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THE  SUPREME  COURT  OF  ONTARIO 

DURING  THE  PERIOD  OF  THESE  REPORTS. 

Chief  Justice  of  Ontario, 

The  Honourable  Robert  Spelman  Robertson  (appointed  20th 
December  1938). 

Chief  Justice  of  the  High  Court. 

The  Honourable  James  Chalmers  McRuer  (appointed  a Justice  of 
Appeal  14th  October  1944;  appointed  Chief  Justice  of  the  High  Court 
28th  December  1945). 

Puisne  Judges. 

The  Honourable  John  Bell  Aylesworth  (appointed  a Justice  of 
Appeal  30th  October  1946). 

The  Honourable  Fred  Holmes  Barlow  (appointed  a Judge  of  the 
High  Court  15th  December  1942). 

The  Honourable  Edgar  Rudolph  Eugene  Chevrier  (appointed  a 
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The  Honourable  Robert  Grant  Fisher  (appointed  a Judge  of  the 
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November  1928). 
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High  Court  30th  October  1946). 

The  Honourable  Jean  Charles  Genest  (appointed  a Judge  of  the 
High  Court  30th  October  1946). 

The  Honourable  William  Thomas  Henderson  (appointed  a Judge 
of  the  High  Court  16th  August  1934;  appointed  a Justice  of  Appeal 
12th  August  1935). 

The  Honourable  Frederick  Drummond  Hogg  (appointed  a Judge  of 
the  High  Court  12th  August  1935;  appointed  a Justice  of  Appeal  28th 
December  1945).  • 

The  Honourable  John  Andrew  Hope  (appointed  a Judge  of  the 
High  Court  11th  September  1933;  appointed  a Justice  of  Appeal  28th 
December  1945). 

The  Honourable  Daniel  Patrick  James  Kelly  (appointed  a Judge 
of  the  High  Court  1st  September  1942). 

The  Honourable  Robert  Everett  Laidlaw  (appointed  a Justice  of 
Appeal  4th  February  1943). 

The  Honourable  Arthur  Mahony  LeBel  (appointed  a Judge  of  the 
High  Court  6th  October  1944). 

The  Honourable  John  Keiller  Mackay  (appointed  a Judge  of  the 
High  Court  12th  August  1935). 

The  Honourable  George  Franklin  McFarland  (appointed  a Judge 
of  the  High  Court  30th  November  1933). 

The  Honourable  Wilfrid  Daniel  Roach  (appointed  a Judge  of  the 
High  Court  25th  August  1937;  appointed  a Justice  of  Appeal  6th 
October  1944). 

The  Honourable  Walter  Frank  Schroeder  (appointed  a Judge  of 
the  High  Court  28th  December  1945). 

The  Honourable  Percy  Edwin  Frederick  Smily  (appointed  a Judge 
of  the  High  Court  10th  May  1946). 

The  Honourable  Russell  Williams  Treleaven  (appointed  a Judge 
of  the  High  Court  28th  December  1945). 

The  Honourable  George  Alexander  Urquhart  (appointed  a Judge 
of  the  High  Court  26th  January  1938). 

The  Honourable  Dalton  Court wright  Wells  (appointed  a Judge  of 
the  High  Court  18th  January  1946). 

The  Honourable  John  Leonard  Wilson  (appointed  a Judge  of  the 
High  Court  29th  May  1945). 


MEMORANDA 


(Deaths  and  resignations  since  last  publication  of  list). 

The  Honourable  William  Renwick  Riddell^  a Justice  of 
Appeal,  died  on  18th  February  1945. 

The  Honourable  Ainslie  Wilson  Greene^  a Judge  of  the 
High  Court  of  Justice,  was  appointed  a Justice  of  Appeal  on  30th 
May  1945  and  died  on  18th  October  1945. 

The  Honourable  Hugh  Edward  Rose^  Chief  Justice  of  the 
High  Court,  died  on  13th  October  1945. 

The  Honourable  Charles  Percy  Plaxton^  a Judge  of  the 
High  Court  of  Justice,  resigned  his  office  as  of  1st  January  1946. 

The  Honourable  James  Cardwell  Makins^  a Judge  of  the 
High  Court  of  Justice,  died  on  22nd  February  1946. 

The  Honourable  John  Gordon  Gillanders^  a Justice  of 
Appeal,  died  on  15th  May  1946. 
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Miller  V.  Priddon 1 DeG.  M.  & G.  335  777 

Miner  v.  Gilmour  12  Moo.  P.C.  131 409 

Mirams,  Re [1891]  1 Q.B.  594  386,  594 

Montreal  Tramways  Co.  v.  Seguin  ..52  S.C.R.  644  396,  922 

Morel  v.  Lefrancois  38  S.C.R.  75  589 

Morelli  v.  R 52  Que.  K.B.  440  963,  970 

Morley,  Re  [1895]  2 Ch.  738  798 

Morrison  v.  Minister  of  Nat. 

Revenue  [1928]  Ex.  C.R.  75  389 

Morrison  v.  Morrison  [1948]  O.W.N.  446  807,  809 

Morrow,  Re 46  O.L.R.  231 137 

Morrow  v.  C.P.R 21  O.A.R.  149  951 

Morrow  v.  Rorke  39  U.C.Q.B.  500  465 

Moss  V.  Trans-Canada  Airlines  [1942]  O.R.  453  950 

Mott,  Re 4 Alta.  L.R.  193  662,  665 

Mounsey  v.  Buston [1894]  1 Ch.  675  750 

Muir  (J.  E.)  & Co.,  Re  [1935]  1 W.W.R.  72  265 

Munro  (George)  Ltd.  v.  American 

Cyananid  etc.,  Corpn [1944]  K.B.  432  237,  244,  251 

Munro  (J.  H.)  Ltd.  v.  T.  Eaton  Co.  ..58  B.C.R.  446  342 

Musgrove,  Re;  Davis  v.  Mayhew  ....  [1927]  P.  264  142 

Musgrove  v.  Pandelis  [1919]  1 K.B.  314;  [1919]  2 K.B. 

43  5,  312,  315 

317  322 

Mutual  Reserve  Fund  Life  Assn.  v. 

Dillon  34  S.C.R.  141  243,  253 
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N. 


Name  of  Case 


Nash  V.  Ali  Khan  

Nat.  Sanitarium  Assn.  v.  Toronto 
Nat.  Trust  Co.  v.  Dorenwends  Ltd 
Nat.  Trust  Co.  v.  Whicher 


Neely  and  Rodgers  v. 


Negro  V.  Pietro’s  Bread  Co.,  Ltd. 


Nelson,  Re 


etc.  Ins.  Co 

N.Y.  Life  Ins.  Co.  v.  Fletcher 


Nicholls  V.  Ely  Beet  Sugar  Factory 

Ltd 

Niedricla  v.  St.  Lawrence  Under 

writers  Agency  

Nightingale  v.  Union  Colliery  Co 


Nitro-phosphate  etc.  Co.  v. 


Noble  and  \ 
Non-Marine 


Underwriters  v.  Du 


Nor  they  v.  R. 
North-Western 


Salt  Co.  V.  Electro 


Northwestern  Trust  Co.  and  Wind 

ing-up  Act,  Re  

Nosotti  V.  Auerbach  

Nottingham  Patent  Brick  & Tile 

Co.  V.  Butler 

Nourse  v.  Canadian  Canners  Ltd.  . 

Nouvion  V.  Freeman  

N.  S.  Marine  Ins.  Co.  v.  Stevenson 


O. 


Oakville  v.  Cranston 


O’Connor  v.  Hamilton  

Ocean  Steamship  Co.  v.  Queensland 


Oldham. 


Ont.  Industrial  Loan  & Invt  Co 
O’Dea  


V. 


Where  Reported 

Page 

. [1948]  O.W.N.  87  

257,  268 

.8  T.L.R.  444  

130 

.59  O.L.R.  16  

661 

.23  O.W.N.  295  

847 

. [1912]  A.C.  377  

588,  740 

.[1902]  A.C.  465  

...  45,  836, 

837,  855 

.50  Man.  R.  323  

183 

.[1942]  O.W.N.  264  

25 

.[1933]  O.R.  112  

99 

.8  App.  Cas.  135  

....: 412 

. [1936]  O.R.  31  

494 

.2  C.P.D.  311  

(- 

764 

1 

.[1929]  2 K.B.  356  

280,  281 

.117  U.S.  519  

280 

.4  O.W.N.  935,  1536  

665 

T1936]  Ch.  343  

414 

.53  O.L.R.  599  

274 

.9  B.C.R.  453  

763 

.[1924]  N.Z.L.R.  834  ... 

: 187 

.[1947]  S.C.R.  291 

93 

1 

.9  Ch.  D.  503  

643 

.[1948]  O.R.  579  

931 

.11  I.L.R.  86  

500 

.14  App.  Cas.  612  

411 

.[1948]  S.C.R.  135  

574,  915 

.[1914]  A.C.  461  

117 

.35  Man.  R.  433  

; 31 

.79  L.T.  413  

183 

.16  Q.B.D.  778  

557,  562 

. [1935]  O.R.  361  

461 

15  App.  Cas.  1 

686 

,23  S.C.R.  137 

281 

L.R.  2 Eq.  704  

664,  673 

,55  S.C.R.  630  

656 

17  S.C.R.  420  

44 

10  O.L.R.  529  

643 

[1941]  1 K.B.  402  

244 

83  L.J.K.B.  658  

473 

87  Kan.  322  

313 

[1925]  Ch.  75 

551,  552 

[1929]  A.C.  584  

763 

22  O.A.R.  349  

318 

X^une [1933]  o.R.  212  661,  665 

Orr  Ewing  v.  Colquhoun  2 App.  Cas.  839  151 

Otto,  Re  30  O.W.N.  192  935 

Ouellet  V.  Cloutier  [1947]  s.C.R.  521  763 

Ovens  V.  Davidson  10  U.C.C.P.  302  904 


O.R.] 
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P. 


Where  Reported 


[1917]  A.C.  607 
[1946]  S.C.R.  89 

ri926]  A.C.  90 

[1923]  P.  180  

[1930]  P.  55  


727,  728, 


Name  of  Case 

Pacific  Coast  Coal  Mines  Ltd.  v. 

Arbuthnot  

Pahara  v.  Pahara  

Palatine  Ins.  Co.  v.  Gregory 

Palmer  v.  Palmer 

Papadopoulos  v.  Papadopoulos 

Parkdale  v.  West  12  App.  Cas.  602  

Parrott  v.  Anger  [1947]  O.W.N.  85  

Parry  v.  Parry 48  O.L.R.  103  

Patterson  v.  C.P.R 12  Alta.  L.R.  474  

Payne,  Re  39  O.W.N.  314;  40  O.W.N.  87  .... 

Pearson  v.  Adams  27  O.L.R.  87;  28  O.L.R.  154;  50 

S.C.R.  204  

Pearson  v.  Atty.-Gen 53  L.T.  707  

Pearson  v.  Calder  36  O.L.R.  458  

Pemberton  v.  Hughes  [1899]  1 Ch.  781  

Pennington  v.  Brinsop  Hail  uoai 

Co  5 Ch.  D.  769  


Page 


31 

93 

729 

812 

663 

159 

116 

837 

246 

552 

589 

206 

440 

659 

409 


People  V.  Stubenvoll 


62  Mich.  329  20 


216 


820 


245, 


.523, 


Perdue  v.  C.P.R C.R.C 

Perkins  v.  Mississippi  & Dom.  Sb. 

Co 10  P.R.  198  

Perry  v.  Clissold  [1907]  A.C.  73  .. 

Perry  v.  1"^  M.P.R.  439  .. 

Perton,  Re  ; v ji"  

Petherpermal  Chetty  v.  Muniandy 

Servai  34  T.L.R.  462  .... 

Petre  v.  Petre  1 Drew  371  

Phillips  V.  Batho  [1913]  3 K.B.  25 

Phillips  V.  Belleville  10  O.L.R.  178  

Pickard  v.  Sears  6 A.  & E.  469  ... 

Plaetzer  Estate,  Re  2 O.W.N.  1143  .. 

Pointer,  Re  [1941]  Ch.  60 

Polhill  V.  Walter  3 B.  & Ad.  114  

Poole  and  Clarke’s  Contract,  Re  [1904]  2 Ch.  173  

Pone  V.  St.  Helen’s  Theatre  Ltd.  ....  [1946]  2 All  E.R.  440  

Port  Coquitlam  v.  Wilson  [1923]  S.C.R.  235  

Porteous  v.  Papineau  .^.....51  B.C.R.  522  

Porter  & Sons  v.  Muir  Bros.  Dry 

Dock  Co 03  O.L.R.  437  

Powell  V.  Compton  [1945]  Ch.  123  

Powell  V.  Hemsley  [1909]  2 Ch.  252  

Praed  v.  Graham  24  Q.B.D.  53  

Pratt  V.  Stratford  14  O.R.  260;  16  O.A.R.  5 155, 

156,  157,  158,  159, 

Preston  v.  Camden  14  O.A.R.  85  

Preston  Banking  Co.  v.  William  All- 
sup & Sons  [1895]  1 Ch.  141  

Prestwich  v.  Poley  18  C.B.N.S.  806  

Prevost  V.  Bedard  51  S.C.R.  629  

Prickett  v.  Badger  26  L.J.C.P.  33  

Printing  & Numerical  Registering 

Co.  V.  Sampson  L.R.  19  Eq.  462  

Prosko  V.  R 63  S.C.R.  226  292,  293 

Provident  Assur.  Co.  v.  Adamson  ....[1938]  S.C.R.  482  274 

Provincial  Fisheries,  Re  26  S.C.R.  444;  [1898]  A.C.  700  412 

Public  Trustee  v.  Coleman [1936]  Ch.  528  933 

Public  Trustee  v.  Villar  [1928]  Ch.  471;  [1929]  1 Ch.  243..  929 

Public  Utility  Commrs.  v.  Model 

Dairies  [1936]  3 W.W.R.  601  77 


252 

222 

528 

206 

99 

339 

663 
846 
224 
621 
524 
379 
561 
763 

4 

664 

314 

929 

561 

114 

161 

161 

429 

853 

440 

183 

594 


Queen,  The,  see  “R.’ 
Quinn  v.  Leathern 


Q. 


[1901]  A.C.  495  93,  379,  381 
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R. 


Name  of  Case 

“R.”  denotes  Rex  or  Regina. 

R.  V.  Anderson  

R.  V.  A.uger  

R.  V.  Baer  

R.  V Baker  

R.  V.  Ball  

R.  V.  Barnard 

R.  V.  Barnes  

R.  V.  Baskerville  

R.  V.  Bateman  

R.  V.  Beauchesne  

R.  V.  Bembridge  

R.  V.  Bern  

R.  V.  Binder  

R.  V.  Bioodworth  

R.  V.  Boak  

R.  V.  Bolton  

R.  V.  Bonnis  

R.  V.  Brasier  

R.  V.  Brighton  Inhabitants  

R.  V.  Buck  

R.  V.  Burdett  

R.  V.  Cameron  

R.  V.  Cantin  

R.  V.  Cardo  

R.  V.  Carr  

R.  V.  Cho  Chung  

R.  V.  Christian  

R.  V.  Cippola  

R.  V.  Codd  and  Bentley 

R.  V.  Cohen  and  Bateman  

R.  V.  Coleman  

R.  V.  Colvin  and  Gladue  

R.  V.  Comba  

R.  V.  Comeau  

R.  V.  Connolly  and  McGreevy  . 
R.  V.  Container  Materials  Ltd. 

R.  V.  Cook  

R.  V.  Coppen  

R.  V.  Coupland  

R.  V.  Crooks  

R.  V.  Cross  

R.  V.  Dalton  

R.  V.  Darlyn  (No.  2)  

R.  V.  D’Aoust  

R.  V.  Deacon  

R.  V.  De  Bruge  

R.  V.  De  Marco  

R.  V.  Dent  

R.  V.  Desjardins  

R.  V.  Dick  

R.  V.  Dick  

R.  V.  Disano  

R.  V.  Duff  

R.  V.  Ellerton  

R.  V.  Epstein  

R.  V.  Field  

R.  V.  Finlay  

R.  V.  Fiola  

R.  V.  Fong  Soon  

R.  V.  Ford  and  Armstrong  


Where  Reported 


Page 


.55  O.L.R.  586  180 

.64  O.L.R.  181  566,  963 

.66  O.L.R.  203  604 

.[1929]  S.C.R.  354  885,  893 

.[1911]  A.C.  47  199,  200 

.57  O.L.R.  397  392 

,28  Cr.  App.  R.  141  575,  576 

.[1916]  2 K.B.  658  ....573,  576,  577,  578 

,19  Cr.  App.  R.  8 885,  893 

, [1933]  1 W.W.R.  216  574 

,3  Doug.  K.B.  327  386,  394,  395 

,50  B.C.R.  444  389 

[1948]  O.R.  607  914 

9 Cr.  App.  R.  80  200 

[1925]  S.C.R.  525  537 

1 Q.B.  66  494 

60  O.L.R.  189  615 


.1  Leach  199  227,  231 

.1  B.  & S.  447  212 

.41  O.W.N.  31  610 

.3  B.  & Aid.  717  963 

.7  Que.  Q.B.  162  609 

.39  O.L.R.  20  601,  602,  605 

.17  O.R.  11  566 

. [1937]  O.R.  600  390 

.55  B.C.R.  234  963,  966 

.23  Cox  C.C.  541  858 

.33  O.W.N.  304  915 

.60  B.C.R.  384  963 

.2  Cr.  App.  R.  197  919 

.30  O R.  93  199 

.58  B.C.R.  204  963,  966,  972 

.[1938]  S.C.R.  396  18 

.46  N.S.R.  450  298 

.25  O.R.  151  859 

.76  C.C.C.  18  246 

.22  C.C.C.  241  291 

.47  O.L.R.  399  922 

. [1930]  3 W.W.R.  410  894 

.4  Sask.  L.R.  335  615 

.22  Cr.  App.  R.  192  177 

.9  M.P.R.  451  915 

,90  C.C.C.  142  610 

,3  O.L.R.  653  915,  920 

,55  Man.  R.  1;  89  C.C.C.  1 9,  20 

,55  O.L.R.  507  571,  574 

7 O.W.R.  387  199 

29  Cr.  App.  R.  120  576,  578 

45  C.C.C.  100  609 

[1947]  O.R.  695  291 

[1947]  O.R.  105  291 

[1944]  O.W.N.  404  538,  542 

23  Sask.  L.R.  151  130 

22  Sask.  L.R.  106  573 

56  O.L.R.  587  574 

23  Alta.  L.R.  621  893 

19  Sask.  L.R.  43  294 

29  C.C.C.  125  292,  298,  304,  307 

26  B.C.R.  450  939 

13  B.C.R.  109  130 


O.R.] 


Cases  Cited. 
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Name  of  Case  Where  Reported  Page 

V.  Fox  28  O.W.N.  154  390 

V.  Frederick  44  B.C.R.  547  135 

V.  Fushtor  [1946]  2 W.W.R.  204  ....573,  914,  920 

V.  Gallagher 17  Alta.  L.R.  519  199 

V.  Graham 17  Cr.  App.  R.  40  

V.  Greisman  59  O.L.R.  156  

V.  Griffin  4 L.R.  Ir.  497  

V.  Gun  Ying  65  O.L.R.  369  

V.  Guttridges,  Fellowes  and 

Goodwin  9 C.  & P.  471 

V,  Hamilton  22  O.L.R.  484  

V.  Hands  16  Cox  C.C.  188  

V.  Hart  10  Cr.  App.  R.  176  575, 

V.  Hederson  81  C.C.C.  132  914, 

V.  Hellenic  Colonization  Assn.  ..  [1943]  2 W.W.R.  481  528, 

V.  Hemmings  4 F.  & F.  176  

V.  Higginbottom  8 Cr.  App.  R.  79  

V.  Hilborn  [1946]  O.R.  552  885, 

V.  Hochelaga  Shipping  & Towing 

Co [1940]  S.C.R.  153  313,  322 

V.  Holden  [1912]  1 K.B.  483  121 

V.  Howell  19  Man.  R.  317  615 

V.  Howell  and  Bentley  4 F.  & F.  160  860 

,60  N.S.R.  5 176,  179 

203 


135 
.698,  885 

203 

973 


232 

664 

967 

577 

921 

539 

130 

964 

886 


V.  Hum  King 

V.  Jones  24  Cr.  App.  R.  55 

V.  Jones  18  M.P.R.  164  565 


.862, 


V.  Jones  49  B.C.R.  537  

V.  Jones  28  U.C.Q.B.  416  

V.  Karn  20  O.L.R.  91  

V.  Kay  11  B.C.R.  157  

V.  Kelly  27  Man.  R.  105;  54  S.C.R.  220  .... 

V.  Krafchenko  24  Man.  R.  652  

Lastikawa  61  B.C.R.  450  


566 

541 

863 

291 

135 

135 

566 


.963, 


,13  M.P.R.  343  294 

608 
966 

540 

612 

232 

’.198,  199;  207 

537 

609 

294 

970 


167 


V. 

V.  Leblanc 

V.  Leclerc  26  C.C.C.  242 

V.  Lee  Chew  55  B.C.R.  385  . 

V.  Lemaire  48  O.L.R.  475 

V.  Leschinski  9 W.L.R.  602 

V.  Lillyman  [1896]  2 Q.B. 

V.  Lindsay  36  O.L.R.  171 

V.  Lloyd  19  O.R.  352  

V.  Loftus  59  O.L.R.  65  

V.  Long  13  M.P.R.  343  

V.  Lou  Hay  Hung  [1946]  O.R.  187  963,  966, 

V.  Lougheed  6 Terr.  L.R.  77  292,  298,  304,  308 

V.  McClellan  .59  B.C.R.  401  914 

V.  MacDonald  [1943]  O.R.  158  885 

V.  McCauley  12  P.R.  259  38,  42,  44 

V.  McLatchy;  Ex  parte  Stewart.. 53  N.B.R.  9 528,  540 

V.  McManus  51  N.B.R.  255  181 

V.  McMorran  [1948]  O.R.  384  922 

V.  McNutt  56  N.S.R.  293  20 

V.  Macchione  51  B.C.R.  272  9,  19 

V.  Magdall  15  Alta.  L.R.  313;  61  S.C.R.  88 

292,  298,  304,  308 

V.  Marathon  Paper  Mills  [1947]  O.R.  532  601 

V.  Martin  [1939]  O.R.  128  ....348,  349,  350, 

351,  354,  355,  356,  357,  358, 

V.  Meyrick  21  Cr.  App.  R.  94  


359 
610 

,22  N.Z.L.R.  856  212 


V.  Minnis 

V.  Molnar 90  C.C.C.  194  

V.  Morn  Hill  Camp  C.O [1917]  1 K.B.  176 

V.  Morrison  18  N.B.R.  682  


233 

494 

609 


xxviii 


Ontario  Reports. 


[1948] 


Name  of  Case 

R.  V.  Mudge  

R.  V.  Nat  Bell  Liquors  Ltd.  ... 

R.  V.  Neville  

R.  V.  Nykiforuk  

R.  V.  O’Donnell  

R.  V.  Oldaker 

R.  V.  Olsen  

R.  V.  Orde  

R.  V.  Orford  

R.  V.  Osier  

R.  V.  Page  

R.  V.  Paul  

R.  V.  Pine  

R.  V.  Ping  Yuen  

R.  V.  Power  

R.  V.  Probe  

R.  V.  Quinton  

R.  V.  Reid  

R.  V.  Ribuffi  

R.  V.  Rodney  

R.  V.  St  Giles  Inhabitants  

R.  V.  St.  Martin’s  Guardians  . 

R.  V.  Salman  

R.  V.  Sam  Chin  

R.  V.  Sam  Sing  

R.  V.  Scory  

R.  V.  Searle  

R.  V.  Sears  

R.  V.  Sims  

R.  V.  Smith  

R.  V.  Smith  

R.  V.  Smith  

R.  V.  Southern  

R.  V.  Speron  

R.  V.  Staples  

R.  V.  Stewart  

R.  V.  Stinson  

R.  V.  Storgoff  

R.  V.  Surgenor  

R.  V.  Swarts  

R.  V.  Taylor  

R.  V.  Therrien  

R.  V.  Thompson  

R.  V.  Thompson  

R.  V.  Thompson  

R.  V.  Tolson  

R.  V.  Tuck  

R.  V.  Tuffnell  and  Jasper  

R.  V.  Turner  

R.  V.  Twyning  Inhabitants  

R.  V.  Ventricini  

R.  V.  Villars  

R.  V.  Voisin  

R.  V.  Walker  

R.  V.  Wallace  

R.  V.  Wallace  

R.  V.  Warren  

R.  V.  Watson  

R.  V.  Webb  and  McLauchlan 

R.  V.  Webber  

R.  V.  Weber  

R.  V.  Weir  (No.  5)  


Where  Reported  Page 


24  Sask.  L.R.  257  566,  574 

[1922]  2 A.C.  128  ....490,  491,  492, 

493,  494,  495,  600,  601,  602 


22  Cr.  App.  R.  163  

177 

[1946]  2 W.W.R.  266  .. 

914 

12  Cr.  App.  R.  219  

919,  922 

64  O.L.R.  564  

...350,  351,  358 

63  B.C.R.  275  

..528,  540,  541 

9 M.P.R.  373  

608 

[1943]  S.C.R.  103  

180 

32  U.C.Q.B.  324  

764 

53  O.L.R.  70  

491 
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1948 


[CHEVRIER  J.] 

Zawyrucha  v*  Red  Lake  Hotel  Company  Limited* 

Fires — Liability  for  Outbreak  and  Spread — Fire  Accidental  in  Origin, 
but  Damages  Caused  by  Negligence  continuing  after  Outbreak- 
Precautions  Required  in  Hotels — The  Accidental  Fires  Act,  R.S.O. 
1937,  c.  161,  s.  1. 

A fire  is  “accidentaF’  within  the  meaning  of  The  Accidental  Fires  Act 
if  it  cannot  be  traced  to  any  cause.  McAuliffe  v.  Hubbell  (1930),  66 
O.L.R.  349,  followed.  Where  a defendant  pleads  that  a fire  is  acci- 
dental the  onus  is  upon  him  to  establish  the  fact.  Becquet  et  al.  v. 
MacCarthy  (1831),  2 B.  & Ad.  951;  Musgrove  v.  Pandelis,  [1919]  1 K.B. 
314,  affirmed  [1919]  2 K.B.  43,  applied. 

Even  where  a fire  is  shown  to  be  accidental  in  origin,  the  owner  of  the 
premises  may  be  liable  if  it  appears  that  loss  and  damage  was  caused 
by  negligence  or  some  breach  of  duty  arising  out  of  the  circum- 
stances due  to  the  progress  of  the  fire.  McAuliffe  v.  Hubbell,  supra, 
applied.  The  failure  of  an  hotelkeeper  to  provide  adequate  fire-fighting 
equipment  is  such  negligence  and  if  an  occupant  of  a room  in  the  hotel 
is  injured  in  escaping  because  of  the  inadequacy  of  such  equipment  he 
will  be  entitled  to  recover,  subject  to  the  special  statutory  limitations 
respecting  hotels. 

Hotels — Liability  in  Case  of  Fire — Implied  Warranty  as  to  Fitness  of 
Premises — Provision  of  Adequate  Fire-fighting  Equipment — Alarm 
in  Case  of  Fire — Limitation  of  Liability  for  Damage  to  Personal 
Property — The  Hotel  Fire  Accidents  Prevention  Act,  R.S.O.  1937, 
c.  320,  s.  4 — The  Innkeepers  Act,  R.S.O.  1937,  c.  241,  ss.  3,  5. 

The  owner  of  an  hotel  does  not  insure  his  guests  against  all  possible 
risks,  but  is  in  the  position  of  an  invitor  and  subject  to  the  same 
liabilities.  In  particular,  there  is  no  implied  warranty  that  the 
premises  are  in  all  respects  safe  against  fire,  but  merely  an  implied 
warranty  that  they  are  as  safe  for  the  purpose  designed  as  reasonable 
care  and  skill  can  make  them.  Maclenan  v.  Segar,  [1917]  2 K.B.  325, 
considered;  Taylor  v.  People’s  Loan  and  Savings  Corporation  (1928), 
63  O.L.R.  202,  referred  to. 

An  hotelkeeper  is  under  no  duty  to  warn  his  guests  in  case  of  fire, 
so  as  to  enable  them  to  escape.  Hare  v.  Henderson  (1878),  43  U.C.Q.B. 
571,  followed.  While  he  is  required  by  The  Hotel  Fire  Accidents 
Prevention  Act  to  have  certain  equipment,  his  failure  to  comply  with 
the  statute  will  not  entail  liability  unless  it  is  the  cause  of  the  loss 
or  damage. 

Whatever  may  have  been  the  position  at  common  law,  the  liability  of 
an  hotelkeeper  for  the  loss  of  or  damage  to  personal  property  of  his 
guests  is  limited  in  Ontario  to  $40  by  the  provisions  of  ss.  3 and  5 
of  The  Innkeepers  Act. 
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An  action  for  damages.  The  facts  are  fully  stated  in  the 
reasons  for  judgment. 

15th  to  18th  October  1947.  The  action  was  tried  by 
Chevrier  J.  without  a jury  at  Kenora. 

G.  T.  Walsh,  K.C.,  for  the  plaintiff. 

A.  S.  Pattillo,  for  the  defendant. 

6th  December  1947.  Chevrier  J.: — ^The  defendant  company 
was  on  the  1st  July  1945,  and  had  been  for  some  time  prior 
thereto,  the  owner  of  a hotel  at  Red  Lake  in  the  district  of 
Kenora.  The  plaintiff  was  on  that  date,  and  had  been  for  some 
time  prior  thereto,  a maid  in  the  employ  of  said  defendant,  and 
resided  and  boarded  in  the  said  hotel.  Her  room  and  board 
costs  were  deducted  from  her  pay.  During  the  night  of  30th 
June  to  1st  July  1945,  the  said  hotel  was  completely  destroyed 
by  fire.  In  escaping  from  the  said  fire,  the  plaintiff  suffered 
injuries.  All  the  personal  belongings  which  she  had  in  her  room 
were  destroyed  in  said  fire.  She  now  seeks  damages  for  the 
personal  injuries  suffered  and  compensation  for  the  loss  of  her 
personal  belongings. 

The  plaintiff  submits: 

1st — that  the  defendant  failed  to  provide  proper  fire  super- 
vision. I cannot  agree  completely.  There  is  evidence  of  a 
scanty  nature  that  there  was  a watchman  on  duty  that  night, 
who  had  gone  on  his  rounds  shortly  before  the  fire  (evidence 
of  sheriff  as  to  time  clock).  But  there  is  no  cogent  evidence 
by  the  plaintiff  of  the  lack  of  any  “proper  fire  supervision”, 
whatever  that  may  mean. 

2nd — ^that  they  failed  to  make  use  of  the  fire-alarm  signals, 
though  defective,  I find  that  to  be  a fact.  There  were  fire- 
alarm  boxes  at  various  places  on  the  premises,  particularly  on 
the  second  floor,  which  had  long  been  out  of  order.  The  glass 
front  had  been  broken  and  some  piece  of  material  pushed  or 
lodged  in  under  the  knob  to  prevent  it  from  making  the  contact 
to  set  the  apparatus  to  work. 

3rd — that  they  failed  to  alarm  the  plaintiff.  That  I must 
find  as  a fact.  But  the  state  of  the  law  seems  yet  to  be  as  was 
decided  in  1878  in  Hare  v.  Henderson  (1878),  43  U.C.Q.B.  571. 
There  it  was  laid  down  that  “an  innkeeper  is  not  responsible  for 
neglecting  to  warn  his  guest  of  the  breaking  out  of  a fire  in  the 
building  so  as  to  enable  him  to  escape”.  On  appeal  it  was  said 
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by  Hagarty  C.J.O.  that:  “Any  pleading  seeking  to  fasten  such 
a liability  on  a mere  nonfeasance,  ought  to  shew  beyond  reason- 
able doubt  [sic]  a clear  neglect  of  some  legal  duty.  Very 
serious  difficulty  also  exists  in  holding  that  the  alleged  breach 
of  duty  by  the  defendant  was  the  proximate  cause  of  the  injury.” 
No  decided  case,  and  no  provision,  statutory  or  otherwise,  has 
been  cited  to  me  in  support  of  such  contention,  nor  have  I been 
able  to  find  any.  The  plaintiff  has  not  shown  the  existence  of 
any  such  legal  duty.  I,  therefore,  cannot  uphold  that  contention. 

4th — that  they  failed  to  give  or  cause  to  be  given  any  general 
fire  alarm.  I find  that  to  be  a fact.  But  it  was  given  in  evi- 
dence that  there  was  at  a short  distance  from  the  office  desk  a 
fire-alarm  box,  which  alarmed  a gong  or  siren  on  the  hotel  roof. 
It  is  in  evidence  that  an  effort  was  made  by  an  employee  to 
reach  that  box,  but  that  he  was  prevented  from  doing  so  by  the 
intensity  of  fire  and  smoke  in  its  near  vicinity.  No  one  is  bound 
to  do  the  impossible.  The  plaintiff  having  in  this  second  conten- 
tion failed  to  show  the  existence  of  any  such  legal  duty  on  the 
part  of  the  defendant,  I cannot  entertain  it. 

5th — that  they  failed  to 

(a)  “provide  fire  escapes”,  I find  as  a fact  that  there  were 
fire  escapes. 

(b)  “provide  equipment”.  There  was  equipment;  but  I find 
as  a fact  that  the  fire  hoses  were  insufficient  in  length. 

(c)  “maintain  the  same  in  proper  place,  or  in  proper  order”. 

I find  as  a fact  that  some  of  the  fire  escapes  were  reached  by 
going  through  a window.  That  is  a breach  of  the  statutory  duty 
imposed  by  subs.  1 of  s.  4 of  The  Hotel  Fire  Accidents  Preven- 
tion Act,  R.S.O.  1937,  c.  320,  which  is  as  follows:  “Access  to 

such  stairway  or  ladder  shall  be  unobstructed  and  shall  not  be 
through  a room  used  as  a bedroom  or  bathroom  or  for  any  other 
purpose  that  obstructs  free  passage,  . . . .” 

6th — that  they  failed  to  comply  with  subs.  2 of  the  above 
quoted  section  in  that  some  of  the  doors  used  as  exits  in  this 
fire  opened  inwards  instead  of  opening  outwards  as  required  by 
said  subs.  2.  Section  4(2)  is  as  follows:  “Every  door  and 

window  opening  on  to  any  such  balcony  shall  be  hinged  so  as  to 
open  outward  in  such  a manner  that  it  will  not  interfere  with 
the  exit  flow  of  traffic,  and  so  that  it  will  in  its  opened  position 
leave  the  full  width  of  the  balcony  free  for  use.”  I find  as  a 
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fact  that  the  door  at  the  end  of  the  corridor  on  the  second  floor 
(see  McBride’s  evidence)  opened  inward  instead  of  outward. 

7th — '‘that  they  failed  to  take  proper  steps  to  prevent  fire, 
having  regard  to  all  the  circumstances  including  the  nature  of 
the  construction  and  the  use  of  the  said  hotel”.  The  plaintiff 
has  shown  no  act  of  negligence  to  which  the  origin  of  the  fire 
can  be  attributed.  The  defendant  says  that  the  fire  was  an 
accidental  fire,  and  that  it  is  not  responsible  for  any  damages 
resulting  therefrom.  The  Accidental  Fires  Act,  R.S.O.  1937, 
c.  161,  provides  as  follows : 

“1.  No  action  shall  be  brought  against  any  person  in  whose 
house  or  building  or  on  whose  land  any  fire  shall  accidentally 
begin,  nor  shall  any  recompense  be  made  by  him  for  any  damage 
suffered  thereby;  but  no  contract  or  agreement  made  between 
landlord  and  tenant  shall  be  hereby  defeated  or  made  void.” 

In  McAuliffe  v.  Huhhell,  66  O.L.R.  349,  [1931]  1 D.L.R.  835, 
Middleton  J.A.  deals  with  the  features  and  the  definition  of  an 
accidental  fire.  He  adopts  the  definition  of  Chief  Justice  Den- 
man in  Felliter  v.  Phippard  (1847),  11  Q.B.  347,  116  E.R.  506, 
and  says  that  “an  ‘accidental  fire’  does  not  include  a fire  which 
had  its  origin  in  negligence,  but  is  confined  to  the  case  of  a fire 
‘produced  by  mere  chance,  or  incapable  of  being  traced  to  any 
cause’.”  The  defendant  having  pleaded  accidental  fire,  the  onus 
is  on  it  to  establish  it:  Beven  on  Negligence,  4th  ed.  1928,  p. 
626;  Charlesworth  on  Negligence,  1938,  p.  259;  Becquet  et  al.  v. 
MacCarthy  (1831),  2 B.  & Ad.  951,  109  E.R.  1396;  Musgrove 
V,  Pandelis,  [1919]  1 K.B.  314  at  317,  affirmed  [1919]  2 K.B. 
43.  The  rule  laid  down  in  the  above  cases  is  that  the  burden 
of  proving  that  the  fire  was  accidental  in  its  origin  is  on  the 
party  setting  up  the  statute  as  a defence.  The  defendant  has 
satisfied  me  that  the  fire  was  incapable  of  being  traced  to  any 
cause.  Under  those  facts  so  found  I must  find,  as  I do,  that  the 
fire  was  an  accidental  fire  within  the  meaning  of  the  Act.  But 
in  McAuliffe  v.  Huhbell,  supra,  Hodgins  J.A.  said  further: 

“But  if,  after  a fire  starts  accidentally  and  evidence  is  given 
which  shews  negligence  or  some  breach  of  a duty  arising  out 
of  the  circumstances  due  to  the  progress  of  the  fire  which  causes 
or  produces  loss  and  damage  to  an  individual  or  his  property, 
there  is  nothing  in  the  statute  that  prevents  recovery:  Bigras 
V.  Tasse  (1917),  40  O.L.R.  415  [38  D.L.R.  651];  City  of  Port 
Coquitlam  v,  Wilson,  [1923]  S.C.R.  235  ([1923]  2 D.L.R.  194, 
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[1923]  1 W.W.R.  1025);  Musgrove  v.  Pandelis,  [1919]  2 K.B. 
43 . ” ( The  italics  are  mine. ) 

But  the  onus  then  becomes  that  of  the  plaintiff.  These  acts 
of  alleged  “post  negligence”  will  be  dealt  with  later  on  in  their 
proper  place. 

8th  (a) — “that  they  failed  to  operate  the  said  hotel  gener- 
ally and  particularly  on  the  night  of  the  said  fire,  with  due 
regard  for  the  safety  of  those  residing  or  otherwise  therein, 
such  negligence  being  (b)  lack  of  supervision,  (c)  indifferent 
management  and  (d)  failure  to  maintain  said  premises,  fixtures 
and  equipment  in  such  repair  and  condition  as  would  enable  the 
defendant,  its  servants  or  agents  in  the  event  of  fire  to  control 
the  fire.”  As  to  (a)  the  plaintiff  has  failed  to  establish  that. 
As  to  (b),  (c)  and  (d)  there  is  evidence  to  that  effect,  but  1 
am  unable  to  say  what,  if  any,  relation  that  had  to  the  origin 
of  the  fire. 

9th — The  plaintiff  submits,  relying  upon  Maclenan  v.  Segar, 
[1917]  2 K.B.  325,  that  having  agreed  for  a reward  that  she 
should  have  the  right  to  enter  and  use  the  premises  for  a 
mutually  contemplated  purpose,  there  arose  an  implied  warranty 
by  the  defendant  that  the  premises  were  as  safe  for  such  pur- 
poses as  reasonable  care  and  skill  could  make  them. 

It  was  undeniably  agreed,  understood  and  known  by  both 
the  plaintiff  and  the  defendant  that  the  plaintiff  was  to  have 
and  occupy,  and  did  have  and  did  occupy,  a room  in  said  hotel 
where  she  had  her  residence. 

The  above  principle  is  subject  to  the  exception,  as  stated  in 
said  decision,  that  the  occupier  (owner)  “is  not  to  be  held  respon- 
sible for  defects  which  could  not  have  been  discovered  by  reason- 
able care  or  skill  on  the  part  of  any  person  concerned  with  the 
construction,  alteration,  repair,  or  maintenance  of  the  premises”. 
I take  that  to  refer  to  the  “construction,  etc.”  for  the  purpose 
for  which  the  premises  are  primarily  destined,  i.e.,  as  safe  for 
the  purpose  of  a hotel  as  reasonable  care  and  skill  can  make 
them.  A hotel  is  for  the  temporary  residence  of  guests  or  of 
employees. 

The  owner  of  a hotel  does  not  insure  his  guests  against  all 
possible  risks.  He  is  in  the  position  of  an  invitor.  He  assumes 
the  liabilities  of  such.  He  is  bound  moreover  by  all  statutory 
enactments  or  by  laws  which  may  affect  him.  I am  not  of  the 
opinion  that  he  is  bound  by  any  implied  warranty  that  his 
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premises  are  in  all  respects  safe  against  fire,  unless  he  has  so 
expressly  warranted  it  or  expressly  represented  them  to  be  so. 
In  my  opinion  the  principle  of  Maclenan  v.  Segar,  supra,  does 
not  here  apply. 

In  Taylor  v.  People's  Loan  and  Savings  Corporation,  63  O.L.R. 
202,  [1929]  1 D.L.R.  160,  Midddleton  J.A.  so  expresses  himself: 
"‘  . . . that  which  the  owner  of  a building  is  called  upon  to  guard  is 
some  physical  condition  of  the  building  itself  which,  in  the  events 
which  have  happened,  has  directly  caused  the  injury  to  the  plain- 
tiff, e.g.,  a broken  tread  in  a stair  which  caused  the  plaintiff  to 
fall.  The  obligation  has  never  been  extended  to  the  absence  of 
fire-escapes,  or  similar  conditions  which  do  not  themselves  injure 
but  only  contribute  in  an  indirect  way  to  a disaster  resulting 
from  a quite  distinct  cause,  in  this  case  the  fire  from  which  the 
plaintiff  was  attempting  to  escape.”  (The  italics  are  mine.) 

10th — that  they  failed  to  comply  with  subs.  1 of  s.  7 of  The 
Hotel  Fire  Accidents  Prevention  Act,  supra,  which  is  as  follows : 
“Every  hotel  shall  provide  in  every  sleeping  apartment  or  bed- 
room above  the  first  or  ground  floor  a rope  not  less  than  three- 
quarters  of  an  inch  in  thickness  and  of  sufficient  length  to  permit 
a person  with  the  rope  secured  about  his  body  to  be  lowered 
through  the  window  to  the  ground,  and  such  rope  shall  be 
firmly  secured  to  a safe  fastening  at  the  side  of  the  window  at 
least  two  feet  above  the  sill,  and  every  bedroom  window  shall  be 
so  arranged  that  it  may  be  opened  with  ease  and  conveniently 
secured  in  an  open  position.” 

I find  as  a fact  that  on  the  night  in  question  herein  there 
was  a rope  in  the  plaintiff’s  room.  I find  these  additional  facts: 
(a)  This  rope  was  fixed  to  the  wall  under  the  window  sill  and 
not  as  required  by  the  said  section,  (b)  The  said  rope  was  not 
long  enough  to  reach  the  ground  in  the  manner  required  by  said 
section. 

I find  as  a fact  that  when  the  plaintiff  awoke  or  was 
awakened,  the  fire  had  made  such  headway  that  she  could  not 
leave  her  room  except  through  the  window  by  means  of  the 
rope.  The  rope  was  not  long  enough  to  let  her  reach  the  ground. 
It  was  just  long  enough,  however,  to  enable  her  to  land  on  the 
roof  of  the  adjoining  kitchen.  From  there  she  jumped  to  the 
ground.  She  suffered  no  injuries  as  the  result  of  said  jumping. 
But  on  going  down  by  the  rope  she  deeply  burned  her  hands. 
The  statute  creates  the  obligation  of  having  a rope.  Nothing  is 
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said  as  to  how  it  should  be  used.  There  is  no  obligation  on  the 
hotel  proprietor  to  indicate  how  to  use  it. 

I accept  her  evidence  when  she  says  that  she  did  not  attempt 
to  escape  via  the  door,  because  on  awakening  she  found  the 
room  already  full  of  smoke  and  through  the  transom  over  her 
room  door  she  saw  the  flames  in  the  corridor. 

But  as  the  result  of  having  been  placed  in  the  position  of 
being  unable  to  escape  through  the  room  door  and  corridor,  the 
plaintiff  was  driven  to  use  the  rope.  I find  as  a fact  that  she 
was  placed  in  that  position  by  the  negligence  of  the  defendant 
in  not  having  had  the  proper  equipment  to  fight  the  fire  after 
it  had  originated  as  an  accidental  fire. 

Such  acts  of  negligence  are  acts  of  “post  negligence”  referred 
to  at  the  end  of  para.  7 hereof. 

I assess  her  damages  for  personal  injuries  at  the  sum  of  $100, 
and  for  loss  of  wages  at  the  sum  of  $80,  a total  of  $180. 

Secondly:  she  has  lost  all  the  clothes  and  personal  posses- 
sions which  were  in  her  room.  I value  those  at  $300. 

Under  the  present  state  of  the  law  can  she  recover  that  sum? 

Beven,  op.  cit.,  at  p.  1045,  says:  “If  the  innkeeper  is  in  the 
same  position  as  a common  carrier,  which  is  held  law  by  many 
authorities,  then  he  is  not  exonerated  from  responsibility  by 
reason  that  the  guest’s  goods  are  destroyed  by  an  accidental 
fire.”  The  learned  author  cites  in  support  the  statement  of 
Dallas  C.J.  in  Thorogood  v.  Marsh  et  al.  (1819),  Gow  105,  171 
E.R.  853,  but  adds:  “This  is  in  itself  a disputed  point.”  In 

Richmond  v.  Smith  (1828),  8 B.  & C.  9,  108  E.R.  946,  Bayley  J. 
says:  “It  appears  to  me  that  an  inn-keeper’s  liability  very 

closely  resembles  that  of  a carrier.  He  is  prima  facie  liable  for 
any  loss  not  occasioned  by  the  act  of  God  or  the  King’s  enemies; 
although  he  may  be  exonerated  where  the  guest  chooses  to  have 
his  goods  under  his  own  care.”  Chitty  on  Contracts,  12th  ed., 
p.  441,  says:  “There  must  be  a default  on  the  part  of  the 

innkeeper.” 

But  no  matter  what  doubts  may  have  existed  at  common  law, 
the  situation  seems  to  be  made  clear  by  certain  dispositions  of 
The  Innkeepers  Act,  R.S.O.  1937,  c.  241,  ss.  3 and  5.  These  are 
as  follows: 

“3. — (1)  No  innkeeper  shall  be  liable  to  make  good  to  any 
guest  of  such  innkeeper  any  loss  of  or  injury  to  goods  or  prop- 
erty brought  to  his  inn,  not  being  a horse  or  other  live  animal. 
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or  any  gear  appertaining  thereto,  or  any  carriage,  to  a greater 
amount  than  the  sum  of  $40  except, — 

“(a)  where  such  goods  or  property  have  been  stolen,  lost,  or 
injured  through  the  wilful  act,  default,  or  neglect  of  such  inn- 
keeper or  any  servant  in  his  employ; 

“(h)  where  such  goods  or  property  have  been  deposited  ex- 
pressly for  safe  custody  with  such  innkeeper. 

“(2)  In  case  of  such  deposit  it  shall  be  lawful  for  such  inn- 
keeper, if  he  thinks  fit,  to  require,  as  a condition  of  his  liability, 
that  such  goods  or  property  shall  be  deposited  in  a box  or  other 
receptacle,  fastened  and  sealed  by  the  person  depositing  the 
same. 

“5.  Every  innkeeper  shall  cause  to  be  kept  conspicuously 
posted  up  in  the  office  and  public  rooms  and  in  every  bedroom 
in  his  inn  a copy  of  section  3 printed  in  plain  type,  and  he  shall 
be  entitled  to  the  benefit  thereof  in  respect  of  such  goods  or 
property  only  as  are  brought  to  his  inn  while  such  copy  is  so 
posted  up.” 

Whether  the  fire  was  accidental  in  its  origin  or  not,  whether 
there  were  acts  of  “post  negligence”  or  not,  does  not  seem  to 
matter — the  innkeeper’s  liability  is  determined  by  those  two 
sections. 

In  consequence  the  plaintiff  is  limited  to  recover,  for  the 
loss  of  her  possessions,  only  the  sum  of  $40. 

11th — the  plaintiff  submits  that  the  failure  of  the  rope  to 
reach  the  ground  constituted  a defect  in  the  ways  and  means 
within  the  meaning  of  s.  121  of  The  Workmen’s  Compensation 
Act,  R.S.O.  1937,  c.  204.  I can  find  nothing  in  the  circumstances 
of  this  case  that  would  justify  me  in  upholding  that  contention. 

Therefore  there  will  be  judgment  for  the  plaintiff  in  the 
sum  of  $220  and  her  costs  on  the  County  Court  scale,  without 
set-off. 


Judgment  accordingly. 

Solicitors  for  the  plaintiff:  Benedickson  & McLenyian,  Kenora. 
Solicitor  for  the  defendant:  H.  J.  Donley,  Kenora. 


Ontario  Reports. 


0 


[COURT  OF  APPEAL.] 

Rex  Sears* 

Criminal  Law — Charge  to  Jury — Charge  as  to  Circumstantial  Evidence 

— Evidence  mainly  Direct — Inapplicability  of  Rule  in  Hodge’s  Case 

— Charge  as  to  Reasonable  Doubt. 

It  is  not  correct  for  a trial  judge  to  tell  a jury  that  a reasonable  doubt, 
to  justify  the  acquittal  of  the  accused,  must  be  "‘such  a doubt  as 
would  influence  you  in  your  daily  affairs,  in  carrying  on  business, 
or  something  of  that  sort”.  What  is  required  for  conviction  is  a 
moral  certainty  of  guilt,  and  anything  short  of  that  necessitates  an 
acquittal,  whereas  in  daily  affairs,  and  in  business,  men  habitually 
act  upon  a balance  of  probabilities,  and  something  much  less  than 
moral  certainty,  and  it  is  rudimentary  that  a jury  cannot  convict 
because  they  think  that  the  accused  is  probably  guilty.  But  a new 
trial  will  not  be  ordered  because  of  the  use  of  these  words  if  it  clearly 
appears  from  the  rest  of  the  charge  in  this  respect  that  the  jury 
must  have  understood  that  their  task  transcended  in  solemnity  any 
duty  imposed  by  the  ordinary  affairs  of  life  or  business,  and  that 
in  discharging  that  duty  they  must  use  their  reason  and  judgment 
honestly  and  give  due  consideration  to  the  facts  and  to  the  weight 
of  the  evidence. 

The  rule  in  Hodge’s  Case  (1838),  2 Lew.  C.C,  227,  is  based  upon  the 
fundamental  principle  that  no  man  can  be  convicted  unless  he  is 
proved  beyond  a reasonable  doubt  to  be  guilty.  If  the  case  is  based 
wholly  or  chiefly  upon  circumstantial  evidence,  and  that  evidence  is 
consistent  with  any  rational  conclusion  other  than  that  of  the 
accused's  guilt,  the  Crown  has  not  satisfled  the  burden  which  is 
upon  it.  But  where  there  is  positive  and  conclusive  direct  evidence, 
and  the  jury  are  told  that  they  cannot  convict  if  they  reject  the 
direct  evidence,  it  is  not  misdirection  for  the  trial  judge  to  tell  them 
that  the  rule  in  Hodge’s  Case  does  not  apply  to  circumstantial  evi- 
dence adduced  in  support  of  that  direct  evidence.  The  circumstantial 
evidence  in  such  circumstances  is  to  be  considered  in  the  light  of  the 
direct  evidence,  and  to  the  extent  that  the  direct  evidence  gives 
character  and  significance,  and  therefore  evidentiary  value,  to  the 
facts  proved  by  the  circumstantial  evidence,  those  facts  can  be 
taken  into  consideration  as  enhancing  the  value  of  the  direct  evidence. 

An  appeal  by  the  accused  against  his  conviction,  before 
Urquhart  J.  and  a jury,  on  a charge  of  wounding  one  Gelencser 
with  intent  to  murder  him.  The  reasons  for  judgment,  and  the 
argument,  are  reported  on  two  points  only. 

15th  and  16th  October  1947.  The  appeal  was  heard  by 
HENDERSON;,  RoACH  and  Hogg  JJ.A. 

Arthur  Maloney  (appointed  by  the  Court),  for  the  accused, 
appellant:  It  was  misdirection  for  the  trial  judge  to  tell  the  jury 
that  the  rule  in  Hodge’s  Case  (1838),  2 Lew.  C.C.  227,  168  E.R. 
1136,  was  inapplicable.  He  was  clearly  relying  upon  the  judg- 
ment in  Rex  v.  Deacon,  55  Man.  R.  1,  87  C.C.C.  271,  3 C.R.  129, 
[1947]  1 W.W.R.  545  (reversed  on  other  grounds,  89  C.C.C.  1, 
3 C.R.  265,  [1947]  3 D.L.R.  772).  But  that  judgment  is  in  con- 
flict on  this  point  with  Rex  v.  Macchione,  51  B.C.R.  272,  67  C.C.C. 
381,  [1937]  1 W.W.R.  151,  [1937]  1 D.L.R.  593;  MacDonald  v. 
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The  King,  [1947]  S.C.R.  90,  87  C.C.C.  257,  2 C.R.  514  at  519, 
[1947]  2 D.L.R.  625;  and  Rex  v.  Yates,  62  B.C.R.  307,  85  C.C.C. 

334  at  341,  1 C.R.  237,  [1946]  1 W.W.R.  449,  [1946]  2 D.L.R.  ' 
521. 

The  trial  judge’s  definition  of  reasonable  doubt  was  exactly 
what  was  condemned  by  this  Court  in  Rex  v.  Tuffnell  and  Jasper, 

[1947]  O.W.N.  515;  see  also  Burrows  v.  The  King  (1937),  58 
C.L.R.  249;  Broivn  v.  The  King  (1913),  17  C.L.R.  570;  Hichs  v. 

The  King  (1920),  28  C.L.R.  36. 

W.  B.  Common,  K.C.  '{E.  C.  Awrey,  K.C.,  with  him),  for 
the  Attorney-General,  respondent:  The  circumstantial  evidence, 
standing  alone,  has  no  evidentiary  value  whatever,  but  when  it 
is  considered  in  the  light  of  the  direct  evidence  it  has  some  value. 

If  there  is  circumstantial  evidence  coupled  with  direct  evidence, 
the  trial  judge  should  charge  the  jury  that  the  combined  effect 
of  all  the  evidence  must  be  consistent  only  with  guilt.  Rex  v. 
Deacon,  supra,  was  correctly  decided  in  this  respect,  and  the 
trial  judge’s  instruction  to  the  jury  was  correct.  In  any  case, 
the  circumstantial  evidence  is  of  such  slight  importance  that 
any  error  in  this  respect  could  not  have  resulted  in  any  sub- 
stantial wrong  or  miscarriage  of  justice. 

Rex  V,  Tuffnell  and  Jasper,  supra,  is  wholly  distinguishable 
from  this  case,  and  there  there  appeared  to  be  room  for  a very 
real  doubt  as  to  the  accused’s  guilt.  The  trial  judge’s  single 
slip,  if  it  was  a slip,  in  using  the  word  “substantial”  cannot 
vitiate  what  was  otherwise  a correct  definition  of  a reasonable 
doubt.  His  reference  to  “daily  affairs”  is  also  cured  by  other  i 
parts  of  his  definition. 

Arthur  Maloney,  in  reply. 

Cur,  adv.  vult, 

10th  December  1947.  Henderson  J.A.  : — An  appeal  by  the 
accused  from  his  conviction  at  Windsor  on  the  8th  May  1947,  by 
the  Honourable  Mr.  Justice  Urquhart  and  a jury,  of  having 
unlawfully  wounded  one  Joseph  Gelencser  with  intent  to  murder 
him,  contrary  to  s.  264(h)  of  The  Criminal  Code,  R.S.C.  1927,  , 
c.  36,  and  from  his  sentence  of  imprisonment  for  twelve  years.  | 

Counsel  for  the  appellant  relied  upon  various  matters  of  i 

alleged  non-direction  and  misdirection  by  the  learned  trial  judge.  « 

I agree  with  counsel  for  the  Crown  that  the  case  against  the  | 
accused  rested  very  largely  on  direct  evidence,  and  that  the  | 

I 

. 
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circumstances  connected  with  the  slight  cut  on  the  hand  of  the 
accused  are  of  minor  importance. 

In  view  of  this,  I think  the  instructions  to  the  jury  by  the 
learned  trial  judge  upon  the  matter  of  circumstantial  evidence 
are  sufficient  and  I also  think  that,  taking  them  as  a whole,  his 
directions  .to  the  jury  on  the  question  of  reasonable  doubt  are 
sufficient. 

Upon  the  case  for  the  Crown  I am  unable  to  see  how  the 
jury  could  have  come  to  any  other  conclusion  than  they  did, 
and  I am  satisfied  that  there  has  been  no  miscarriage  of  justice. 

I would  not  interfere  with  the  sentence. 

For  these  reasons  the  appeal  must,  in  my  opinion,  be  dis- 
missed. 

Roach  J.A.  [after  disposing  of  other  grounds  of  appeal  based 
upon  allegations  of  non-direction  and  misdirection  as  to  particular 
matters  in  the  evidence] : — It  was  argued  that  the  learned  trial 
judge  misdirected  the  jury  as  to  the  law  when  dealing  with 
circumstantial  evidence.  The  learned  trial  judge  said  this: 

“ . . . Mr.  Clark  referred  to  the  fact  that  certain  evidence 
was  circumstantial,  and  that  the  cardinal  rule  is  of  course,  that 
a jury  must  be  satisfied  beyond  a reasonable  doubt,  and  as  to 
circumstantial  evidence,  they  must  be  satisfied  that  not  only  are 
the  circumstances  consistent  with  the  person  committing  the 
act  but  satisfied  also  that  the  evidentiary  facts  are  inconsistent 
with  any  other  rational  conclusion.  That  rule,  however,  as  I 
have  put  it,  is  not  in  my  opinion  a general  one,  and  the  cases 
which  I have  examined,  and  particularly  the  very  recent  case 
decided  by  the  Manitoba  Court  of  AppeaP'  show  that  this  prin- 
ciple applies  only  where  the  evidence  is  exclusively  circum- 
stantial. Now,  of  course,  in  this  case,  in  addition  to  the  circum- 
stances of  the  knife,  and  of  the  cut  on  the  finger,  we  have  the 
direct  evidence  of  Gelencser.  However,  I must  say  to  you  this 
as  to  circumstantial  evidence,  that  you  have  to  examine  it  with 
the  utmost  caution  and  weigh  it  very  carefully,  but  these  small 
things  that  I have  mentioned  to  you — the  knife,  and  the  knife 
being  missing,  if  that  is  correct — are  all  offered  in  support  of 
Gelencser’s  testimony,  which,  I have  said,  is  the  principal 
testimony  here.  Then,  I do  not  think  I need  say  any  more 
about  that.” 

*The  trial  judge  was  here  referring  to  Rex  v.  Deacon,  55  Man.  R.  1, 
87  C.C.C.  271,  3 C.R.  129,  [1947]  1 W.\V.R.  545,  reversed  on  other  grounds 
89  C.C.C.  1,  3 C.R.  265,  [1947]  3 D.L.R.  772. 
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In  Hodge^s  Case  (1838),  2 Lew.  C.C.  227,  168  E.R.  1136,  it  is 
reported  that  Baron  Alderson  told  the  jury  that  the  case  was 
made  up  of  circumstances  entirely  and  that  before  they  could 
find  the  prisoner  guilty  they  must  not  only  be  satisfied  that 
those  circumstances  were  consistent  with  his  having  committed 
the  act,  but  they  must  also  be  satisfied  that  the  facts  were  such 
as  to  be  inconsistent  with  any  other  rational  conclusion  than 
that  the  prisoner  was  the  guilty  person. 

Here  the  case  against  the  appellant  did  not  consist  either 
entirely  or  mainly  of  circumstantial  evidence.  The  main  evi- 
dence against  him,  in  the  absence  of  which  there  could  not 
possibly  have  been  a verdict  found  against  him,  was  the  direct 
evidence  of  Gelencser  as  to  his  identity.  Nevertheless,  counsel 
for  the  appellant  argued  that  the  jury  should  have  been  instructed 
that  before  they  could  use  the  circumstantial  evidence  as  in  any 
way  supporting  the  direct  evidence  it  would  have  to  satisfy  the 
test  stated  in  Hodge's  Case. 

There  is  here  no  room  for  the  application  of  the  rule.  That 
will  be  made  clear  if  we  pause  for  a moment  and  consider  the 
purpose  of  the  rule  and  the  principle  upon  which  is  is  founded. 
The  principle  is  the  fundamental  doctrine  in  British  criminal 
jurisprudence  that  an  accused  shall  not  be  convicted  if  there 
is  reasonable  doubt  as  to  his  guilt.  The  purpose  of  the  rule  is 
to  ensure  that  in  a case  based  on  circumstantial  evidence  effect 
is  given  to  that  principle.  The  facts  proved  by  circumstantial 
evidence,  standing  by  themselves,  may  be  consistent  with  guilt, 
but  if  they  are  also  consistent  with  any  other  rational  con- 
clusion than  that  the  accused  is  guilty  then  the  burden  on  the 
Crown  of  proving  the  accused  guilty  beyond  a reasonable  doubt 
remains  unsatisfied.  Hence  the  rule.  Here  the  case  against  the 
accused  is  not  based  on  circumstantial  evidence.  Indeed  the 
learned  trial  judge  quite  properly  told  the  jury  in  substance  that 
they  could  not  convict  the  accused  on  the  circumstantial  evidence 
alone;  that  if  they  rejected  the  direct  evidence  their  duty  was 
to  acquit  him.  He  also,  quite  properly,  told  them  in  substance 
that  they  could  consider  the  circumstantial  evidence  in  the  light 
of  the  direct  evidence,  that  is  to  say,  that  to  the  extent  that  the 
direct  evidence  gave  character  and  significance,  and  therefore 
evidentiary  value,  to  the  facts  proved  by  the  circumstantial 
evidence  they  could  and  should  take  them  into  consideration; 
that  they  should  examine  those  circumstances,  doing  so  with 


C.A. 


Rex  V*  Sears* 


Roach  J.A.  13 


care  and  caution,  to  determine  whether  there  appeared  to  be 
such  an  affinity  between  them  and  the  facts  proved  by  the  direct 
evidence  as  reasonably  to  show  that  they  were  part  of  the  whole 
piece  or  pattern.  If  the  jury  as  reasonable  men  should  conclude 
that  there  was  such  a relationship  then  they  might  use  the  cir- 
cumstantial evidence  as  enhancing  the  value  of  the  direct 
evidence.  By  that  process  the  circumstantial  evidence  gets  its 
evidentiary  value  as  a result  of  the  direct  evidence.  It  is  not 
left  isolated  and  alone  and  the  rule  in  Hodge’s  Case  does  not 
apply. 

It  was  next  argued  that  the  learned  trial  judge  misdirected 
the  jury  as  to  the  law  of  reasonable  doubt.  Having  told  them 
that  the  burden  was  upon  the  Crown  to  prove  the  guilt  of  the 
accused  beyond  a reasonable  doubt,  he  proceeded  as  follows: 

“Now,  that  brings  me  to  what  a reasonable  doubt  is.  It  must 
be  a substantial  doubt.  It  must  be  such  a doubt  that  would  be 
raised  in  the  mind  of  an  honest  juryman  who  is  conscious  of 
his  oath,  after  having  given  consideration  to  the  whole  of  the 
evidence  which  has  been  heard  before  him.  It  is  not  to  be  a 
fanciful  doubt,  or  one  that  is  conjured  up  in  the  mind  of  a man 
who  is  weak  and  wants  to  shirk  his  responsibility.  It  is  not 
enough  to  say,  ‘I  have  a doubt  about  things’,  but  it  must  be  a 
reasonable  doubt;  in  other  words,  such  a doubt  as  would  influ- 
ence you  in  your  daily  affairs,  in  carrying  on  your  business,  or 
something  of  that  sort.  It  should  not  be  a doubt  which  is  based 
solely  on  sentiment.  You  have  to  keep  in  mind,  in  determining 
whether  there  is  or  is  not  a reasonable  doubt  in  this  case,  that 
your  verdict  must  be  on  the  evidence,  as  I have  said,  and 
nothing  else,  on  the  evidence  which  you  have  heard  in  court, 
and  you  are  to  use  your  best  judgment  as  reasonable  men,  and 
to  weigh  the  evidence,  and  if  you  are  not  convinced  beyond 
a reasonable  doubt  that  the  accused  is  guilty  of  the  offence 
charged  against  him,  then,  of  course,  your  bounden  duty  is  to 
acquit  the  accused.” 

It  has  been  said  that  the  expression  “reasonable  doubt” 
carries  its  own  meaning  and  seldom  requires  elaboration.  The 
learned  trial  judge  in  his  elaboration  of  the  term  begins  by 
telling  the  jury  that  it  must  be  a substantial  doubt.  Judges  and 
lawyers  know  what  the  word  “substantial”  means  when  used 
in  that  connection.  It  of  course  means  having  substance,  real 
existence,  not  illusory  or  fanciful,  not  a mere  figment  of  the 
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imagination.  I feel  certain  that  when  the  learned  trial  judge 
a moment  later  told  the  jury  that  it  must  not  be  a fanciful  doubt 
or  one  conjured  up  in  the  mind,  they  would  understand  the 
sense  in  which  he  used  the  word.  It  may  nevertheless  be 
serviceable  to  point  out  the  danger  that  lurks  in  the  use  of  that 
word  unless  close  on  its  heels  a trial  judge  uses  other  appropri- 
ate language  from  which  the  jury  will  clearly  understand  the 
sense  in  which  it  is  intended  to  apply.  The  artisan  on  the  jury 
might  say  that  the  court  house  was  a substantial  building;  the 
farmer  that  he  had  a substantial  crop;  or  the  tradesman  that 
the  banker  had  required  a substantial  endorser  on  his  note,  and 
the  sense  in  which  each  of  them  would  use  the  word  would 
be  entirely  different  from  the  legal  sense  in  which  it  is  used 
when  qualifying  reasonable  doubt. 

What  immediately  follows  has  given  me  more  concern:  *Tn 
other  words  [a  reasonable  doubt  is]  such  a doubt  as  would 
influence  you  in  your  daily  affairs  in  carrying  on  your  business 
or  something  of  that  sort.”  It  has  given  me  considerable  concern 
because  it  is  wrong. 

By  reasonable  doubt  as  to  a person’s  guilt  is  meant  that 
real  doubt — real  as  distinguished  from  illusory — ^which  an  honest 
juror  has  after  considering  all  the  circumstances  of  the  case 
and  as  a result  of  which  he  is  unable  to  say:  ‘T  am  morally 
certain  of  his  guilt.”  Moral  certainty  does  not  mean  absolute 
certainty.  Absolute,  that  is  demonstrable,  certainty  is  generally 
impossible  and  juries  might  well  be  told  that  in  discharging  their 
serious  responsibility  their  consciences  need  not  be  racked  and 
tortured  because  of  the  fact  that  absolute  certainty  is  impossible. 
They  do  their  full  duty  when  they  bring  to  bear  upon  all  the 
evidence  presented  to  them  all  the  mental  faculties  with  which 
Divine  Providence  has  endowed  them.  No  more  is  expected 
and  if,  after  applying  themselves  to  the  best  of  their  ability, 
they  are,  in  a criminal  trial,  morally  certain  of  the  guilt  of  the 
accused,  then  it  is  their  duty  to  return  a verdict  of  guilty.  It 
might  even  turn  out  later  that  they  were  wrong  but  they  need 
not  be  mentally  tormented  by  that  possibility,  provided  that 
they  presently  use  their  best  judgment  and  are  presently  morally 
certain  of  the  prisoner’s  guilt. 

It  is  the  necessity  for  such  moral  certainty  that  prevents  a 
jury  in  a criminal  trial  from  testing  the  guilt  of  the  accused  by 
that  standard  of  doubt  which  would  influence  them  in  their 
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ordinary  daily  affairs.  In  our  daily  affairs  we  constantly  act 
on  probabilities  and  seldom  on  moral  certainty.  It  is  rudimen- 
tary that  a jury  can  never  convict  simply  because  they  conclude 
that  the  prisoner  is  probably  guilty.  They  must  be  able  to  say: 
'‘he  really  is  guilty;  of  that  I am  morally  certain.’’  In  the  process 
of  making  decisions  in  our  daily  affairs,  we  resolve  doubts  that 
confront  us  by  considering  the  whole  balance  of  probabilities. 
By  way  of  example,  a doubt  that  would  be  insufficient  to  deter 
us  from  a particular  business  decision,  the  wisdom  of  which  is 
gauged  by  the  balance  of  probabilities,  is  something  considerably 
removed  from  the  doubt  that  would  deter  us  where  moral  cer- 
tainty is  to  be  the  gauge. 

The  illustration  used  by  the  learned  trial  judge  was  an 
unhappy  one.  Is  it  sufficient  to  vitiate  the  trial? 

The  charge,  taken  as  a whole,  conveys  to  the  jury  the  thought 
that  the  duty  which  they  were  called  upon  to  discharge  was  not 
comparable  with  anything  in  the  ordinary  daily  affairs  of  any 
of  them.  It  carries  the  theme  that  the  jury  must  be  certain; 
that  they  cannot  speculate.  Almost  at  the  very  beginning  of  his 
charge  the  learned  judge  said  this: 

“Gentlemen,  as  both  counsel  have  said  to  you,  this  is  a very 
serious  case,  and  it  is  one  which  demands  the  most  serious 
consideration,  both  on  the  side  of  the  accused  and  on  the  side 
of  the  Crown.  As  Mr.  Awrey  pointed  out  to  you,  in  I think 
about  as  simple  language  as  one  could,  our  way  of  life,  our  safety 
and  security  depend  on  all  of  us  who  are  chosen  for  official 
duties  doing  our  duty  to  the  best  of  our  ability,  and  without 
fear  or  anything  of  that  sort,  or  without  prejudice,  or  without 
sympathy,  that  we  should  approach  these  subjects  with  that 
sense  of  responsibility  without  which  our  democratic  way  of 
life  could  not  exist  very  long.” 

Then  on  a number  of  occasions  the  learned  trial  judge  admon- 
ishes the  jury  that  if  they  have  any  doubt — not  a reasonable 
doubt  but  any  doubt — as  to  the  prisoner’s  guilt,  they  should 
acquit  him. 

The  only  point  on  which  doubt  could  arise  would  be  the 
identity  of  the  accused.  In  part  of  the  charge  which  I have 
quoted  the  learned  trial  judge  tells  the  jury  that  the  case  against 
the  accused  stands  or  falls  on  Gelencser’s  evidence.  “Was  it 
positive  or  was  it  weak  identification?”  “Did  he  leave  the  box 
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with  the  idea  that  he  knew  what  he  was  talking  about?’'  That 
surely  is  contrasting  certainty  with  probability. 

I conclude  that  taking  the  charge  as  a whole  the  jury  must 
have  carried  with  them  into  their  jury  room,  despite  the  learned 
trial  judge’s  unfortunate  slip,  the  thought  firmly  impressed 
upon  their  minds  that  this  was  no  ordinary  task  which  they 
had  to  perform;  that  it  far  transcended  in  solemnity  any  duty 
that  the  ordinary  affairs  of  life  or  business  would  impose,  and 
that  in  the  discharge  of  that  solemn  duty  they  were,  in  the 
exact  words  of  the  learned  trial  judge  “to  use  [their]  best 
judgment  as  reasonable  men  and  to  weigh  the  evidence”.  I 
conclude  that  the  words  of  the  learned  trial  judge  to  which 
exception  has  been  taken  could  not  overcome  the  effect  of  the 
balance  of  the  charge  so  as  to  mislead  the  jury  in  the  perform- 
ance of  their  duty  or  occasion  any  miscarriage  of  justice;  that 
the  jury  would  understand  that  if  as  reasonable  men  they  had 
any  doubt  as  to  the  guilt  of  the  accused,  their  verdict  should  be 
“not  guilty”  and  that  in  considering  the  question  as  reasonable 
men  of  affairs,  they  were  judges  of  what  amounted  to  a reason- 
able doubt. 

That  the  view  which  I have  just  expressed  must  also  have 
been  the  view  of  the  very  experienced  counsel  who  appeared 
for  the  accused  at  the  trial  is  manifested  by  the  fact  that  imme- 
diately upon  the  jury  retiring,  the  learned  trial  judge  asked 
counsel  if  they  had  any  objection  to  his  charge  and  he  said  that 
he  had  none.  Counsel  for  the  Crown  had  some  objections,  but 
the  learned  trial  judge  did  not  give  effect  to  them. 

Counsel  for  the  appellant  urged  other  arguments  upon  this 
Court,  all  having  to  do  with  the  trial  judge’s  charge,  but  they 
were  disposed  of  during  the  argument  and  need  not  be  dealt 
with  now. 

When  the  learned  trial  judge  was  about  to  sentence  the 
appellant,  representations  were  made  by  counsel  on  his  behalf. 
During  that  discussion  between  counsel  and  the  Court,  the 
learned  trial  judge  stated  that  he  was  of  the  opinion  that  the  ap- 
pellant was  a sexual  pervert.  Later,  in  addressing  the  accused,  he 
lamented  the  fact  that  there  was  no  place  to  which  he  could 
be  sent  where  he  could  be  treated  and,  if  possible,  cured.  It  is 
not  without  significance  that  at  that  point  the  prisoner  inter- 
rupted the  trial  judge  and  said:  “Your  Honour,  if  I was  given 
a chance,  I would  be  all  right.  I am  normal  all  right.” 
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For  the  reasons  stated,  I would  dismiss  the  appeal  against 
the  conviction.  I would  also  dismiss  the  appeal  against  the 
sentence.  In  my  opinion  that  sentence,  in  the  circumstances  of 
this  case,  was  entirely  reasonable. 

Hogg  J.A.:-— An  appeal  is  taken  by  the  accused.  Sears,  from 
his  conviction  by  a jury  for  attempted  murder  of  one  Joseph 
Gelencser,  the  Court  being  presided  over  by  Mr.  Justice  Urquhart, 
and  also  from  the  sentence  imposed  upon  the  appellant  of  twelve 
years’  imprisonment. 

A number  of  grounds  in  support  of  the  appeal  were  advanced 
by  counsel  for  the  appellant  in  his  lucid  and  able  argument  but 
the  Court  concluded  that  they  need  hear  counsel  for  the  Crown 
upon  only  two  of  such  grounds,  namely,  that  the  learned  trial 
judge  neglected  to  instruct  the  jury  properly  in  respect  of  the 
manner  in  which  they  should  consider  certain  circumstantial 
evidence  adduced  by  the  Crown  and  that  he  erred  in  defining 
“reasonable  doubt”  to  the  jury. 

The  evidence  placed  before  the  jury  by  the  Crown  consisted 
mainly,  in  fact  almost  entirely,  of  what  is  termed  direct  evidence 
and  not  evidence  described  as  circumstantial,  and  the  circum- 
stantial evidence  could  not,  standing  alone,  prove  the  guilt  of 
the  appellant.  It  has  value,  however,  when  considered  together 
with  the  direct  evidence  in  proof  of  guilt.  Evidence  which  was 
circumstantial  in  character  was  introduced  by  the  Crown  to 
show  that  the  butcher  knife  by  which  Gelencser  had  been 
stabbed  was  the  same  knife  that  had  formerly  been  in  the  house 
in  which  the  appellant  himself  had  resided.  Evidence  was  also 
given  on  behalf  of  the  Crown  by  certain  police  officers  with 
respect  to  a small  cut  on  the  hand  of  the  accused  which  was 
first  noticed  by  the  police  officers  subsequent  to  nine  o’clock  in 
the  evening  on  the  day  of  the  arrest  of  the  accused.  This  evi- 
dence with  regard  to  the  above  two  matters  comprises  the 
circumstantial  evidence  placed  before  the  Court  by  the  Crown. 

What  has  been  called  by  a number  of  judges  the  classic  rule 
to  be  followed  in  the  consideration  of  circumstantial  evidence 
is  that  laid  down  by  Baron  Alderson  in  Hodge’s  Case  (1838), 
2 Lew.  C.C.  227, 168  E.R.  1136.  The  report  reads : 

“The  prisoner  was  charged  with  murder.  The  case  was 
one  of  circumstantial  evidence  altogether,  and  contained  no  one 
fact,  which  taken  alone  amounted  to  a presumption  of  guilt  . . . 
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Alderson,  B.,  told  the  jury,  that  the  case  was  made  up  of  cir- 
cumstances entirely;  and  that,  before  they  could  find  the  pris- 
oner guilty  they  must  be  satisfied,  ‘not  only  that  those  circum- 
stances were  consistent  with  his  having  committed  the  act, 
but  they  must  also  be  satisfied  that  the  facts  were  such  as  to 
be  inconsistent  with  any  other  rational  conclusion  than  that  the 
prisoner  was  the  guilty  person.’  He  then  pointed  out  to  them 
the  proneness  of  the  human  mind  to  look  for — and  often  slightly 
to  distort  the  facts  in  order  to  establish  such  a proposition — 
forgetting  that  a single  circumstance  which  is  inconsistent  with 
such  a conclusion,  is  of  more  importance  than  all  the  rest,  inas- 
much as  it  destroys  the  hypothesis  of  guilt.” 

In  the  case  now  under  consideration  the  learned  trial  judge 
told  the  jury,  after  stating  to  them  the  rule  as  above  set  out  in 
Hodge's  Case  respecting  the  manner  in  which  circumstantial 
evidence  must  be  considered  and  reviewed  by  a jury,  that  the 
rule  applied  only  where  the  evidence  was  exclusively  circum- 
stantial. 

In  McLean  v.  The  King,  [1933]  S.C.R.  688,  61  C.C.C.  9, 
[1934]  2 D.L.R.  440,  the  following  paragraph  is  to  be  found 
in  the  reasons  for  judgment  of  the  Court,  at  p.  690 : 

“It  is  of  last  importance,  we  do  not  doubt,  where  the  evi- 
dence adduced  by  the  Crown  is  solely  or  mainly  of  what  is 
commonly  described  as  circumstantial,  that  the  jury  should  be 
brought  to  realize  that  they  ought  not  to  find  a verdict  against 
the  accused  unless  convinced  beyond  a reasonable  doubt  that 
the  guilt  of  the  accused  is  the  only  reasonable  explanation  of 
the  facts  established  by  the  evidence.  But  there  is  no  single 
exclusive  formula  which  it  is  the  duty  of  the  trial  judge  to 
employ.  As  a rule  he  would  be  well  advised  to  adopt  the 
language  of  Baron  Alderson  or  its  equivalent.” 

In  Fraser  et  dl.  v.  The  King,  [1936]  S.C.R.  1 at  2,  65  C.C.C. 
1,  [1936]  1 D.L.R.  530,  Rinfret  J.  (now  C.J.C.)  said: 

“It  is  common  ground  that  the  conviction  of  the  appellant 
was  grounded  exclusively  on  circumstantial  evidence.  In  such 
cases,  the  rule  laid  down  by  Baron  Alderson  in  Hodge's  Case 
. . . may  be  said  to  have  been  generally  adopted  . . . .” 

In  Rex  V.  Comha,  [1938]  S.C.R.  396,  70  C.C.C.  205,  [1938] 
3 D.L.R.  719,  Duff  C.J.C.,  who  delivered  the  judgment  of  the 
Court,  said  at  p.  397 : 
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“It  is  admitted  by  the  Crown,  as  the  fact  is,  that  the  verdict 
rests  solely  upon  a basis  of  circumstantial  evidence.  In  such 
cases,  by  the  long  settled  rule  of  the  common  law,  which  is  the 
rule  of  law  in  Canada,  the  jury,  before  finding  a prisoner  guilty 
upon  such  evidence,  must  be  satisfied  not  only  that  the  circum- 
stances are  consistent  with  a conclusion  that  the  criminal  act 
was  committed  by  the  accused,  but  also  that  the  facts  are  such 
as  to  be  inconsistent  with  any  other  rational  conclusion  than 
that  the  accused  is  the  guilty  person.” 

See  also  Rex  v.  Bearle,  24  Alta.  L.R.  37,  51  C.C.C.  128,  [1929] 
1 W.W.R.  491;  Frozacas  v.  The  King  (1933),  55  Que.  K.B.  324, 
60  C.C.C.  324;  Rex  v.  Macchione,  51  B.C.R.  272,  67  C.C.C.  381, 
[1937]  1 W.W.R.  151,  [1937]  1 D.L.R.  593. 

I think,  in  view  of  the  fact  that  in  the  present  case  the 
Crown’s  evidence  is  not  solely  or  mainly  circumstantial  but 
consists  in  very  large  part  of  direct  evidence,  and  applying 
the  law  as  set  out  in  the  above-mentioned  authorities,  it  is 
not  a misdirection  and  a matter  fatal  to  the  conviction  that  the 
jury  were  told  by  the  trial  judge  that  they  need  not,  in  con- 
sidering and  reviewing  the  circumstantial  evidence  presented  to 
them,  apply  the  rule  which  governs  when  the  evidence  is  solely 
or  mainly  circumstantial. 

It  was  contended  that  the  trial  judge  was  in  error  in  defin- 
ing a reasonable  doubt  to  the  jury  as  “a  substantial  doubt”  and 
“such  a doubt  as  would  influence  you  in  your  daily  affairs  in 
carrying  on  your  business  or  something  of  that  sort”. 

Roscoe  on  Criminal  Evidence,  15th  ed.  1928,  p.  304,  refer- 
ring to  the  manner  in  which  the  jury  should  be  directed  respect- 
ing the  phrase  “reasonable  doubt”,  says:  “So  long  as  this 

point  is  properly  made,  the  wording  is  unimportant.” 

Wigmore  on  Evidence,  3rd  ed.  1940,  s.  2497,  in  discussing 
the  term  “reasonable  doubt”  says:  “From  time  to  time  various 

efforts  have  been  made  to  define  more  in  detail  this  elusive 
and  undefinable  state  of  mind.”  He  further  says,  referring  to 
certain  of  the  definitions  given  by  judges  of  reasonable  doubt: 
“Many  others,  in  varying  forms,  convey  the  same  notion  in 
more  or  less  well-chosen  words  . . . Nevertheless,  when  any- 
thing more  than  a simple  caution  and  a brief  definition  is  given, 
the  matter  tends  to  become  one  of  mere  words,  and  the  actual 
effect  upon  the  jury,  instead  of  being  enlightenment,  is  likely  to 
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be  rather  confusion,  or,  at  the  least,  a continued  incomprehen- 
sion.” 

Wigmore  quotes  the  words  of  Champlin  J.  in  People  v. 
Stubenvoll  (1886),  62  Mich.  329:  “All  persons  who  possess  the 

qualifications  of  jurors  know  . . . that  a doubt  of  the  guilt 
of  the  accused,  honestly  entertamed^  is  a ‘reasonable  doubt’.” 

In  Rex  V,  McNutt,  56  N.S.R.  293,  40  C.C.C.  70,  [1923]  2 
D.L.R.  974,  a judgment  upon  a Crown  case  reserved  on  an 
appeal  in  Nova  Scotia  from  the  conviction  of  the  accused  for 
theft,  Chisholm  J.  expressed  the  following  opinion  at  p.  296: 
“The  learned  trial  judge,  in  his  charge  to  the  jury,  pointed 
out  with  sufficient  clearness  that,  if  the  jury,  upon  a considera- 
tion of  the  whole  evidence,  had  a reasonable  doubt  as  to  the 
prisoner’s  guilt,  it  was  their  duty  to  give  him  the  benefit  of 
that  doubt  and  to  acquit  him.  That  is  all  that  is  incumbent 
on  a judge  to  say  with  respect  to  reasonable  doubt;  and  it 
embraces  the  consideration  of  the  alibi,  and  any  possible  doubts 
that  might  be  created  in  the  minds  of  the  jury  by  their  con- 
sideration of  the  evidence  touching  the  alleged  alibi.  It  is 
unnecessary  and  is  sometimes  considered  inadvisable  to  attempt 
any  elaborate  definition  of  a reasonable  doubt.” 

See  also  Rex  v.  Deacon,  55  Man.  R.  1,  87  C.C.C.  271  at  324, 
3 C.R.  129,  [1947]  1 W.W.R.  545,  reversed  on  other  grounds, 
3 C.R.  265,  89  C.C.C.  1,  [1947]  3 D.L.R.  772,  in  the  Court  of 
Appeal  of  Manitoba. 

In  Clark  v.  The  King  (1921),  61  S.C.R.  608,  35  C.C.C.  261, 
59  D.L.R.  121,  Duff  J.,  afterwards  C.J.C.,  said,  at  p.  619: 

“I  have  moreover  no  doubt  that  the  expressions  which  have 
for  generations  been  used  by  judges  in  instructing  juries  in 
criminal  proceedings  as  to  the  degree  of  certainty  justifying  a 
conviction  (as  ‘the  prisoner  must  be  given  the  benefit  of  the 
doubt’,  ‘guilt  must  be  established  to  the  exclusion  of  reasonable 
doubt’),  are  expressions  which  have  passed  into  common  speech; 
and  that  a Canadian  jury  receiving  instructions  couched  in 
similar  terms  as  to  the  probative  weight  of  the  evidence  neces- 
sary to  justify  a given  conclusion  would  in  the  great  majority 
of  cases  attach  to  these  expressions  the  significance  which  they 
ordinarily  bear  and  are  intended  to  bear  when  used  in  relation 
to  the  presumption  of  innocence.” 

In  the  present  case,  although  the  learned  trial  judge,  in  his 
explanation  of  “reasonable  doubt”,  used  the  words  to  which 
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exception  is  taken  and  which,  if  standing  alone,  would  warrant 
such  objection,  nevertheless,  when  the  whole  of  the  charge  in 
which  reference  is  made  to  this  subject  is  considered,  he  did 
impress  upon  the  members  of  the  jury  that  the  doubt  which 
would  warrant  the  acquittal  of  the  appellant  must  not  be  a 
fanciful  doubt  or  one  conjured  up  in  the  mind  of  a juryman 
and,  in  my  opinion,  he  made  known  to  them  that  the  doubt 
should  be  one  that  a juryman,  using  his  reason  and  judgment 
honestly  and  giving  due  consideration  to  the  facts  and  the  law 
to  be  applied  to  such  facts,  would  have  as  to  the  guilt  of  the 
appellant. 

The  other  grounds  of  appeal  were  not  of  sufficient  weight 
to  justify  the  conclusion  that  there  had  been  any  miscarriage 
of  justice. 

Because  of  the  reasons  which  I have  given,  I think  that  the 
appeal  against  the  conviction  must  be  dismissed.  I also  think 
that  the  sentence  is  reasonable  having  regard  to  the  circum- 
stances of  this  case  and  that  the  appeal  against  such  sentence 
should  also  be  dismissed. 


Appeal  dismissed. 
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[COURT  OF  APPEAL.] 

Jones  V*  Jones. 

Divorce  and  Matrimonial  Causes — Annulment  of  Marriage — Sufficiency 
of  Evidence  of  Impotence — Refusal  of  Defendant  to  Submit  to 
Medical  Examination — Length  of  Cohabitation. 

It  would  seem  to  be  now  an  accepted  principle  of  law  that  in  an  action 
for  annulment  of  marriage  on  the  ground  of  non-consummation, 
where  the  non-consummation  is  established  and  it  further  appears 
that  the  defendant  has  refused  to  submit  to  medical  treatment  or 
medical  examination,  the  defendant  may  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  to  be  impotent.  B.  (otherwise  H.)  v.  B., 
[1901]  P.  39;  S.  V.  B.,  falsely  called  S.  (1905),  21  T.L.R.  219;  Bethell  v. 
Bethell,  [1932]  O.R.  300,  referred  to. 

Once  the  Court  is  satisfied  that  at  the  time  of  the  marriage  and  subse- 
quently the  defendant  was  and  is  incapable  of  consummating  the 
marriage,  the  plaintiff  is  entitled  to  a judgment  of  annulment. 
Medical  inspection  of  the  person  is  not  a rule  of  universal  application, 
and  the  Court  can  proceed  to  a decision  without  such  inspection  if 
there  are  sufficient  materials  available  aliunde.  Intract  v.  Intract, 
otherwise  Jacobs,  [1933]  P.  190,  applied.  A judgment  may  be  founded 
upon  the  plaintiff's  evidence  alone,  if  that  evidence  sets  out  the 
essential  facts  and  the  Court  is  satisfied  of  its  truthfulness  and  bona 
fides.  U.  (falsely  called  J.)  v.  J.  (1867),  L.R.  1 P.  & D.  460;  C.  (other- 
wise H.)  V.  C.,  [1921]  P.  399,  applied. 

It  is  no  longer  a rule  in  England,  and  never  was  the  law  in  Ontario, 
that  there  can  be  no  annulment  of  a marriage  unless  the  parties  have 
cohabited  for  at  least  three  years.  Marriages  have  been  annulled  on 
grounds  of  impotence  after  cohabitation  of  three  months  or  less. 

G s,  falsely  called  T e v.  T e (1854),  1 Ecc.  & Ad.  389; 

Szrejher  v.  Szrejher,  [1936]  O.R.  250;  A.B.  v.  C.B.  (1906),  8 F.  (Ct.  of 
Sess.)  603,  referred  to. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Wilson  J., 
dismissing  an  action  by  a wife  for  the  annulment  of  her  mar- 
riage on  grounds  of  non-consummation  based  on  impotence.  The 
following  statement  of  facts  is  taken  from  the  reasons  for  judg- 
ment of  Hogg  J.A.  : 

“The  marriage  ceremony,  by  which  the  parties  were  made 
man  and  wife,  was  performed  on  the  6th  August  1942.  The 
evidence  given  by  the  appellant  is  that  for  a period  of  three 
months  from  the  date  of  the  marriage  the  respondent  attempted, 
on  a number  of  occasions,  to  consummate  the  marriage  without 
success,  although  the  appellant  was  willing  and  urged  that  he 
do  so.  The  parties  lived  together  for  a further  period  of  approxi- 
mately three  months  and  then  separated. 

“Prior  to  their  separation  the  appellant  requested  her  hus- 
band to  obtain  medical  advice  with  respect  to  his  incapacity 
to  consummate  the  marriage.  He  replied  to  this  request  by  his 
wife,  according  to  her  testimony,  that  it  was  not  due  to  anything 
on  his  part  that  the  marriage  was  not  consummated,  and  he  did 
not  consult  a physician. 
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‘The  respondent  entered  an  appearance  and  delivered  a 
defence  to  the  action,  denying  the  allegation  made  by  his  wife 
that  he  was  incompetent  to  consummate  the  marriage  and 
pleading  that  the  marriage  had  been  consummated.  The  respond- 
ent did  not  appear  at  the  trial,  nor  was  he  represented  by 
counsel.  Counsel  for  the  appellant,  at  the  trial,  told  the  learned 
trial  judge  that  the  respondent’s  solicitor  had  stated  to  him  that 
the  respondent  did  not  intend  to  appear  and  defend  the  action, 
and  further  stated  that  the  respondent’s  solicitor  had  refused  to 
produce  the  respondent  for  medical  examination.  Medical  evi- 
dence given  by  Dr.  Robert  Wesley  at  the  trial,  on  behalf  of 
the  appellant,  established  that  she  was  virgo  Intacta. 

“According  to  the  testimony  of  the  appellant’s  father,  the 
respondent  had  said  to  him,  ‘I  guess  I am  not  man  enough  for 
her,’  referring  to  his  wife,  and  that  ‘there  is  never  going  to  be 
any  children’.” 

The  trial  judge,  at  the  close  of  the  plaintiff’s  case,  intimated 
that  he  considered  the  evidence  insufficient  and  that  he  thought 
the  defendant  “ought  to  come  to  court  and  tell  his  story”.  He 
further  said:  “None  of  the  cases  that  have  come  before  me  have 
been  closed  without  calling  the  defendant.  I do  not  say  that  is 
necessary  in  every  case,  but  certainly  I want  an  opportunity  to 
form  an  opinion  of  the  parties  and  see  both  of  them  in  a case 
of  this  kind.  I do  not  say  there  would  be  no  annulment  cases 
in  which  I would  be  prepared  to  act  without  seeing  both  parties 
to  the  marriage,  but  the  father’s  evidence  of  circumstances  has 
very  little  weight  one  way  or  the  other,  in  my  opinion.”  After 
argument,  he  delivered  oral  reasons  for  judgment  which  were  in 
part  as  follows: 

“The  evidence  of  the  plaintiff  established  that  the  parties 
lived  together  for  six  months,  during  which  time  attempts  were 
made  to  consummate  the  marriage  for  only  three  months.  There 
is  only  her  unsupported  evidence  of  the  inability  of  the  defendant 
spouse  to  have  sexual  relations.  The  parties  separated  at  the 
end  of  six  months,  which  seems  in  itself,  in  the  circumstances, 
a very  short  time.  In  all  the  other  similar  cases  that  have  come 
before  me  where  the  annulment  has  been  sought  because  of  the 
inability  of  the  parties  to  consummate  the  marriage  by  sexual 
intercourse  there  was  a much  longer  time  during  which  attempts 
were  made  than  that  described  in  this  case.  This,  of  course,  is 


24 


Ontario  Reports. 


[1948] 


only  one  factor,  and  not  by  any  means  a deciding  factor,  to  be 
taken  into  account  in  deciding  this  case. 

“In  my  view  the  evidence  of  the  doctor  and  the  father  lend 
no  real  support  to  that  given  by  the  plaintiff  herself.  The  doctor’s 
evidence  only  goes  to  show  that  the  plaintiff  has  not  had  sexual 
intercourse.  The  evidence  of  the  father  is  as  consistent  with  any 
one  of  a number  of  other  explanations  for  the  separation  of  the 
parties  as  the  reason  given  by  the  plaintiff. 

“These  are  serious  proceedings  and  evidence  must  be 
adduced  before  the  Court  to  establish  definitely,  within  reason, 
the  grounds  set  forth  in  each  case.  I must  say  that  in  this  case 
I am  far  from  satisfied  that  there  is  that  quantity  of  evidence 
which  is  necessary  to  convince  the  Court  that  there  is  a real 
physical  inability  on  the  part  of  the  defendant  to  consummate 
the  marriage  for  the  reason  given  by  the  plaintiff.  The  action 
will  be  dismissed  without  costs. 

“I  may  say  that  I have  never  had  a case  where  there  was 
less  evidence  than  in  this  one.  I have  granted  annulments  where 
the  only  evidence  has  been  that  of  the  husband  and  wife  and 
doctor,  but  I have  had  a real  opportunity  to  form  an  estimate  of 
the  genuineness  of  the  attempt  to  consummate  the  marriage. 
I must  say  in  this  case  the  evidence  falls  considerably  short  of 
what  is  necessary,  I think,  to  establish  that  the  parties  made 
a real  effort.  There  may  have  been  an  effort  on  the  part  of 
the  plaintiff,  but  there  was  no  real  evidence  that  the  husband 
failed  in  his  duties.” 

4th  November  1947.  The  appeal  was  heard  by  Henderson^ 
Roach  and  Hogg  JJ.A. 

G.  T.  Walsh,  K.C.,  for  the  plaintiff,  appellant:  The  plaintiff 
established  her  case,  and  was  entitled  to  an  annulment.  The 
defendant  filed  a defence  to  the  action,  but  did  not  appear  at  the 
trial,  and  refused  to  undergo  a medical  examination.  The  trial 
judge  thought  that  the  plaintiff  should  have  brought  the  defend- 
ant to  court  as  a witness,  but  we  should  not  be  required  to  do 
that,  particularly  in  view  of  his  defence.  We  had  no  power  to 
compel  him  to  submit  to  a medical  examination,  but  his  refusal 
to  submit  should  have  been  taken  into  consideration  by  the  trial 
judge. 
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I refer  to  Neff  v.  Neff,  [1942]  O.W.N.  264;  Szrejher  v.  Szrej- 
her,  [1936]  O.R.  250,  [1936]  2 D.L.R.  413;  H.  v.  H.,  [1933] 
O.W.N.  490,  [1933]  3 D.L.R.  792. 

No  one  appeared  for  the  defendant,  respondent. 

Cur.  adv.  vult. 

11th  December  1947.  Henderson  J.A.: — An  appeal  from 
the  judgment  of  Wilson  J.  dated  24th  June  1947,  dismissing  the 
action  with  costs.  The  action  was  for  annulment  of  the  plaintiff’s 
marriage  with  the  defendant,  which  took  place  on  the  6th 
August  1942. 

The  learned  trial  judge  gave  oral  reasons  in  which  he  found 
that  the  evidence  of  the  plaintiff,  the  wife,  the  plaintiff’s  father, 
and  the  evidence  of  a doctor  called  on  behalf  of  the  plaintiff,  did 
not  satisfy  him  of  the  defendant’s  impotence. 

The  defendant  filed  a statement  of  defence  in  which  he  denied 
the  plaintiff’s  allegation  as  to  his  impotence  and  alleged  that 
the  marriage  was  consummated.  The  defendant,  however,  did 
not  appear  at  the  trial,  nor  was  he  represented  there. 

It  was  stated  at  the  trial  that  the  defendant’s  solicitor  was 
asked  if  the  defendant  would  submit  to  medical  examination  and 
the  defendant  refused. 

I have  read  the  evidence.  I see  no  reason  to  doubt  the  truth 
of  it,  or  to  assume  any  bad  faith  on  the  part  of  the  plaintiff, 
and  I think  the  appeal  should  be  allowed.  A decree  for  annul- 
ment should  be  granted,  together  with  the  costs  of  the  action 
and  of  this  appeal. 

Roach  J.A.  I have  had  the  benefit  of  reading  the  reasons 
of  my  brothers  Henderson  and  Hogg.  I concur  and  have  nothing 
to  add. 

Hogg  J.A.: — This  is  an  appeal  from  the  judgment  of  Wilson  J. 
dismissing  the  action  brought  by  the  appellant  for  the  annulment 
of  her  marriage  to  the  respondent,  on  the  ground  of  the 
incapacity  of  the  husband  to  consummate  the  marriage. 

[His  Lordship  here  stated  the  facts,  as  above  set  out,  and 
proceeded:] 

If  the  Court  is  satisfied  that  at  the  time  the  marriage  cere- 
mony was  performed,  and  subsequent  to  that  time,  there  was, 
and  is,  incompetency  on  the  part  of  a husband  to  perform  the 
duties  of  marriage,  as  where  there  is  a practical  impossibility 
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that  the  marriage  can  be  consummated  by  him,  the  wife  is 
entitled  to  a decree  declaring  the  marriage  null  and  void. 

The  old  rule  of  the  ecclesiastical  courts,  founded  on  the  canon 
law,  was  to  require  a triennial  cohabitation  between  the  parties, 
but  this  rule  has  long  since  ceased  to  be  applied  in  England,  and 
it  is  not  part  of  the  law  of  Ontario.  An  annulment  of  marriage 
has  been  granted  on  the  ground  of  impotence  after  a cohabitation 

of  the  parties  of  three  months:  G s,  falsely  called  T e v. 

T e (1854),  1 Ecc.  & Ad.  389,  164  E.R.  224.  See  also  A.B.  v. 

C.B.  (1906),  8 F.  (Ct.  of  Sess.)  603.  In  Szrejher  v.  Szrejhei^ 
[1936]  O.R.  250,  [1936]  2 D.L.R.  413,  the  marriage  of  the 
parties  was  annulled  after  a period  of  cohabitation  of  less  than 
three  months. 

It  would  seem  that  it  is  now  an  accepted  principle  of  the  law 
that  if,  in  an  action  for  annulment  of  marriage  on  the  ground 
of  non-consummation,  the  fact  of  non-consummation  having  been 
established  to  the  satisfaction  of  the  Court,  a defendant  refuses 
to  submit  to  medical  treatment  or  to  a medical  examination,  such 
defendant  may  be  deemed  to  be  incompetent,  in  the  absence  of 
evidence  to  the  contrary.  In  B.  {otherwise  H.)  v.  B.,  [1901]  P. 
39,  it  was  held  that  from  the  fact  of  non-consummation  of  a 
marriage  by  the  husband  after  a reasonable  period  of  cohabi- 
tation during  which  the  wife  repeatedly  urged  that  the  marriage 
should  be  consummated  and  where  the  husband  had  refused  to 
attend  for  medical  examination,  the  Court  might  properly  assume 
the  presence  of  some  latent  impediment  amounting  to  incapac- 
ity. In  8.  V.  B.,  falsely  called  8.  (1905),  21  T.L.R.  219,  where 
there  was  non-consummation  of  the  marriage  and  the  respondent 
would  not  submit  herself  for  medical  examination,  it  was  said 
that  the  Court  was  entitled  to  draw  therefrom  the  inference  of 
incapacity.  In  our  own  Courts  this  principle  is  approved  in 
Bethell  v.  Bethell,  [1932]  O.R.  300,  [1932]  2 D.L.R.  663,  and  in 
Szrejher  v.  Szrejher^  supra.  It  was  held  in  Intract  v.  Intract, 
otherwise  Jacobs,  [1933]  P.  190,  that  medical  inspection  of  the 
person  is  not  a rule  of  universal  application  and  the  Court  can 
proceed  to  decision  apart  from  inspection  if  there  are  sufficient 
materials  available  aliunde. 

Lord  Birkenhead  L.C.,  in  his  judgment  in  C.  {otherwise  H.) 
V.  C.,  [1921]  P.  399,  an  action  for  annulment  of  marriage  because 
of  the  impotency  of  the  husband  of  the  petitioner,  said  at  p.  400: 
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“The  petitioner  must  remove  all  reasonable  doubt,  for  she 
has  undertaken  the  burden  of  proof,  and  it  is  important  in  such 
a case  that  she  should  be  compelled  to  discharge  the  burden,  for 
the  charge  made,  though  physical  and  not  moral,  is  nevertheless 
a grave  and  wounding  imputation  that  the  respondent  is  lacking, 
at  least  quoad  hanc,  in  the  power  of  reproducing  his  species,  a 
power  which  is  commonly  and  rightly  considered  to  be  the  most 
characteristic  quality  of  manhood.” 

The  Lord  Chancellor  also  referred,  at  p.  403,  to  the  judgment 
of  Lord  Penzance  in  U.  {falsely  called  J.)  v.  J.  (1867),  L.R.  1 
P.  & D.  460,  and  said: 

“It  is  obvious  when  that  case  is  examined  that  the  Judge 
Ordinary  did  not  accept  the  petitioner’s  evidence,  and  that  if  he 
had  accepted  it  he  would  have  granted  relief.  He  said:  To 
pronounce  a marriage  invalid  on  the  unsupported  oath  of  the 
party  who  seeks  to  be  relieved  from  its  obligations  is  a serious 
matter,  ....  only  to  be  done  when  the  last  trace  of  reasonable 
doubt  as  to  the  truth  and  bona  fides  of  the  case  has  been  removed 
. . . .’  That  is  good  law  and  good  sense  . . . .” 

This  decision,  approved  by  the  Lord  Chancellor,  is  so  com- 
prehensive in  its  language  as  to  be  authority  for  a judgment  being 
pronounced,  founded  upon  the  evidence  of  the  plaintiff  alone,  if 
such  evidence  sets  out  the  essential  facts  and  is  believed  to  be 
given  hona  fide  and  to  be  true. 

In  the  present  case  there  is  no  reason  which  is  apparent  to 
doubt  the  hona  fides  of  the  appellant,  and  it  is  also  apparent  from 
the  reasons  for  judgment  of  the  learned  trial  judge  that  he  did 
not  doubt  the  truth  of  the  appellant’s  testimony,  but  that  he 
did  not  think,  as  he  says,  there  was  “that  quantity  of  evidence 
which  is  necessary”  to  warrant  a decree  of  nullity  of  the  mar- 
riage. In  so  far  as  the  weight  of  evidence  is  concerned,  the 
appellant’s  testimony  is  substantiated  in  a not  inconsiderable 
degree  by  the  testimony  of  her  father.  Furthermore,  there  is 
the  evidence  of  the  fact  that  the  respondent  refused  to  submit 
to  a medical  examination,  as  well  as  the  evidence  of  Dr.  Wesley 
that  the  marriage  had  never  been  consummated.  In  Ontario 
we  have  no  Rules  of  Court  or  other  procedure,  as  in  England, 
to  compel  the  medical  examination  of  the  parties  in  actions  for 
the  annulment  of  marriage.  The  English  Rule  24,  of  the 
Matrimonial  Causes  Rules,  1947,  deals  with  the  medical  inspec- 
tion of  the  parties  in  proceedings  for  nullity  on  the  ground  of 
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impotence  or  incapacity.  This  Rule  provides  for  an  application 
to  the  Court  for  the  appointment  by  the  Registrar  of  the  Court 
of  one  or  two  such  inspectors  to  conduct  an  examination,  and 
to  report  the  result  to  the  Court.  An  order  is  made  for  the 
attendance  of  the  parties  for  the  purposes  of  the  examination. 

The  trial  judge  apparently  took  the  view  that  the  respondent 
should  give  evidence  and  present  his  side  of  the  case.  With  the 
greatest  respect  for  the  opinion  of  the  learned  trial  judge,  I am 
not  aware  of  any  rule  or  practice  which  would  support  the  prop- 
osition that  a defendant,  especially  one  who  has  denied  the 
plaintiff’s  allegations  in  his  statement  of  defence,  should  be 
asked  by  the  plaintiff,  or  be  required,  to  give  evidence.  The 
view  I take,  based  upon  the  authorities  to  which  I have  referred, 
is  that  the  appellant  did  present  sufficient  evidence  to  satisfy 
the  Court  that  her  husband  was  incapable,  at  the  time  of  mar- 
riage and  thereafter,  of  consummating  the  marriage. 

The  appeal  should  be  allowed  and  judgment  should  be  granted 
declaring  the  marriage  null  and  void,  together  with  costs  of  the 
trial  and  of  the  appeal,  to  the  appellant. 

Appeal  allowed  with  costs. 

Solicitors  for  the  plaintiff , appellant:  Schatz  & Cunningham, 
Toronto. 

Solicitor  for  the  defendant,  respondent:  Harold  F.  Siegal, 
Toronto. 
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[COURT  OF  APPEAL.] 

Collins  V*  The  Hydro-Electric  Commission  of  Renfrew* 

Public  Utilities — Powers — Purchase  of  Land  and  Buildings — Necessity 
for  Approval  of  Provincial  Commission — Municipal  Commission  as 
Agent  of  Municipality— ^The  Power  Commission  Act,  R.S.O.  1937, 
c.  62,  s.  95a,  as  enacted  by  1946,  c.  73,  s.  14 — The  Public  Utilities  Act, 
R.S.O.  1937,  c.  286,  ss.  17,  36,  37,  62. 

The  provisions  of  s.  95a  of  The  Power  Commission  Act,  as  enacted  in 
1946,  are  imperative,  and  the  approval  of  the  Hydro-Electric  Power 
Commission  of  Ontario  is  accordingly  a condition  precedent  to  the  pur- 
chase of  land  or  buildings  by  a municipal  commission.  If  a contract  is 
entered  into  without  such  approval,  it  will  be  a nullity.  BlacUburn  v. 
Flavelle  (1881),  6 App.  Cas.  628;  Re  South  Oxford  Provincial  Election; 
Mayberry  v.  Sinclair  (1914),  32  O.L.R.  1,  applied. 

Per  Robertson  C.J.O.:  A municipal  hydro-electric  commission  is  a mere 
agent  of  the  municipal  corporation  by  which  it  is  established,  exer- 
cising whatever  powers  it  has  on  behalf  of  the  municipality.  Young 
V.  Town  of  Gravenhurst  (1911),  24  O.L.R.  467,  followed. 

An  APPEAL  by  the  plaintiff  from  the  judgment  of  Mackay  J., 

[1947]  O.R.  477,  dismissing  an  action  for  specific  performance 

of  an  agreement  for  the  sale  of  land  by  the  plaintiff  to  the 

defendant. 

15th  September  1947.  The  appeal  was  heard  by  Robertson 
C.J.O.  and  Fisher  and  Hogg  JJ.A. 

H.  J.  McNulty,  K.C.,  for  the  plaintiff,  appellant : A corporation 
created  by  statute  has  the  same  power  to  contract  as  one  created 
by  charter  in  view  of  s.  217(e)  of  The  Companies  Act,  R.S.O. 
1937,  c.  251.  The  contract  in  question  was  intra  vires  of  the 
defendant.  [Robertson  C.J.O. : You  have  a municipal  corpora- 
tion, exercising  its  powers  through  its  council;  then  The  Public 
Utilities  Act,  R.S.O.  1937,  c.  286,  provides  by  s.  36(1)  that  if  a 
municipal  power  commission  has  been  created  certain  powers 
shall  be  executed  by  the  commission  instead  of  the  council.  A 
town  is  a body  corporate  for  the  purposes  of  The  Municipal  Act, 
R.S.O.  1937,  c.  266,  by  s.  7.  How  can  you  apply  s.  217  of  The 
Companies  Act?  Surely  the  authority  vested  in  the  commission 
must  be  brought  under  s.  36(1)  of  The  Public  Utilities  Act?] 
The  defendant  had  power  to  enter  into  this  contract  under 
s.  95a  of  The  Power  Commission  Act,  R.S.O.  1937,  c.  62,  as 
enacted  by  1946,  c.  73,  s.  14,. subject  to  the  approval  of  the 
Ontario  Commission.  The  restrictive  provision  as  to  consent  is 
comparable  to  the  by-laws  of  an  ordinary  charter  company,  and 
the  plaintiff  is  in  the  same  position  as  an  innocent  third  person 
dealing  with  a company  whose  directors  have  acted  beyond  the 
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powers  given  to  them  by  the  by-laws.  [Robertson  C. J.O.  : Here 
restrictions?  It  is  not  the  responsibility  of  the  third  person, 
are  created.  Is  not  everyone  presumed  to  know  of  statutory 
restrictions?]  It  is  not  the  responsibility  of  the  third  person, 
an  outsider,  to  see  that  the  statutory  conditions  are  complied 
with.  The  plaintiff  is  entitled  to  assume,  unless  he  is  informed 
to  the  contrary,  that  the  defendant  did  what  it  should  have  done. 
The  approval  of  the  Ontario  Commission  is  a matter  of  internal 
management,  and  does  not  affect  the  plaintiff,  since  the  contract 
was  under  seal:  The  Royal  British  Bank  v.  Turquand  (1856),  6 
E.  & B.  327,  119  E.R.  886.  [Hogg  J.A.:  If  the  statute  had  been  in 
the  form  of  saying  that  a municipal  corporation  might  not  utilize 
funds  without  the  approval  of  the  Ontario  Commission,  would 
that  have  changed  the  position?]  If  it  was  the  intention  of  the 
Legislature  to  make  the  section  prohibitive,  clear  words  should 
have  been  used.  Moreover,  the  fact  that  penalties  are  provided 
for  in  the  Act  shows  that  contracts  m.ay  be  made,  and  money 
may  be  expended,  even  without  approval. 

As  for  its  funds,  the  defendant  had  sufficient  assets  to  com- 
plete the  contract  without  depending  on  the  municipality.  Certain 
funds  had  been  turned  over  to  the  municipal  corporation,  but  the 
defendant  was  entitled  to  demand  the  return  of  these  moneys 
if  necessary:  The  City  of  Belleville  v.  The  Public  Utilities  Com- 
mission  of  The  City  of  Belleville,  [1943]  O.R.  87,  [1943]  1 D.L.R. 
424.  These  funds  should  therefore  be  considered  as  assets 
subject  to  the  control  of  the  defendant.  The  municipality  is  not 
bound  by  the  contract,  but  the  defendant,  and  the  assets  of  the 
defendant,  are.  [Robertson  C.J.O.:  If  the  municipal  corporation 
repealed  the  by-law  creating  the  defendant,  it  would  take  over  its 
assets.]  Once  a municipal  commission  is  established,  the  powers 
assigned  by  the  statute  must  be  exercised  by  it : Re  City  of  Berlin 
and  Breithaupt  (1914),  6 O.W.N.  423  at  425.  The  commission 
is  not  a mere  agent  of  the  municipality. 

V.  S.  C.  McClenaghan,  K.C.,  for  the  plaintiff,  appellant:  If 
the  Legislature  had  intended  to  limit  the  powers  of  municipal 
commissions,  a clear  prohibition  could  easily  have  been  enacted. 
Instead  of  that,  they  were  given  considerable  power.  The  plaintiff 
was  entitled  to  assume  that  the  defendant  would  attend  to  pre- 
liminary matters  of  internal  management.  The  Act  provides 
for  suspension  in  case  of  failure  to  do  so,  and  for  nothing  more. 
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C.  L.  Yoerger  (S.  M.  Chown,  with  him),  for  the  defendant, 
respondent:  The  contract  in  itself  was  ultra  vires  of  the  defend- 
ant, since  it  went  beyond  the  objects  and  provisions  of  the 
statute  creating  the  Commission : Ashbury  Railway  Carriage  and 
Iron  Company  v.  Riche  (1875),  L.R.  7 H.L.  653;  The  Bonanza 
Creek  Gold  Mining  Company  v.  The  King  (1915),  50  S.C.R.  534, 
21  D.L.R.  123,  31  W.L.R.  43,  reversed  [1916]  1 A.C.  566,  26 
D.L.R.  273,  10  W.W.R.  391,  34  W.L.R.  177,  25  Que.  K.B.  170. 

Section  217  of  the  Ontario  Companies  Act  does  not  contem- 
plate a municipal  corporation,  and  the  latter  cannot  go  beyond 
the  powers  set  forth  in  The  Municipal  Act.  The  terms  of  The 
Public  Utilities  Act  are  expressly  made  subject  to  ss.  88  to  96 
of  The  Power  Commission  Act,  and  under  s.  95a  of  the  latter 
Act,  as  enacted  in  1946,  two  conditions  are  laid  down  for  the 
purchase  of  land  by  a municipal  commission:  (1)  the  approval 
of  the  Ontario  Commission,  and  (2)  the  existence  of  a surplus. 
A third  person,  assuming  to  contract  with  a municipal  commis- 
sion, must  satisfy  himself  that  these  conditions  have  been  com- 
plied with:  8 Halsbury,  2nd  ed.  1933,  p.  75,  para.  128;  Pacific 
Coast  Coal  Mines,  Limited  et  al.  v,  Arbuthnot  et  al.,  [1917]  A.C. 
607,  36  D.L.R.  564,  [1917]  3 W.W.R.  762.  [Hogg  J.A.:  Section 
95a  of  The  Power  Commission  Act  is  new  legislation;  perhaps 
it  is  not  covered  by  s.  62  of  The  Public  Utilities  Act.]  It  is  the 
same  as  s.  96  in  the  1937  statute. 

The  conditions  are  conditions  precedent  to  the  power  to  enter 
into  a contract.  The  rule  in  The  Royal  British  Bank  v.  Turquand, 
supra,  can  never  be  applied  where  the  third  person  is  put  upon 
inquiry,  as  he  is  here : Bank  of  Montreal  v.  Guarantee  Silk  Dyeing 
and  Finishing  Co,  Ltd,,  [1935]  O.R.  493  at  515,  [1935]  4 D.L.R. 
483,  16  C.B.R.  363;  B,  Liggett  {Liverpool) , Limited  v.  Barclays 
Bank,  Limited,  [1928]  1 K.B.  48.  This  corporation  is  clearly  not 
within  the  contemplation  of  s.  217  of  The  Companies  Act:  The 
Canadian  Bank  of  Commerce  v.  The  Cudworth  Rural  Telephone 
Company,  [1923]  S.C.R,  618  at  624,  [1923]  4 D.L.R.  16,  [1923]  3 
W.W.R.  458;  In  re  Northwestern  Trust  Company  and  The  Wind- 
ing-up Act;  Pure  Oil  Company’s  Claim,  35  Man.  R.  433,  [1926]  1 
W.W.R.  426,  [1926]  1 D.L.R.  689  at  693. 

Even  if  the  contract  was  intra  vires  in  its  inception,  it  is  still 
beyond  the  powers  of  the  defendant  to  perform  it,  and  specific 
performance  will  not  be  decreed  where  it  will  involve  the  doing  of 
something  which  is  ultra  vires : Sun  Permanent  Benefit  Building 
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Society  v.  Western  Suburban  and  Harrow  Road  Permanent  Build- 
ing Society,  [1921]  2 Ch.  438.  [Robertson  C.J.O.:  Suppose  the 
Commission  had  no  money  and  needed  a building.  How  could  it  or 
the  municipality  buy  one?]  They  would  have  no  power  to  do 
so.  [Robertson  C.J.O.:  Does  not  s.  36(4)  of  The  Public 
Utilities  Act  contemplate  that  a municipality  can  raise  money?] 
We  submit  that  a municipal  commission  has  no  power  to  raise 
money.  The  municipality  has  such  power,  but  it  is  not  a party 
either  to  the  contract  or  to  the  action.  The  consent  of  the  Ontario 
Commission  is  necessary  for  anything  a municipal  commission 
proposes  to  do.  The  plaintiff  must  show  that  we  have  power 
to  carry  out  the  contract,  and  funds  wherewith  to  do  so;  we 
have  no  power  either  to  raise  or  to  use  money  except  as  provided 
in  the  statute.  The  important  date  is  that  on  which  the  contract 
was  to  be  completed,  and  at  that  time  we  had  no  surplus  on 
hand  for  the  purpose,  after  paying  outstanding  liabilities.  We 
are  trustees  of  the  funds  in  our  hands  for  purposes  enumerated 
in  the  statute,  and  a decree  for  specific  performance  would  require 
us  to  commit  a breach  of  trust.  The  policy  of  the  Legislature 
clearly  is  to  leave  such  matters  as  this  to  the  Ontario  Commis- 
sion. 


H.  J.  McNulty,  K.C.,  in  reply:  It  is  clear  from  s.  36(1)  of  The 

Public  Utilities  Act  that  all  the  powers  conferred  by  that  Act 

shall  be  exercised  by  the  commission  if  there  is  a commission  in 

existence.  ^ 

Cur.  adv.  vult. 


18th  December  1947.  Robertson  C.J.O.:— I agree  with  the 
judgment  of  Mr.  Justice  Hogg  disposing  of  this  appeal.  In  my 
opinion  the  appellant  has  misconceived  the  relation  of  the 
respondent  to  the  municipal  corporation.  The  respondent  is  a 
mere  agent  of  the  municipal  corporation,  exercising  whatever 
powers  it  has  for  and  on  behalf  of  the  municipality.  I am  aware 
that  in  some  of  the  legislation  passed  in  recent  years  the  rela- 
tionship has  become  somewhat  confused,  and  it  seems  to  have 
been  considered  that  a hydro-electric  commission  established 
in  a municipality  had  some  independent  status  other  than  that 
of  the  agent  and  trustee  of  the  municipality.  In  my  opinion 
the  true  relationship  is  still  the  same  as  it  was  when  Young  v. 
Town  of  Gravenhurst  (1911),  24  O.L.R.  467,  was  decided. 

The  Hydro-Electric  Power  Commission  of  Ontario  has  always, 
since  the  initiation  of  that  project,  been  given  a large  measure 
of  control  of  the  revenues  derived  by  municipalities  having  con- 
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tracts  with  the  Power  Commission,  from  the  operation  of  the 
hydro-electric  system  within  the  municipality.  That  control  is 
granted  by  the  Legislature,  from  which  also  the  municipalities 
and  the  municipal  commissions  derive  their  powers.  I agree  with 
my  brother  Hogg  that  any  broad  general  power  of  the  municipal 
commission  in  respect  of  the  purchase  of  land  and  buildings  for 
its  purposes,  is  subject  to  the  restrictions  as  to  the  purposes  for 
which  moneys  in  its  hands  may  be  employed,  imposed  by  The 
Power  Commission  Act,  R.S.O.  1937,  c.  62. 

Fisher  J.A.  agrees  with  Hogg  J.A. 

Hogg  J.A.: — This  is  an  appeal  by  the  plaintiff  John  A.  Collins 
from  a judgment  of  Mackay  J.,  pronounced  on  the  6th  June  1947, 
by  which  the  claim  of  the  appellant  for  specific  performance  of 
an  agreement  dated  20th  August  1946,  made  between  the  appel- 
lant and  the  respondent  for  the  sale  of  certain  lands  in  the  town 
of  Renfrew  by  the  appellant  to  the  respondent,  was  dismissed. 

It  appears  from  the  evidence  that  the  respondent  Commission 
considered  that  it  was  necessary  for  the  proper  carrying  on  of 
its  business  to  obtain  a suitable  property  in  the  town  of  Renfrew, 
and  on  the  19th  August  1946  the  respondent  Commission,  at  a 
meeting  held  on  that  date,  authorized  the  purchase  of  the  prop- 
erty in  question.  The  agreement  which  is  the  subject  of  this 
appeal  was  then  entered  into  by  the  parties.  The  sum  of  $15,500 
constituted  the  purchase  price,  $100  to  be  paid  upon  the  execu- 
tion of  the  agreement  and  the  balance  in  full  on  the  closing  of 
the  transaction. 

On  the  17th  October  1944  the  Corporation  of  the  Town  of 
RSifrew  had  entered  into  an  agreement  with  the  Hydro-Electric 
Power  Commission  of  Ontario  for  the  supply  of  electrical  power 
to  the  town.  Subsequently,  on  the  14th  November  1944,  the 
Corporation  of  the  Town  of  Renfrew  passed  a by-law  under  the 
authority  of  The  Public  Utilities  Act,  R.S.O.  1937,  c.  286,  s.  35(3), 
by  which  the  respondent  Commission  was  established. 

By  the  terms  of  s.  17(1)  of  The  Public  Utilities  Act,  the 
municipal  corporation  of  any  municipality  is  authorized  to  engage 
in  the  business  of  producing  or  obtaining  and  supplying  electrical 
power.  By  s.  17(3)  the  corporation  may  purchase  or  rent  such 
land  and  buildings  as  may  be  deemed  necessary  for  the  purpose 
of  its  undertaking,  and  s.  18  gives  the  corporation  power  to 
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acquire  by  purchase,  lease  or  otherwise,  any  land  in  the  munici- 
pality which  may  be  required  for  its  works. 

Section  36(1)  of  the  aforementioned  statute  provides  that 
where  a commission  has  been  established  as  aforesaid  all  the 
powers,  rights,  authorities  and  privileges  conferred  on  the  cor- 
poration by  the  statute  shall  be  exercised  by  the  commission, 
and  by  s.  37(1)  a commission  so  established  shall  be  a body 
corporate. 

Section  62  of  The  Public  Utilities  Act  renders  it  necessary 
to  consider  certain  provisions  of  The  Power  Commission  Act, 
R.S.O.  1937,  c.  62,  as  amended  by  1946,  c.  73,  s.  14.  Section  62 
of  The  Public  Utilities  Act  reads  as  follows: 

“Nothing  in  this  Act  shall  affect  the  provisions  of  sections  88 
to  96  of  The  Power  Commission  Act,  and  they  shall  continue  to 
apply  to  the  cases  to  which  they  now  apply.” 

The  Power  Commission  Act  was  amended  in  1946  by  adding 
s.  95a^  which  reads  in  part: 

“A  municipal  corporation  or  municipal  commission  receiving 
electrical  power  or  energy  from  the  Commission  for  distribution 
may,  subject  to  the  approval  of  the  Commission,  utilize  funds  in 
its  hands  derived  from  or  pertaining  to  the  electric  utility  for 
which  such  power  or  energy  is  received  and  not  required  for 
current  operating  expenses  or  current  working  capital  thereof 
in  the  following  manner  and  not  otherwise, 

“(h)  in  purchasing  or  otherwise  acquiring  a site  and  erecting 
thereon  buildings  for  the  occupation  and  use  of  the  municipal 
commission  as  offices  and  for  other  business  purposes,  subject  to 
the  approval  by  the  Commission  of  the  site  and  cost  of  the  plans 
of  any  such  building,  and  subject  to  such  approval,  any  such 
office  building  may  be  larger  than  is  required  for  the  immediate 
use  of  the  municipal  commission,  and  any  part  of  such  building 
not  immediately  required  for  the  use  of  the  municipal  commis- 
sion may  be  leased  by  it  to  the  corporation  or  to  any  other 
municipal  commission  for  the  purpose  of  any  public  utility  in 
the  municipality”.. 

The  appellant  states  that  the  agreement  in  question  was 
entered  into  by  the  parties  in  good  faith  with  no  knowledge  of 
any  limitations  upon  their  capacity  to  contract. 

On  the  9th  September  1946  the  respondent  Commission 
received  a letter  from  the  Hydro-Electric  Power  Commission  of 
Ontario  pointing  out  that  the  consent  of  the  latter  Commission 
is  required  by  the  respondent  with  respect  to  the  purchase  of 
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the  property  in  question.  The  respondent  Commission  imme- 
diately requested  the  approval  of  the  Ontario  Commission  for  the 
purchase  of  the  property,  and  it  was  informed  on  the  27th 
September  that  the  requested  approval  could  not  be  granted. 
The  respondent  Commission  thereupon  purported,  by  resolution, 
to  rescind  the  agreement  for  sale  and  the  next  step  in  connection 
with  the  matter  was  the  institution  of  an  action  by  the  appellant. 

It  was  argued  by  counsel  for  the  appellant  that  the  provisions 
of  the  new  s.  95a  of  The  Power  Commission  Act  are  not  impera- 
tive but  are  merely  directory  and  do  not  contain  any  prohibition 
with  respect  to  acts  done  by  the  respondent  Commission. 

It  has  been  said  that  there  is  no  general  rule  as  to  when 
enabling  Acts  are  absolute  and  when  directory.  The  general 
rule  of  construction  of  a statute,  as  stated  in  the  maxim  expressio 
unius  est  exclusio  alterius,  would  seem  to  apply.  In  Blackburn 
V.  Flavelle  (1881),  6 App.  Cas.  628,  in  the  Judicial  Committee  of 
the  Privy  Council,  Sir  Barnes  Peacock,  who  delivered  the  judg- 
ment of  their  Lordships,  referred  to  the  judgment  of  Hargrave 
J.  in  Drinkwater  v.  Arthur  (1871),  10  N.S.W.  S.C.R.  193,  where 
it  was  said: 

“If  there  be  any  one  rule  of  law  clearer  than  another  as 
to  the  construction  of  all  statutes  and  all  written  instruments 
(as,  for  example,  sales  under  powers  in  deeds  and  wills)  it  is 
this:  that  where  the  Legislature  or  the  parties  to  any  instru- 
ment have  expressly  authorized  one  or  more  particular  modes 
of  sale  or  other  dealing  with  property,  such  expressions  always 
exclude  any  other  mode,  except  as  specifically  authorized.” 

Sir  Barnes  Peacock  then  said,  at  p.  634:  “That  appears  to 
their  Lordships  to  be  a correct  exposition  of  the  law,  and  it  is 
substantially  carrying  out  a principle  similar  to  that  expressed 
in  the  maxim  expressio  unius  est  exclusio  alterius.” 

This  judgment  of  the  Privy  Council,  and  others  on  the  same 
subject,  are  discussed  by  Clute  J.  in  Re  South  Oxford  Provincial 
Election;  Mayberry  v.  Sinclair  (1914),  32  O.L.R.  1,  20  D.L.R. 
752,  in  the  Appellate  Division. 

It  would  appear  to  me  that  if  the  condition  as  set  out  in  the 
section  now  under  consideration  is  not  a condition  precedent  and 
is  not  imperative,  it  would  be  futile  and  unnecessary. 

If  an  absolute  enactment  is  neglected  and  is  not  fulfilled  in 
the  manner  prescribed  by  the  statute,  the  thing  which  is  being 
done  is  to  be  treated  as  invalid  and  void:  Re  South  Oxford  Pro- 
vincial Election,  supra. 


3a— [1948]  O.R. 


36 


Ontario  Reports. 


[1948] 


The  case  of  Bowman  v.  Blyth  (1856),  7 E.  & B.  26,  119  E.R. 
1158,  illustrates  the  application  of  the  rule  with  respect  to  a 
situation  comparable,  at  least  to  some  degree,  to  the  present 
circumstances.  There,  the  justices  in  quarter  sessions  were  em- 
powered by  statute  to  alter  the  table  of  fees  then  in  use,  provided 
the  new  scale  of  fees  was  approved  by  the  justices  at  the  next 
succeeding  quarter  sessions.  A new  table  of  fees  was  not 
approved  in  the  manner  prescribed,  and  it  was  held  that  the 
table  of  fees  was  invalid. 

I have  reached  the  conclusion  that,  because  the  respondent 
Commission  did  not  obtain  the  approval  of  the  Hydro-Electric 
Power  Commission  of  Ontario  for  the  purchase  of  the  property  in 
question,  and  because  such  approval  was  a condition  precedent 
and  was  absolute,  the  agreement  entered  into  between  the 
appellant  and  the  respondent  Commission  must  be  held  to  be 
invalid.  Having  reached  this  conclusion,  it  is  not  necessary  to 
consider  the  question  as  to  whether  the  respondent  Commission 
had  in  hand  funds  of  sufficient  amount  to  cover  the  purchase 
price  ‘'not  required  for  current  operating  expenses  or  current 
working  capacity’’. 

At  the  conclusion  of  the  argument  on  the  hearing  of  the 
appeal,  counsel  for  the  appellants,  without  objection  on  the  part 
of  counsel  for  the  respondent,  requested  that  this  Court  delay 
pronouncement  of  its  judgment  in  order  to  give  the  parties  an 
opportunity  to  attempt  to  bring  the  matter  to  a satisfactory 
conclusion.  Affidavits  have  been  filed  on  behalf  of  both  parties 
to  the  effect  that  although  the  Hydro-Electric  Power  Commis- 
sion of  Ontario  will  reconsider  the  question  of  granting  the  neces- 
sary approval  if  new  factors  or  circumstances  are  placed  before 
it,  the  respondent  commission  does  not  consider  that  there 
has  been  any  change  and  thinks  that  nothing  would  be  gained  by 
now  requesting  a reconsideration. 

The  judgment  of  the  learned  trial  judge  should  be  affirmed, 
including  his  disposition  of  the  costs.  The  whole  circumstances 
in  connection  with  the  transaction  which  is  the  subject  of  this 
action  and  appeal  are  such  as  lead  me  to  the  belief  that  there 

should  be  no  order  for  costs.  , . . 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  appellant',  McNulty,  Charleson, 
McClenaghan  & Anglin,  Ottawa. 

Solicitors  for  the  defendant,  respondent:  Chown  & Chown, 
Renfrew. 
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[COURT  OF  APPEAL.] 

Otaco  Limited  v*  The  Town  of  Orillia. 

Taxation — Municipal  Real  Property  Assessment — Appeals  to  County 
Judge  and  Ontario  Municipal  Board — Appeal  hy  Municipality- 
Necessity  for  Service  of  Notice  of  Appeal — The  Assessment  Act, 
R.S.O.  1937,  c.  272,  s.  84;  ss.  76-83,  85,  86. 

Although  s.  84  of  The  Assessment  Act  does  not  expressly  provide  for 
service  of  a notice  of  appeal  where  a municipal  corporation  appeals 
from  the  decision  of  a County  Court  Judge  to  the  Ontario  Municipal 
Board,  ss.  76  to  83,  85  and  86,  which  are  expressly  made  applicable  by 
s.  84(4),  clearly  require  service  of  a notice  of  appeal,  and  a munici- 
pality must  be  held  to  be  in  the  same  position,  in  this  respect,  as  a 
person  assessed.  Further,  apart  from  the  statute,  a notice  of  appeal 
delivered  by  the  person  appealing  to  the  opposite  party,  or  person 
appealed  against,  has  been  held  to  be  an  essential  element  in  con- 
nection with  an  intended  appeal,  and  an  adversary  or  respondent  has 
a right  to  receive  such  notice.  Howard  et  al.  v.  Bodington  (1877), 
2 P.D.  203  at  211;  Ex  parte  Saffery;  In  re  Lambert  (1877),  5 Ch.  D.  365 
at  367;  O'Brien  et  al.  v.  Cogswell  (1889),  17  S.C.R.  420;  Reg.  v.  Mc- 
Cauley (1887),  12  P.R.  259  at  262;  Re  Sweetman  and  The  Township 
of  Gosfield  (1889),  13  P.R.  293  at  297,  applied. 

Barristers — Retainers  and  Authority — Counsel — Service  of  Notice  of 
Appeal. 

Service  of  a notice  of  appeal  upon  a barrister  who  acted  as  counsel 
for  the  client  in  the  proceedings  below,  but  is  not  the  client’s  solicitor, 
is  not  good  service  upon  the  client.  The  authority  of  counsel  at  a 
trial  or  other  proceeding  does  not  extend  to  matters  which  do 
not  arise  from,  and  properly  belong  to,  such  trial  or  other  proceeding. 
Swinfen  v.  Chelmsford  (I860),  5 H.  & N.  890;  Caswell  v.  Toronto  R.  W. 
Co.  (1911),  24  O.L.R.  339;  Ellender  v.  Wood  (1888),  4 T.L.R.  680;  Neale 
V.  Lennox,  [1902]  1 K.B.  838  at  843,  applied. 

An  APPEAL  from  a decision  of  the  Ontario  Municipal  Board, 
allowing  an  appeal  from  Robb  Co.  Ct.  J.,  who  reduced  an  assess- 
ment as  confirmed  by  a court  of  revision. 

7th  November  1947.  The  appeal  was  heard  by  Henderson, 
Roach  and  Hogg  JJ.A. 

H.  E.  Manning,  K.C.,  for  the  appellant:  The  sole  question  on 
this  appeal  is  whether  the  Ontario  Municipal  Board  had  juris- 
diction, and  the  answer  to  this  question  depends  upon  whether 
or  not  the  notice  of  appeal  was  served  in  time. 

Section  84  of  The  Assessment  Act,  R.S.O.  1937,  c.  272,  deals 
with  appeals,  and  at  the  date  of  these  proceedings  the  amend- 
ments made  to  subss.  1,  3 and  4 by  1946,  c.  3,  s.  21,  and  1947,  c. 
3,  s.  18,  had  not  come  into  force,  and  the  section  was  exactly 
as  it  stood  in  the  1937  revision.  The  difficulty  arises  by  reason 
of  the  fact  that  no  amendment  was  made  to  the  procedure  when 
the  municipality  was  first  given  a right  of  appeal  by  1935,  c. 
3,  s.  3. 
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When  s.  84(3)  refers  to  ‘‘notices  of  appeals”  it  must  mean 
notices  given  to  respondents  by  proposed  appellants.  The  respond- 
ent here  contends  that  the  time  did  not  begin  to  run  against 
it  until  2nd  March,  when  a copy  of  Judge  Robb’s  reasons  was 
sent  to  the  respondent’s  solicitor  by  registered  mail,  although 
he  had  seen  it  early  in  January  and  received  a copy  in  mid- 
February. 

Subs.  3 of  s.  84  is  permissive,  and  does  not  exhaust  the  persons 
on  whom  notice  of  appeal  must  be  served.  On  the  respondent’s 
construction  of  the  statute,  we  need  never  have  had  any  notice 
of  the  appeal  at  all,  even  after  a date  had  been  set  for  the 
hearing. 

To  “appeal”  means  to  serve  notice  of  appeal  on  the  opposite 
party:  Ex  parte  Saffery;  In  re  Lambert  (1877),  5 Ch.  D.  365; 
Beg.  V.  McGauley  (1887),  12  P.R.  259;  Re  Sweetman  and  The 
Township  of  Gos field  (1889),  13  P.R.  293;  Howard  et  al.  v.  Bod- 
ington  (1877),  2 P.D.  203. 

Service  on  me  was  not  service  on  the  present  appellant.  I 
had  acted  as  counsel  on  the  appeal  before  Judge  Robb,  but  was 
not  solicitor  for  the  company. 

Arthur  Kelly,  K.C.  (W.  L.  Moore,  with  him),  for  the  respond- 
ent. We  submit  that:  (1)  no  notice  of  appeal  need  be  served 
on  anybody  except  the  Town  Clerk;  (2)  if  service  was  required, 
the  service  on  Mr.  Manning  was  good  service;  and  (3)  if  that 
service  was  ineffective,  then  the  notice  served  on  6th  March 
falls  within  the  strict  words  of  the  statute. 

(1)  The  Assessment  Act  is  designed  to  set  up  a complete 
code  and  machinery,  which  does  not  contemplate  a court  as 
lawyers  understand  the  term.  The  Act  lays  down  its  own  pro- 
cedure, and  there  is  no  other:  Canadian  Land  and  Emigration 
Company  v.  The  Municipality  of  Dysart  et  al.  (1885),  12  O.A.R. 
80;  Aitchison  v.  Township  of  Elma  (1921),  19  O.W.N.  497  at 
498;  Assessment  Appeal  from  Court  of  Revision  (1870),  6 C.L.J. 
295.  Section  73,  dealing  with  appeals  to  the  court  of  revision, 
does  not  require  a notice  by  the  appellant  to  the  person  affected; 
see  also  s.  76. 

The  exact  wording  of  s.  84(4)  is  important — the  proviso 
merely  enlarges  the  requirements  of  ss.  76  to  83.  Notice  of  the 
decision  given  by  the  “clerk”  is  given  by  him,  not  qua  clerk  of 
the  municipality,  but  qua  clerk  of  the  County  Court  Judge’s 
Court,  which  he  is  under  s.  76(6). 
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Even  before  the  right  of  appeal  was  given  to  municipalities, 
any  ratepayer  was  entitled  to  appeal  against  the  assessment  of 
another  ratepayer,  so  there  could  be  cases  where  the  municipality 
was  neither  the  appellant  nor  the  respondent.  This  contention 
is  strengthened  by  ss.  84(7)  and  85(4).  The  Legislature  was 
there  drawing  a distinction  between  proceedings  in  the  Court  of 
Appeal,  where  the  ordinary  Rules  of  Court  apply,  and  those 
before  the  Municipal  Board,  where  the  Rules  would  not  apply. 

By  analogy,  I refer  to  appeals  to  the  Supreme  Court  of 
Canada,  where  there  is  no  such  thing  as  notice  of  appeal. 

2.  Mr.  Manning  had  appeared  before  the  County  Court 
Judge  and  had  represented  the  appellant  company  throughout. 
There  is  no  such  thing  as  a solicitor  of  record  in  these  proceed- 
ings. The  company’s  refusal  to  permit  an  inspection  of  its 
property  was  expressly  made  subject  to  consultation  with  Mr. 
Manning,  which  showed  that  he  was  still  advising  the  company 
in  the  matter.  The  service  on  him  was  therefore  good  service 
on  the  company. 

3.  The  clerk  did  not  perform  his  statutory  duty,  after 
receiving  the  County  Court  Judge’s  reasons  as  clerk  of  the 
Court,  until  he  sent  copies  by  registered  mail  to  all  parties 
affected.  It  was  not  a decision  until  that  was  done:  Re  Kemp 
and  City  of  Toronto  (1915),  8 O.W.N.  32  at  34,  referring  to 
Fawkes  et  ah  v.  Swayzie  (1899),  31  O.R.  256.  The  service  on 
6th  March  was  within  21  days  after  the  appellant  had  been 
notified  by  registered  post. 

Generally,  I refer  to  Rule  27  of  the  Ontario  Municipal  Board 
(78  Ont.  Gazette  896),  to  the  effect  that  defects  of  form  shall 
not  defeat  proceedings  before  the  Board. 

H.  E.  Manning,  K.C.,  in  reply:  The  reference  to  the  Rule  of 
the  Municipal  Board  is  inconsistent  with  the  contention  that  The 
Assessment  Act  provides  a complete  code.  The  cases  cited  by 
the  respondent  under  its  first  point  all  deal  with  attacks  on 
assessments  in  courts  which  were  not  assessment  courts,  and  are 
therefore  inapplicable  here. 

Cur.  adv.  vult. 

18th  December  1947.  Henderson  J.A.: — An  appeal  from  the 
order  of  the  Ontario  Municipal  Board  dated  the  17th  May  1947, 
allowing  an  appeal  from  the  decision  of  His  Honour  Judge  Robb, 
dated  the  2nd  January  1946,  which  allowed  an  appeal  by  the 
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appellant  herein  from  the  decision  of  the  court  of  revision  and 
fixed  an  assessment  on  the  buildings  in  question  at  $40,000. 
The  order  of  the  Ontario  Municipal  Board  fixed  the  assessment 
at  $95,910. 

The  only  question  argued  on  the  appeal  to  this  Court  is 
based  upon  the  contention  that  notice  of  appeal  was  not  given 
to  the  appellant  as  required  by  the  statute.  The  following  is 
given  as  a summary  of  the  relevant  dates: 

(1)  The  decision  of  His  Honour  Judge  Robb  was  delivered 
to  the  Municipal  Clerk  of  Orillia  on  the  3rd  January  1946. 

(2)  These  reasons  for  judgment  were  sent  by  Mr.  Moore, 
solicitor  for  the  Town  of  Orillia  on  the  4th  or  5th  of  January 
1946. 

(3)  A copy  of  the  reasons  of  the  learned  County  Judge 
was  sent  by  registered  post  to  Mr.  A.  M.  Forbes,  solicitor  for 
the  appellant  on  17th  January  1946. 

(4)  A copy  of  the  reasons  of  the  learned  County  Judge  was 
delivered  to  Mr.  Lyle  Moore,  solicitor  for  the  Town  of  Orillia, 
on  17th  January  1946. 

(5)  On  30th  January  1946  Mr.  Roland,  Assessment  Com- 
missioner for  Leaside,  accompanied  by  the  Assessor  for  Orillia, 
applied  at  the  premises  of  the  appellant  for  permission  to  inspect 
these  premises,  which  was  refused. 

(6)  The  first  notice  of  appeal  to  the  Ontario  Municipal 
Board,  dated  2nd  February  1946,  purported  to  be  served  on  the 
appellant  by  delivering  a copy  thereof  to  H.  E.  Manning,  K.C., 
who  had  acted  as  counsel  for  the  appellant  on  a hearing  before 
His  Honour  Judge  Robb,  but  who  was  not  solicitor  for  the 
appellant.  This  notice  of  appeal  was  also  served  on  the 
Municipal  Clerk  of  the  Town  of  Orillia  on  4th  February  1946. 

(7)  A further  copy  of  His  Honour  Judge  Robb's  reasons 
was  forwarded  by  registered  post  by  the  Clerk  of  the  Town  of 
Orillia  to  W.  L.  Moore,  solicitor  for  the  Town,  on  2nd  March 
1946. 

(8)  A notice  of  appeal  to  the  Municipal  Board  dated  6th 
March  1946,  was  served  on  the  president  of  the  appellant 
company  on  6th  March  1946. 

The  Assessment  Act,  R.S.O.  1937,  c.  272,  contains  the  fol-- 
lowing  provisions  which  are  material: 

Section  84(1),  which  provides  that  where  a person  is  assessed 
for  $40,000  or  upwards,  an  appeal  shall  lie  from  the  decision 


C.A.  Otaco  Limited  v*  Town  of  Orillia*  Henderson  J.A.  41 


of  the  judge  to  the  Ontario  Municipal  Board,  and  any  person 
who  had  appealed  or  was  entitled  to  appeal  from  the  court  of 
revision  to  the  judge,  or  the  municipal  corporation,  shall  be 
entitled  to  make  the  appeal  to  the  Board.  The  words  “or  the 
municipal  corporation”  were  inserted  by  1935,  c.  3,  s.  3 and  this 
is  the  first  provision  entitling  a municipal  corporation  to  appeal 
to  the  Board. 

By  s.  84(3),  the  clerk  of  the  municipality  is  required  to  notify 
the  secretary  of  the  Municipal  Board  forthwith  by  registered  post 
of  all  notices  of  appeals  coming  within  the  provisions  of  the  sec- 
tion which  are  from  time  to  time  served  upon  such  clerk.  The 
secretary  of  the  Board  shall  thereupon  arrange  a date  for  the 
hearing  of  such  appeals  and  shall  notify  the  clerk  thereof  and  the 
clerk  shall  immediately,  by  registered  post,  notify  the  persons 
appealing. " 

By  subs.  4 of  the  same  section,  ss.  76  to  83  and  ss.  85  and  86 
are  made  to  apply  to  all  appeals  taken  under  subs.  1 or  subs.  2, 
“provided  that  the  written  notice  of  the  intention  to  appeal  to 
the  Board  may  be  served  upon  the  clerk  of  the  municipality,  or 
upon  the  assessment  commissioner  if  there  is  one,  at  any  time 
within  twenty-one  days  after  the  delivery  by  the  county  judge 
of  his  decision  in  open  court  and,  where  judgment  has  been 
reserved  by  the  county  judge,  then  within  twenty-one  days  after 
the  clerk  shall  by  registered  post  have  notified  the  appellant  or 
his  agent  of  the  decision  of  the  county  judge,  and  such  Board 
shall  have  the  powers  and  duties  which  by  the  said  sections  are 
assigned  to  a judge  of  the  county  court.” 

By  subs.  6 of  the  said  s.  84  an  appeal  lies  from  the  decision 
of  the  Board  to  this  Court  “upon  all  questions  of  law  or  the 
construction  of  a statute,  a municipal  by-law,  any  agreement  in 
writing  to  which  the  municipality  concerned  is  a party,  or  any 
order  of  the  Board”. 

It  will  be  seen  that  when  the  amendment  of  1935  was  passed 
extending  the  right  of  appeal  to  a municipal  corporation,  no 
amendments  were  introduced  to  make  any  express  provision 
with  regard  to  the  notice  to  be  given  by  the  municipal  corpora- 
tion and  Mr.  Kelly  contended  that  no  service  on  the  appellant 
was  necessary,  and  if  notice  was  necessary,  that  the  service  on 
Mr.  Manning  was  good  service,  and,  failing  that,  then  that  the 
service  on  6th  March  was  in  time,  and  I note  that  the  service 
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on  6th  March  on  the  president  of  the  appellant  was  the  first 
and  only  notice  of  the  appeal  given  to  the  appellant. 

In  my  opinion,  the  service  on  Mr.  Manning  was  not  service 
on  the  appellant.  Mr.  Manning  referred  to  the  following  among 
other  authorities:  Howard  et  al.  v.  Bodington  (1877),  2 P.D.  203 
at  211;  the  Shorter  Oxford  Dictionary  under  the  verb  '‘appeal”; 
Ex  parte  Saffery;  In  re  Lambert  (1877),  5 Ch.  D.  365  at  367; 
Reg.  V.  McGauley  (1887),  12  P.R.  259  at  262;  Re  Sweetman  and 
The  Township  of  Gosfield  (1889),  13  P.R.  293  at  297. 

In  Ex  parte  Saffery;  In  re  Lambert,  supra,  Jessel  M.R.  is 
reported  to  have  said:  “The  time  for  appealing  is  twenty-one 
days.  The  meaning  of  appealing  is  giving  notice  to  your  adver- 
sary of  your  intention  to  appeal,  by  serving  upon  him  a notice 
of  appeal.  Unless  that  is  done  within  the  twenty-one  days  the 
appeal  is  too  late.” 

This  is  borne  out  by  the  other  authorities  referred  to. 

Section  84(4),  which  I have  referred  to,  makes  ss.  76  to  83 
and  ss.  85  and  86  applicable  to  all  appeals  taken  under  s.  84. 
It  is  quite  clear  from  ss.  76  to  83  that  “the  person  appealing” 
is  required  to  give  notice. 

No  notice  having  been  given  by  the  municipal  corporation 
within  the  time  limited,  in  my  opinion  the  Board  had  no  juris- 
diction to  hear  the  appeal,  which  should  therefore  be  allowed. 
The  order  of  the  Board  provides  that  the  appellant  (the  respond- 
ent there)  shall  pay  the  Board’s  fee  fixed  at  $150  and  that 
otherwise  there  will  be  no  costs.  Under  the  circumstances,  I 
think  our  order  should  provide  for  allowing  the  appeal  and 
restoring  the  judgment  of  His  Honour  Judge  Robb,  providing 
that  the  appellant  here  shall  not  be  required  to  pay  the  Board’s 
fee  and  giving  the  appellant  the  costs  of  this  appeal. 

Roach  J.A.  : — I have  had  the  benefit  of  reading  the  reasons 
for  judgment  of  my  brothers  Henderson  and  Hogg.  I agree 
with  the  conclusions  reached  by  them  for  the  reasons  stated 
by  them,  and  have  nothing  to  add. 

Hogg  J.A.: — I agree  with  the  judgment  of  my  brother 
Henderson  and  merely  wish  to  consider,  I trust  as  briefly  as 
possible,  the  two  main  aspects  of  the  appeal  presented  to  the 
Court  on  behalf  of  the  respondent  municipal  corporation. 

Mr.  Kelly,  for  the  respondent,  in  a very  clearly  expressed 
argument,  contended,  first,  that  the  provisions  of  The  Assessment 
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Act,  R.S.O.  1937,  c.  272,  respecting  assessment  appeals  to  the 
Ontario  Municipal  Board  do  not  contemplate  the  service  of  a 
notice  of  appeal  or  intention  to  appeal  upon  the  opposite  party 
when  the  party  appealing  to  the  Board  is  a municipal  corpora- 
tion; and,  second,  if  it  should  be  concluded  that  service  of  a 
notice  of  appeal  is  required,  the  fact  that  a notice  of  appeal  by 
the  respondent  to  the  Ontario  Municipal  Board  from  the  judgment 
of  His  Honour  Judge  Robb  was  left  on  the  2nd  February  1946 
with  Mr.  Manning,  who  was  counsel  for  the  appellant  company 
upon  the  hearing  of  its  appeal  by  the  learned  County  Court 
Judge  on  the  14th  December  1945,  was  a good  and  sufficient 
service  of  such  notice  upon  the  appellant  company. 

Dealing  with  the  first  contention,  it  is  true  that  s.  84  of  The 
Assessment  Act  does  not  provide  in  express  terms  for  a notice 
of  appeal  being  served  upon  the  opposite  party  in  the  event  of 
the  appeal  being  launched  by  a municipal  corporation.  The 
right  given  to  a municipal  corporation  to  appeal  to  the  Board 
is  first  found  in  The  Assessment  Amendment  Act,  1935,  c.  3,  s.  3, 
but  the  Legislature  did  not  further  amend  s.  84  (then  s.  83)  in 
express  terms  to  provide  for  the  service  of  a notice  of  appeal 
to  the  Board  upon  the  opposite  party  or  that  notice  be  given  to 
such  party  of  the  time  and  place  fixed  for  hearing  the  appeal, 
when  the  party  appealing  is  a municipal  corporation.  However, 
s.  84  is,  by  the  terms  of  that  section  itself,  made  subject  to  ss. 
76  to  83  and  ss.  85  and  86  of  the  Act,  and  these  sections  provide 
for  a notice  of  intention  to  appeal  and  for  a notice  being  served 
upon  all  persons  appealed  against,  as  provided  by  s.  73.  I think 
the  same  procedure  as  to  notice  of  appeal  and  notice  of  the 
hearing  of  such  appeal,  in  so  far  as  it  is  consistent  with  the 
municipality  being  the  appellant,  is  to  be  followed  by  a municipal 
corporation  when  it  is  the  appellant  as  is  provided  when  an  appeal 
is  taken  by  a person  who  has  been  assessed. 

Furthermore,  it  is  one  of  the  principal  rules  of  construction 
of  a statute  that  it  is  not  to  be  held  to  affect  common  law  rights 
and  to  take  such  rights  away,  unless  it  is  so  expressed  in  clear 
language  or  must  follow  by  necessary  implication  and  in  such 
case  only  to  such  an  extent  as  may  be  necessary  to  give  effect 
to  the  intention  of  the  legislature  thus  clearly  manifested. 

A notice  of  appeal  delivered  by  the  person  who  is  appealing 
to  the  opposite  party  or  person  appealed  against  has  been  held 
to  be  an  essential  element  in  connection  with  an  intended  appeal. 
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and  an  adversary  or  respondent  has  a right  to  receive  such 
notice. 

In  O’Brien  et  al.  v.  Cogswell  (1889),  17  S.C.R.  420,  Strong  J., 
referring  to  the  construction  of  statutes  imposing  and  regulating 
the  enforcement  of  taxes  for  general  municipal  purposes,  said, 
at  p.  425:  “the  provisions  requiring  notices  to  be  given  and  other 
formalities  to  be  observed  are  to  be  construed  as  imperative, 
and  not  as  merely  directory,  unless  the  contrary  is  explicitly 
declared.” 

In  Ex  parte  Saffery;  In  re  Lambert  (1877),  5 Ch.  D.  365, 
Jessel  M.R.  said,  at  p.  367 : “The  meaning  of  appealing  is  giving 
notice  to  your  adversary  of  your  intention  to  appeal  by  serving 
upon  him  a notice  of  appeal.” 

Armour  J.  in  Reg.  v.  McCauley  (1887),  12  P.R.  259,  approved 
of  and  quoted  the  language  above  set  out  of  Jessel  M.R.  in  Ex 
parte  Saffery,  supra. 

Section  84  of  The  Assessment  Act  does  not  by  express  lan- 
guage abrogate  the  right  of  an  opposite  party  to  notice  of  an 
appeal,  nor  can  such  intention  be  gathered  from  the  language 
of  the  section  or  follow  by  necessary  implication. 

For  the  above-mentioned  reasons,  I have  concluded  that 
service  of  a notice  of  appeal  or  intention  to  appeal  to  the  Board, 
upon  the  opposite  party,  is  necessary  whether  the  appellant  is 
the  party  assessed  or  the  municipality  endeavouring  to  impose 
the  assessment. 

Turning  now  to  the  contention  that,  if  it  should  be  held  that 
service  of  the  notice  of  appeal  to  the  Board  upon  the  appellant 
company  was  necessary,  then  such  service  was  properly  and 
effectually  made  by  the  respondent  by  service  upon  Mr.  Man-  : 

ning,  I consider  that  Mr.  Manning  had  no  authority  to  accept  ! 

service  of  the  notice  of  appeal,  that  he  did  not  represent  the 
appellant  company  at  the  time,  that  he  properly  refused  to  ' 
accept  such  service,  and  that  the  purported  service  by  leaving 
a copy  of  the  said  notice  with  him  was  not  service  upon,  and 
did  not  constitute  service  upon,  the  appellant  company.  If  it 
be  assumed  that  service  upon  one  who  acts  only  as  counsel  with  J 
respect  to  an  intended  appeal,  and  represents  a litigant  in  no  I 
other  capacity,  would  be  good  and  sufficient  service  of  notice  of  | 
appeal  upon  such  party  to  the  appeal,  I do  not  think  there  is 
anything  before  the  Court  to  support  the  contention  that,  at 
^^^he  time  the  notice  of  appeal  was  left  with  him,  Mr.  Manning 
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was  authorized  by  the  appellant  company  to  act  as  its  counsel 
upon  such  intended  appeal  to  the  Board,  other  than  the  fact  that 
he  had  been  counsel  for  the  appellant  company  on  the  hearing 
of  the  appeal  to  the  County  Court  Judge. 

In  Swinfen  v.  Chelmsford  (1860),  5 H.  & N.  890,  157  E.R. 
1436,  Pollock  C.B.  said,  at  p.  922:  “ . . . that  although  a counsel 
has  complete  authority  over  the  suit,  the  mode  of  conducting 
it,  and  all  that  is  incident  to  it — such  as  withdrawing  the  record, 
withdrawing  a juror,  calling  no  witnesses,  or  selecting  such  as, 
in  his  discretion,  he  thinks  ought  to  be  called,  and  other  matters 
which  properly  belong  to  the  suit  and  the  management  and 
conduct  of  the  trial — we  think  he  has  not,  by  virtue  of  his 
retainer  in  the  suit,  any  power  over  matters  that  are  collateral 
to  it.’’ 

It  was  said  by  Clute  J.  in  Caswell  v.  Toronto  R.  W.  Co,  (1911) , 
24  O.L.R.  339,  referring  to  this  quotation  from  the  Swinfen  case : 
“This  language  is  approved  in  Matthews  v.  Munster  (1887),  20 
Q.B.D.  141,  by  Lord  Esher,  M.R.” 

In  EUender  v.  Wood  (1888),  4 T.L.R.  680,  Lopes  L.J.  said 
the  authority  of  counsel  was  confined  to  matters  which  were 
raised  in  the  action  and  in  Neale  v.  Lennox,  [1902]  1 K.B.  838, 
Lord  Alverstone  C.J.,  at  p.  843,  expressed  the  following  opinion: 

“I  think  it  is  now  clearly  established  that  counsel  appearing 
for  a party  in  an  action  is  held  out  as  having  authority,  and  has 
full  authority,  as  to  all  matters  which  relate  to  the  conduct  of 
the  action  and  its  settlement ...  It  is  equally  well  established  that 
the  authority  of  counsel  does  not  extend  to  matters  collateral 
to  the  action.” 

It  is  to  be  gathered  from  the  foregoing  statements  of  the  law 
that  the  authority  of  counsel  at  the  trial  of  an  action,  or  upon 
appearing  at  a proceeding  such  as  an  appeal,  does  not  extend  to 
matters  which  do  not  arise  directly  from,  and  properly  belong  to, 
such  trial  or  such  other  proceeding.  The  appeal  to  the  Ontario 
Municipal  Board  would  not  be  a matter  which  related  to  the 
conduct  of  the  hearing  of  the  appeal  by  His  Honour  Judge 
Robb. 

Appeal  allowed  with  costs. 

Solicitor  for  the  appellant:  A.  M.  Forhes,  Orillia. 

Solicitor  for  the  respondent : W.  L.  Moore,  Orillia. 
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[McRUER  C.J.H.C.] 

Rex  ex  reL  Haines  v.  Hanniwell» 

Quo  warranto  — To  What  Offices  Remedy  Applicable  — Member  of 

Niagara  Falls  Bridge  Commission. 

A member  of  the  Niagara  Falls  Bridge  Commission  does  not  hold  an 
office  to  which  quo  warranto  proceedings  apply.  For  the  remedy  of 
quo  warranto  to  be  applicable,  the  office  in  question  must  be  one 
of  a public  nature,  emanating  directly  or  indirectly  from  the  Crown, 
and  the  Commission  is  a corporation  created  by  legislative  action 
of  the  Congress  of  the  United  States  of  America,  as  to  which  there 
is  no  Canadian  legislation.  Barley  v.  The  Queen  ex  rel.  Kinahan 
(1846),  12  Cl.  & F.  520;  Reg.  v.  The  Guardians  of  St.  Martin's  in  the 
Fields  (1851),  17  Q.B.  149,  applied. 

A MOTION  for  leave  to  serve  a notice  of  motion  in  the  nature 
of  quo  warranto. 

15th  December  1948.  The  motion  was  heard  by  McRuer 
C.J.H.C.  in  Weekly  Court  at  Toronto. 

J.  L.  G.  Keogh,  K.C.,  for  the  applicant. 

G.  R.  Magone,  K.C.,  for  the  respondent,  contra. 

8th  January  1948.  McRuer  C.J.H.C.: — This  is  a motion 
made  on  behalf  of  the  applicant  for  leave  to  file  and  serve  upon 
the  respondent  a notice  of  motion,  in  the  nature  of  quo  warranto, 
for  an  order  that  the  respondent,  Carl  D.  Hanniwell,  do  show 
cause  why  he  unlawfully  exercises  or  usurps  the  office,  functions, 
franchise  and  liberties  of  a member  of  the  Niagara  Falls  Bridge 
Commission,  a body  constituted  by  the  Congress  of  the  United 
States  of  America,  during  and  since  the  month  of  July  1947, 
contrary  to  the  provisions  of  the  joint  resolution  of  such  Con- 
gress creating  the  said  Commission,  and  for  an  order  of  ouster 
against  Carl  D.  Hanniwell  and  for  a declaration  that  the  orders- 
in-council  approved  by  the  Honourable  the  Lieutenant-Governor 
of  Ontario  on  the  17th  days  of  June  and  July  1947,  purporting 
to  revoke  the  appointment  of  the  relator  as  a member  of  the  said 
Commission  and  purporting  to  appoint  Carl  D.  Hanniwell  as  a 
member  of  the  said  Commission,  are  unauthorized  by,  null  and 
void  and  of  no  effect  under  the  said  joint  resolution  and  are 
ultra  vires  of  the  Honourable  the  Lieutenant-Governor  of 
Ontario. 

It  is  not  necessary  for  the  purposes  of  this  application  to 
deal  exhaustively  with  the  procedure  by  way  of  quo  warranto 
or  to  review  again  in  detail  the  many  cases  that  have  been  so 
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often  discussed  in  our  jurisprudence.  It  is  sufficient  to  make 
reference  to  those  authorities  that  lay  down  the  fundamental 
principles  underlying  qiio  warranto  proceedings  and  to  indicate 
the  reasons  for  my  conclusion  that  on  the  facts  of  the  case  before 
me  proceedings  by  way  of  quo  warranto  will  not  lie,  and  that 
relief  ought  not  to  be  granted. 

The  provisions  of  The  Judicature  Act,  R.S.O.  1937,  c.  100, 
s.  141,  are  procedural  only,  and  the  right  to  the  remedy  is 
governed  by  law  independently  of  this  section:  Rex  ex  rel. 

Tolfree  v,  Clark  et  aZ.,  [1943]  O.R.  501,  [1943]  3 D.L.R.  684. 

“A  writ  of  quo  warranto  is  in  the  nature  of  a writ  of  right 
for  the  King,  against  him  who  claims  or  usurps  any  office,  fran- 
chise or  liberty,  to  inquire  by  what  authority  he  supports  his 
claim,  in  order  to  determine  the  right.”  Blackstone’s  Com- 
mentaries, Book  3,  c.  17,  s.  5. 

In  Reg.  v.  The  Guardians  of  St.  Martin’s  in  the  Fields  (1851), 
17  Q.B.  149  at  163, 117  E.R.  1238,  Erie  J.  deduces  from  Barley  v. 
The  Queen  ex  rel.  Kinahan  (1846),  12  Cl.  & F.  520,  8 E.R.  1513, 
three  tests  of  the  applicability  of  quo  warranto:  “the  source  of 

the  office,  the  tenure,  and  the  duties.” 

The  history  of  the  procedure  shows  that  the  writ  was  brought 
for  property  of  or  a franchise  derived  from  the  Crown.  The 
procedure  has  had  an  historical  development  to  include  in  its 
application  offices  held  under  charter  and  offices  created  by  Act 
of  Parliament:  Barley  v.  The  Queen  ex  rel.  Kinahan,  supra. 

It  is  to  be  noted  further  that  the  office  in  its  source  should  in 
some  measure  emanate  from  the  sovereign.  In  Barley  v.  The 
Queen  ex  rel.  Kinahan  the  Lord  Chancellor,  at  p.  543,  states: 
“For  my  own  part,  I have  long  since  come  to  the  conclusion 
that,  in  this  respect,  there  is  no  difference  between  the  circum- 
stance of  an  office  being  created  by  charter  and  being  created  by 
act  of  Parliament.  In  both  cases  the  assent  of  the  Sovereign 
is  necessary.  Whether  this  is  given  by  charter,  or  whether  it  is 
given  by  assent  to  an  act  of  Parliament  passed  by  both  branches 
of  the  Legislature,  I think  is  altogether  immaterial.” 

The  tenure  of  the  office  must  be  more  than  that  of  a servant 
who  may  be  dismissed  at  the  will  of  others.  The  duties  of  the 
office  must  be  duties  and  functions  of  a public  nature,  that  is, 
duties  and  functions  that  refer  to  the  public  over  which  the 
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King’s  Courts  have  jurisdiction  and  whose  interests  the  pro- 
cedure provided  by  quo  'warranto  is  designed  to  protect. 

Having  in  mind  these  principles,  the  office  here  said  to  be 
usurped  by  the  respondent  may  be  examined. 

By  a joint  resolution  of  the  Senate  and  House  of  Representa- 
tives assembled  in  the  75th  Congress  of  the  United  States  of 
America  it  is  provided  that  in  order  to  facilitate  international 
commerce,  the  Niagara  Falls  Bridge  Commission,  thereinafter 
created,  and  referred  to  as  the  Commission,  is  authorized  to 
construct,  maintain,  and  operate  a bridge  and  approaches  thereto 
across  the  Niagara  River,  at  or  near  the  city  of  Niagara  Falls, 
New  York,  and  the  city  of  Niagara  Falls,  Canada,  in  accordance 
with  an  Act  to  regulate  the  construction  of  bridges  over  navi- 
gable waters,  approved  23rd  March  1906,  subject  to  the  conditions 
and  limitations  contained  in  the  joint  resolution  and  subject  to 
the  approval  of  “the  proper  authorities  in  the  Dominion  of 
Canada”.  The  Commission  is  given  power  to  exercise  in  the 
Dominion  of  Canada  all  rights,  powers  and  authority  which  shall 
be  granted  or  permitted  to  the  Commission  by  the  proper  au- 
thorities of  the  Dominion  of  Canada  or  of  the  Province  of 
Ontario,  including  the  entering  upon  lands  and  acquiring  land, 
etc.,  in  the  Dominion  of  Canada  as  may  be  needed  for  the  pur- 
poses of  the  bridge.  The  Commission  is  given  power  to  collect 
tolls  and  to  provide  for  the  cost  of  maintenance  of  the  bridge 
and  to  borrow  money.  After  payment  of  the  bonds  and  interest, 
or  after  a sinking  fund  sufficient  for  such  payment  shall  have 
been  provided,  the  Commission  must  deliver  deeds  and  other 
suitable  instruments  of  conveyance  of  the  interest  of  the  Com- 
mission in  and  to  the  bridge,  as  to  that  part  within  the  United 
States  of  America  to  the  State  of  New  York  or  any  municipality 
or  agency  thereof  as  may  be  authorized  by  or  pursuant  to  law  to 
accept  the  same,  and  as  to  that  part  within  Canada  to  the 
Dominion  of  Canada  or  to  such  Province,  municipality,  or  agency 
thereof  as  may  be  authorized  by  or  pursuant  to  law  to  accept 
the  same.  It  is  unnecessary  to  deal  with  the  further  provisions 
of  the  resolution  in  regard  to  the  manner  in  which  the  Com- 
mission is  to  carry  on  its  affairs. 

Section  7 of  the  joint  resolution  provides  that:  “For  the 

purpose  of  carrying  into  effect  the  objects  stated  in  this  joint 
resolution,  there  is  hereby  created  the  Niagara  Falls  Bridge 
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Commission,  and  by  that  name,  style,  and  title  the  said  body 
shall  have  perpetual  succession;  may  contract  and  be  contracted 
with;  sue  and  be  sued,  implead  and  be  impleaded,  complain  eind 
defend  in  all  courts  of  law  and  equity;  may  make  and  have  a 
common  seal,  may  purchase  or  otherwise  acquire  and  hold  or 
dispose  of  real  estate  and  other  property;  may  accept  and 
receive  donations  or  gifts  of  money  or  other  property  and  apply 
same  to  the  purposes  of  this  joint  resolution;  and  shall  have  and 
possess  all  powers  necessary,  convenient  or  proper  for  carrying 
into  effect  the  objects  stated  in  this  joint  resolution.”  It  is 
provided  further  that  the  Commission  shall  consist  of  four 
members  to  be  appointed  by  the  Governor  of  the  State  of  New 
York  and  “four  members  to  be  appointed  by  the  proper  au- 
thorities of  the  Dominion  of  Canada  or  of  the  Province  of 
Ontario”.  It  is  also  provided  that:  “Any  vacancy  occurring  in 

said  Commission  shall  be  filled  by  appointment  by  the  Governor 
of  the  State  of  New  York  or  by  the  proper  authorities  of  the 
Dominion  of  Canada  or  of  the  Province  of  Ontario.” 

Section  10  provides:  ‘All  provisions  of  this  joint  resolution 

may  be  enforced,  or  the  violation  thereof  prevented  by  manda- 
mus, injunction,  or  other  appropriate  remedy  brought  by  the 
attorney  general  for  the  State  of  New  York,  the  United  States 
district  attorney  for  the  district  in  which  the  bridge  may  be 
located  in  part,  or  by  the  solicitor  general  of  the  Dominion  of 
Canada  in  any  court  having  competent  jurisdiction  of  the  sub- 
ject matter  and  of  the  parties.” 

By  order-in-council  of  the  Lieutenant-Governor  of  the  Pro- 
vince of  Ontario  dated  the  8th  July  1938  the  applicant  was 
appointed  to  be  a member  of  the  Commission.  By  order-in- 
council approved  by  the  Lieutenant-Governor  on  the  17th  June 
1947  the  order-in-council  of  the  8th  July  1938  was  revoked.  By 
order-in-council  approved  on  the  17th  July  1947  the  respondent, 
together  with  two  others,  was  appointed  a member  of  the 
Commission. 

The  applicant  founds  his  application  on  several  grounds,  the 
principal  of  which  are:  (1)  if  the  Lieutenant-Governor  in 

Council  of  the  Province  of  Ontario  had  power  to  appoint  to  the 
Commission  that  did  not  imply  power  to  revoke  the  appoint- 
ment; (2)  the  proper  authority  in  Canada  to  appoint  a member 
of  the  Commission  is  the  Government  of  Canada  and  not  the 
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Government  of  the  Province  of  Ontario;  (3)  there  is  no  statu- 
tory authority  for  the  order-in-council  appointing  the  members 
of  the  Commission. 

In  the  view  I take  of  the  matter,  it  is  not  necessary  to  con- 
sider the  merits  of  the  argument  presented  in  support  of  these 
contentions.  The  office  here  in  question  is  an  office  created  by 
legislative  action  of  the  Congress  of  the  United  States  of 
America.  Subject  to  matters  involving  questions  of  inter- 
national law  and  international  good  faith,  the  power  to  destroy  the 
office  and  to  regulate  the  office  is  in  the  body  creating  the  office. 
What  has  been  done  is  nothing  more  than  to  create  a corpora- 
tion with  power  to  erect  and  operate  a bridge,  provided  certain 
rights  are  acquired  in  Canada.  There  is  no  Canadian  legislation 
conferring  any  authority  on  the  Commission  in  the  sense  that  it 
would  create  members  of  the  Commission  holders  of  a public 
office  within  the  scope  of  the  cases  I have  already  discussed. 
The  only  action  taken  by  any  public  body  in  Canada  has  been 
the  grant  of  an  approval  of  the  plans  of  the  bridge,  in  so  far  as 
they  may  affect  navigation,  by  the  Lieutenant-Governor  in 
Council  under  the  provisions  of  The  Navigable  Waters’  Protec- 
tion Act,  R.S.C.  1927,  c.  140,  and  the  grant  of  an  easement  by  the 
Ontario  Government  over  the  bed  of  the  river  over  which  the 
bridge  passes.  The  approaches  to  the  bridge  were  leased  to  the 
Bridge  Commission  by  the  Department  of  Highways.  In  no 
sense  can  it  be  said  that  any  authority  conferred  on  the  commis- 
sioners emanates,  either  directly  or  indirectly,  from  the  Crown 
in  the  right  of  the  Dominion  of  Canada  or  of  the  Province  of 
Ontario.  Even  if  the  Lieutenant-Governor  in  Council  has  acted 
without  any  statutory  authority  in  making  or  revoking  the 
appointment  of  the  commissioners,  it  is  no  part  of  the  duty  of 
this  Court  to  determine  whether  those  who  perform  the  func- 
tions of  commissioners  of  a foreign  corporation  are  rightly 
appointed. 

It  may  be  observed,  however,  with  respect  to  the  second  and  ; 
third  grounds  of  attack,  that  in  considering  whether  the  Court 
should  exercise  its  discretion  to  grant  leave  in  a matter  of  this  i 

sort  it  is  relevant  to  note  that  the  applicant  undertook  to  per-  ! 

form,  and  exercised,  the  function  of  a commissioner  for  approxi- 
mately  nine  years  under  the  same  authority  as  he  now  chal-  i 
lenges. 
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On  all  the  material  before  me  I think  it  is  clear  that  a Com- 
missioner of  the  Niagara  Falls  Bridge  Commission  does  not  hold 
an  office  to  which  quo  warranto  proceedings  apply  and  for  that 
reason  alone  the  leave  asked  for  should  be  refused,  with  costs. 

Motion  dismissed  with  costs. 

Solicitors  for  the  relator,  applicant:  Bench,  Keogh,  Rogers 

& Grass,  St,  Catharines, 
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[McRUER  C.J.H.C.] 

Derro  v«  Dube  and  Boulet* 

Real  Property — Crown  Grant  of  Land  Bounded  by  Stream — Effect  as 
Including  Bed  of  Stream  to  Centre — Absence  of  Evidence  of  Con- 
trary Intention. 

Waters  and  Watercourses — Crown  Grant  of  Land  Described  as  Bounded 
by  Non-navigable  Stream — Effect  as  Including  Bed  of  Stream  to 
Centre — Absence  of  Evidence  of  Contrary  Intention. 

Where  a Crown  grant  describes  the  lands  conveyed  as  bounded  on  one 
side  by  a non-navigable  stream,  there  is  a presumption  that  the 
grant  carries  with  it  the  title  to  the  bed  of  the  stream  ad  medium 
filum  aquae.  This  presumption  can  be  rebutted  if  a contrary  inten- 
tion is  shown  either  by  express  words  in  the  grant  itself  or  by  the 
circumstances  in  which  it  was  executed,  but  the  presumption  is  not 
easily  overcome.  Micklethwait  v.  Newlay  Bridge  Company  (1886), 
33  Ch.  D.  133;  Duke  of  Devonshire  et  al.  v.  Pattinson  et  al.  (1887), 
20  Q.B.D.  263,  applied;  The  Keewatin  Power  Company  v.  The  Town 
of  Kenora  (1908),  16  O.L.R.  184;  Williams  v.  Pickard  (1908),  17 
O.L.R.  547;  The  Massawippi  Valley  Railway  Company  v.  Reed  (1903), 
33  S.C.R.  457,  referred  to. 

An  action  for  a declaration  and  other  relief. 

1st  and  2nd  December  1947.  The  action  was  tried  by 
McRuer  C.J.H.C.  without  a jury  at  Sudbury. 

14th  January  1947.  McRuer  C.J.H.C.: — This  action  is 
brought  for  a declaration  that  the  plaintiff  is  the  owner  of  a 
parcel  of  land  lying  between  the  centre  line  of  Nolin’s  Creek  and 
the  lands  owned  by  the  plaintiff  to  the  north  and  east  bounded 
by  Durham  and  Beech  Streets  in  the  city  of  Sudbury,  judgment 
for  possession  and  an  injunction  or  mandatory  order  restraining 
the  defendants  from  trespassing  upon  the  lands  in  question  and 
continuing  any  building  operations  thereon.  The  plaintiff  asserts 
that  by  reason  of  the  ownership  of  certain  lands  bounded  on  the 
south  and  southwest  by  Nolin’s  Creek  in  the  city  of  Sudbury, 
the  ownership  of  the  soil  to  the  centre  of  the  creek  bed  is  vested 
in  her. 

The  land  in  question  is  part  of  Lot  5 in  the  fourth  concession 
of  the  township  of  McKim  in  the  district  of  Sudbury. 

By  grant  dated  the  2nd  day  of  January  1886,  the  Crown  in 
the  right  of  the  Province  of  Ontario  conveyed  a portion  of  Lot 
No.  5 as  “Mining  Lands”  under  The  General  Mining  Act  of 
1869  to  the  Canadian  Pacific  Railway  Company,  described  as 
follows : 

“ . . . commencing  at  the  South  West  angle  of  said  lot 
Thence  Northerly  along  the  Western  Boundary  of  said  lot 
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Eight  chains  more  or  less  to  the  centre  of  a small  Creek  (named 
Nolins  Creek)  thence  Easterly  with  the  Stream  following  the 
Centre  of  the  said  Creek  to  the  centre  of  Junction  Creek  thence 
Southerly  with  the  stream  following  the  Centre  of  the  said 
Creek  to  the  Southern  Boundary  of  said  lot  thence  Westerly 
along  said  Southern  Boundary  twenty-three  chains  more  or 
less  to  the  place  of  beginning.” 

The  original  root  of  title  of  the  plaintiff’s  land  is  a grant, 
dated  the  27th  April  1886,  from  the  Crown  to  The  Roman  Catho- 
lic Episcopal  Corporation  for  the  Diocese  of  Peterborough  of 
certain  lands  said  to  contain  by  admeasurement  ten  acres,  being 
composed  of  part  of  Lot  5 in  the  fourth  concession  of  the 
township  of  McKim,  more  particularly  described  as  follows: 

“ . . . commencing  where  the  West  limit  of  lot  number  Five 
in  the  fourth  concession  intersects  the  North  bank  of  Nolans 
Creek  thence  due  North  along  said  West  limit  thirteen  chains 
and  thirty  three  links  thence  due  East  seven  chains  and  fifty 
links  parallel  to  the  South  limit  of  said  lot  thence  due  south 
parallel  to  the  west  limit  of  the  said  lot  to  Nolans  Creek  thence 
Westerly  Northerly  and  Westerly  along  the  waters  Edge  of 
Nolans  Creek  to  the  point  of  commencement.” 

By  grant  dated  6th  September  1907,  the  Roman  Catholic 
Episcopal  Corporation  for  the  Diocese  of  Sault  Ste.  Marie 
(successors  in  title  by  statute  to  the  Roman  Catholic  Episcopal 
Corporation  for  the  Diocese  of  Peterborough)  conveyed  a por- 
tion of  the  aforementioned  land  to  one  Joseph  Henry  Morin. 
The  lands  conveyed  to  Morin  were  described  as  follows : 

“ . . . commencing  at  the  intersection  of  the  northerly  pro- 
duction of  the  westerly  limit  of  Durham  Street  with  the  easterly 
production  of  the  southerly  limit  of  Beech  Street  as  laid  down 
on  a plan  of  part  of  the  Town  of  Sudbury  made  for  the  Canadian 
Pacific  Railway  Company.  . . . Thence  due  south  along  the 
northerly  production  of  Durham  Street  forty  five  feet  more  or 
less  to  the  northerly  shore  of  Nolins  Creek;  Thence  westerly 
and  northerly  following  the  several  courses  and  windings  of 
said  northerly  shore  of  Nolins  Creek  to  the  easterly  production 
of  the  southerly  limit  of  Beech  Street;  thence  due  east  along  the 
said  easterly  production  of  Beech  Street,  one  hundred  and  two 
feet  more  or  less  to  the  place  of  beginning.” 
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The  effect  of  the  conveyance  to  Morin  was  to  vest  in  him 
part  of  the  land  owned  by  the  grantor  lying  on  the  northerly 
shore  of  Nolin’s  Creek.  There  are  slight  variations  in  the  de- 
scription in  the  chain  of  title  from  Morin  to  the  plaintiff,  but 
I cannot  see  that  they  affect  the  matter  here  to  be  decided, 
and  in  my  view  this  matter  may  be  disposed  of  as  if  Morin  had 
conveyed  all  the  land  he  owned  directly  to  this  plaintiff. 

By  grant  dated  the  28th  April  1886,  the  Crown  in  the  right 
of  the  Province  of  Ontario  conveyed  to  the  Reverend  Hormisdas 
Caron,  his  heirs  and  assigns  forever,  as  “Mining  Lands”,  “all 
that  parcel  or  tract  of  land  situated,  lying  and  being  in  the 
Township  of  McKim  in  the  District  of  Nipissing  in  the  Province 
of  Ontario,  containing  by  admeasurement  Three  hundred  acres, 
be  the  same  more  or  less,  which  said  Parcel  or  Tract  of  Land  may 
be  otherwise  known  as  follows,  that  is  to  say,  being  composed  of 
Lot  Number  Five  in  the  fourth  concession  of  the  said  Township 
of  McKim  with  the  Exception  of  those  parts  of  said  lot  hereto- 
fore granted  by  the  Crown  to  the  Canadian  Pacific  Railway 
Company  by  Letters  Patent  dated  the  second  day  of  January 
one  thousand  eight  hundred  and  eighty-six  and  to  the  Roman 
Catholic  Episcopal  Corporation  for  the  Diocese  of  Peterborough 
in  Ontario  Canada  by  Letters  Patent  dated  twenty  seventh  day 
of  April  one  thousand  eight  hundred  and  eighty  six.  Reserving 
an  allowance  of  Five  per  cent  on  the  acreage  of  the  lands  hereby 
granted  for  Roads,  and  Reserving  to  the  Crown  the  right  to  lay 
out  Roads  where  necessary.” 

By  grant  dated  the  20th  July  1944,  the  Canadian  Pacific 
Railway  Company  conveyed  to  the  defendant  Dube  the  south- 
erly and  westerly  half  of  the  creek  bed  lying  between  Durham 
Street  and  Beech  Street  and  being  that  portion  of  the  creek  bed 
immediately  adjoining  the  half  of  the  creek  bed  claimed  by  the 
plaintiff  herein. 

By  conveyance  dated  the  14th  March  1944,  La  Corporation 
du  College  Ste.  Marie  a Montreal  (successors  in  title  to  the  lands 
conveyed  to  the  Reverend  Hormisdas  Caron)  purported  to  con- 
vey to  the  defendant  Dube  the  northerly  half  of  the  creek  bed 
lying  between  Durham  Street  and  Beech  Street,  being  that 
por^tion  of  the  creek  bed  claimed  by  the  plaintiff  in  this 
action. 
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By  conveyance  dated  the  19th  March  1946,  the  defendant 
Dube  purported  to  convey  to  the  defendant  Boulet  the  whole 
of  the  creek  bed  fronting  on  Beech  Street  to  a depth  of  about 
50  feet  on  one  side  and  60  feet  on  the  other,  as  shown  on  a 
sketch  attached  to  the  conveyance,  being  a portion  of  the  creek 
bed  lying  between  Beech  Street  and  Durham  Street. 

In  April  1941  the  City  of  Sudbury  passed  a by-law  making 
provision  for  the  enclosure  of  the  portion  of  Nolin’s  Creek,  the 
solum  of  which  is  claimed  by  the  plaintiff,  in  a covered  culvert. 

In  September  1946  the  defendant  Boulet,  claiming  owner- 
ship of  that  section  of  the  creek  bed  purported  to  be  conveyed 
to  him  by  Dube,  entered  into  an  arrangement  with  the  city 
council  to  reinforce  the  walls  of  the  culvert  at  his  expense  so 
that  he  might  erect  a building  over  the  culvert.  This  he  pro- 
ceeded to  do  in  January  1947. 

I find  as  a fact  that  quite  independently  of  the  provisions  of 
The  Registry  Act,  before  the  defendant  Boulet  had  expended 
any  money  on  the  property  in  question  he  had  actual  knowledge, 
by  conversation  with  the  plaintiff,  that  the  plaintiff  claimed  to 
be  the  owner  of  the  bed  of  the  north  half  of  the  creek  adjoining 
his  property. 

On  the  19th  September,  which  may  have  been  after  money  had 
been  expended  in  reinforcing  the  culvert,  but  was  undoubtedly 
long  before  any  money  had  been  expended  in  building  over  the  cul- 
vert, A.  J.  DeDiana,  a solicitor  acting  on  behalf  of  the  plaintiff, 
wrote  to  the  defendant  Dube  in  part  as  follows: 

‘Mr.  Derro  owns  the  property  immediately  to  the  North  of 
what  is  commonly  known  as  the  Laberge  Block  on  Durham 
Street.  Consequently,  you  are  hereby  advised  that  Mr.  Derro 
will  hold  you  responsible  should  you  erect  any  building  on  the 
culvert  which  trespasses  on  any  part  of  the  property  which 
belongs  to  him.” 

On  the  29th  November  1946  Messrs.  Facer  and  Shea,  solici- 
tors acting  on  behalf  of  the  plaintiff,  wrote  to  the  defendant  Dube 
advising  him  that  the  plaintiff  asserted  title  to  the  north  half 
of  the  creek  adjacent  to  his  property.  On  the  20th  December 
1946,  Messrs.  Facer  and  Shea  wrote  to  the  defendant  Boulet  to 
similar  effect.  On  21st  December  Messrs.  Cooper  & Landreville 
acknowledged  receipt  of  the  letter  of  the  20th  and  asserted,  on 
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behalf  of  their  client,  good  title  to  the  land  and  referred  to  the 
piece  conveyed  to  Boulet  as  follows : 

“At  this  date  this  piece  of  land  now  stands  improved  along 
with  the  original  cost  for  the  sum  of  $3,500.00  approximately. 
So  your  notice  will  therefore  apply  as  to  any  further  improve- 
ments made. 

“We  understand  that  your  client  Mr.  Derro  has  served 
notice  on  Mr.  Boulet  and  for  that  reason  Mr.  Boulet  will  there- 
fore have  to  start  building  without  delay.” 

The  plaintiif  contends  that  the  grant  from  the  Crown  to  the 
Diocese  of  Peterborough,  being  a grant  of  land  bounded  on  the 
south  by  the  creek,  carried  with  it,  as  part  of  that  which  was 
conveyed,  the  right  to  the  soil  ad  medium  filum  aquae.  If  this 
is  correct  it  is  not  argued  that  the  plaintiff  is  not  now  the  owner 
of  the  bed  of  the  stream  adjacent  to  the  property  described  in 
the  deed. 

There  is  no  suggestion  that  the  stream  is  a navigable  one  and 
that  The  Bed  of  Navigable  Waters  Act,  R.S.0. 1937,  c.  44  applies. 

The  law  applicable  here  is  stated  with  great  clarity  in 
MicJdethwait  v.  Newlay  Bridge  Company  (1886),  33  Ch.  D.  133 
at  145,  by  Cotton  L. J. : 

“In  my  opinion  the  rule  of  construction  is  now  well  settled, 
that  where  there  is  a conveyance  of  land,  even  although  it  iis 
described  by  reference  to  a plan,  and  by  colour,  and  by  quan- 
tity, if  it  is  said  to  be  bounded  on  one  side  either  by  a river  or  by 
a public  thoroughfare,  then  on  the  true  construction  of  the 
instrument  half  the  bed  of  the  river  or  half  of  the  road  passes, 
unless  there  is  enough  in  the  circumstances  or  enough  in  the 
expressions  of  the  instrument  to  shew  that  that  is  not  the 
intention  of  the  parties.  It  is  a presumption  that  not  only  the 
land  described  by  metes  and  bounds,  but  also  half  the  soil  of  the 
road  or  of  the  bed  of  the  river  by  which  it  is  bounded,  is  intended 
to  pass,  but  that  presumption  may  be  rebutted.” 

Bindley  L.J.,  at  p.  152,  after  referring  to  Rolle’s  Abridgment, 
“Grants”,  P.^  pi.  6,  states:  “From  that  time  down  to  this  the 

rule  has  been  laid  down  and  acted  upon  as  an  ordinary  rule  of 
conveyancing,  a well-settled  law  of  real  property,  and  it  has  been 
expressed  in  various  ways  by  the  Courts  when  necessity  has 
arisen  to  discuss  it,  and  nowhere  that  I know  of  better  than  in 
Berridge  v.  Ward,  10  C.B.  (N.S.)  400,  and  Dwyer  v.  Rich,  Ir.  Rep. 
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6 C.L,  144.  There  are  other  cases  which  are  collected  by  Mr. 
Elphinstone,  and  at  which  I have  looked,  but  I think  it  is  need- 
less to  refer  to  them,  because  they  all  go  one  way,  and  they  all 
shew  this,  that  upon  such  a conveyance  as  we  have  to  deal  with 
here  half  of  the  bed  of  the  river  passes  to  the  grantee  unless 
circumstances  can  be  shewn  which  will  exclude  the  application 
of  that  rule.’’ 

It  is  not  necessary  to  discuss  the  numerous  cases  in  which 
the  law  as  stated  has  been  followed  and  applied.  I may,  however, 
refer  to  three  of  these  cases : The  Keewatin  Power  Company  v. 
The  Town  of  Kenora;  The  Hudson’s  Bay  Company  v.  The  Town 
of  Kenora  (1908),  16  O.L.R.  184;  Williams  v.  Pickard  (1908), 
17  O.L.R.  547;  The  Massawippi  Valley  Railway  Company  v, 
Reed  (1903),  33  S.C.R.  457.  In  the  last-named  case  Mickleth- 
wait  V,  Newlay  Bridge  Company,  supra,  was  followed  and  applied 
in  a case  arising  in  the  Province  of  Quebec.  It  is  stated  there 
that  the  French  law  and  the  jurisprudence  of  the  Province  of 
Quebec  are  in  the  same  sense.  The  learned  Chief  Justice  says 
that  it  is  not  strictly  accurate  to  call  it  a presumption.  He  says 
at  p.  469: 

“The  river  is,  ad  filum  aquae,  included  in  the  sale  itself  ex 
jure  naturae,  as  an  incident  of  property,  as  a part  and  parcel  of 
the  land  sold,  just  as  the  windows  and  doors  of  a house,  or  its 
chimneys  and  heating  apparatus,  form  part  of  a sale  of  the 
house  if  not  reserved  in  clear  language.  This  deed  must  be  read 
as  if  the  property  sold  was  described  in  express  words  as  bounded 
by  the  middle  of  the  river.  Lord  v.  The  Commissioners  for  the 
City  of  Sydney,  12  Moo.  P.C.  473.  The  intention  to  include  the 
river  in  the  sale  is  proved  by  the  fact  that  it  was  not  excluded.” 

I would  hesitate  to  follow  the  precise  language  of  this  case 
as  a declaration  of  the  law  applicable  to  a conveyance  of  land 
in  Ontario.  In  numerous  English  cases  it  is  clearly  stated  that 
it  is  a presumption  that  the  half  of  the  stream  bed  was  intended 
to  be  included  in  the  original  grant,  which  presumption  might 
be  rebutted,  not  only  by  the  terms  of  the  grant  but  by  surround- 
ing circumstances  existing  at  the  time  of  the  grant  and  known 
to  the  parties.  Lord  Justice  Cotton  in  Micklethwait  v.  Newlay 
Bridge  Company,  supra,  at  p.  145,  states: 

“In  my  opinion,  you  may  look,  at  the  surrounding  circum- 
stances, but  only  to  see  whether  there  were  facts  existing  at 
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the  time  of  the  conveyance  and  known  to  both  parties,  which 
shewed  that  it  was  the  intention  of  the  vendor  to  do  something 
which  made  it  necessary  for  him  to  retain  the  soil  in  the  half  of 
the  road  or  the  half  of  the  bed  of  the  river,  which  would  other- 
wise pass  to  the  purchaser  of  the  piece  of  land  abutting  on  the 
road  or  river.  There  may  be  facts,  whether  appearing  on  the 
face  of  the  conveyance  or  not,  from  which  it  is  justly  inferred 
that  it  was  not  the  intention  of  the  parties  that  the  general 
presumption  should  apply,  but  in  my  opinion  it  is  not  sufficient 
that  circumstances  which  afterwards  occur  shew  it  to  be  very 
injurious  to  the  grantor  that  the  conveyance  should  include  half 
of  the  bed  of  the  river  or  half  the  soil  of  the  road.” 

In  the  application  of  the  law  much  guidance  can  be  had  from 
the  judgment  of  Lord  Justice  Fry  in  Duke  of  Devonshire  et  dl. 

V.  Pattinson  et  dl.  (1887),  20  Q.B.D.  263  at  273.  The  learned 
Lord  Justice,  in  dealing  with  the  matter  as  a presumption  that 
may  be  rebutted,  says: 

“The  defendants  rightly  contend  that  to  such  a deed  as  this 
containing  such  a description  of  a close,  there  applies  the  well 
known  presumption  that,  although  the  close  is  described  as 
bounded  by  the  river,  yet  that  the  grant  carries  with  it  a moiety 
of  the  bed  of  the  river,  and  they  have  further  contended  that 
this  presumption  can  be  repelled  only  by  words  in  the  deed 
itself.  In  our  opinion,  this  latter  contention  cannot  be  maintained, 
for  we  hold  that  the  presumption  may  equally  be  rebutted  by 
the  circumstances  under  which  the  deed  was  executed.  It  is  not 
necessary  to  refer  in  detail  to  the  cases  of  Beckett  v.  Corpora- 
tion of  Leeds,  L.R.  7 Ch.  421,  or  Marquis  of  Salisbury  v.  Great 
Northern  Ry.  Co.,  5 C.B.  (N.S.)  174,  and  the  very  recent  case 
of  Micklethwait  v.  Newlay  Bridge  Co.,  [supra'] . The  conclusion 
that  you  may  regard  the  circumstances  under  which  a deed  is 
executed  as  rebutting  the  presumption  is  only  an  illustration  of  a 
wider  principle.  Tn  deeds  as  well  as  in  wills’,  said  Lord  Wensley- 
dale  in  Waterpark  v.  Fennell,  7 H.L.C.  684,  ‘the  state  of  the 
subject  at  the  time  of  execution  may  be  inquired  into.’  ” 

In  the  light  of  the  provisions  of  The  Property  and  Civil  Rights 
Act,  R.S.O.  1937,  c.  145,  as  applied  in  Keewatin  Power  Company  | 
V.  The  Town  of  Kenora,  supra,  I prefer  to  decide  this  case  on  the 
basis  that  the  presumption  is  one  that  may  be  rebutted  and 
consider,  therefore,  first,  whether  there  is  anything  in  the 
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grant,  and  second,  whether  there  is  anything  in  the  surround- 
ing circumstances  existing  at  the  time  and  known  to  the  parties, 
which  would  exclude  the  presumption. 

The  presumption  is  one  that  is  not  easily  overcome:  Keewatin 
Power  Company  v.  The  Town  of  Kenora^  supra,  at  p.  192. 

There  is  nothing  in  the  original  deed  that  in  any  sense  can 
be  taken  as  a reservation  of  the  north  half  of  the  relevant  portion 
of  the  stream  bed,  but  counsel  argues  that  there  are  relevant 
circumstances  that  rebut  the  presumption.  The  Crown  grant 
made  on  the  following  day  to  the  Reverend  Hormisdas  Caron  is 
said  to  be  inconsistent  with  the  Crown  having  granted  the 
north  half  of  the  stream  to  the  Roman  Catholic  Episcopal  Cor- 
poration for  the  Diocese  of  Peterborough.  Even  if  I am  now  in 
a position  to  look  at  the  grant  made  the  day  following,  I cannot 
find  anything  in  the  language  used  in  this  conveyance  that  is 
inconsistent  with  the  grant  made  to  the  Diocese  of  Peterborough 
carrying  with  it  the  title  to  the  contiguous  half  of  the  stream 
bed. 

It  is  also  argued  that  by  reason  of  the  fact  that  the  grant 
to  the  Canadian  Pacific  Railway  Company  specifically  included 
half  of  the  stream  bed  it  is  to  be  inferred  from  the  absence  of 
such  specific  description  in  the  grant  to  the  Diocese  of  Peter- 
borough made  three  months  later  that  there  was  an  intention 
that  the  conveyance  was  not  to  include  the  bed  of  the  stream 
ad  medium  filum  aquae,  I do  not  feel  justified  in  drawing  such 
an  inference.  The  fact  is  just  as  consistent  with  the  view  that 
the  Crown  grant  to  the  plaintiff’s  predecessor  in  title  was  in- 
tended to  convey  the  half  of  the  stream  not  conveyed  to  the 
Canadian  Pacific  Railway  Company. 

A file  of  correspondence  consisting  of  old  documents  was 
tendered  as  proof  of  an  inconsistent  intention  as  evidence  to 
rebut  the  presumption.  I have  perused  this  file  carefully  and  I 
cannot  find  in  it  anything  that  would  assist  the  defendants  in 
their  contention  in  this  case. 

The  defendants  further  contend  that  their  title  is  protected 
by  the  provisions  of  The  Registry  Act,  R.S.O.  1937,  c.  170,  by 
reason  of  the  fact  that  at  the  date  of  the  conveyance  to  the 
defendant  Dube  in  March  1944  no  deed  was  registered  which 
specifically  purported  to  convey  the  property  in  question  to  the 
plaintiff  or  to  his  predecessors  in  title.  With  this  argument  I 
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cannot  agree.  The  defendants  took  title  under  a conveyance 
from  a successor  in  title  to  the  Reverend  Hormisdas  Caron,  who 
owned  only  that  part  of  Lot  5 that  had  not  been  conveyed  to  the 
plaintiff’s  predecessor  in  title,  or  to  the  Canadian  Pacific  Railway 
Company.  The  conveyances  under  which  the  plaintiff  claims 
title  were  all  registered.  The  description  in  the  grant  from  the 
Crown  to  the  plaintiff’s  predecessor  in  title  was  such  that  in  law 
it  clearly  indicated  that  it  carried  with  it  title  to  the  north  half 
of  the  bed  of  the  stream.  This  constituted  notice  to  the  defend- 
ants of  the  plaintiff’s  title.  If  authority  were  needed  Israel  v. 
Leith  (1890) , 20  O.R.  361,  is  conclusive  on  this  branch  of  the  case. 

Judgment  will  go  declaring  that  the  plaintiff  is  the  owner 
of  the  north  half  of  the  bed  of  Nolin’s  Creek,  lying  immediately 
contiguous  to  the  lands  specifically  described  in  instrument 
number  7817  registered  in  the  Registry  Office  for  the  District 
of  Sudbury  on  the  9th  September  1919. 

An  injunction  will  go  restraining  each  of  the  defendants,  their 
servants  or  agents  from  exercising  any  rights  of  ownership  over 
the  lands  in  question. 

No  argument  was  addressed  to  me  as  to  whether  the  defend- 
ant Boulet  is  entitled  to  any  relief  under  the  provisions  of  s.  36 
of  The  Conveyancing  and  Law  of  Property  Act,  R.S.O.  1937,  c. 
152.  If  the  parties  cannot  agree  I may  be  spoken  to  as  to  this 
matter. 

The  plaintiff  will  have  the  costs  of  the  action. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff:  Facer  & Shea,  Sudbury. 

Solicitors  for  the  defendants:  Cooper  d LandrevUle, 

Sudbury. 
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[URQUHART  J.] 

Gardam  ct  aL  v.  The  King. 

Twa  et  aL  v.  The  King. 

Highways — Liability  for  Non-repair — Notice  of  Dangerous  Condition — 
Notice  Imputed  from  Lack  of  Adequate  Inspection  in  Area  of 
Potential  Danger — Liability  of  Department  of  Highways — The  High- 
way Improvement  Act,  R.S.O.  1937,  c.  56,  s.  75. 

Although  a highway  authority  is  not  an  insurer  of  persons  using  the 
highways,  it  may  be  liable  for  damages  resulting  from  the  non-repair 
of  the  highway  if  it  is  shown  to  have  had  notice  or  knowledge  of  the 
condition,  either  express  or  implied,  and  to  have  failed  to  remedy  it. 
Where  actual  knowledge  is  not  established,  notice  may  be  imputed 
from  the  long  existence  of  a dangerous  condition.  It  may  be  taken 
as  existing  in  another  case,  viz.,  where  adequate  inspection  would  have 
revealed  the  dangerous  condition,  and  permitted  the  taking  of  steps 
to  protect  users  of  the  highway,  and  that  inspection  has  not  been  made. 
The  City  of  Vancouver  v.  Cummings  (1912),  46  S.C.R.  457;  Jamieson 
V.  The  City  of  Edmonton  (1917),  54  S.C.R.  443,  and  other  authorities 
applied. 

Where  the  Provincial  Department  of  Highways  took  over  a road  on 
which  there  was  a culvert,  which,  on  the  evidence,  was  inadequate  (al- 
though it  had  fulfilled  its  functions  until  that  time),  and  added  to  the 
road  and  culvert  without  adequate  protection  to  the  embankment,  and 
without  any  sufficient  inquiry  as  to  the  adequacy  of  the  culvert,  and  the 
Department’s  officials  failed  to  inspect  the  area  properly  in  times 
of  flood,  with  the  result  that  a section  of  the  road  was  washed  out,  held, 
the  Department  was  liable  for  the  damages  caused  by  an  automobile 
falling  into  the  washout.  Close  inspection  would  have  revealed  the 
dangerous  condition  in  time  for  the  taking  of  steps  to  protect  the 
public. 

Motor  Vehicles — Proof  of  Negligence — Statutory  Onus — Applicability 
where  Driver,  or  his  Passenger,  Sues  Highway  Authorities  — The 
Highway  Traffic  Act,  R.S.O.  1937,  c.  288,  s.  48. 

The  concluding  words  of  s.  48(2)  of  The  Highway  Traffic  Act  must  be 
intended  to  exclude  the  application  of  s.  48(1)  only  in  a case  where  a 
passenger  sues  his  own  driver.  Where  a driver  and  his  passenger  both 
sue  a third  person  (in  this  case,  the  highway  authority)  for  damages, 
and  the  defendant  pleads  that  the  driver  was  guilty  of  negligence,  the 
onus  is  on  him  to  disprove  negligence,  and  his  passenger,  being  identi- 
fied with  him,  is  under  the  same  onus. 

Two  ACTIONS  for  damages,  tried  together. 

18th  to  21st  November  1947.  The  actions  were  tried  by 
Urquhart  J.  without  a jury  at  Belleville. 

A.  G.  Slaght,  K.C.,  and  Malcolm  Robb,  for  the  plaintiffs. 

D.  M.  Fleming,  K.C.,  for  the  defendant. 

11th  December  1947.  Urquhart  J.: — Two  actions  tried 
together  at  Belleville.  The  plaintiffs  in  each  action  claimed  dam- 
ages from  the  Crown  in  the  right  of  the  Province  for  injuries 
arising  by  reason  of  a car  driven  by  the  Reverend  Mr.  Gardam 
(one  of  the  plaintiffs)  northerly  on  provincial  highway  no.  62 
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near  Bancroft,  in  the  early  morning  of  12th  April  1947,  running 
suddenly  and  dropping  into  a large  and  very  deep  washout  which 
extended  over  most  of  the  mulch  pavement  of  the  highway,  com- 
mencing from  the  west  side.  The  washout  was  so  deep  and 
extensive  that  practically  the  whole  car  went  into  it. 

The  defendant,  while  not  admitting  liability  for  the  accident 
and  its  resulting  injuries,  charges  the  plaintiff  driver  (with  whom 
the  other  plaintiffs  are  identified  in  law)  with  negligent  driving 
causing  or  contributing  to  the  injuries  and  damages  sustained  by 
them. 

Under  s.  48  of  The  Highway  Traffic  Act.  R.S.O.  1937,  c.  288, 
when  loss  or  damage  is  sustained  by  any  person  by  reason 
of  a motor  vehicle  on  a highway,  the  onus  of  proof  that 
such  did  not  arise  through  the  negligence  or  improper  conduct  of 
the  driver  is  upon  him. 

The  statute,  so  far  as  Mr.  Gardam,  the  driver,  is  concerned, 
shifts  the  onus  from  the  defendant  to  prove  his  negligence  to  him 
to  disprove  it:  Groves  et  dl.  v.  The  County  of  Wentworth ^ [1939] 
O.R.  138,  [1939]  2 D.L.R.  375.  I am  rather  puzzled,  however, 
by  the  concluding  words  of  s.  48(2) : “This  section  shall  not  apply 
...  to  an  action  brought  by  a passenger  in  a motor  vehicle  in 
respect  of  any  injuries  sustained  by  him  while  a passenger.”  I 
am  assuming,  however,  that  the  other  plaintiffs  are  under  the 
same  onus  as  Mr.  Gardam  is,  as  they  appear  to  be  identified 
with  him.  I think  that  the  intention  of  the  Legislature  was  to 
exclude  from  the  section  the  case  of  a passenger  suing  his  own 
driver  and  not  to  exclude  the  case  where  a passenger  in  a motor 
vehicle,  whose  driver  is  under  an  onus,  sues  another  party  alto- 
gether. I have  already  applied  this  test  in  cases  where  passengers 
in  a motor  vehicle  have  sued  a railway  for  want  of  precaution  at 
highway  crossings  and  no  exception  has  been  taken  to  my  ruling. 

To  say  that  the  onus  is  on  the  driver,  as  I think  it  is  in  this 
case,  has  been  held  not  to  mean  that  he  has  to  demonstrate  his 
case.  The  burden,  however,  persists  until  the  last  minute  of 
the  action  and  then  it  must  be  decided  if  the  plaintiff  driver’s 
evidence  is  sufficient  to  establish  the  absence  of  negligence,  which 
negligence  is  presumed  against  him. 

The  onus  may  be  discharged  by  evidence  which  is  accepted 
by  the  Court  and  which  establishes  either  (1)  that  the  driver 
exercised  due  care;  (2)  that  the  other  party’s  negligence  caused 
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the  damage;  or  (3)  that  the  damage  was  the  result  of  an  unavoid- 
able accident:  McMillan  v.  Murray ^ [1935]  S.C.R.  572,  [1935]  4 
D.L.R.  666. 

It  is  my  opinion  that  conditions  1 and  2 are  established  here. 
As  is  pointed  out  hereafter  the  damage  was  not  the  result  of 
unavoidable  accident.  Applying  the  principles  and  tests  set  forth 
by  Laidlaw  J.A.  in  Shapiro  et  al.  v.  Wilkinson,  [1943]  O.R.  806, 
[1944]  1 D.L.R.  139  and  by  Lord  Wright  in  Winnipeg  Electric 
Company  v.  Geel,  [1932]  A.C.  690,  [1932]  4 D.L.R.  51  at  59, 
[1932]  3 W.W.R.  49,  40  C.R.C.  1,  I can  find  no  fault  with  the 
driver.  In  spite  of  Mr.  Fleming’s  earnest  argument,  I cannot  find 
him  guilty  of  any  negligence  which  contributed  to  the  accident. 
The  plaintiff  Gardam  was  driving  at  a reasonable  rate  of  speed 
with  proper  lights,  properly  adjusted  to  suit  weather  conditions, 
which  were  foggy  in  the  low  spots.  He  came  out  of  the  fog  and 
shortly  came  upon  the  excavation.  It  would  be  difficult  for  him  to 
distinguish  the  excavation  or  to  assess  its  size  under  the  circum- 
stances in  the  time  which  he  had. 

Turning  then  to  the  charges  of  negligence  against  the  defend- 
ant, three  possible  grounds  of  negligence  emerge,  out  of  the  great 
number  charged:  first,  that  the  culvert  passing  through  the  fill 
of  the  highway  was  inadequate  for  the  purposes  required  of  it; 
secondly,  that  there  was  lack  of  proper  inspection;  thirdly,  that 
inspection  of  any  reasonable  sort  would  have  put  the  Department 
on  its  guard  at  the  locality  in  question,  in  time  to  take  reasonable 
precautions  by  placing  a watchman  or  barricade  or  lights  or  some 
warning  to  oncoming  traffic. 

[His  Lordship  proceeded  to  make  his  findings  of  fact  upon 
the  evidence,  which  he  reviewed  at  some  length.  He  found  that 
an  existing  county  road,  with  a gravelled  surface,  had  been  taken 
over  as  a provincial  highway  in  1937.  At  that  time  there  was  a 
culvert  which  had  existed  for  many  years  and  which,  until  1946, 
had  carried  off  the  water  which  accumulated.  The  culvert  was 
extended  in  that  year,  and  the  road  was  widened  by  means  of  a 
new  “fill”.  His  Lordship  found  that  the  culvert  was  much  too 
small,  taken  in  conduction  with  the  new  fill,  and  that  this  created 
a situation  of  great  danger,  which  required  close  inspection  and 
watching,  particularly  in  times  of  flood.  There  was  no  great 
flood  on  8th  April  1947,  and  one  Parks,  who  was  employed  under 
the  district  engineer  and  whose  chief  duty  was  the  inspection  of 
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an  area  of  this  road  and  the  repairing  of  any  washouts  or  holes 
which  came  to  his  notice,  was  called  to  Toronto,  and  he  did  not 
return  until  late  on  11th  April.  He  left  in  charge  one  Baker,  a 
foreman,  who  had  little  experience  in  inspection,  and  heavy  duties 
of  his  own  in  addition.  The  water  rose  steadily  on  8th  and  9th 
April,  and  on  10th  and  11th  April  there  was  a condition  which 
required  close  watching.  Baker  merely  passed  over  the  road  on 
two  or  three  occasions  in  a truck,  and  came  to  the  conclusion  that 
there  was  no  cause  for  alarm.  A whirlpool  or  eddy  developed  in 
the  body  of  water,  near  the  shoulder  of  the  road,  but  Baker  appar- 
ently did  not  see  it.  This  water  eventually  washed  away  a con- 
siderable part  of  the  road,  making  the  hole  into  which  the  plaintiff 
Gardam  drove  his  car.  Although  the  evidence  indicated  that  flood 
conditions  were  worse  in  1947  than  for  many  years,  his  Lordship 
said  that  he  was  not  prepared  to  And  that  they  were  abnormal,  but 
pointed  out  that  their  severity  necessitated  particularly  keen 
observation.  Having  made  these  findings  of  fact,  his  Lordship 
proceeded  as  follows : ] 

Section  75  of  The  Highway  Improvement  Act,  R.S.O.  1937,  c. 
56,  reads  in  part  as  follows: 

“(1)  Every  portion  of  The  King’s  Highway  shall  be  main- 
tained and  kept  in  repair  by  the  Department.  . . . 

‘'(2)  In  case  of  default  by  the  Department  to  keep  any 
portion  of  the  King’s  Highway  in  repair,  the  Department  shall  be 
liable  for  all  damages  sustained  by  any  person  by  reason  of  such 
default.  . . . 

“(9)  The  liability  imposed  by  this  section  shall  not  extend 
to  any  case  in  which  a municipal  corporation  owning  or  having 
jurisdiction  over  the  highway  would  not  have  been  liable  for  the 
injury  sustained.” 

These  subsections  impose  a duty  upon  the  Department  similar 
to  that  placed  upon  municipalities  with  respect  to  highways  under 
The  Municipal  Act,  R.S.O.  1937,  c.  266.  Therefore,  cases  of 
municipal  negligence  in  respect  of  highways  are  of  authority.  The 
defendant  is  not  the  insurer  of  the  safety  of  those  travelling  along 
the  highways,  but  it  has  a duty  to  use  reasonable  care  in  keeping 
the  highways  in  a reasonably  safe  condition,  so  that  they  can  be 
used  by  persons  travelling,  also  with  such  care. 

The  test  therefore  is,  what  duty  was  there  upon  the  defendant? 
Did  it  perform  that  duty  with  reasonable  care  having  regard  to  all 
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the  circumstances  of  the  case?  In  considering  the  circumstances 
of  the  case  we  have  to  consider  the  nature  of  the  road — whether 
it  is  a dirt  road,  a gravel  road,  an  ordinary  metalled  road  or  one 
of  the  great  highways;  also  the  traffic  actually  on  it  or  expected 
on  it,  and,  of  course,  the  terrain  across  which  the  road  passes. 

It  is  true  that  the  manifestations  of  disrepair  in  the  surface 
of  the  road  did  not  arise  until  very  shortly  before  the  accident 
itself  and  therefore,  to  my  mind,  the  long  line  of  cases  on  what 
was  an  unreasonable  time,  imputing  notice  of  the  state  of  repair 
to  the  Department,  are  not  applicable.  The  Department  also  had 
no  actual  notice  of  the  disrepair. 

The  difficulty  here  is  that  the  small  size  of  the  culvert  created 
or  aggravated  what  must  be  regarded  as  a situation  of  danger, 
that  the  situation  demanded  close  inspection  and  not  such  as  was 
given  it  at  the  critical  time.  It  was  not  a case  of  vis  major, 
in  my  opinion,  although  it  is  probable  that  the  spring  floods  of 
this  year  were  as  great  as  or  a little  greater  than  anything  in  the 
past.  Adequate  inspection  would  have  revealed  the  danger  and 
enabled  the  Department  to  take  adequate  measures  to  protect 
the  public.  Such  inspection  was  not  made,  and  therefore  the 
Department,  through  its  servants  or  agents,  was  guilty  of  negli- 
gence which  caused  the  accident  and  the  injuries  to  the  travelling 
public,  in  my  opinion. 

I do  not  regard  the  size  of  the  culvert  in  itself  as  being  negli- 
gence. The  Department  took  it  over  as  it  was.  But  I think  its 
engineers  should  have  recognized  it  as  being  inadequate,  and  when 
reconstruction  was  being  done  they  should  have  surveyed  the 
situation  and  enlarged  the  culvert.  Having  left  it  as  it  was,  then 
the  inspection  should  have  been  more  adequate. 

The  Department  was  also  negligent,  in  my  opinion,  for  failing, 
as  it  is  expressed  in  The  City  of  Vancouver  v.  Cummings  (191'2), 
46  S.C.R.  457,  2 D.L.R.  253,  2 W.W.R.  66,  22  W.L.R.  164,  ^‘to  take 
every  reasonable  means  through  its  overseeing  officers  and  other- 
wise, to  become  acquainted  with  such  possible  occurrences”,  as 
it  was  in  duty  bound  to  do.  Its  failure  to  appreciate  the  situation 
directly  contributed  to  the  accident,  as  I have  stated. 

Although  many  cases  have  been  cited  to  me  by  both  sides,  and 
I have  looked  at  them,  I think  they  are  of  little  help,  as  it  comes 
down  to  the  question  of  negligence  consisting  of  (a)  failure  of 
the  Department  to  appreciate  and  to  inquire  as  to  the  conditions 
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surrounding  the  area;  (b)  the  enlargement  of  the  road  without 
adequate  protection,  and  (c)  the  lack  of  adequate  inspection  at 
a critical  time.  All  of  these,  in  my  opinion,  amounted  to  negli- 
gence causing  the  injuries  in  question. 

However,  I think  I should  refer  briefly  to  a number  of  the 
points  raised  in  these  cases.  The  first  proposition  is  that  when  a 
road  is  out  of  repair  and  damage  results  from  it,  as  in  the  present 
case,  a prima  facie  case  is  established  against  the  Department: 
Greer  v.  Township  of  Mulmury  59  O.L.R.  259  at  263,  [1926]  4 
D.L.R.  132. 

As  I have  said,  the  fact  that  the  duty  of  keeping  highways  in 
repair  is  imposed  on  the  Department  does  not  make  it  an  insurer 
against  accidents  thereon.  Therefore,  when  the  forces  of  nature 
have  suddenly  damaged  a road,  or  put  it  out  of  repair,  and  an 
accident  results,  the  Department  would  not  be  held  liable  unless 
the  question  of  notice  or  knowledge  arises,  or  some  breach  of 
duty  occurs. 

Some  authorities  suggest  that  in  order  to  render  the  highway 
authority  liable,  there  must  have  been  actual  knowledge  of  the 
state  of  non-repair  and  reasonable  time  to  remedy  it;  or  the  con- 
dition must  have  existed  for  so  long  a time  that  notice  and  time 
to  overcome  the  situation,  or,  in  a proper  case,  to  give  suitable 
warning,  is  to  be  implied.  Neither  condition  obtains  in  this  case. 

However,  that  statement  seems  to  be  extended  in  The  City  of 
Vancouver  v.  Cummings,  supra.  The  facts  were,  briefly,  that 
a small  space  was  left,  probably  by  a gas  company  making  repairs 
by  night,  in  a sidewalk,  and  it  had  existed  most  of  the  day  until 
4 p.m.,  when  the  plaintiff’s  foot  got  caught  in  it.  Fitzpatrick  C.J. 
said:  ‘T  agree  with  Mr.  Justice  Idington.  The  highway  was  under 
the  control  of  the  appellant  corporation  subject  to  a statutory 
duty  to  keep  it  in  repair  . . . Assuming,  as  argued  here,  that  the 
hole  which  caused  the  accident  might  have  been  made  without 
the  knowledge  or  consent  of  the  city  in  view  of  the  duty  to  repair 
which  is  imposed  in  absolute  terms  by  the  statute,  the  burden  of 
explanation  was  on  the  appellants.  ...” 

Idington  J.  (after  discussing  the  nature  of  the  excavation) 
said,  at  pp.  460-469: 

“It  is  urged  for  appellant  that  it  is  not  shewn  to  have  had 
notice  or  knowledge  of  what  had  been  done. 
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“It  may,  however,  be  fairly  inferred  from  what  we  are  told, 
that  it  would  have  been  quite  impossible  to  have  done  the  job 
during  that  day  without  attracting  the  attention  of  those 
entrusted,  or  who  should  have  been  entrusted,  by  the  appellant, 
with  the  police  and  other  official  oversight  guarding  that  street, 
in  the  way  that  must,  in  such  regards,  be  established  in  such  com- 
munities to  enforce  the  law  and  protect  the  public  and  the 
municipality’s  own  property. 

“In  a less  degree  it  may  also  be  a fair  inference  to  draw  that 
these  officials,  or  some  of  them,  could  not  have  discharged  their 
duty  without  observing  and  calling  attention  to  the  matter  if  the 
job  had  been  done  the  night  before  and  so  left  unguarded  all  the 
day  of  the  accident  up  to  four  o’clock  in  the  afternoon. 

“Referring  to  the  views  I and  others  expressed  in  the  McPhalen 
Case  [The  City  of  Vancouver  v.  McPhalen  (1911),  45  S.C.R.  194, 
1 W.W.R.  357,  20  W.L.R.  263],  and  applying  the  principles  set 
forth  therein,  and  the  amendment  to  the  statute,  is  it  not  clear 
that,  on  such  a statute  as  amended,  when  the  facts  demonstrate 
an  actual  want  of  repair,  causing  damage,  an  action  is  prima  facie 
of  necessity  shewn  to  be  well  founded,  because  the  statute  has  not 
been  duly  observed  or  complied  with,  and  hence  the  party  in 
default  called  upon  to  offer  some  excuse? 

''Prima  facie  the  duty  is  imperatively  obligatory  and  its  conse- 
quences can  only  be  got  rid  of  by  some  valid  excuse  for  a failure 
to  discharge  the  duty  so  imposed.  . . . 

“No  one  would  think  of  saying  that  when  the  forces  of  nature 
have  suddenly  destroyed  or  put  out  of  repair  a road,  or  someone 
has  maliciously  and  negligently  wrought  the  same  result,  and  an 
accident  has  taken  place  as  a result  thereof,  that  the  municipality 
must  be  held  as  insurers  and  so,  regardless  of  all  opportunity  to 
have  repaired  the  road  so  destroyed,  be  cast  in  damages.  . . . 

“The  municipality  is  bound  to  take  every  reasonable  means 
through  its  overseeing  officers  and  otherwise,  to  become 
acquainted  with  such  possible  occurrences,  and  if  it  has  done  so 
can  possibly  answer  the  presumption  [of  notice] .... 

“Indeed,  when  the  duty  to  know  is  considered  and  what  the 
Lord  Chancellor  said,  at  p.  122  of  that  case  ["The  Mersey  Docks 
and  Harbour  Board”  Trustees  v.  Gibbs  et  al,  (1866),  L.R.  1 H.L. 
93],  holding  that  ‘they  must  be  held  equally  responsible  if  it  was 
only  through  their  culpable  negligence  that  its  existence  was  not 
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known  to  them,’  is  fully  appreciated,  then  the  field  for  notice  and 
knowledge  to  become  an  operative  factor  in  these  cases  is  an 
exceedingly  narrow  one.  In  any  way  I can  look  at  this  case  I see 
no  ground  to  support  the  appeal.” 

In  that  case,  the  opinion  of  the  majority  of  the  Supreme  Court 
of  Canada  recognized  that  in  addition  to  the  two  forms  of  notice 
above  mentioned — actual  notice  and  imputed  notice  from  the 
defect  being  of  a long-standing  nature,  there  is  a third  sort  where, 
as  in  this  case,  the  notice  of  the  danger  was  not  brought  home  to 
the  authority  because  of  either  negligent  inspection  or  the  lack  of 
it. 

In  McCready  v.  The  County  of  Brant,  [1939]  S.C.R.  278, 
[1939]  3 D.L.R.  358,  it  was  decided  that  what  was  reasonable  in 
the  circumstances  was  a question  of  fact  peculiar  to  the  circum- 
stances in  any  case,  and  it  was  pointed  out  at  p.  360  that  Garrow 
J.A.  in  Hogg  v.  The  Township  of  Brooke  (1904),  7 O.L.R.  273  at 
285,  had  said:  “the  corporation  must,  I think,  at  the  peril  of  a 
charge  of  negligence,  use  the  means  at  its  command  to  supply 
that  which  the  travelling  public  is  entitled  to  demand,  namely,  an 
open  and  reasonably  safe  highway.”  HH 

In  Groves  et  al.  v.  The  County  of  Wentworth,  supra,  the  duties 
of  a municipality  in  respect  of  repair  are  summarized  and  reviewed 
by  Robertson  C.J.O.  at  pp.  145-6  (O.R.).  That  case  also  decides 
that  negligence  depends  on  the  circumstances  of  the  case.  In  that 
case  the  trial  judge  found  the  highway  out  of  repair  because  of  a 
defect  in  a barricade  which  had  been  allowed  to  get  out  of  repair, 
and  which  did  not  prevent  an  accident  after  the  plaintiff’s  car  had 
hit  a bump  in  the  road.  It  was  pointed  out  at  p.  147  that:  “The 
appellant  gave  no  evidence  at  the  trial  of  any  system  of  inspec- 
tion of  the  highway.”  This  case  recognizes  the  value  of  inspec- 
tion. 

Another  case,  cited  by  both  sides,  seems  to  be  of  assistance 
to  the  solution  of  the  question  and  of  support  to  the  conclusions 
to  which  I have  come:  Jamieson  v.  The  City  of  Edmonton,  54 
S.C.R.  443,  36  D.L.R.  465,  [1917]  1 W.W.R.  1510.  In  this  case 
The  City  of  Vancouver  v.  Cummings,  supra,  was  referred  to  with 
approval  by  the  presiding  Chief  Justice. 

Two  judgments  are  of  great  interest  and  help,  and  I quote 
from  that  of  Idington  J.  at  pp.  450-1: 


Gardam  et  aL  v*  The  King*  Urquhart  J.  69 

“No  court  could  properly  find  on  the  facts  in  question,  in 
most  of  these  cases,  where  the  municipality  was  excused  that 
there  was  negligence.  Some  of  them  may  be  very  question- 
able. 

“The  usual  statute  in  question  in  each  of  such  cases  made 
no  provision  for  actual  notice,  indeed  notice  of  any  kind,  but 
has  been  so  interpreted  as  to  render  the  question  merely  one  of 
negligence  in  the  discharge  of  a statutory  duty,  and  in  short 
the  application  of  common  sense. 

“In  defining  the  law  in  such  cases  the  term  ‘want  of  notice’ 
has  been  used  sometimes  when  it  was  only  intended  to  signify 
that  the  defendant  might  or  might  not,  or  should  or  should 
not  have  known,  if  all  reasonable  means  had  been  taken  to 
observe  and  discharge  the  duty  which  the  statute  had  imposed. 

“The  short  method  of  expressing  the  duty  has  led  some 
people  to  imagine  and  loosely  to  assert  that  notice  is  actually 
necessary. 

“It  has  been  time  and  again  explained  that  the  same  degree 
of  vigilance  and  the  same  condition  of  repair  or  maintenance 
could  not  be  reasonably  insisted  upon  in  every  case.” 

In  his  judgment  Duff  J.  said  at  pp.  454-5: 

“Proper  diligence  would  have  led  to  the  knowledge,  by  the 
persons  responsible,  of  the  fact  that  this  sidewalk  was  being 
subjected  to  the  burden  of  an  extraordinary  traffic — a usage 
under  which  it  was  certain  eventually  to  collapse;  actuated  by 
a reasonable  respect  for  their  duty,  such  persons  on  discovering 
the  state  of  affairs,  would  have  addressed  themselves  to  finding 
means  for  the  prevention  of  that  which  might  be  expected  to 
happen  in  the  absence  of  precautions  and  which  did  in  fact 
happen.  They  could  have  attained  this  object  by  stopping  the 
traffic;  or  they  could  have  attained  it  by  strengthening  the 
sidewalk. 

“The  question  to  be  decided  on  this  appeal  is  whether  in  the 
circumstances  the  municipality  is  responsible  in  damages  for 
the  consequences  of  the  neglect  to  take  proper  measures  to 
prevent  this  sidewalk,  under  the  effects  of  this  traffic,  falling 
into  such  a condition  as  to  amount  to  a nuisance.”  On  the  same 
page  Duff  J.  refers  to  the  possibility  of  reading  the  statute  as 
creating  an  absolute  duty  to  prevent  disrepair,  but  points  out 
that  there  is  a long  line  of  decisions  which  is  against  this,  and 
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that  the  result  of  these  is:  “that  the  public  authority  ...  is  not 
answerable  if  the  state  of  things  out  of  which  the  complaint 
arises  is  one  which  could  not  have  been  prevented  or  made  innoc- 
uous by  the  observance  on  its  part,  and  on  the  part  of  such 
agencies  as  it  employed,  or  ought  to  have  employed,  of  proper 
care  and  diligence.” 

In  the  present  case  the  Department  took  over  the  road  on 
which  there  was,  as  I find  on  the  evidence,  an  inadequate  culvert 
at  that  point.  It  took  it  over  without  much,  if  any,  inquiry — 
certainly  no  sufficient  inquiry.  Its  engineer  should  have  known 
that  the  culvert,  for  reasons  I have  mentioned,  was  too  small, 
and  that  consequently  danger  might  occur  every  spring.  It 
added  to  the  road  and  to  the  culvert  in  1946,  without  adequate 
protection  to  the  embankment.  The  situation  created  was  such 
that  it  required  close  inspection  in  flood  times.  Close  inspection 
would  have  revealed  the  eddies  above  mentioned,  and  therefore 
the  danger,  several  hours  before  the  washout  occurred.  In  such 
case,  as  indicated  by  the  Cummings  and  Jamieson  cases,  steps 
could  have  been  taken  to  protect  the  public  against  the  damage 
which  resulted  to  the  plaintiffs.  The  duty  of  close  inspection 
was  upon  the  Department.  That  duty  was  not^  properly  per- 
formed and  damage  resulted.  The  defendant  therefore  is  liable 
to  the  plaintiffs  in  both  actions  for  damages.  What  are  these? 

[His  Lordship  then  proceeded  to  an  assessment  of  damages, 
referring,  in  the  case  of  the  plaintiff  Gardam,  to  Fine  v.  The 
Toronto  Transportation  Commission,  [1945]  O.W.N.  901',  [1946] 
1 D.L.R.  221,  59  C.R.T.C.  93.  He  found  the  several  plaintiffs 
entitled  to  the  following  amounts : the  plaintiff  Gardam, 
$10,346.62,  including  general  damages  of  $7,500;  the  plaintiff 
Mrs.  Gardam,  $3,000  general  damages;  the  infant  plaintiff  Floyd 
Twa,  $4,000  general  damages;  the  plaintiff  Albert  Twa,  $829 
special  damages.  He  concluded  his  reasons  as  follows:] 

There  will  be  judgment  for  the  above  amounts,  with  costs 
in  each  case. 

Judgment  accordingly. 

Solicitors  /or  the  plaintiffs:  Rohb,  Park  & Lennox,  Belleville. 

Solicitors  for  the  defendant:  Kingsmill,  Mills,  Price  & Flem- 
ing, Toronto. 
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[ROBERTSON  C.J.O.] 

Re  The  Securities  Act  and  Gardiner  et  aL 

Securities — Powers  and  Functions  of  Ontario  Securities  Commission — 
— Action  by  Chairman — Hearing  and  Review  by  Commission — Pro- 
cedure— Evidence — What  Contentions  Open  on  Appeal — The  Securi- 
ties Act,  1945  {Onto,  c.  22,  ss.  3,  9,  10,  27,  44,  45,  46,  47. 

The  Ontario  Securities  Commission,  when  exercising  the  powers  vested 
in  it  by  ss.  9 and  10  of  The  Securities  Act  as  to  granting  or  cancelling 
registration,  acts  as  an  administrative  rather  than  a judicial  body,  and 
a wide  discretion  is  vested  in  it.  The  same  is  true  of  the  Chairman 
when,  by  virtue  of  s.  3,  he  exercises  alone  the  powers  vested  in  the 
Commission.  The  position  of  the  Commission  upon  a hearing  and  re- 
view, under  s.  45,  of  an  order  or  direction  of  the  Chairman  is  substan- 
tially different,  but  again  its  functions  and  duties  must  be  determined 
by  reference  to  the  statute.  There  is  nothing  in  the  statute  which  alters 
in  the  slightest  degree  the  duty  of  the  Commission,  under  s.  10,  to  sus- 
pend or  cancel  any  registration  if  in  the  Commission’s  opinion  it  is  in 
the  public  interest  to  do  so.  The  purpose  of  s.  45(3),  providing  that  the 
Commission  shall  not  be  bound  by  “the  technical  rules  of  evidence”,  is 
to  relieve  the  Commission  of  the  restrictions  imposed  by  the  rules  of 
evidence  by  which  courts  of  justice  are  governed,  and  to  allow  them  to 
obtain  information  in  the  way  they  think  best.  Board  of  Public  Utility 
Commissioners  v.  Model  Dairies  (1936),  68  C.C.C.  148  at  155-6,  agreed 
with;  Board  of  Education  v.  Rice  et  al.,  [1911]  A.C.  179  at  182, 
referred  to. 

The  purpose  of  a hearing  and  review  under  s.  45  is  to  afford  to  a person 
affected  by  a decision  of  the  Chairman  an  opportunity  to  place  his 
evidence  and  his  contentions  before  the  Commission,  but  there  is 
nothing  in  the  statute  to  exclude  from  the  consideration  of  the  Com- 
mission the  information  upon  which  the  Chairman  proceeded  in  the 
first  place  and,  since  the  Chairman  is  entitled  to  act  without  notice 
to  anybody,  it  follows  that  the  information  on  which  he  acted  may 
have  been  obtained  by  him  in  the  absence  of  the  persons  affected. 
It  is  therefore  proper  for  the  Commission,  upon  a hearing  and  review, 
to  consider,  and  give  proper  weight  to,  evidence  given  on  oath  before 
the  Chairman  in  the  absence  of  the  persons  affected  by  the  order,  and 
also  auditors’  reports  and  other  materials  made  available  as  the 
result  of  an  investigation  under  s.  27  of  the  Act.  Local  Government 
Board  v.  Arlidge,  [1915]  A.C.  120  at  132;  Shell  Company  of  Australia, 
Limited  v.  Federal  Commissioner  of  Taxation,  [1931]  A.C.  275  at  298, 
referred  to. 

It  cannot  be  said  that  the  registration  of  a broker  or  salesman  must 
not  be  cancelled  unless  he  is  shown  to  have  committed  a breach  of  some 
provision  of  the  Act.  It  is  not  only  the  right  but  the  duty  of  the  Com- 
mission, under  s.  10,  to  cancel  any  registration  where  in  its  opinion 
such  action  is  in  the  public  interest. 

Semble,  the  attitude  of  the  Court,  on  an  appeal  from  an  order  of  the 
Commission  under  the  Act,  is  not  to  be  similar  to  that  upon  an  appeal 
from  the  decision  of  a judge  without  a jury. 

Appeals  by  four  appellants  from  an  order  of  the  Ontario 
Securities  Commission. 

16th  September  1947.  The  appeals  were  heard  together  by 

Robertson-  C.J.O. 

J . R.  Cartwright,  K.C.,  and  J.  P.  Arnott,  for  the  appellants. 

J.  W.  PicJcup,  K.C.,  for  the  respondent. 
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15th  December  1947.  Robertson  C.J.O.: — These  appeals  are 
taken  pursuant  to  s.  46  of  The  Securities  Act,  1945  (Ont.),  c.  22, 
from  an  order  of  the  Ontario  Securities  Commission  made  on  12th 
May  1947,  upon  a review  of  the  orders  or  directions  made  by  the 
Chairman  of  the  Commission  cancelling  the  registration  of  the 
respective  appellants  as  salesmen  under  The  Securities  Act.  The 
Commission  confirmed  the  orders  or  directions  of  the  Chairman. 

The  appeals,  which  were  argued  together,  raise  important 
questions  as  to  the  powers  of  the  Commission,  the  nature  of  the 
proceedings  before  it,  and  the  powers  of  this  Court  on  an  appeal 
from  a review  by  the  Commission.  No  question  is  raised  as  to 
the  right  of  the  Provincial  Legislature  to  enact  The  Securities 
Act,  1945,  and  the  amendments  made  to  it  by  1946,  c.  86.  Nor 
is  any  question  raised  that  the  several  appellants  were  acting  as 
salesmen  in  the  matters  that  had  been  the  subject  of  investigation 
by  the  Attorney-General  and  by  the  Commission,  and  that  they 
were  required  to  be  registered  for  that  purpose. 

The  Legislature,  having  provided  that  brokers  and  their  sales- 
men, engaged  as  such  in  matters  defined  by  the  statute,  should 
be  registered,  delegated  to  the  Securities  Commission  the  duty  of 
supervising  registration.  Section  9 of  the  Act  of  1945  is  as  fol- 
lows: 

“The  Commission  shall  grant  registration  or  renewal  of  regis- 
tration to  an  applicant  where  in  the  opinion  of  the  Commission 
the  applicant  is  suitable  for  registration  and  the  proposed  regis- 
tration is  not  objectionable.” 

By  s.  10  it  is  provided  that:  “The  Commission  shall  suspend 
or  cancel  any  registration  where  in  its  opinion  such  action  is  in 
the  public  interest.” 

These  are  broad  powers,  in  the  exercise  of  which  a wide  dis- 
cretion is  vested  in  the  Commission.  The  statute  does  not  make 
any  stipulations  as  to  the  manner  in  which  the  Commission  shall 
exercise  the  powers  given  it  under  ss.  9 and  10.  The  Commission 
exercises  the  functions  of  an  administrative  body  and  not  of  a 
judicial  body,  when  acting  under  ss.  9 and  10,  and  its  procedure 
is  pretty  much  left  to  itself.  There  are,  however,  other  provisions 
of  the  statute  providing  for  a review  by  the  Commission  of  its 
own  orders,  and  for  appeals  from  the  Commission’s  order  made 
upon  a review,  that  require  careful  consideration. 
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By  s.  44  it  is  required  that  a notice  of  every  direction,  decision, 
order  or  ruling  of  the  Commission,  “ (a)  granting  or  refusing  to 
grant  registration  to  or  renewing,  refusing  to  renew,  suspending, 
cancelling  or  changing  the  registration  of  any  broker,  investment 
counsel  or  salesman;  or  (h)  regarding  trading  or  the  right  to  trade 
in  securities  or  any  conditions  or  restrictions  relating  thereto”, 
shall  be  served  upon  the  applicant,  broker,  investment  counsel 
or  salesman  whose  registration  is  thereby  affected,  or  such  other 
person  as  in  the  opinion  of  the  Commission  is  primarily  affected 
by  the  direction,  decision,  order  or  ruling. 

By  s.  45  (1)  any  person  upon  whom  a notice  is  served  under 
s.  44,  or  any  other  person  who  is  primarily  affected  by  any  such 
direction,  decision,  order  or  ruling  may,  by  notice  in  writing 
served  upon  the  registrar  within  30  days  after  the  mailing  of  the 
notice,  request  a hearing  and  review  by  the  Commission  of  the 
direction,  decision,  order  or  ruling.  Subs.  2 of  s.  45  provides  that 
where  a hearing  and  review  is  requested  under  subs.  1 the  regis- 
trar shall  serve  a notice  in  writing  of  the  time  and  place  thereof 
on  the  person  requesting  a hearing  and  review,  and  such  other 
person  as,  in  the  opinion  of  the  Commission,  is  primarily  affected 
by  the  hearing,  stating  the  date  and  place  thereof. 

Section  45(3)  is  as  follows:  “Upon  a review  the  Commission 
may  hear  such  evidence  as  may  be  submitted  to  it  by  the  person 
requesting  the  review  or  by  any  other  person  and  which  in 
the  opinion  of  the  Commission  is  relevant  to  the  review  but  shall 
not  be  bound  by  the  technical  rules  of  evidence  and  all  oral 
evidence  submitted  shall  be  taken  down  in  writing  and  together 
with  such  documentary  evidence  and  things  as  are  received  in 
evidence  by  the  Commission  shall  form  the  record.” 

Section  45(4)  provides  that  upon  a review  the  Commission 
may,  by  order,  confirm  or  revoke  the  direction,  decision,  order 
or  ruling  under  review,  or  may  make  such  alterations  therein 
or  additions  thereto  as  a majority  of  the  members  of  the  Com- 
mission deem  proper.  Subs.  5 provides  for  notice  of  this  order 
being  given  to  the  person  requesting  the  review,  and  to  such 
other  person  as,  in  the  opinion  of  the  Commission,  is  primarily 
affected  by  the  order. 

Sections  46  and  47  are  as  follows: 

“46 — (1)  Where  the  Commission  has  reviewed  a direction, 
decision,  order  or  ruling  under  section  45  any  person  upon  whom 
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a notice  is  served  under  subsection  5 of  section  45  or  any  other 
person  who  is  primarily  affected  by  any  such  direction,  deci- 
sion, order  or  ruling  or  by  the  order  made  upon  the  review,  may 
appeal  to  a justice  in  appeal  of  the  Supreme  Court. 

“(2)  Every  appeal  shall  be  by  notice  of  motion  served  upon 
the  registrar  within  thirty  days  after  the  mailing  of  the  notice 
under  subsection  5 of  section  45  and  the  practice  and  procedure 
upon  and  in  relation  to  the  appeal  shall  be  the  same  as  upon  an 
appeal  from  a judgment  of  a judge  of  the  Supreme  Court  in  an 
action,  provided  that  the  Rules  Committee  may  vary  or  amend 
such  practice  and  procedure  or  may  prescribe  the  practice  and 
procedure  which  shall  be  applicable  to  appeals  taken  under  this 
Act. 

“(3)  The  registrar  shall  certify  to  the  registrar  of  the 
Supreme  Court  of  Ontario, — 

“(a)  the  direction,  decision,  order  or  ruling  which  has  been 
reviewed  by  the  Commission; 

“(5)  the  order  of  the  Commission  upon  the  review,  together 
with  any  statement  of  reasons  therefor; 

“(c)  the  record  of  the  review;  and 

“(d)  all  written  submissions  to  the  Commission  or  other 
material  which  in  the  opinion  of  the  registrar  are  relevant  to  the 
appeal. 

“(4)  The  Attorney-General  may  designate  counsel  to  assist 
the  Court  upon  the  hearing  of  any  appeal  which  is  taken  under 
this  section. 

“47.  Where  an  appeal  is  taken  under  section  46  the  Court 
may  by  its  order  direct  the  Commission  to  make  such  direction, 
decision,  order  or  ruling  or  to  do  such  other  act  as  the  Commission 
is  authorized  and  empowered  to  do  under  this  Act  or  the  regu- 
lations and  as  the  Court  deems  proper  having  regard  to  the 
material  and  submissions  before  it  and  to  the  provisions  of  this 
Act  and  the  regulations,  and  the  Commission  shall  make  such 
direction,  decision,  order  or  ruling  or  do  such  act  accordingly.” 

The  Commission  is  composed  of  a Chairman  and  not  more 
than  two  other  members,  appointed  by  the  Lieutenant-Governor 
in  Council.  The  statute  provides  in  s.  3:  “The  chairman  may 
exercise  and  shall  perform  the  powers  and  duties  vested  in  or 
imposed  upon  the  Commission  by  this  Act  or  the  regulations, 
but  every  direction,  decision,  order  or  ruling  of  the  chairman 


Re  The  Securities  Act  and  Gardiner  et  aL  Robertson  C.  J.O.  75 


shall  be  subject  to  review  by  the  Commission,  and  the  Commission 
may  confirm  or  revoke  any  such  direction,  decision,  order  or 
ruling,  or  may  make  such  alteration  therein  or  addition  thereto  as 
a majority  of  the  members  deem  proper.” 

It  will  be  observed  that  while  the  Commission  has  a general 
power,  under  the  last-mentioned  provision,  to  review  every 
direction,  decision,  order  or  ruling  of  the  Chairman,  the  hearing 
and  review  provided  for  by  s.  45  may  be  requested  only  in  the 
case  of  a direction,  decision,  order  or  ruling  within  clauses  (a) 
and  (h)  of  s.  44.  I think  it  is  a fair  construction  to  place  upon 
the  statute  to  say  that  the  Chairman,  in  exercising  and  performing 
the  powers  and  duties  vested  in  or  imposed  upon  the  Commission, 
acts  in  a purely  administrative  capacity,  whether  he  is  exercising 
and  performing  the  powers  and  duties  imposed  by  ss.  9 and  10, 
or  any  other  powers  and  duties  vested  in  or  imposed  upon  the 
Commission.  In  the  case,  however,  of  a direction,  decision,  order 
or  ruling  coming  within  either  clause  (a)  or  clause  (b)  of  s.  44, 
the  notice  required  by  that  section  must  be  given  to  the  persons 
therein  mentioned.  There  then  arises  a right,  in  a person  upon 
whom  notice  is  served  or  any  other  person  who  is  primarily 
affected,  to  request  a hearing  and  review  under  s.  45.  Notice  of 
the  time  and  place  of  the  hearing  and  review  is  to  be  given,  and 
the  provisions  of  subss.  3 and  4 of  s.  45  apply  to  the  proceedings 
and  powers  of  the  Commission  upon  that  hearing  and  review. 
In  my  opinion  they,  in  some  degree,  affect  the  character  of  the 
proceeding,  and  they  require  special  consideration  in  view  of  the 
questions  raised  on  this  appeal  on  behalf  of  the  appellants. 

There  had  been  an  investigation  directed  by  the  Attorney- 
General  under  s.  27  of  The  Securities  Act,  and  there  had  been  an 
audit  of  the  books  of  the  broker  by  whom  the  appellants  were 
employed.  This  broker  had  been  examined  on  oath  and  his 
evidence  had  been  taken  down  and  transcribed.  As  a result  of 
these  investigations  an  order  had  been  made  by  the  Chairman 
of  the  Commission  cancelling  the  registration  of  the  appellants  as 
salesmen.  Notice  of  this  order  or  direction  was  given  to  the 
appellants,  as  required  by  s.  44.  Thereupon  each  of  the  appellants 
gave  notice  under  s.  45,  requesting  a hearing  and  review  by  the 
Commission.  Upon  the  hearing  and  review  each  of  the  appellants 
gave  evidence  upon  oath.  The  broker  by  whom  they  had  been 
employed  was  also  examined  again  upon  oath,  and  the  Commis- 
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sion  had  before  them  the  evidence  of  the  broker  taken  upon  the 
investigation  directed  by  the  Attorney-General.  The  Commis- 
sion had,  as  well,  the  reports  made  upon  the  examination  of  the 
broker’s  books  of  accounts  and  records,  and  undoubtedly  the 
Commission  took  into  account  and  gave  weight  to  the  evidence 
given  by  the  broker  upon  the  earlier  investigation,  and  to  the 
reports  upon  the  audit  and  inspection  of  the  broker’s  books  of 
accounts  and  records. 

It  is  objected  for  the  appellants  that  as  they  were  not  repre- 
sented on  the  earlier  examination  of  the  broker,  the  evidence 
taken  upon  such  earlier  examination  should  not  have  been  used 
against  them  upon  the  hearing  and  review.  It  is  also  objected 
that  the  broker’s  books  of  accounts  were  not  properly  used  in 
evidence  against  them,  as  it  is  not  shown  that  they  had  anything 
to  do  with  the  keeping  of  these  books,  or  any  knowledge  of  what 
they  contained. 

These  objections  make  it  necessary  to  consider  the  relevant 
sections  of  The  Securities  Act,  and  to  determine,  by  relation 
thereto,  the  merits  of  the  objections  made. 

I think  it  is  fairly  evident  from  the  provisions  of  The  Securi- 
ties Act  that  the  Chairman  of  the  Commission,  exercising,  in 
pursuance  of  s.  3,  the  powers  and  duties  vested  in  and  imposed 
upon  the  Commission,  had  the  power,  under  s.  10,  to  suspend  or 
cancel  the  registration  of  the  several  appellants  where,  in  his 
opinion,  such  action  was  in  the  public  interest,  and  this  without 
any  prior  notice  to  the  appellants,  and  after  such  inquiry  and  upon 
such  information  as  he  deemed  proper.  The  Chairman  in  such 
case  is  acting  strictly  as  an  administrative  officer,  and  upon  his 
own  opinion  of  the  public  interest.  I am  assisted  in  reaching  this  ' , 

conclusion  by  the  fact  that  there  is  no  provision  requiring  notice 
to  be  given  to  any  person  affected,  before  suspension  or  can- 
cellation of  a registration,  and  that  no  right  of  appeal  is  given. 
Section  44  requires  notice  of  the  order  after  it  is  made,  to  the 
person  thereby  affected,  and  only  thereafter,  under  the  statute, 
does  his  right  to  be  heard  arise.  I 

The  position  of  the  Commission  when  a hearing  and  review  [) 
is  requested  is  substantially  different,  but,  again,  the  provisions 
of  the  statute  itself  are  a primary  consideration  in  determining 
the  functions  and  duty  of  the  Commission  upon  a hearing  and 
review.  I do  not  find  anything  in  the  statute,  however,  that,  in 
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the  slightest  degree,  alters  the  duty  of  the  Commission,  under  s. 
10,  to  suspend  or  cancel  any  registration,  where,  in  their  opinion, 
such  action  is  in  the  public  interest.  The  statute  requires,  by  s. 
45(2),  that  the  registrar  shall  serve  notice  in  writing  of  the  time 
and  place  of  the  hearing  and  review  on  the  person  requesting 
it,  and  on  such  other  person  as,  in  the  opinion  of  the  Commission, 
is  primarily  affected  thereby.  By  s.  45(3)  the  Commission  may 
hear  such  evidence  as  may  be  submitted  to  it  by  the  person 
requesting  the  review,  or  by  any  other  person,  and  which,  in 
the  opinion  of  the  Commission,  is  relevant  to  the  review.  The 
Commission,  however,  “shall  not  be  bound  by  the  technical 
rules  of  evidence”.  The  words  I have  quoted  from  s.  45(3) 
formed  a subject  of  discussion  upon  the  hearing  of  this  appeal. 
Counsel  for  the  appellants  argued  that  the  Commission  was  bound 
to  apply  the  ordinary  rules  of  evidence  as  they  are  observed  in 
our  courts  of  justice,  except  such  rules  as  might  be  called  “techni- 
cal rules”.  As  an  illustration  of  what  might  come  within  the 
description  of  “technical  rules”  he  cited  the  case  of  the  rules  of 
evidence  to  be  found  in  The  Statute  of  Frauds.  I do  not  find 
that  the  illustration  sheds  much  light  upon  the  matter  under  dis- 
cussion. I am  more  inclined  to  accept  the  view  of  similar  words 
taken  by  the  Appellate  Division  of  the  Supreme  Court  of  Alberta 
in  the  case  of  Board  of  Public  Utility  Commissioners  v.  Model 
Dairies,  [1936]  3 W.W.R.  601,  [1937]  1 D.L.R.  95,  68  C.C.C.  148. 
I refer  particularly  to  what  is  said  by  Chief  Justice  Harvey  at 
pp.  155-6  (C.C.C.) . I think  the  purpose  of  the  Legislature  was 
to  relieve  the  Commission  of  the  restrictions  imposed  by  the 
rules  of  evidence  by  which  our  courts  of  justice  are  governed, 
and  to  allow  them  to  “obtain  information  in  any  way  they  think 
best”,  to  quote  the  words  of  Lord  Loreburn  in  Board  of  Education 
V.  Rice  et  al,  [1911]  A.C.  179  at  182. 

Each  of  the  appellants  gave  evidence  on  the  hearing  and  review 
of  his  case.  None  of  them  complained  that  they  were  in  any 
way  restricted  in  giving  such  evidence  as  they  desired  to  give, 
or  in  calling  witnesses  to  be  examined  before  the  Commission, 
or  in  adducing  any  other  evidence  they  desired  to  place  before 
the  Commission  for  its  consideration.  Appellants  strongly  object 
that  the  Commission  had  before  it  on  the  review  the  evidence 
given  by  their  employer,  Reid,  on  an  occasion  when  they  were 
neither  present  nor  represented.  The  evidence  given  by  Reid  on 
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this  examination  was  before  the  Chairman  of  the  Commission 
when  he  cancelled  the  registration  of  the  appellants.  It  may, 
however,  be  said  that  Reid,  on  his  examination  upon  the  review, 
substantially  altered  the  evidence  he  had  given  on  the  earlier 
occasion,  particularly  in  respect  of  some  matters  that  told 
strongly  against  the  appellants. 

In  my  opinion  the  Commission  were  entitled  to  have  before 
them  upon  the  review  all  that  had  been  before  the  Chairman 
when  he  made  the  order  of  cancellation,  and  were  entitled  to 
give  such  weight  to  the  evidence,  and  to  any  part  of  it,  as  they 
deemed  the  evidence  was  entitled  to.  The  Chairman,  to  whom  all 
the  matters  considered  by  him  in  making  the  order  of  cancella- 
tion are  known,  can  hardly  be  expected  to  exclude  from  his 
mind  the  matters  that  were  formerly  before  him,  although  no 
doubt,  he  should  have  his  mind  open  to  give  fair  consideration 
to  whatever  evidence  or  argument  is  presented  to  the  whole  Com- 
mission on  the  review.  The  provisions  of  the  statute  itself  indicate 
that  the  purpose  of  the  review  is  to  afford  a person  affected  an 
opportunity  to  place  his  evidence  and  his  contentions  before  the 
Commission,  who  are  then  to  make  such  direction,  decision,  order 
or  ruling  as  the  majority  of  the  members  of  the  Commission  deem 
proper.  There  is  nothing  in  the  statute  to  exclude  the  infor- 
mation upon  which  the  Chairman  proceeded.  I refer  to  what  is 
said  by  Lord  Haldane  in  Local  Government  Board  v,  Arlidge, 
[1915]  A.C.  120  at  132,  where  he  points  out  that  while  “the 
decision  must  be  come  to  in  the  spirit  and  with  the  sense  of 
responsibility  of  a tribunal  whose  duty  it  is  to  mete  out  justice  . . . 
[yet]  it  does  not  follow  that  the  procedure  of  every  such  tribunal 
must  be  the  same”,  and  he  proceeds  to  draw  distinctions  between 
a court  of  law  and  various  other  bodies  whose  functions  are 
administrative  and  not,  in  the  ordinary  sense,  judicial.  I refer 
also  to  Shell  Company  of  Australia,  Limited  v.  Federal  Com- 
missioner of  Taxation,  [1931]  A.C.  275  at  298,  [1931]  2W.W.R. 
231.  In  my  opinion  the  Commissioners  in  this  case  did  not,  in 
receiving  and  considering  and  acting  upon  the  information  before 
them,  act  improperly  or  otherwise  than  is  contemplated  by  The 
Securities  Act. 

A further  contention  of  the  appellants  is  that  in  any  event 
the  findings  of  fact  of  the  Commission  upon  the  information 
that  was  before  them  did  not  warrant  the  cancellation  of  their 
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registration.  Among  the  findings  of  the  Commission  after  the 
hearing  and  review  is  the  following: 

‘The  above  named  salesmen,  all  of  Toronto,  were  in  the 
employ  of  the  brokerage  firm  of  T.  Earle  Reid  & Company.  As  a 
result  of  numerous  complaints  received,  the  Commission  made  a 
thorough  investigation  into  the  firm’s  activities.  It  was  found 
that  the  operation  was  nothing  more  or  less  than  a high-pressure 
‘boiler’  room.  The  extent  of  it  may  be  appreciated  from  the  fact 
that  the  commissions  paid  these  salesmen  in  a period  of  about 
three  months  were — Gardiner,  $34,588.00,  Boltman  $12,994.00, 
John  Sherman  $13,491.00,  Murray  Sherman  $12,404.00,  or  a total 
amount  in  commissions  to  these  four  salesmen  alone  of  $73,477.00. 
There  were  other  salesmen  as  well.  These  four  had  a pooling 
arrangement  and  were  paid  in  common  12%%  on  sales  of  Silver 
Arrow  stock  and  7%  % on  sales  of  Brand  and  MiUen.  Gardiner 
as  head  of  the  salesmen  received  an  additional  2%%  from  his 
employer  on  all  sales,  which  accounts  for  the  extra  large  amount 
paid  him. 

“In  the  course  of  the  investigation  it  was  ascertained  that  T. 
Earle  Reid  operated  some  19  different  fictitious  or  ‘dummy’ 
accounts.  The  salesmen  were  paid  in  cheques  the  following 
amounts — ^Arthur  Gardiner  $10,708.00,  Boltman,  $6,200.00,  John 
Sherman  $7,032.00,  Murray  Sherman  $6,464.00.  The  difference 
between  the  amount  of  the  cheques  and  the  full  commission 
as  given  above  was  paid  them  in  cash  without  any  record  in 
the  books  and  the  cash  was  obtained  by  the  manipulation  of 
fictitious  transactions  through  the  ‘dummy’  accounts 

“This  brokerage  house  undertook  a specialized  concentrated 
telephone  operation — in  other  words  a boiler  room.  These  sales- 
men are  all  specialists  on  telephone  selling.  It  seems  to  be  a 
prevalent  idea  on  sections  of  Bay  Street  that  because  the  Act 
makes  telephoning  to  a private  residence  an  offence,  a boiler  room 
can  be  operated  as  long  as  there  is  no  proof  of  telephoning  to  a 
private  residence.  It  must  not  be  overlooked  that  there  is  an 
obligation  on  this  Commission  to  cancel  registrations  when  the 
Commission  deems  it  to  be  in  the  public  interest.  People  who 
undertake  the  operation  of  boiler  rooms  must  be  assumed  to 
be  willing  to  stake  their  registrations.  Salesmen  who  participate 
should  realize  they  take  a similar  risk.” 
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In  my  opinion  there  is  evidence  that  fully  sustains  these  1 
findings.  I am  further  of  the  opinion  that  the  findings  fully  war-  f 
rant  the  upholding  of  the  Chairman’s  decision  cancelling  the  f 
registration  of  the  four  appellants  as  salesmen.  It  was  con-  i 
tended  for  the  appellants  that  unless  there  had  been  a breach  by  - 
the  salesmen  of  some  provision  of  The  Securities  Act,  no  order  - J 
cancelling  their  registrations  could  be  supported.  I am  quite  . i 
unable  to  accept  that  view.  Section  10  makes  it  the  duty  of  the  ■ ? 
Commission  to  suspend  or  cancel  any  registration  where,  in  their  f 
opinion,  such  action  is  in  the  public  interest.  The  evidence  dis- 
closes that  the  appellants  were  all  engaged  in  canvassing  by 
telephone  persons  whose  names  were  handed  to  them,  and  who, 
in  many  cases,  were  residents  of  the  United  States.  The  long 
distance  telephone  accounts  of  the  office  were  very  large.  The  - 
stocks  that  the  appellants  were  endeavouring  to  induce  persons 
to  buy  were  stocks  in  which  the  broker  Reid  had  a substantial 
personal  interest  besides  the  normal  interest  of  a broker.  The  fact 
that  it  was  deemed  necessary  to  conceal  the  large  sums  paid  the  - 
appellants  for  commissions,  by  paying  them  partly  in  cash,  and 
concealing  these  cash  payments  in  dummy  accounts,  strongly 
indicates  the  irregular  character  of  the  operations  in  which  the 
appellants  were  engaged.  Appellants’  counsel  submitted  that  the  • 
attitude  of  this  Court  towards  the  decision  of  the  Commission  on 
this  appeal  should  be  similar  to  that  upon  an  appeal  from  a judg- 
ment of  a judge  without  a jury.  I am  not  disposed  to  accept  that  ' 
submission  as  correct,  but  in  any  event,  in  the  view  I take  of  the 
evidence  and  of  the  findings  of  the  Commission  and  their  deci- 
sion, I should  support  their  decision,  even  if  I were  to  adopt 
counsel’s  contention  that  I should  regard  it  as  I would  that  of  a j-i* 
judge  trying  a case  without  a jury.  My  conclusion  is,  therefore,  h 
that  the  appeal  of  each  of  the  appellants  should  be  dismissed.  | 

Appeals  dismissed.  j 

■[  ’ 

Solicitor  for  the  appellants : James  P.  Arnott,  Toronto.  : 
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[SCHROEDER  J.] 

. Walsh  V*  Walsh* 

Trusts — Resulting  Trust — How  Presumption  Rehutted — Husband  and 

Wife — Suggestion  of  Intention  to  Defraud  Creditors. 

Husband  and  Wife — Conveyance  from  Husband  to  Wife — Presumption 

of  Advancement — When  Resulting  Trust  to  be  Presumed. 

Where  a husband  conveys  land  without  consideration  to  his  wife  the 
theory  of  a resulting  trust  is  negatived  by  the  presumption  of  a gift 
by  way  of  advancement,  and  the  onus  is  on  the  husband,  if  he  alleges 
that  a trust  arose  by  reason  of  the  circumstances,  to  prove  that  he 
did  not  intend  to  make  a gift  to  his  wife.  His  acts  and  declarations 
before  and  at  the  time  of  the  transaction  are  evidence  either  for  or 
against  him  on  this  issue,  but  his  acts  and  declarations  after  the 
transaction  has  been  completed  are  evidence  only  against  him.  The 
presumption  of  a gift  cannot  be  rebutted  by  proving  that  the  hus- 
band’s real  intention  in  making  the  conveyance  was  to  defraud  or 
hinder  his  creditors. 

An  action  for  a declaration  and  other  relief. 

10th,  12th,  13th  and  14th  November  and  1st  December  1947. 
The  action  was  tried  by  Schroeder  J.  without  a jury  at  Toronto. 

T.  N.  Phelan,  K.C.,  and  G.  W.  Ford,  for  the  plaintiff. 

J.  R.  Cartwright,  K.C.,  and  F.  G.  FitzGerald,  for  the  de- 
fendant. 

19th  December  1947.  Schroeder  J.: — ^The  plaintiff,  a min- 
ing promoter,  brings  the  present  action  against  the  defendant, 
who  is  his  wife,  claiming  a declaration  that  the  defendant  is 
holding  an  undivided  one-fifth  interest  in  the  lands  hereinafter 
mentioned  in  trust  for  the  plaintiff ; a mandatory  order  directing 
the  defendant  to  execute  a transfer  of  such  interest  to  the  plain- 
tiff, or,  alternatively,  an  order  of  the  Court  vesting  the  same 
in  the  plaintiff,  also  an  accounting  of  all  moneys  received  b^^ 
the  defendant  arising  from  the  said  lands. 

The  property  in  question  in  this  action  is  a commercial 
property  situate  in  the  city  of  Toronto  and  known  and  described 
for  municipal  purposes  as  nos.  628-630  King  Street  West.  It 
is  more  particularly  described  in  the  conveyance  ex.  4,  dated 
10th  July  1930,  from  the  plaintiff  to  the  defendant.  The  property 
was  formerly  owned  by  the  plaintiff’s  father,  Frank  J.  Walsh, 
who  died  in  the  summer  of  1921,  having  disposed  of  the  same 
by  devising  one-third  thereof  to  his  wife,  Katherine  Walsh,  and 
the  remaining  two-thirds  in  equal  shares  to  his  five  children,  of 
whom  the  plaintiff  was  one.  In  1923  Katherine  Walsh  died, 
having  devised  her  one-third  interest  in  the  said  property  equally 
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to  her  five  children,  including  the  plaintiff.  The  plaintiff  thus 
became  entitled  to  an  undivided  one-fifth  interest  in  the  prop- 
erty. 

The  parties  were  married  on  the  8th  July  1926,  the  plaintiff 
being  then  25  years  of  age  and  his  wife  three  years  younger.  A 
daughter  was  born  of  this  marriage  on  the  5th  June  1929. 
According  to  the  plaintiff,  the  relations  between  him  and  his 
wife  were  unhappy  between  the  years  1926  and  1928,  and  during 
the  period  of  his  wife’s  pregnancy  he  decided  to  make  some 
gesture  to  her  which  might  reassure  her  and  might  result  in 
the  establishment  of  better  relations  between  them.  Accord- 
ingly, on  30th  November  1928,  he  executed  in  her  favour  assign- 
ments of  his  entire  interest  in  the  estates  of  his  father  and 
mother.  The  assignment  with  respect  to  the  mother’s  estate 
was  filed  as  ex.  1,  and  the  parties  having  been  unable  to  locate 
the  assignment  with  respect  to  the  father’s  estate,  it  was  agreed 
between  counsel  for  the  purpose  of  this  trial  that  the  latter 
assignment  was  couched  in  terms  identical  with  those  expressed 
in  ex.  1.  On  the  same  date,  however,  the  plaintiff  required  the 
defendant  to  execute  re-assignments  of  the  same  interests  in  his 
favour  by  instruments  of  assignment  bearing  no  date,  filed  as 
exhibits  3 and  4.  The  plaintiff  stated  that  the  motive  or  reason 
which  induced  him  to  execute  the  aforementioned  assignments 
was  that  he  felt  that  by  so  doing  he  would  give  his  wife  “more  of 
a feeling  of  security”,  and  “show  her  that  he  was  sincere  in  his 
desire  to  be  a good  husband”,  or  using  words  substantially  to 
that  effect.  He  testifies,  in  connection  with  the  making  of  the 
said  assignments,  that  he  had  explained  to  his  wife  that  he 
would  place  these  lands  in  her  name  “to  be  held  for  me  in  trust, 
and  in  the  event  that  anything  happened  to  me — if  I died,  they 
would  belong  to  her.  She  was  to  deal  with  the  lands  and  other 
assets  as  I directed.” 


The  defendant,  of  course,  could  say  nothing  as  to  the  plain- 
tiff’s motive,  or  reason,  for  executing  the  instruments  of  assign- 
ment in  her  favour,  but  she  disagrees  with  his  testimony  as  to 
the  words  spoken  by  him  in  relation  to  the  1928  transaction.  She 
puts  it  this  way:  “My  husband  said  that  he  was  turning  over, 
his  interest  in  his  father’s  and  mother’s  estates  to  me,  and  that 
he  would  like  me  to  go  to  Mr.  Boles  for  the  purpose  of  signing 
papers.”  She  denies  that  the  plaintiff  used  the  words  which 
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he  claimed  to  have  used,  as  hereinbefore  set  forth,  and  on  cross- 
examination  she  repeated  that  the  plaintiff  at  no  time  advised 
her  why  he  was  turning  the  property  over  to  her. 

The  defendant  subsequently  attended  at  the  office  of  Mr. 
J.  A.  Boles,  the  plaintiff’s  solicitor,  and  executed  the  documents, 
the  nature  or  purport  of  which  she  did  not  know  at  this  time, 
so  she  alleges,  but  obviously  the  documents  which  she  executed 
in  Mr.  Boles’s  office  were  the  re-assignments  above  referred  to, 
namely  exhibits  3 and  4.  She  did  not  realize  that  she  had  exe- 
cuted re-assignments  until  the  solicitor’s  account,  dated  18th 
December  1928,  arrived  at  the  house  through  the  mail.  One 
portion  of  the  solicitor’s  account  reads:  “Drawing  re-assignments 
from  Mrs.  Walsh  to  you.”  She  stated  in  evidence  that  she 
thought  she  had  to  sign  papers  of  some  kind  in  connection  with 
the  assignment  made  by  the  plaintiff  to  her,  but  did  not  appre- 
ciate the  fact  that  she  was  executing  re-assignments  of  the  same 
interests  as  had  been  assigned  to  her.  She  stated  further  that 
when  she  learned  that  she  had  put  her  signature  to  a re-assign- 
ment, she  was  “hurt”.  She  proceeded:  “I  told  my  husband  that 
never  again  would  I sign  another  paper  for  him.  I thought  I 
should  have  been  told  what  I was  signing  for  him.  To  my  knowl- 
edge I never  signed  another  document  for  him,  but  I did  sign 
a mortgage  in  1929  [to  bar  dower]  but  I did  so  at  the  request  of 
my  brother-in-law,  Mr.  James  Walsh.” 

It  appears  that  notice  of  the  assignment  from  the  plaintiff 
to  the  defendant  was  given  by  Mr.  Boles  to  the  executors  of 
the  deceased  parents  of  the  plaintiff,  but  no  notice  was  given  of 
the  re-assignment,  which  remained  in  the  solicitor’s  possession 
until  the  year  1940.  Apparently  the  late  Mr.  Frank  J.  Walsh 
held  a mortgage  against  the  property  with  which  we  are  con- 
cerned in  the  case  at  bar,  and  after  his  death  the  mortgagor, 
by  deed  dated  25th  September  1929  and  registered  on  19th 
December  1929,  granted  the  property  to  the  plaintiff  and  to 
James  L.  Walsh,  Blanche  G.  O’Leary  and  Edward  G.  Walsh, 
brothers  and  a sister  of  the  plaintiff.  The  youngest  brother, 
John  Redmond  Walsh,  being  still  an  infant,  was  not  named 
therein  as  one  of  the  grantees. 

The  mortgage  which  the  defendant  signed  for  the  purpose 
of  barring  her  dower  was  made  to  the  Credit  Foncier  Franco- 
Canadien  on  23rd  October  1929  and  registered  on  13th  Decern- 
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ber  1929.  It  was  signed  by  the  plaintiff,  his  sister  and  two 
brothers,  hereinbefore  mentioned,  as  mortgagors,  to  secure  the 
sum  of  $35,000,  the  proceeds  being  used  to  improve  the  property. 
It  will  be  noted  that  notwithstanding  the  assignment  made  by 
the  plaintiff  to  the  defendant  in  1928,  of  which  notice  had  been 
given  to  the  executors,  the  deed  from  Wright  was  made  to  the 
plaintiff  and  the  other  interested  parties,  but  not  to  the  defend- 
ant. No  explanation  of  this  is  to  be  found  anywhere  in  the 
evidence. 


Subsequently,  on  10th  July  1930,  the  plaintiff  executed  a 
conveyance,  in  pursuance  of  The  Short  Forms  of  Conveyances 
Act,  now  R.S.0. 1937,  c.  158,  in  favour  of  his  wife,  Wilda  Walsh,  as 
grantee,  conveying  his  undivided  interest  in  the  said  property. 
This  conveyance  erroneously  recited  that  the  plaintiff  was  the 
owner  of  an  undivided  one-quarter  interest  in  the  same,  rather 
than,  as  the  fact  was,  the  owner  of  a one-fifth  interest.  The 
said  conveyance  was  duly  registered  by  his  solicitor  on  the 
plaintiff’s  instructions,  on  the  21st  July  1930,  as  instrument  no. 
15579  W.H.  The  defendant  was  not  advised  of  the  making  or 
the  registration  of  this  deed,  and  was  not  made  aware  of  it 
until  the  year  1940,  under  circumstances  which  will  later  be 
made  to  appear.  The  plaintiff’s  evidence  relating  to  the  latter 
conveyance  is  substantially  as  follows:  “As  a result  of  the 
property  having  become  vested  in  the  heirs,  I instructed  Mr. 
Boles  to  make  out  a deed  to  my  wife,  continuing  the  assignment 
made  in  1928.  I wanted  a continuation  of  the  1928  agreement. 
This  transaction  was  not  discussed  with  my  wife  and  I did  not 
tell  her  that.  I thought  it  was  just  a continuation  of  the  1928 
arrangement.  I received  no  consideration  from  my  wife  and 
at  that  time  I owned  no  other  lands  or  personal  property.”  He 
says  further:  “I  told  Mr.  Boles  to  make  out  a deed  to  my  wife  as 
I wished  the  property  to  stand  in  my  wife’s  name  as  a continu- 
ation of  the  arrangements  made  with  her  in  1928.”  Mr.  Boles 
stated  in  his  testimony  that  he  had  asked  the  plaintiff,  when 
receiving  instructions  to  draw  the  1930  deed,  if  he  wanted  a 
reconveyance  from  his  wife  and  he  stated  that  he  did  not,  declar- ; 
ing  that  he  had  confidence  in  his  wife  and  knew  that  he  could 
get  a reconveyance  if  he  wished  it. 


In  1936  the  relations  between 
to  worse  and  they  separated. 


the  parties  had  gone  from  bad 
Their  child  continued  to  live 
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with  the  defendant,  and  the  plaintiff  paid  to  his  wife  the  sum  of 
$125  per  month  for  their  maintenance.  The  plaintiff  was  a 
stockbroker  in  1939  and  at  the  outbreak  of  war  he  suffered 
business  reverses  and  found  himself  unable  to  continue  to 
provide  for  his  wife  and  daughter.  The  wife  then  took 
proceedings  against  him  under  the  provisions  of  The  Deserted 
Wives’  and  Children’s  Maintenance  Act,  R.S.O.  1937,  c.  211, 
as  a result  of  which  she  was  awarded  the  sum  of  $30  per  month 
for  maintenance.  The  plaintiff  complied  with  this  order  for  a 
time  but  went  into  default  and  was  again  summoned  before 
the  Family  Court  on  two  further  occasions,  the  third  and  last 
occasion  being  in  the  year  1940,  when  he  was  ordered  to  pay 
his  wife  $35  per  month.  On  this  last  occasion  something  was 
said  about  the  plaintiff  having  an  interest  in  his  father’s  and 
mother’s  estates  and  according  to  him  he  “explained  to  the  judge 
that  some  years  ago  he  had  placed  lands  in  his  wife’s  name  for 
security”.  Following  this  disclosure,  the  defendant  had  her 
solicitor  make  a search  in  the  Registry  Office  and  she  imme- 
diately took  steps  to  assert  her  rights  as  the  owner  of  a fractional 
interest  in  the  property  in  question.  She  eventually  consulted 
Messrs.  Millar  & Hunter,  who  brought  proceedings  against  the 
other  registered  owners  of  the  property  pursuant  to  the  provi- 
sions of  The  Partition  Act,  R.S.O.  1937,  c.  157,  the  respondents 
in  these  proceedings  being  James  L.  Walsh,  Mrs.  Blanche 
O’Leary,  John  R.  Walsh  and  Edward  G.  Walsh;  the  plaintiff 
was  not  a party  to  them.  In  due  course  an  order  for  partition 
was  made  directing  a reference  to  the  Master  in  the  usual  terms. 
The  reference  was  not  proceeded  with,  however,  as  the  action 
was  settled  in  the  terms  of  minutes  of  settlement,  signed  by  the 
solicitors  for  the  parties  bearing  date  the  17th  December  1940, 
providing  as  follows: 

“1.  The  Respondents  admit  that  the  Applicant  is  by  virtue 
of  a Grant  dated  the  16th  July,  1930  and  registered  on  the  21st 
July,  1930,  in  the  Registry  Office  for  the  Registry  Division  of 
West  Toronto  as  No.  15579  W.F.  entitled  in  fee  simple  to  an 
undivided  one-fourth  interest  in  the  following  lands  and  premises, 
that  is  to  say: 

“Parts  of  Lots  16  and  17,  Block  ‘G’  of  the  Military  Reserve 
more  particularly  described  in  a grant  dated  the  25th  September, 
1929  and  registered  on  the  19th  December,  1929,  in  the  Registry 
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Office  for  the  Registry  Division  of  West  Toronto,  as  No.  15105- 
W.F.,  and  more  particularly  known  as  Nos.  628  and  630  King 
Street  West,  Toronto. 

“2.  The  Applicant  shall  forthwith  execute  such  further 
deeds  and  documents  as  may  be  requisite  and  necessary  to 
effectually  convey  an  undivided  one-fifth  of  her  said  undivided 
one-fourth  interest  in  the  said  lands  to  such  persons  as  the 
Respondents  may  direct. 

“3.  The  Applicant  shall  apply  the  income  to  be  derived 
from  the  balance  of  her  undivided  interest  in  the  said  lands  for 
the  maintenance,  education  and  support  of  her  infant  daughter 
Beverly  Joyce  Walsh,  until  the  said  infant  attains  the  age  of 
twenty-one,  or  marries,  and  the  Applicant  shall  by  her  will 
bequeath  her  undivided  interest  in  the  said  lands  and  premises 
to  her  said  infant  daughter. 

“4.  The  said  lands  and  premises  shall  be  managed  in  the 
future  by  the  Respondent  James  L.  Walsh  through  J.  J.  Walsh 
& Company,  Real  Estate  Agents,  w^hich  firm  shall  be  entitled  to 
receive  the  usual  management  fee  as  fixed  by  the  scale  of 
charges  of  the  Toronto  Real  Estate  Board.  The  said  J.  J.  Walsh 
& Company  shall  receive  all  income  from  the  said  lands  and 
premises  and  out  of  such  income  shall  make  all  disbursements 
in  connection  therewith  including  specifically: 

“(a)  Repayment  of  the  existing  bank  loan  secured  in  con- 
nection with  the  said  premises  and  amounting  to  approximately 
$960.00; 

“(b)  Any  arrears  of  taxes; 

“(c)  Any  accounts  for  services  or  materials  in  connection 
with  the  said  premises  owing  at  the  date  hereof; 

“(d)  All  taxes  from  year  to  year; 

“(e)  Interest  and  principal  on  the  existing  first  mortgage; 

“(f)  Fire  insurance  premiums; 

“ (g)  All  necessary  and  proper  repairs  and  maintenance 
charges  from  time  to  time  in  accordance  with  standard  practice 
for  premises  of  similar  type  and  character. 

“5.  The  respondent  James  L.  Walsh  through  the  said  firm 
of  J.  J.  Walsh  & Company  shall  account  from  time  to  time 
to  the  Applicant  and  the  Respondents  (other  than  James  L. 
Walsh)  respecting  the  income  derived  from  and  the  disburse- 
ments made  in  regard  to  the  management  of  the  said  lands 
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and  premises,  and  shall  pay  over  to  each  of  the  Applicants  and 
Respondents  one-fifth  of  the  balance,  if  any,  then  in  the  hands  of 
the  said  J.  J.  Walsh  & Company,  quarterly  on  the  1st  days  of 
April,  July,  September  and  January  in  each  year  during  the 
continuance  of  the  said  management  of  the  said  lands  and 
premises  by  the  said  J.  J.  Walsh  & Company. 

“6.  The  said  J.  J.  Walsh  & Company  shall  be  sole  agents 
and  empowered  by  the  Applicant  and  each  of  the  Respondents 
during  the  continuance  of  the  said  management  by  the  said  J.  J. 
Walsh  & Company  of  the  said  lands  and  premises,  to  sell  the 
said  lands  and  premises  at  the  best  price  obtainable  but  shall 
not  sell  the  said  lands  and  premises  for  less  than  $36,000.00 
without  the  consent  of  the  said  Applicant  and  Respondents. 

'‘7.  The  Applicant  shall  accept  the  sum  of  $700.00  in  full 
of  her  claim  against  the  Respondent  James  L.  Walsh  to  an 
account  of  the  income  received  heretofore  by  the  said  Respond- 
ent James  L.  Walsh  respecting  the  Applicant’s  undivided  one- 
fourth  interest  in  the  said  lands  and  premises,  to  be  paid  and 
satisfied  by  the  following  instalments,  that  is  to  say:  $200.00 
on  the  16th  day  of  December,  1940;  $200.00  on  the  16th  day  of 
January,  1941;  and  the  balance  by  instalments  of  $25.00  per 
month  on  the  16th  days  of  February,  March,  April,  May,  June, 
July,  August,  September,  October,  November,  and  December, 
1941,  and  on  the  16th  day  of  January,  1942. 

“8.  This  action  is  to  be  dismissed  without  costs.” 

Between  1930  and  1940  the  plaintiff  received  any  moneys 
distributed  with  respect  to  these  properties  and  thereafter  any 
share  which  would  have  been  paid  to  the  plaintiff  was  paid  to 
the  defendant  until  the  commencement  of  this  action. 

The  plaintiff  admitted  that  he  was  fully  aware  of  the  pendency 
of  the  proceedings  hereinbefore  mentioned  and  that  an  attempt 
was  being  made  to  settle  the  same.  He  stated:  ‘Tn  view  of 
Messrs.  Millar  & Hunter’s  offer,  I thought  that  my  wife  should 
be  taken  care  of.  I knew  she  was  getting  the  income  and  I 
considered  it  unnecessary  to  take  action.  I relied  on  the  re- 
assignment from  my  wife  and  I did  not  think  that  she  would 
attempt  to  claim  these  properties.”  On  cross-examination  he 
deposed  that  when  the  partition  proceedings  were  launched,  he 
did  not  consult  a solicitor,  but  that  he  did  from  time  to  time 
consult  his  brother  James  L.  Walsh,  who  had  been  consulting 
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a solicitor  throughout.  The  plaintiff  and  his  brother  Janies  L. 
Walsh  had  offices  in  the  same  building  at  45  Richmond  Street 
West,  Toronto.  They  were  on  excellent  terms,  as  were  all  the 
members  of  the  Walsh  family.  He  instructed  James  L.  Walsh 
to  settle  the  action  in  some  way,  but  stated:  “I  did  not  go  into 
details  with  him.”  He  stated  further:  “I  knew  that  my  wife 
was  claiming  it  was  her  own  property  and  dealing  with  it  as  her 
own.  I left  it  to  my  brother  to  make  whatever  settlement  he 
saw  fit”,  adding,  “it  was  everything  I owned  in  the  world.  I 
never  asked  my  brother  to  show  me  the  minutes  of  the  settle- 
ment— I never  knew  there  was  such  a document.”  Later  he 
testified:  “I  knew  they  had  arrived  at  a settlement.  I was 
interested  to  know  what  the  settlement  was  and  I asked  my 
brother.  He  did  not  tell  me  that  they  had  acknowledged  it  was 
my  wife’s  property.  I know  my  brother  would  not  have  misled 
me.  I do  not  know  why  he  did  not  call  my  attention  to  such  an 
important  document.  He  did  not  tell  me  that  my  wife  was  to  use 
the  income  for  the  support  and  maintenance  of  my  daughter, 
although  I had  asked  that  that  be  done,  nor  did  he  tell  me  that 
J.  J.  Walsh  and  Company  was  empowered  by  the  parties  (includ- 
ing my  wife)  to  sell  the  said  lands  as  provided  by  paragraph 
6 of  the  minutes  of  settlement.” 

It  developed  that  the  plaintiff  was  informed  in  the  fall  of 
the  year  1946  that  an  agreement  had  been  entered  into  with 
one  Koeing  to  sell  the  said  lands  and  premises  for  a substantial 
sum,  the  amount  of  which  was  not  mentioned  in  evidence.  On 
25th  October  1946  the  plaintiff  attended  at  the  office  of  the 
solicitors,  Messrs.  Millar  and  Hunter,  and  interviewed  Mr.  Hunter. 
He  says  that  he  explained  to  Mr.  Hunter  that  the  property  in 
question  belonged  to  him,  and  to  support  this  contention  he 
produced  Mr.  Boles’s  account  of  17th  December  1928  (ex.  8) . He 
was  rather  perturbed  by  Mr,  Hunter’s  reference  to  The  Statute 
of  Frauds,  which  he  did  not  comprehend;  he  consulted  his  present 
solicitor,  and  this  action  was  instituted  four  days  later,  on 
29th  October  1946. 

It  should  be  mentioned  that  the  assignments  and  re-assign- 
ments hereinbefore  referred  to,  and  the  deed  from  the  plaintiff 
to  the  defendant,  dated  I’Oth  July  1930,  remained  in  the  pos- 
session of  Mr.  J.  A.  Boles  until  1940  when  the  partition  pro- 
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ceedings  were  pending,  and  then  these  papers  were  handed  by 
Mr.  Boles  to  Mr.  James  L.  Walsh,  with  the  plaintiff’s  permission. 

The  plaintiff  asserted:  “I  had  no  intention  of  making  a gift 
in  1928.  I took  a reassignment  in  order  that  my  wife  could 
not  dispute  the  understanding  or  trust  we  had  created  between 
ourselves.”  He  maintained  that  the  giving  of  the  deed  in  1930 
was  part  and  parcel  of  the  1928  transaction,  and  an  implement- 
ing thereof. 

During  cross-examination  by  counsel  for  the  defendant,  the 
plaintiff  stated  that  he  had  given  all  his  reasons  for  giving  a 
deed  of  this  property  to  his  wife  and  for  having  it  registered  in 
her  name.  He  stated  emphatically  that  in  July  1930  he  was  not 
expecting  to  be  sued  by  anyone.  It  was  then  established  that 
on  9th  August  1930  the  Florentine  Company  Limited  obtained 
judgment  against  the  plaintiff.  Sales  Service  Company  and 
Frank  P.  Gingras,  for  $3,343.59  and  $39.65  for  costs,  the  writ 
of  summons  having  been  issued  on  the  26th  July  1930  and 
served  on  the  plaintiff  Walsh  on  the  29th  July  1930.  The  action 
was  brought  to  recover  the  price  of  merchandise  sold  to  the 
plaintiff  and  others  in  the  months  of  May  and  June  1930. 
Although  the  plaintiff  had  never  been  sued  at  any  time  pre- 
viously in  his  life,  except  in  a landlord  and  tenant  matter  for 
the  sum  of  $40,  he  professed  to  have  no  recollection  of  having 
been  served  with  this  writ,  nor  did  he  recall  the  making  of  a 
motion  to  set  aside  the  judgment.  He  was  very  vague,  I thought 
evasive,  in  his  answers  to  the  questions  put  to  him  in  relation 
to  this  matter  and  I received  the  distinct  impression  that  the 
plaintiff  was  struggling  to  conceal  his  knowledge  of  this  action. 
He  explained  that  this  particular  claim  had  been  settled  by  the 
giving  of  a promissory  note  for  $2,500  signed  by  him  and  by 
one  O’Leary  and  one  Gingras. 

On  25th  April  1932,  another  writ  was  issued  by  the  Floren- 
tine Company  against  the  plaintiff  and  Sales  Service  Company, 
D.  J.  O’Leary  and  Frank  P.  Gingras,  on  the  same  promissory 
note  mentioned,  bearing  date  16th  September  1930  and  payable 
three  months  after  date.  The  claim  in  this  action  was  to 
recover  $2,500  principal  and  $163.02  interest.  Again,  although 
it  was  proved  that  the  plaintiff  was  served  personally  with  the 
writ  of  summons  in  the  lastly  mentioned  action,  he  swore  that 
he  had  no  recollection  of  being  served  with  it. 
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On  26th  April  1938  the  Sun  Life  Insurance  Company  of 
Canada  obtained  judgment  against  the  plaintiff,  Claxton  Devel- 
opment Company  and  one  Peter  Khouing  for  $4,928.91,  in  respect 
of  which  an  execution  was  issued  and  withdrawn  in  August 
of  the  same  year.  On  13th  May  1938  the  Sun  Life  Insurance 
Company  filed  another  execution  against  the  same  parties  for 
$4,330.93  and  $92.18  for  costs.  The  latter  execution  was  with- 
drawn on  1st  November  1939.  Since  that  date,  there  have  been 
no  executions  against  the  plaintiff  in  the  hands  of  the  Sheriff 
of  the  County  of  York.  The  two  lastly  mentioned  judgments 
were  in  respect  of  mortgages  placed  upon  certain  dwellings 
erected  by  the  plaintiff  and  others.  The  plaintiff  says  that  in 
the  year  1936  he  became  involved  in  an  automobile  accident 
which  disabled  him  for  a year,  and  in  consequence  of  his  disa- 
bility taxes  and  interest  were  suffered  to  accumulate.  These 
were  later  paid  off,  along  with  the  mortgage  principal,  when  the 
buildings  in  question  were  sold.  The  plaintiff  was  cross-exam- 
ined on  these  matters  in  the  forenoon,  and  in  the  afternoon  he 
was  re-examined.  His  memory  had  improved  remarkably  in 
the  interim.  He  produced,  and  there  was  filed  as  ex.  16,  a part- 
nership agreement  between  himself  and  O’Leary  and  Gingras, 
dated  8th  February  1930.  The  partnership  was  entered  into  for 
the  purpose  of  manufacturing  and  distributing  souvenirs  in  con- 
nection with  a Shriners’  convention.  Walsh  stated  that  in  1931 
he  and  his  partner  sued  Whyte  and  Company  in  respect  of 
souvenirs  which  the  latter  firm  had  contracted  to  distribute,  and 
recovered  a judgment  for  $7,000  which  was  later  reversed  on 
appeal,  the  Court  of  Appeal  dismissing  the  action  with  costs 
against  the  plaintiff  and  his  partners.  The  plaintiff  swore  that 
his  liabilities  arising  out  of  the  partnership  transaction,  above 
referred  to,  had  no  bearing  whatsoever  on  his  conveying  these 
lands  to  his  wife  in  1930.  He  pointed  out  that  Mr.  Gingras  was  a 
man  of  substance,  who  in  his  opinion  would  be  able  to  pay  all 
liabilities,  and  that  in  fact  he  must  have  done  so,  as  the  plain- 
tiff had  never  been  called  upon  to  discharge  any  of  them.  This 
was  no  doubt  put  forward  by  him  to  explain  why  he  appeared 
to  remember  only  vaguely  the  suits  and  judgments  referred  to 
in  the  course  of  his  cross-examination.  He  emphasized  the  point 
that  in  1938  he  had  no  debts  or  liabilities,  either  present  or  in 
prospect. 
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The  plaintiff  contends  that  he  is  entitled  to  succeed  in  this 
action  on  the  ground  that  the  transfer  to  his  wife  having  been 
made  without  consideration,  there  is  a resulting  trust  in  his 
favour,  and  that  even  if,  by  reason  of  the  relationship  of  husband 
and  wife  existing  between  the  plaintiff  and  the  defendant,  the 
transfer  must  be  presumed  to  be  a gift  by  way  of  advancement 
to  her,  his  evidence  as  to  his  actual  intention,  the  declaration 
made  by  him  prior  to  executing  the  assignment  in  1928  and  the 
deed  in  1930,  and  all  the  surrounding  circumstances,  rebut  such 
a presumption  and  there  is  still  a resulting  trust  to  him. 

The  principle  is  stated  in  Dyer  v.  Dyer  (1788),  2 Cox  Eq.  Cas. 
92,  30  E.R.  42,  also  reported  in  White  & Tudor’s  Leading  Cases 
in  Equity,  9th  ed.  1928,  vol.  II,  p.  749,  by  Eyre  C.B.  as  follows: 

“The  clear  result  of  all  the  cases,  without  a single 
exception,  is,  that  the  trust  of  a legal  estate,  whether  free- 
hold, copyhold,  or  leasehold;  whether  taken  in  the  names  of 
the  purchasers  and  others  jointly,  or  in  the  name  of  others 
without  that  of  the  purchaser;  whether  in  one  name  or  several; 
whether  jointly  or  successive,  results  to  the  man  who  advances 
the  purchase-money.  This  is  a general  proposition  supported  by 
all  the  cases,  and  there  is  nothing  to  contradict  it;  and  it 
goes  on  a strict  analogy  to  the  rule  of  the  common  law,  that 
where  a feoffment  is  made  without  consideration,  the  use  results 
to  the  feoffor.  It  is  the  established  doctrine  of  a Court  of 
equity  that  this  resulting  trust  may  be  rebutted  by  circum- 
stances in  evidence. 

“The  cases  go  one  step  further,  and  prove  that  the  circum- 
stance of  one  or  more  of  the  nominees  being  a child  or  childre^i 
of  the  purchaser,  is  to  operate  by  rebutting  the  resulting  trust; 
and  it  has  been  determined  in  so  many  cases  that  the  nominee 
being  a child  shall  have  such  operation  as  a circumstance 
of  evidence,  that  we  should  be  disturbing  land-marks  if  we 
suffered  either  of  these  propositions  to  be  called  in  question, 
namely,  that  such  circumstance  shall  rebut  the  resulting  trust, 
and  that  it  shall  do  so  as  a circumstance  of  evidence/’ 

At  p.  765  in  White  & Tudor,  op.  cit.,  it  is  stated  that  the 
same  principle  applies  where  the  purchase  of  property  is  made  by 
a husband  in  the  name  of  his  wife.  At  p.  772  of  the  same  work  it 
is  further  stated: 
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‘'Purchase  in  the  name  of  a child,  etc.,  is,  as  we  have  seen, 
merely  a circumstance  of  evidence  of  an  intention  to  make  a gift 
to  the  child,  etc.,  and  prima  facie^  therefore,  it  displaces  the 
equitable  presumption  of  a resulting  trust.  But  such  evidence 
may  be  strengthened  or  opposed  by  other  evidence,  for  the  object 
of  the  Court  is  to  discover,  upon  a review  of  all  the  circumstances, 
the  true  explanation  of  the  transaction.” 

In  comparatively  recent  times  the  law  upon  this  point  was 
enunciated  by  Hughes  J.  in  Hyman  v.  Hyman,  [1934]  4 D.L.R. 
532  at  537-8: 

“If  a man  purchases  and  pays  for  lands  with  his  own  money 
and  causes  them  to  be  conveyed  to  a stranger,  there  is,  for  want 
of  consideration,  a resulting  trust  in  the  purchaser’s  favour,  but, 
if  he  causes  the  conveyance  to  be  made  to  his  wife,  the  relation- 
ship implies  a consideration  and  the  law  presumes  that  the  con- 
veyance was  intended  as  an  advancement  by  him,  and  the 
presumption  is  that  there  is  not  a resulting  trust  as  between 
them:  Thornley  v.  Thornley,  [1893]  2 Ch.  229,  at  p.  234;  Dunbar 
V,  Dunbar,  [1909]  2 Ch.  639;  McLeod  v,  Curry,  [1923]  4 D.L.R. 
100,  54  O.L.R.  205.  Likewise  where  a conveyance  of  lands  is 
made  by  a husband  to  his  wife,  the  relationship  implies  a con- 
sideration and  the  law  presumes  that  the  conveyance  was 
intended  as  an  advancement  by  him,  and  the  presumption  is  that 
there  is  not  a resulting  trust  as  between  them:  Johnson  v.  John- 
son (1926),  31  O.W.N.  313.” 

Reference  may  also  be  made  to  33  Halsbury,  2nd  ed.  1939, 
p.  150,  para.  251,  p.  152,  para.  253. 

In  Harrington  v.  Harrington,  56  O.L.R.  568  at  574,  [1925] 
2 D.L.R.  849,  Riddell  J.  puts  the  cases  of  the  parties  to  that 
action  as  follows: 

“The  plaintiff  in  his  pleadings  claims  that  there  was  an 
express  trust — ^there  is  nothing  to  support  this  contention,  but 
that  does  not  affect  his  right  to  claim  under  an  implied  trust. 

“The  case  is  now  put  thus — the  plaintiff  being  a purchaser 
for  valuable  consideration  taking  the  deed  in  the  name  of 
another,  there  is  a resulting  trust  to  him.  And  it  has  long  been 
law  that  ‘the  trust  of  a legal  estate,  whether  freehold,  copyhold, 
or  leasehold;  whether  taken  in  the  names  of  the  purchasers  and 
others  jointly,  or  in  the  names  of  others  without  that  of  the 
purchaser;  whether  in  one  name  or  several;  whether  jointly  or 
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successive^  results  to  the  man  who  advances  the  purchase- 
money:’  Dyer  v.  Dyer  {snyrd]  at  p.  93.  The  defendant  answers: 
But  ‘it  is  the  established  doctrine  of  a Court  of  Equity,  that  this 
resulting  trust  may  be  rebutted  by  circumstances  in  evidence:’ 
S.C.j  at  p.  93;  and  one  circumstance  which  operates  to  rebut  the 
resulting  trust  is  that  the  nominee  is  the  wife — in  which  case 
there  is  a presumption  of  advancement:  Dunbar  v.  Dunbar, 
[1909]  2 Ch.  639;  Thornley  v,  Thornley,  [1893]  2 Ch.  229.  The 
reply  of  the  plaintiff  is:  The  presumption  of  advancement  may 
be  rebutted  by  evidence  of  the  actual  intention  of  the  purchaser; 
Fowkes  V.  Pascoe  (1875),  L.R.  10  Ch.  343. 

“All  the  above  is  trite  law — and  it  remains  to  apply  it  to  the 
facts  of  the  case — ‘the  Court  must  go  into  the  actual  facts’, 
put  itself  in  the  position  of  a jury  and  consider  all  the  circum- 
stances of  the  case  so  as  to  arrive  at  the  real  intention  of  the 
purchaser — ^which  may  not  be  the  intention  expressed.” 

Counsel  for  the  plaintiff  calls  attention  to  a quotation  from 
the  judgment  of  Rose  J.  in  Gibbons  v.  Tomlinson  (1891),  21  O.R. 
489  at  493,  taken  from  the  judgment  of  Lord  Justice  Lindley  in 
Ex  parte  Cooper,  [1882]  W.N.  96:  “When  the  parties  to  such  a 
transaction  are  alive,  and  give  evidence,  there  is  no  occasion 
to  resort  to  any  presumption;  the  question  is  one  of  fact.”  He 
also  cites  the  following  cases:  Niles  et  al.  v.  Lake,  [1947]  S.C.R. 
291,  [1947]  2 D.L.R.  248;  Marshall  v,  Crutwell  (1875),  L.R.  20 
Eq.  328;  Cole  v.  Cole,  [1944]  S.C.R.  166,  [1944]  2 D.L.R.  798; 
Pahara  et  al.  v.  Pahara,  [1946]  S.C.R.  89,  [1946]  1 D.L.R.  433. 

In  considering  decisions  cited  as  bearing  upon  the  problem 
involved  in  the  case  at  bar,  the  Court  must  bear  in  mind  what 
was  stated  by  the  Earl  of  Halsbury  L.C.  in  Quinn  v.  Leathern, 
[1901]  A.C.  495  at  506: 

“.  . . that  every  judgment  must  be  read  as  applicable  to  the 
particular  facts  proved,  or  assumed  to  be  proved,  since  the 
generality  of  the  expressions  which  may  be  found  there  are  not 
intended  to  be  expositions  of  the  whole  law,  but  governed  and 
qualified  by  the  particular  facts  of  the  case  in  which  such 
expressions  are  to  be  found  ...  a case  is  only  an  authority  for 
what  it  actually  decides.” 

It  is  to  be  noted  that  Ex  parte  Cooper,  supra,  was  an  appeal 
from  the  Bankruptcy  Court  and  the  report  in  the  Weekly  Notes 
does  not  disclose  the  facts  of  the  case.  In  any  event,  the  deci- 
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sions  in  Hyman  v.  Hyman,  supra,  and  in  Harrington  v.  Harring- 
ton, supra,  are  higher  and  more  recent  authorities  than  the 
decision  in  Gibbons  v.  Tomlinson,' supra. 

It  is  abundantly  clear  that  whatever  presumptions  may  arise 
from  the  circumstances  of  any  particular  case,  the  Court  is 
under  a duty  to  go  into  the  actual  facts,  and  to  consider  all  the 
circumstances  of  the  case,  so  as  to  arrive  at  the  real  intention 
of  the  transferor,  giving  due  weight  to  the  presumptions  that  are 
raised  by  the  circumstances. 

In  the  case  at  bar,  the  plaintiff’s  contention  that  there  is  a 
resulting  trust  in  his  favour  is  answered  by  the  circumstance 
that  the  transferee  of  the  property  is  his  wife,  and  that  the 
law  presumes  that  the  conveyance  was  intended  as  a gift  by  way 
of  advancement  to  her.  The  onus  then  devolves  upon  the  plain- 
tiff to  rebut  that  presumption.  After  a careful  consideration 
and  study  of  all  the  evidence,  I am  constrained  to  hold  that  the 
plaintiff  has  not  succeeded  in  rebutting  it,  for  the  reasons  here- 
inafter stated. 

As  between  the  plaintiff  and  the  defendant,  I prefer  to  believe 
the  defendant  whenever  a conflict  exists  between  her  evidence 
and  the  evidence  of  the  plaintiff  on  any  material  point.  The 
plaintiff’s  evidence,  when  he  was  cross-examined  about  the 
Florentine  suit  and  related  matters,  was  given  hesitatingly  and 
evasively,  and  his  demeanour  and  his  manner  of  giving  evidence, 
at  that  time  particularly  and  on  other  occasions,  created  on  my 
mind  an  impression  that  stamped  him  as  far  less  truthful,  trust- 
worthy and  reliable  than  his  wife.  I do  not  believe  that  the 
plaintiff’s  memory  was  at  fault  when  he  pretended  to  have  such 
a struggle  in  recalling  to  his  mind  the  evidence  in  connection 
with  the  Florentine  Company’s  action  against  him.  His  cross- 
examination  was  completed  at  the  noon  adjournment  and  in  the 
afternoon,  when  he  was  re-examined,  he  produced  the  partner- 
ship agreement  above  referred  to,  and  admitted  that  he  had 
given  it  to  his  solicitor  not  during  the  noon  adjournment  but  five 
weeks  before  the  date  of  trial.  This  convinces  me  that  these 
matters  were  present  to  his  mind  and  that  he  was  dissembling 
when  he  attempted  to  give  the  appearance  of  having  difficulty 
in  recalling  the  circumstances  giving  rise  to  the  action,  or  actions, 
which  were  brought  against  him. 
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I find  myself  unable  to  accept  the  plaintiff’s  evidence  that 
in  1928  he  told  his  wife  that  he  was  placing  these  lands  in  her 
name  “in  trust”  for  the  purposes  mentioned.  I accept  his  wife’s 
evidence  that  nothing  more  was  said  to  her,  prior  to  the  1928 
transaction,  than  that  he  was  turning  over  to  her  his  interest 
in  his  father’s  and  mother’s  estates.  If  one  analyses  critically 
the  motives  or  reasons  which,  he  stated,  had  induced  him  to 
make  this  transfer  to  his  wife,  one’s  opinion  of  the  plaintiff’s 
evidence  is  certainly  not  enhanced.  What  could  be  less  calcu- 
lated to  give  the  plaintiff’s  wife  a feeling  of  security  and  proof 
of  his  sincerity  to  her,  than  his  handing  her  an  assignment  with 
his  right  hand  and  taking  back  a re-assignment  from  her  with 
his  left  hand?  When  she  did  apprehend  what  had  happened, 
its  effect  upon  her  was  entirely  the  reverse  of  what  had  been 
desired  by  the  plaintiff  and  she  had  such  a feeling  of  insecurity, 
and  placed  so  little  reliance  upon  her  husband,  that  she  told 
him  emphatically  that  she  would  refuse  to  sign  any  further 
documents  for  him. 

It  is  equally  difficult  to  credit  the  plaintiff’s  evidence  that 
he  executed  the  conveyance  in  1930  in  pursuance  of  what  he  had 
done  in  1928.  If  that  were  so,  why  did  he  permit  the  deed  of 
1929  to  be  made  out  to  him  and  his  sister  and  brothers,  rather 
than  to  his  wife  and  his  sister  and  brothers?  It  is  futile  to 
suggest  that  if  the  plaintiff  had  died  after  the  1928  transaction 
had  taken  place,  his  wife  would  then  have  been  entitled  to  his 
interest  in  his  parents’  estates.  It  cannot  be  doubted  that  his 
solicitor,  who  had  the  re-assignment  in  his  possession  and  was 
holding  it  for  the  plaintiff,  would  have  been  in  duty  bound  to 
exhibit  it  to  the  executors  of  the  parents,  and  this  would  have 
completely  nullified  the  assignment  of  which  they  had  received 
notice. 

In  the  year  1930,  therefore,  the  plaintiff  was  the  sole  owner 
of  an  undivided  one-fifth  interest  in  this  property.  There  was 
then  no  obligation  on  him  to  convey  the  property,  or  any  portion 
of  it,  to  his  wife,  and  if  it  was  still  his  purpose  to  reassure  her, 
or,  as  he  says,  to  give  her  a feeling  of  security,  why  was  he  so 
secretive  about  it,  and  why  did  he  not  mention  it  to  his  wife? 
They  cohabited  until  1936,  and  during  all  these  years,  and  for 
four  years  after  the  separation,  he  said  nothing  whatsoever  to 
his  wife  about  the  fact  that  he  had  executed  the  conveyance  of 
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the  property  to  her  and  had  registered  it.  What  then  was  his 
intention  in  so  doing?  Apart  from  what  he  alleges  he  said  to 
his  wife  prior  to  the  1928  transaction,  and  to  his  solicitor  prior  to 
the  making  of  the  deed  in  1930,  and  his  subjective  evidence  as 
to  his  actual  intention,  there  is  no  evidence  so  far  as  the 
plaintiff  is  concerned. 

Mr.  J.  A.  Boles,  the  solicitor,  testified  that  when  he  asked 
the  plaintiff  if  he  wanted  a reconveyance  from  his  wife,  he 
replied  that  he  did  not,  that  he  had  confidence  in  his  wife  and 
knew  that  he  could  get  a reconveyance  if  he  desired  it.  That 
statement,  relied  upon  by  the  plaintiff’s  counsel  as  corroboration 
of  the  plaintiff’s  evidence  bearing  upon  the  question  of  his  inten- 
tion, is  not  unequivocal,  and  in  my  view  is  equally  consistent 
with  the  making  or  not  making  of  a gift  to  his  wife.  One  is 
prompted  to  ask  what  happened  after  the  year  1928  to  give 
the  plaintiff  so  much  greater  confidence  in  his  wife  than  he 
had  reposed  in  her  in  that  year,  when,  it  appears,  he  had  so 
little  confidence  in  her  that  he  obtained  a re-assignment,  under 
seal,  for  his  own  protection. 

In  the  year  1930,  therefore,  we  reach  a new  starting-point. 
The  property  is  the  plaintiff’s  and  he  can  deal  with  it  as  he 
chooses.  What  then  motivated  him  in  executing  and  having 
registered  a conveyance  in  favour  of  his  wife?  On  this  point 
the  Court  cannot  close  its  eyes  to  the  fact  that  in  the  early  part 
of  1930  the  plaintiff,  in  partnership  with  two  other  persons, 
embarked  upon  what  may  well  be  regarded  as  a hazardous  com- 
mercial enterprise.  However  optimistic  he  may  have  been  as 
to  the  ultimate  success  of  this  venture,  it  could  still  be  placed 
in  that  category.  In  the  month  of  May  1930  he  and  his  partners 
placed  an  order  for  $4,800  worth  of  merchandise  on  account  of 
which  they  paid  $1,500  and  on  26th  July  1930  they  were  sued 
for  approximately  $3,300. 

I am  not  unmindful  of  the  fact  that  the  plaintiff  claims  that 
Mr.  Gingras,  one  of  the  partners,  was  a man  of  substance  on 
whom  he  relied,  and  that  he  had  no  worries  about  the  matter, 
but  the  fact  remains  that  as  a partner  he  was  exposing  himself 
to  liability  which  might  affect  his  interest  in  the  property  in 
question.  It  later  developed  that  this  so-called  man  of  substance 
found  it  necessary  to  discharge  the  liability  to  the  Florentine 
Company  by  giving  a promissory  note,  and  two  years  later 
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this  same  man  of  substance  and  his  two  partners  (including  the 
plaintiff)  were  sued  upon  the  said  promissory  note. 

In  the  year  1938,  and  perhaps  prior  thereto,  the  plaintiff  was 
concerned  in  another  venture,  namely  the  building  and  selling 
of  houses,  which,  in  those  years  at  least,  was  not  a business 
that  could  be  conducted  without  a certain  amount  of  risk. 
During  all  that  period  of  time  did  the  deed  to  Mrs.  Walsh  serve 
as  a cloak  behind  which  he  sheltered  or  intended  to  shelter  him- 
self from  his  creditors? 

Notwithstanding  the  plaintiff’s  denial,  I have  come  to  the 
conclusion  that  if  the  plaintiff  did  not  intend  to  make  a gift  of 
these  lands  to  his  wife  his  purpose  was  to  defeat,  hinder  or 
delay  his  creditors.  The  law  presuming  that  the  conveyance  by 
the  husband  to  the  wife  was  intended  as  a gift  by  way  of  advance- 
ment, the  husband  cannot  rebut  the  presumption  by  showing 
that  the  real  intention  was  to  defeat  his  creditors.  His  conduct, 
which  can  be  inferred  from  the  evidence,  is  all  that  is  necessary 
to  be  proved  for  the  Court  to  refuse  to  give  effect  to  his  prayer 
in  rebuttal  of  the  presumption  and  the  Court  should  say: 
"‘Let  the  estate  lie  where  it  falls.”  Johnson  v.  Johnson  (1926) , 
31  O.W.N.  313;  Gardner  v.  Gardner,  [1937]  O.W.N.  500;  Har- 
rington V.  Harrington,  supra,  at  p.  575;  Bcheuerman  v.  ^cheuer- 
man  (1916),  52  S.C.R.  625,  28  D.L.R.  224, 10  W.W.R.  379;  Elford 
V.  Elford,  64  S.C.R.  125,  69  D.L.R.  284,  [1922]  3 W.W.R.  339;  Gas- 
coigne V.  Gascoigne,  [1918]  1 K.B.  223. 

It  is  contended  by  counsel  for  the  plaintiff  that  the  defendant 
did  not  plead  the  facts  upon  which  she  relies,  arising  out  of  the 
plaintiff’s  financial  commitments  at  or  about  the  time  when 
the  deed  was  made  and  registered.  It  may  be  said  at  once 
that  these  facts  were  peculiarly  within  the  knowledge  of  the 
plaintiff,  and  in  any  event  there  is  authority  which  justifies  the 
Court  in  receiving  and  acting  upon  evidence  of  illegality,  whether 
such  illegality  be  pleaded  or  not. 

In  Alexander  v.  Ray  son,  [1936]  1 K.B.  169,  Scott  L.J.  at  p. 
190,  says:  “The  moment  that  the  attention  of  the  Court  is  drawn 
to  the  illegality  attending  the  execution  of  the  lease,  it  is  bound 
to  take  notice  of  it,  whether  such  illegality  be  pleaded  or  not.” 
In  Scoff  V.  Brown,  Doering,  McNah  & Co.,  [1892]  2 Q.B.  724, 
Lord  Justice  Lindley,  at  p.  728,  states:  “No  Court  ought  to 
enforce  an  illegal  contract  or  allow  itself  to  be  made  the  instru- 
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merit  of  enforcing  obligations  alleged  to  arise  out  of  a contract 
or  transaction  which  is  illegal,  if  the  illegality  is  duly  brought  to 
the  notice  of  the  Court,  and  if  the  person  invoking  the  aid  of 
the  Court  is  himself  implicated  in  the  illegality.  It  matters  not 
whether  the  defendant  has  pleaded  the  illegality  or  whether 
he  has  not.  If  the  evidence  adduced  by  the  plaintiff  proves 
the  illegality  the  Court  ought  not  to  assist  him.  If  authority 
is  wanted  for  this  proposition,  it  will  be  found  in  the  well-known 
judgment  of  Lord  Mansfield  in  Holman  v.  Johnson ^ Cowp.  343, 
[98  E.R.  1120].” 

Counsel  for  the  plaintiff  further  submits  that  his  client  not 
only  does  not  set  up  the  illegal  transaction,  but  vehemently 
disavows  any  such  intention  on  his  part  with  relation  to  the 
transaction  of  1930,  and  that  it  is  the  defendant  who  alleges  a 
scheme  to  defraud  creditors. 

The  words  of  my  Lord  the  Chief  Justice  of  Ontario  in  Toohey 
V.  Toohey,  [1941]  O.W.N.  119  at  122,  [1941]  2 D.L.R.  520,  are 
particularly  appropriate  to  quote  in  this  connection: 

“Respondent  contends,  however,  that  he  does  not  set  up  the 
illegal  transaction,  nor  rely  upon  it,  but  that  it  is  the  appellant 
who  alleges  a scheme  to  defraud  creditors.  Doubtless,  one  does- 
not  find  in  the  statement  of  claim  anything  about  defrauding 
creditors,  but  the  statement  of  claim  does  allege  the  payment 
by  the  respondent  to  the  appellant  of  the  money  sought  to  be 
recovered,  and  that  payment  which  is  the  foundation  of  respond- 
ent’s action,  was  in  fact  a fraudulent  payment  intended  to  defeat 
and  delay  creditors  and  others.  So  in  his  evidence  at  the  trial 
respondent  swears  that  he  had  a quite  innocent  purpose  in  making 
the  payment  to  appellant,  but  respondent  cannot  improve  his 
true  position  by  swearing  falsely.  If  in  truth  the  transaction 
that  is  the  very  foundation  of  his  claim,  that  is,  the  payment 
by  him  to  his  brother  of  the  money  he  seeks  to  recover,  was  a 
fraudulent  transaction,  respondent  does  not  alter  the  fact  by 
misrepresenting  it.  Respondent  has  set  up  the  payment  to 
appellant  as  an  essential  part  of  his  case,  and  that  payment  must 
be  judged  in  its  true  character,  however  the  respondent  may 
seek  to  conceal  or  misrepresent  it.” 

Accordingly,  the  fact  that  the  plaintiff  does  not  plead  or 
attempt  to  prove  these  facts,  which  were  elicited  from  him  on 
cross-examination,  and  not  without  some  difficulty,  as  indicated 
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— rather  than  improving  his  position,  only  serves  to  render  it 
the  more  precarious.  I have  no  doubt  that  had  he  been  able  to 
accomplish  his  purpose  he  would  have  suppressed  the  facts  which 
gave  rise  to  the  defendant’s  contention  now  under  consideration. 

On  behalf  of  the  plaintiff,  it  is  further  maintained  that  even 
if  he  had  such  fraudulent  intent  as  is  alleged  against  him,  the 
purpose  which  the  conveyance  was  allegedly  designed  to  effect 
or  assist  was  never  carried  out,  and  therefore  there  is  a resulting 
trust  to  him  which  he  can  enforce — submitting  that  all  the  plain- 
tiff’s creditors  were  paid  and  they  were  therefore  not  actually 
defrauded  in  consequence  of  the  making  of  the  conveyance  to  his 
wife.  In  support  of  this  argument  he  cites  and  relies  upon  33 
Halsbury,  2nd  ed.  1939,  p.  148,  para.  248,  as  follows: 

“Where  property  is  purchased  in  the  name  or  transferred  into 
the  possession  of  a person  ostensibly  for  his  own  use,  but  really 
to  effect  or  assist  a purpose  which  is  never  carried  out,  there  is 
a resulting  trust  of  it  for  the  purchaser  or  transferor  and  he  can 
make  good  his  claim  to  it,  even  if  the  purchase  or  transfer  was 
made  for  the  fraudulent  purpose  of  evading  the  law.” 

He  also  relies  on  a decision  of  the  Privy  Council  in  Petherper- 
mal  Chetty  v,  Muniandy  Servai  et  al.  (1908) , 24  T.L.R.  462.  The 
latter  case  was  an  appeal  from  a judgment  of  the  Chief  Court  of 
Lower  Burma  affirming  a decision  of  the  District  Court  of  Han- 
thawaddy.  In  my  opinion  it  is  an  authority  not  binding  on  this 
Court,  and  I base  this  opinion  on  the  following  observation  of 
Middleton  J.A.  in  Negro  v.  Pietro’s  Bread  Co.  Ltd.^  [1933]  O.R. 
112  at  117-8:  [1933]  1 D.L.R.  490: 

“The  question  thus  resolves  itself  into  this:  Are  we  bound  to 
follow  the  decision  of  the  Privy  Council  in  the  Australian  Appeal 
or  are  we  at  liberty  to  disregard  this  decision  and  follow  the 
series  of  decisions  in  the  English  and  Irish  Courts?  The  Privy 
Council  has  itself  emphasized  the  duty  of  Colonial  Courts  to 
follow  the  high  authority  of  the  English  Court  of  Appeal  in 
Trimble  v.  Hill  (1879) , 5 App.  Cas.  342.  The  Court  of  Appeal 
has  very  recently  indicated  that  while  a Privy  Council  decision 
which  purports  to  be  based  upon  the  English  Common  Law  should 
be  very  seriously  considered,  it  is  only  binding  on  the  Courts  of 
the  Colony  or  Dominion  from  which  the  appeal  is  taken  and  in 
no  way  controls  the  English  Court.  I refer  to  the  case  of  Fanton 
V.  Denvillej,  [1932]  2 K.B.  309  where  the  decision  of  the  Privy 
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Council  in  the  case  of  Toronto  Power  Co.  v.  Paskwan,  [1915]  A.C. 
734  [22  D.L.R.  340] , was  discussed.  The  views  of  the  judges  of 
the  Court  of  Appeal  are  fairly  summarized  by  what  is  said  by 
Lord  Justice  Greer  at  page  332.  He  says:  This  case  seems  to 
me  inconsistent  with  the  whole  trend  of  English  decisions,  and 
being  a decision  on  the  law  of  Canada  is  not  an  authority  which 
we  are  bound  to  follow.’  ” 

Moreover  the  decision  is  out  of  harmony  with  the  whole  trend 
of  English  and  Canadian  cases,  some  of  which  are  mentioned 
above,  particularly  the  decision  of  the  Supreme  Court  of  Canada 
in  Schemrman  v.  Scheuerman^  supra,  and  would  appear  to  be 
concerned  with  what  is  described  as  a “benami  transaction”  which 
is  peculiar  to  Indian  law. 

I should  add  that  I am  not  satisfied  that  the  plaintiff’s  credi- 
tors have  not  been  prejudiced  as  a result  of  the  conveyance  made 
to  his  wife.  He  says  that  the  debts  were  paid  and  satisfied — ^but 
not  by  him.  Presumably  if  they  were  discharged,  they  were 
discharged  by  one  or  both  of  his  partners,  and  in  that  event 
these  partners  would  be  entitled  to  contribution  from  him.  His 
evidence  is  silent  upon  that  point,  however,  and  leaves  the 
matter  in  a very  vague  anci  unsatisfactory  state  and  as  was  stated 
by  Duff  J.  in  Scheuerman  v.  Scheuermkm,  supra,  at  p.  635:  “I 
think  the  onus  in  the  circumstances  of  this  case  was  on  the 
respondent  to  shew  that  the  creditor  had  not  been  delayed.”  Or, 
as  stated  in  the  headnote  of  that  case : ‘Tn  the  absence  of  proof 
that  his  creditor  had  not  been  prejudiced  in  consequence  of  the 
conveyance  being  taken  in  the  name  of  his  wife  the  plaintiff  was 
not  entitled  to  relief.” 

Counsel  for  the  defendant  argues  that  the  plaintiff’s  statement 
of  claim  is  so  framed  as  to  set  up  an  express  trust  and  in  support 
of  this  contention  calls  attention  to  paras.  5 and  12  of  the  state- 
ment of  claim,  reading  as  follows: 

“5.  In  the  Fall  of  1928,  at  a time  when  the  Plaintiff’s  wife 
was  pregnant,  the  Plaintiff  desiring  to  create  a more  harmonious 
feeling  between  himself  and  his  wife,  the  Defendant  herein,  and  to 
protect  his  wife  in  the  event  of  something  unforeseen  happening 
to  him,  agreed  with  his  wife  to  transfer  and  assign  to  her  all 
his  interest  in  the  Estate  of  his  father,  Frank  J.  Walsh,  and  in 
the  Estate  of  his  mother,  Katherine  Walsh,  on  the  understanding 
and  agreement  with  his  wife,  the  Defendant  herein,  would  as 
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long  as  he  was  alive  hold  the  assets  in  trust  for  him  and  in  the 
event  of  him  so  desiring  she  would  deal  with  same  as  directed, 
but  in  the  event  of  him  dying  before  making  any  such  direction 
the  Defendant  was  to  receive  the  benefits  accruing  from  the  said 
estates. 

“12.  So  long  as  no  dealings  were  had  with  the  lands  men- 
tioned in  the  Writ  of  Summons  herein  the  Plaintiff  was  quite 
content  that  the  property  in  question  remain  vested  in  the  Defend- 
ant in  accordance  with  the  terms  set  out  in  paragraph  5 hereof 
and  that  the  Defendant  receive  a share  of  the  rents  and  profits 
from  the  said  lands.” 

He  quotes  the  following  passage  from  the  reasons  for  judg- 
ment of  Moss  J.  in  McManus  v.  McManus  (1876) , 24  Gr.  118  at 
124: 

“No  one  who  has  watched  the  administration  of  justice  in 
our  Courts  will  doubt  the  wisdom  of  a rule  declaring  that,  if 
under  certain  circumstances  a plaintiff  is,  notwithstanding  the 
statute,  to  be  exempt  from  the  necessity  of  producing  written 
evidence  of  a trust  in  his  favour,  he  shall  at  least  establish  its 
existence  by  verbal  testimony  of  a clear,  satisfactory  and  con- 
vincing character.  The  perils  which  encompass  relaxations  of 
the  statute  are  great  enough  to  justify  a Court  in  exacting  an 
amount  of  verbal  testimony  which  shall  produce  a strong  degree 
of  conviction.  If  a trust  is  to  be  established  by  parol  despite 
the  statute,  sound  policy  requires  that  its  existence  should  be 
brought  within  the  range  of  reasonable  certainty,  and  not  left 
within  the  shadowy  region  of  conjecture. 

“If,  in  consideration  of  special  circumstances,  and  for  the  vin- 
dication of  justice,  a man  receives  the  indulgence  of  submitting 
evidence  apparently  excluded  by  the  statute,  he  may  well  be 
required  to  justify  the  action  of  the  Court  in  his  favour  by  bring- 
ing forward  clear,  distinct  and  precise  testimony  by  presenting 
a case  not  resting  upon  a very  nice  balance  of  conflicting  state- 
ments, by  producing  in  short  proofs  little,  if  at  all,  inferior  to  a 
written  document  in  their  efficacy.” 

As  already  indicated,  counsel  for  the  plaintiff  takes  issue  with 
this  contention  and  puts  his  case  forward  as  based  upon  a result- 
ing trust  in  the  plaintiff’s  favour.  Be  that  as  it  may,  the  plaintiff 
is  nevertheless  burdened  with  the  onus  of  rebutting  the  pre- 
sumption of  a gift  by  way  of  advancement,  which  arises  in  his 
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wife’s  favour.  The  question  being  the  intent  with  which  the 
transaction  took  place,  the  plaintiff  must  prove  such  intent  and 
must  prove  it  at  least  within  a reasonable  probability. 

I do  not  propose  to  deal  with  the  defence  pleaded  under  s.  9 
of  The  Statute  of  Frauds,  R.S.0. 1937,  c.  146.  If  the  correct  view 
should  be  that  a trust  does  exist  in  the  plaintiff’s  favour  as 
claimed,  then  there  is  a complete  answer  to  the  defendant  in  the 
following  words  of  Lindley  L.J.  in  Rochefoucauld  v,  Boustead, 
[1897]  1 Ch.  196  at  206: 

“It  is  further  established  by  a series  of  cases,  the  propriety 
of  which  cannot  now  be  questioned,  that  the  Statute  of  Frauds 
does  not  prevent  the  proof  of  a fraud;  and  that  it  is  a fraud  on 
the  part  of  a person  to  whom  land  is  conveyed  as  a trustee,  and 
who  knows  it  was  so  conveyed,  to  deny  the  trust  and  claim  the 
land  himself.” 

It  is  further  argued  on  behalf  of  the  defendant  that  the  con- 
sideration expressed  in  the  deed  is  “certain  valuable  considera- 
tion, natural  love  and  affection  and  the  sum  of  Two  Dollars”, 
and  that  “natural  love  and  affection”,  while  it  does  not  constitute 
valuable  consideration,  constitutes  good  consideration  and  that 
the  words  “natural  love  and  affection”  are  words  that  are  gen- 
erally used  in  a deed  given  by  a husband  to  a wife  when  the  for- 
mer intends  to  make  a gift  to  the  latter.  Counsel  also  argues  that 
the  defendant,  having  accepted  the  benefits,  accepted  them  cum 
onere,  and  is  equitably  obligated  to  indemnify  the  plaintiff  against 
the  mortgage  to  which  the  property  was  subject,  so  that  to  that 
extent  she  gave  valuable  consideration  to  the  plaintiff.  Having 
regard,  however,  to  the  conclusion  at  which  I have  arrived  in 
this  case,  it  becomes  unnecessary  for  me  to  deal  with  these  sub- 
missions. 

Another  point  which  was  raised  in  the  case  at  bar  was  that 
there  was  no  intention  shown  on  the  part  of  the  defendant,  as 
the  receiver,  to  retain  the  property  entirely  as  her  own,  without 
restoring  it  to  the  giver.  That  was  quite  true  as  to  what  occurred 
in  1928.  Whatever  she  then  received  was  hers  to  control  only 
during  the  brief  period  of  time  between  the  execution  and  delivery 
of  the  assignment  and  the  execution  and  delivery  of  the  re- 
assignment. When  she  learned  that  she  had  executed  a re-assign- 
ment  she  was  aware  that  she  had  no  interest  in  the  property 
whatsoever.  The  conveyance  made  to  the  defendant  in  1930,  ; 
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however,  was  made  without  her  knowledge  at  that  time  and  for 
some  ten  years  thereafter.  It  would  seem  to  be  well  established 
that  express  acceptance  by  the  donee  is  not  necessary  to  complete 
a gift  by  the  donor,  and  that  acceptance  of  a gift  by  the  donee  is 
to  be  presumed  until  his  dissent  is  signified,  even  though  he  is  not 
aware  of  the  gift,  this  being  equally  so  although  the  gift  be  of  an 
onerous  nature,  or  what  is  called  an  “onerous  trust” : 15  Halsbury, 
2nd.  ed.  1934,  p.  720,  para.  1254;  and  cases  cited. 

It  was  held  in  Sherratt  v.  The  Merchants  Bank  of  Canada 
(1894),  21  O.A.R.  473,  that  a gift  to  a person  without  his  knowl- 
edge, if  made  in  proper  form,  vests  the  property  in  him  at  once, 
subject  to  his  right  to  repudiate  it  when  informed  of  it.  This 
case  was  applied  in  Wilson  v.  Hicks  (1910) , 21  O.L.R.  623  at  635, 
affirmed  (1911),  23  O.L.R.  496. 

In  the  case  at  bar,  as  already  mentioned,  the  deed  to  the  wife 
was  registered  on  the  21st  July  1930.  It  is  clear  that  such  regis- 
tration is  not  to  be  deemed  to  be  notice  of  the  deed  to  the  wife : 
see  McLeod  v.  Curry^  54  O.L.R.  205,  [1923]  4 D.L.R.  100,  per 
Meredith  C.J.O.  at  p.  207.  The  knowledge  of  the  wife  must  be 
actual  knowledge,  and  The  Registry  Act,  R.S.O.  1937,  c.  170  has 
no  bearing.  She  received  actual  knowledge  in  1940  when  the 
fact  was  communicated  to  her  by  the  plaintiff  in  the  Family 
Court  and  this  information  was  confirmed  by  a search  made 
subsequently  by  her  solicitor  in  the  Registry  Office.  Her  conduct 
thereafter  indicates  with  abundant  clearness  that  she  not  only 
accepted  the  gift,  but  took  such  legal  action  as  she  deemed 
necessary  to  enable  her  to  enjoy  the  fruits  thereof,  namely  the 
partition  proceedings  which  were  settled  in  the  manner  herein- 
before mentioned,  and  as  a result  of  which  she  obtained  from 
her  co-owners,  though  not  directly  from  the  plaintiff,  unqualified 
acknowledgment  of  the  right  and  title  which  she  asserted  thereto. 
I must  find  that  the  plaintiff  was  made  fully  aware,  and  placed 
in  complete  possession,  of  all  the  facts  relating  to  the  settlement 
entered  into.  Notwithstanding  his  possession  of  this  knowledge, 
he  sleeps  on  his  rights  and  does  nothing  whatsoever  to  assert 
them  until  1946,  almost  six  years  later.  He  does  act  within  the 
statutory  period,  however,  so  that  while  the  defendant  may  in 
one  sense  be  justified  in  invoking  the  maxim  vigilantihus,  non  dor- 
mientihus,  lex  succurit^  the  plaintiff  is  entitled  to  the  full  statutory 
period  before  his  claim  becomes  unenforceable.  It  is  questionable. 
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to  my  mind,  if  there  are  present  in  this  case  all  the  elements 
which  must  co-exist  if  estoppel  is  to  be  raised  successfully  against 
the  plaintiff  by  reason  of  his  acquiescence:  see  13  Halsbury,  2nd 
ed.  1934,  p.  209,  para.  201.  In  any  event  estoppel  has  not  been 
pleaded.  However,  the  plaintiff’s  inaction,  during  the  lengthy 
period  mentioned,  has  a very  important  bearing,  in  my  opinion, 
on  the  question  of  his  intention  in  making  the  conveyance  to  his 
wife. 

Dealing  with  the  evidence  which  is  admissible  to  rebut  the 
presumption  of  a trust  or  advancement,  the  author  of  Snell’s 
Principles  of  Equity,  22nd  ed.  1939,  at  pp.  122-3  states:  “The 

acts  and  declarations  of  the  parties  before  or  at  the  time 
of  the  purchase,  or  so  immediately  after  it  as  to  constitute  a 
part  of  the  transaction,  are  admissible  in  evidence  either  for  or 
against  the  party  who  did  the  act  or  made  the  declaration;  subse- 
quent acts  and  declarations  are  only  admissible  as  evidence  against 
the  party  who  did  or  made  them,  and  not  in  his  favour.”  The 
author  cites  Block  v.  McAvoy  (1872),  L.R.  15  Eq.  55;  Redington 
V.  Redington  (1794),  3 Ridg.  Pari.  Rep.  106  at  182, 193;  Sidmouth 
V,  Sidmouth  (1840),  2 Beav.  447,  48  E.R.  1254. 

It  follows  that  the  receipt  of  a share  of  rents  and  profits  by  the 
plaintiff  in  the  interval  between  1930  and  1940  is  not  evidence 
to  support  his  contention  that  he  had  no  intention  of  benefiting 
his  wife,  but  on  the  other  hand  his  inaction  for  so  long  a period 
of  time,  after  being  fully  apprised  of  the  fact  that  his  wife  was 
asserting  rights  of  absolute  ownership  with  relation  to  the  prop- 
erty, is  a subsequent  act  which  is  wholly  consistent  with  an 
intention  on  his  part  to  make  an  absolute  gift  of  the  same  to  her. 
He  says,  of  course,  that  he  felt  quite  safe  as  long  as  the  property 
was  unsold,  and  that  he  relied  upon  the  undated  re-assignment 
of  1928  and  on  the  fact  that  he  did  not  believe  that  his  wife 
would  really  lay  claim  to  the  property.  This  explanation,  in  the 
light  of  all  the  other  circumstances,  is  unimpressive.  His  acquies- 
cence for  almost  six  years  in  what  his  wife  had  done,  pursuant 
to  what  she  deemed  to  be  her  rights  under  the  conveyance,  is  a 
circumstance  of  evidence  to  which  great  weight  must  of  necessity 
be  attached. 

I cannot  depart  from  this  case  without  observing  that  even  if 
full  credence  were  to  be  given  to  the  declaration  which  the  plain- 
tiff alleges  that  he  made  to  his  wife  prior  to  the  1928  transaction. 
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and  if  the  Court  were  disposed  to  accept  his  contention  that  the 
1928  and  1930  transactions  were  one  and  inseparable,  his  action 
could  still  be  properly  interpreted  as  indicating  a clear  intention 
of  benefiting  his  wife  and  making  some  provision  for  her,  so  that 
if  one  were  to  concede  that  he  was  reserving  to  himself  a right 
to  the  rents  and  profits  arising  from  the  land,  he  did,  neverthe- 
less, wish  to  benefit  his  wife  by  giving  her  the  property  to  be  hers 
should  she  survive  him.  It  would  not  be  straining  his  own  version 
of  what  occurred  prior  to  these  transactions  to  place  such  an 
interpretation  upon  it.  As  stated  above,  however,  his  evidence 
upon  this  point  has  been  rejected  in  favour  of  his  wife’s  evidence. 

It  follows  from  the  foregoing  that  the  plaintiff  is  not  entitled 
to  the  relief  sought  by  him  and  that  his  action  must  be  dismissed 
with  costs. 

Action  dismissed  with  costs. 

Solicitor  for  the  plaintiff:  James  P.  Manley,  Toronto. 

Solicitors  for  the  defendant:  Millar  & Hunter,  Toronto. 


[COURT  OF  APPEAL.] 

Wiksech  v*  General  News  Company  and  Leith* 

Negligence — Fatal  Accidents — Contributory  Negligence  of  Deceased — 
Whether  Damages  to  be  Apportioned — Position  of  Administratrix  in 
Action — The  Negligence  Act,  R.S.O.  1937,  c.  115,  ss.  2,  3 — The  Fatal 
Accidents  Act,  R.S.O.  1937,  c.  210,  s.  2. 

Where,  in  an  action  under  The  Fatal  Accidents  Act,  the  jury  finds  that 
the  deceased  has  been  guilty  of  negligence  contributing  to  his  injuries, 
the  damages  should  be  apportioned  in  accordance  with  the  provisions 
of  The  Negligence  Act.  Stewart  v.  Ottawa  Electric  Railway  Company 
and  Hollis,  [1945]  O.W.N.  639;  Littley  v.  Brooks  and  Canadian  National 
Railway  Company,  [1932]  S.C.R.  462;  Stark  v.  Batchelor  (1928),  63 
O.L.R.  135,  applied. 

An  administratrix  who  sues  under  The  Fatal  Accidents  Act  does  so  solely 
in  the  interests  and  on  behalf  of  the  relatives  mentioned  in  the  Act, 
and  in  no  sense  does  she  sue  as  the  representative  or  trustee  of  the 
estate  of  the  deceased.  Trueman  v Hydro-Electric  Power  Commission 
of  Ontario  (1924),  53  O.L.R.  434;  Bryn  v.  Paterson  Steamships  Ltd., 
[1936]  O.R.  311,  applied. 

Damages — Assessment  by  Jury — Review  by  Court  of  Appeal. 

The  Court  of  Appeal  is  not  a court  of  review  for  the  purpose  of  con- 
trolling a jury’s  assessment  of  damages,  and  it  has  no  jurisdiction  in 
respect  of  the  amount  awarded  to  rehear  the  case  for  that  purpose. 
The  question  is  not  whether  the  verdict  appears  to  the  appellate  Court 
to  be  right,  but  whether  it  is  such  as  to  show  that  the  jury  have 
failed  to  perform  their  duty,  and  only  in  the  latter  case  is  interference 
justified.  Warren  v.  Gray  Goose  Stage  Limited,  [1938]  S.C.R.  52; 
Mechanical  and  General  Inventions  Company,  Limited  et  al.  v.  Austin 
et  al.,  [1935]  A.C.  346,  and  other  authorities,  applied. 
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An  appeal  by  the  defendants,  and  a cross-appeal  by  the  plain- 
tiff, from  the  judgment  of  Chevrier  J.,  [1947]  O.W.N.  3. 

9th  April  1947.  The  appeal  was  heard  by  Henderson^  Hogg 
and  Aylesworth  JJ.A. 

J.  L,  G.  Keogh,  for  the  defendants,  appellants : The  award  of 
damages  by  the  jury  was  grossly  excessive,  and  it  is  inconceivable 
that  the  jury  arrived  at  the  figures  by  a proper  calculation  of 
the  plaintiff’s  circumstances : Gauley  v.  The  Hydro-Electric  Pow- 
er Commission  of  Ontario,  [1940]  O.W.N.  100  at  101-2,  [1940] 
2 D.L.R.  191;  Rowley  v.  London  and  North  Western  Railway  Com- 
pany (1873),  L.R.  8 Ex.  221  at  229,  231. 

There  was  misdirection  by  the  trial  judge,  in  suggesting  that 
an  amount  should  be  given  which  would  be  equivalent  to  the 
amount  which  would  have  been  provided  by  the  deceased  had  he 
lived  out  his  natural  life-expectancy:  Royal  Trust  Company  v. 
Canadian  Pacific  Railway  Company,  38  T.L.R.  899,  67  D.L.R. 
518  at  520,  [1922]  3 W.W.R.  24.  The  trial  judge  did  not  suffici- 
ently instruct  the  jury  to  take  into  consideration  the  benefits 
which  accrued  to  the  plaintiff  from  the  death:  Davies  et  al.  v. 
Powell  Duffryn  Assocmted  Colleries  Limited,  [1942]  A.C.  601, 
[1942]  1 All  E.R.  657  at  658,  660,  662,  663,  665;  Mayne  on  Dam- 
ages, 10th  ed.  1927,  p.  452;  Baker  v.  Dalgleish  Steam  Shipping 
Company,  [1922]  1 K.B.  361.  Smith  v,  Boyd  et  al.,  [1945]  S.L.T. 
108,  being  a Scottish  case,  is  not  binding  on  this  Court. 

H.  E.  Harris,  K.C.,  for  the  plaintiff,  respondent:  The  Court 
should  not  order  a new  assessment  of  damages,  since  it  is  clear 
that  even  if  there  was  misdirection  no  substantial  wrong  or  mis- 
carriage of  justice  has  resulted:  The  Judicature  Act,  R.S.0. 1937, 
c.  100,  s.  27(1). 

As  to  the  cross-appeal:  The  damages  assessed  were  not  subject 
to  apportionment  under  The  Negligence  Act,  R.S.O.  1937,  c.  115, 
by  reason  of  the  negligence  of  the  deceased,  and  judgment  should 
have  been  entered  for  the  plaintiff  for  the  full  amount  of  damages. 
Section  3 of  the  Act  expressly  refers  to  the  negligence  of  the 
plaintiff,  and  this  term  cannot  include  a deceased  person.  The 
plaintiff  here,  who  sued  under  ss.  2 and  3 of  The  Fatal  Accidents  ‘ 
Act,  R.S.O.  1937,  c.  210,  and  not  as  representing  her  husband’s 
estate,  was  in  no  way  negligent.  Littley  v.  Brooks  and  Canadian 
National  Railway  Company,  [1932]  S.C.R.  462,  [1932]  2 D.L.R. 
386,  39  C.R.C.  306,  was  decided  under  The  Contributory  Negli- 
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gence  Act,  R.S.0. 1927,  c.  103,  which  was  differently  worded  from 
the  present  Act.  This  case  is  distinguishable  from  one  in  which 
both  husband  and  wife  sue  for  damages  arising  out  of  an  injury  to 
the  wife,  and  the  husband’s  recovery  for  out-of-pocket  expenses  is 
reduced  in  proportion  to  the  negligence  of  the  wife,  because  there 
there  is  a relationship  of  principal  and  agent,  which  is  absent  here. 

If  damages  are  to  be  apportioned  under  s.  2 of  The  Negligence 
Act,  s.  3 becomes  meaningless,  and  mere  surplusage.  Effect  must 
be  given  to  the  whole  of  the  Act:  Williams  v.  Box  (1'910),  44 
S.C.R.  1 at  24;  10  C.ED.  (Ont.) , p.  243. 

This  point  was  raised,  but  not  decided,  in  Btewart  v.  Ottawa 
Electric  Railway  Company  and  Hollis,  [1945]  O.W.N.  639,  [1945] 
4 D.L.R.  400,  58  C.R.T.C.  361. 

The  trial  judge  was  wrong  in  his  view  that  the  plaintiff  repre- 
sented her  husband’s  estate  under  The  Trustee  Act,  R.S.O.  1937, 
c.  165,  and  that  a finding  of  negligence  against  the  husband  was 
in  effect  a finding  of  negligence  against  her.  Her  cause  of  action 
is  not  as  representing  the  estate,  but  personal,  as  representing 
the  dependants  named  in  The  Fatal  Accidents  Act,  and  is  only 
conditioned  on  whether  or  not  the  deceased,  if  he  had  survived, 
could  himself  have  brought  an  action:  British  Columbia  Electric 
Railway  Corripany,  Limited  v.  Gentile,  [1914]  A.C.  1034  at  1040- 
1, 18  D.L.R.  264,  6 W.W.R.  1342,  28  W.L.R.  795, 18  C.R.C.  217. 

There  is  no  identification  of  this  plaintiff  with  the  negligence 
of  the  deceased:  Union  Steamship  Company  of  New  Zealand, 
Umited  v.  Robin,  [1920]  A.C.  654,  at  658,  660,  661,  [1920]  1 
W.W.R.  845. 

J.  L.  G.  Keogh,  in  reply:  If  The  Negligence  Act  does  not  apply 
to  actions  under  The  Fatal  Accidents  Act,  the  plaintiff’s  action 
should  have  been  dismissed,  since  the  negligence  of  the  deceased 
would  have  been  an  absolute  bar  at  common  law. 

We  rely  on  the  authorities  cited  by  the  learned  trial  judge 
in  his  reasons,  particularly  Littley  v.  Brooks  and  Canadian  Na- 
tional Railway  Company,  [1932]  S.C.R.  462,  [1932]  2 D.L.R.  386, 
39  C.R.C.  306.  The  slight  change  in  the  wording  of  the  statute 
does  not  affect  the  applicability  of  that  judgment. 

Cur.  adv.  vult. 

12th  January  1948.  The  judgment  of  the  Court  was  delivered 
by 

Hogg  J.A.: — ^This  is  an  appeal,  related  to  the  quantum  of 
damages  only,  from  a judgment  pronounced  by  Mr.  Justice  Chev- 
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rier,  after  a trial  by  jury,  whereby  the  respondent,  who  is  the 
administratrix  of  the  estate  of  her  late  husband,  brought  action 
under  The  Fatal  Accidents  Act,  R.S.0. 1937,  c.  210,  for  the  benefit 
of  herself  and  of  an  infant  child,  and  was  awarded  damages.  Fred 
Wiksech,  the  husband  of  the  plaintiff,  died  as  the  result  of 
injuries  he  suffered,  caused  by  the  operation  of  a motor  truck 
owned  by  the  defendant  company  and  driven  by  the  defendant 
Leith.  The  jury,  in  answer  to  certain  of  the  questions  put  to 
them  by  the  learned  trial  judge,  found  the  degree  of  negligence 
of  the  deceased  causing  or  contributing  to  his  death  to  be  40 
per  cent,  and  the  negligence  of  the  defendant  Leith  to  be  60  per 
cent.  The  jury  awarded  the  plaintiff,  as  widow  of  the  deceased, 
the  sum  of  $14,562,  and  June  Wiksech,  the  child  of  the  deceased 
and  the  plaintiff,  the  sum  of  $1,500,  or  a total  of  $16,082.  The  trial 
judge  apportioning  this  amount  according  to  the  degree  of 
negligence  found  as  aforesaid,  awarded  $9,649.20,  being  $8,749.20 
for  the  plaintiff  and  $900  for  the  infant  child. 

The  appellants  contend  that  the  amount  of  damages  found  by 
the  jury  was  excessive  and  unreasonable  and  request  a new  trial 
with  respect  to  the  assessment  of  damages.  _ 

Under  the  terms  of  Rule  497  of  the  Rules  of  Practice  and  Pro- 
cedure, the  respondent  served  notice  that  she  intended  to  contend 
that  the  judgment  should  be  varied  by  awarding  her  the  total 
amount  of  the  damages  assessed  by  the  jury,  namely  $16,082, 
upon  the  ground  that  such  damages  are  not  subject  to  apportion- 
ment under  the  terms  of  The  Negligence  Act,  R.S.0. 1937,  c.  115. 

The  effect  of  The  Negligence  Act  upon  an  action  brought  under 
the  provisions  of  The  Fatal  Accidents  Act  is  discussed  at  some 
length  by  this  Court  in  Stewart  v.  Ottawa  Electric  Railway  Com- 
pany and  Hollis,  [1945]  O.W.N.  639,  [1945]  4 D.L.R.  400,  58 
C.R.T.C.  361,  although  the  neat  point  as  to  whether  or  not  the 
damages  assessed  by  a jury  in  an  action  brought  under  Lord 
Campbell’s  Act  were  subject  to  apportionment  by  reason  of  the 
negligence  of  the  deceased  was  not  in  issue  in,  and  was  not 
decided  by,  that  appeal.  It  was  held,  however,  following  the 
judgment  of  the  Supreme  Court  of  Canada  in  Littley  v.  Brooks 
and  Canadian  National  Railway  Company,  [1932]  S.C.R.  462, 
[1932]  2 D.L.R.  386,  39  C.R.C.  306,  that  although  the  deceased, 
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with  respect  to  whose  death  the  action  was  brought,  was  found 
to  have  contributed  by  his  negligence  to  the  injuries  that  caused 
his  death,  his  widow  was  entitled  to  bring  and  maintain  the  action 
against  a defendant  who,  through  his  negligence,  contributed  to 
the  death  of  the  victim  of  the  accident.  Gillanders  and  Roach 
JJ.A.  stated  that  it  was  not  necessary  for  them  to  express  an 
opinion  on  the  question  whether  or  not  the  damages  assessed 
were  subject  to  apportionment  by  reason  of  the  negligence  of  the 
deceased  as  that  question  did  not  arise  for  decision.  Apportion- 
ment had  been  applied  by  the  trial  judge,  and  the  respondent  did 
not  cross-appeal.  An  appeal  to  the  Supreme  Court  of  Canada  in 
the  Stewart  case  was  dismissed  without  written  reasons  being 
given. 

It  was  argued  by  counsel  for  the  respondent  that  the  decision 
of  the  Supreme  Court  of  Canada  in  the  Littley  case  had  no  appli- 
cation to  the  present  action  with  regard  to  the  apportionment 
of  damages  because  of  the  repeal  of  The  Contributory  Negligence 
Act,  and  the  substitution  therefor,  in  the  year  1930,  of  The  Negli- 
gence Act,  now  R.S.O.  1937,  c.  115,  which  is  somewhat  different 
in  its  language  from  that  of  the  former  Act. 

The  Contributory  Negligence  Act,  R.S.O.  1927,  c.  103,  which 
was  superseded  by  The  Negligence  Act,  1930,  c.  27,  read  in  part 
as  follows: 

“Secondly:  The  degree  in  which  each  party  was  in  fault  and 
the  manner  in  which  the  amount  of  damages  found  should  be 
apportioned  so  that  the  plaintiff  shall  have  judgment  only  for  so 
much  thereof  as  is  proportionate  to  the  degree  of  fault  imput- 
able to  the  defendant.” 

The  Negligence  Act  provides  for  the  apportionment  of  dam- 
ages with  respect  to  the  plaintiff  and  the  defendant  by  s.  3,  which 
reads: 

“In  any  action  for  damages  which  is  founded  upon  the  fault 
or  negligence  of  the  defendant  if  fault  or  negligence  is  found  on 
the  part  of  the  plaintiff  which  contributed  to  the  damages,  the 
court  shall  apportion  the  damages  in  proportion  to  the  degree  of 
fault  or  negligence  found  against  the  parties  respectively.” 

According  to  the  construction  placed  upon  The  Contributory 
Negligence  Act  by  the  judgment  in  the  Littley  case,  the  degree  in 
which  each  party  to  the  accident  was  in  fault  is  to  be  apportioned. 
Rinfret  J.  (now  C.J.C.)  said  at  p.  475: 
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“What  the  jury  is  to  find  is  ‘the  degree  in  which  each  party 
was  in  fault’.  ‘Party’  here  means  ‘party  to  the  accident’.  Under 
the  Act,  the  primary  concern  is  to  establish  the  degree  of  liability 
of  each  party  to  the  accident.” 

But  it  was  argued  on  behalf  of  the  respondent  that  s.  3 of  the 
present  Negligence  Act  does  not  use  the  word  “party”,  but  the 
words  “plaintiff”  and  “defendant”  are  substituted  therefor,  with 
the  result  that  the  “plaintiff”,  who  is  the  respondent  in  this  appeal, 
since  she  was  not  a party  to  the  accident,  was  not  within  the 
ambit  of  the  section. 

The  problem  presented  to  the  Court  for  solution  is  whether 
it  was  the  intention  and  purpose  of  the  legislation  of  1930,  when 
the  present  Negligence  Act  was  passed,  so  to  change  the  law  that 
an  apportionment  of  damages  could  not  be  made  in  an  action 
brought  under  The  Fatal  Accidents  Act  where  the  party  institut- 
ing the  action  could  not  under  any  circumstances  be  the  party  i 
whose  injuries  in  the  accident  are  the  basis  of  the  action. 

It  is  true  that  a primary  rule  of  construction,  in  an  endeavour 
to  find  the  true  intent  and  meaning  of  a statute,  if  its  language 
is  precise  and  unambiguous,  is  that  it  should  be  read  in  its  natural 
and  ordinary  sense,  but  that  rule  is  not  without  its  limitations  and 
exceptions.  As  is  stated  in  Maxwell  on  the  Interpretation  of 
Statutes,  9th  ed.  1946,  p.  85:  “It  is  not  infrequently  necessary, 
therefore,  to  limit  the  effect  of  the  words  contained  in  an  enact- 
ment (especially  general  words),  and  sometimes  to  depart,  not 
only  from  their  primary  and  literal  meaning,  but  also  from  the 
rules  of  grammatical  construction  in  cases  where  it  seems  highly 
improbable  that  the  words  in  their  wide  primary  or  grammatical 
meaning  actually  express  the  real  intention  of  the  Legislature.” 

This  particular  rule  of  interpretation  was  discussed  by  Gil- 
landers  J.A.  in  Harrison  v.  Toronto  Motor  Car  Limited  and  Krug, 
[1945]  O.R.  1,  [1945]  1 D.L.R.  286,  where  the  meaning  of  the  sHI 
language  of  a certain  section  of  The  Highway  Traffic  Act,  R.S.O. 
1937,  c.  288,  was  under  consideration.  That  learned  judge  saidj|n 
at  p.  12:  “The  more  reasonable  view  is  that  the  application  is||H 
limited  to  the  objects  of  the  statute  in  which  it  is  found.  It  should^® 
also  be  borne  in  mind  that  the  legislature  is  presumed  not  to  “ 
intend  any  substantial  alteration  in  the  law  beyond  the  immediate 
scope  and  object  of  the  statute  under  consideration.”  See  also  the 
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cases  referred  to  in  Rodd  et  al.  v.  Western  et  dl.,  [1946]  O.R.  619, 
[1946]  4 D.L.R.  465. 

The  Court  should  look  at  “the  plain  reasonable  meaning  of  the 
language  of  [an]  Act”;  per  Nesbitt  J.  in  The  Canadian  Pacific 
Railway  Company  v.  The  James  Bay  Railway  Company  (1905), 
36  S.C.R.  42  at  90. 

The  language  used  by  Orde  J.A.  in  Stark  v.  Batchelor,  63 
O.L.R.  135,  [1928]  4 D.L.R.  815,  with  respect  to  the  former  Con- 
tributory Negligence  Act  is,  in  my  view,  applicable  to  the 
present  Negligence  Act.  That  learned  judge  said  at  p.  141 : 

“The  Act  is  not  designed  for  the  protection  of  defendants.  It 
is  intended  to  give  a plaintiff,  guilty  of  contributory  negligence, 
some  relief  where  formerly  his  action  would  have  been  dismissed. 
It  entitles  him  to  recover  his  damages,  but  to  the  extent  to  which 
he  was  to  blame  he  must  suffer  the  loss  himself.  Instead  of  giving 
any  rights  to  a defendant,  the  Act  has  cut  down  the  complete 
defence  formerly  available  to  him  and  has  made  him  liable  for 
a proportionate  part  of  the  plaintiffs  damages.” 

The  Negligence  Act  and  The  Fatal  Accidents  Act  must  be 
examined  in  their  relationship  to,  and  effect  upon,  each  other. 

By  virtue  of  s.  2 of  The  Fatal  Accidents  Act,  “Where  the  death 
of  a person  has  been  caused  by  such  wrongful  act,  neglect  or 
default,  as,  if  death  had  not  ensued,  would  have  entitled  the 
person  injured  to  maintain  an  action  and  recover  damages  in 
respect  thereof,  the  person  who  would  have  been  liable,  if  death 
had  not  ensued,  shall  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured  ...”  This  section  must 
be  read  in  conjunction  with  s.  3 of  The  Negligence  Act  in  order 
to  ascertain  what  the  liability  on  the  part  of  the  deceased  would 
have  been  if  he  had  been  alive  and  was  maintaining  the  action 
as  the  plaintiff  therein.  Had  the  deceased  lived,  he  would  have 
been  entitled  upon  the  jury’s  finding  to  recover  damages  in  pro- 
portion to  the  degree  of  fault  or  negligence  found  against  the 
defendant  Leith,  and  that  only. 

Contributory  negligence  on  the  part  of  the  deceased  is  not  an 
answer  to  the  action  as  was  held  in  Steivart  v.  Ottawa  Electric 
Railway  Company  and  Hollis,  supra.  Gillanders  J.A.,  in  that 
appeal,  said  at  p.  641:  “The  Contributory  Negligence  Act  [now 
The  Negligence  Act]  of  Ontario,  has  not  created  a new  right  of 
action  and  it  has  not  taken  away  the  defence  of  contributory  negli- 
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gence.  It  has  only  modified  the  effect  of  that  defence.  Where 
contributory  negligence  used  to  be  an  absolute  answer  to  the 
action,  the  Act  says  that  henceforth  it  shall  not  be  so  and  it  shall 
only  mitigate  the  liability  of  the  negligent  party  owing  to  the 
contributory  fault  of  the  victim.” 


This  statement  of  the  law,  that  the  contributory  negligence 
mitigates  the  liability  of  the  negligent  party  owing  to  the  contribu- 
tory fault  of  the  victim,  must  mean,  in  my  opinion,  that  the  dam- 
ages to  be  paid  by  the  defendant  are  only  those  proportionate  to 
his  degree  of  fault.  In  British  Columbia  Electric  Railway  Com- 
pany, Limited  v.  Gentile,  [1914]  A.C.  1034,  18  D.L.R.  264,  6 
W.W.R.  1342,  28  W.L.R.  795,  18  C.R.C.  217,  Lord  Dunedin  said 
at  p.  1041,  referring  to  an  action  brought  under  Lord  Campbell’s 
Act:  “Their  Lordships  are  of  opinion  that  the  punctum  temporis 
at  which  the  test  is  to  be  taken  is  at  the  moment  of  death,  with 
the  idea  fictionally  that  death  has  not  taken  place.  At  that 
moment,  however,  the  test  is  absolute.  If,  therefore,  the  deceased 
could  not,  had  he  survived  at  that  moment,  maintained,  i.e.,  suc- 
cessfully maintained,  his  action,  then  the  action  under  the  Act 
does  not  arise.” 

I do  not  think  that  the  object  and  purpose  of  the  present 
Negligence  Act,  in  view  of  the  language  of  s.  2 of  The  Fatal  Acci- 
dents Act,  can  be  held  to  be  that  its  benefits  are  confined  to  an 
action  where  there  is  contributory  negligence  only  on  the  part 
of  a person  who  is  alive  and  must  himself  be  a plaintiff.  It  is 
not  the  status  alone  of  the  parties  with  which  The  Negligence 
Act  is  interested,  in  so  far  as  the  right  to  apportion  damages  is 
concerned,  but  it  is  whether  there  was  negligence  not  only  upon 
the  part  of  the  one  against  whom  an  action  has  been  brought, 
but  also  on  the  part  of  the  person  suffering  the  injury.  I am, 
therefore,  of  the  opinion  that  the  damages  in  this  action  could 
properly  be  apportioned  between  the  plaintiff  and  the  defendants. 

Counsel  for  the  respondent  submitted  that  the  learned  trial 
judge  was  in  error  in  expressing  in  his  reasons  for  judgment 
that  the  respondent  sued  as  administratrix  of  her  husband’s  estate, 
and  that  the  jury’s  finding  of  negligence  on  the  part  of  her 
deceased  husband  was  in  effect  a finding  of  negligence  on  the 
part  of  the  plaintiff,  as  representing  her  husband’s  estate  by^ 
virtue  of  The  Trustee  Act,  R.S.0. 1937,  c.  165. 
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The  right  of  an  administrator  to  bring  action  under  The  Fatal 
Accidents  Act  is  solely  in  the  interest,  and  for  the  benefit,  of  those 
relatives  of  the  deceased  who  are  mentioned  in  the  Act,  and  not 
as  the  representative  or  trustee  of  the  deceased  or  his  estate. 

In  Trueman  v.  Hydro-Electric  Power  Commission  of  Ontario, 
53  O.L.R.  434,  [1924]  1 D.L.R.  405,  in  the  Court  of  Appeal,  it  was 
said  that  where  an  action  was  instituted  under  The  Fatal  Accidents 
Act  by  the  personal  representative  of  the  deceased,  or  by  one  of 
the  family,  such  person  sued  as  representative  for  those  members 
of  the  family  who  had  suffered  loss,  and  not  as  trustee  of  the 
deceased  or  of  his  estate,  or  for  the  family  as  a class. 

In  the  present  case  the  administratrix  brought  the  action, 
which  is  the  subject  of  this  appeal,  not  qua  administratrix,  but  as 
trustee  for  those  who  suffered  loss  by  reason  of  her  husband’s 
death.  The  statute  gives  a new  cause  of  action.  A number  of 
the  leading  cases  on  this  subject  are  discussed  in  Byrn  v.  Paterson 
Steamships  Ltd.,  [1936]  O.R.  311,  [1936]  3 D.L.R.  111. 

Turning  now  to  the  ground  of  appeal  that  the  total  amount 
of  damages  awarded  by  the  jury  is  so  excessive  and  unreason- 
able that  a new  trial  on  this  branch  of  the  case  should  be  ordered, 
the  law  which  is  applicable  to  this  subject  is  set  forth  in  the  com- 
paratively recent  case  in  the  Supreme  Court  of  Canada  of  Warren 
V.  Gray  Goose  Stage  Limited,  [1938]  S.C.R.  52,  [1938]  1 D.L.R. 
104.  The  appeal  was  from  the  judgment  of  the  Court  of  Appeal 
for  Saskatchewan  which  reversed  the  judgment  of  the  trial  judge, 
with  a jury^  awarding  $5,392.30  as  damages  resulting  from  an 
automobile  accident  and  ordered  a new  trial  limited  to  the 
asssessment  of  damages,  upon  the  ground  that  the  amount  of 
damages  fixed  by  the  jury  was  grossly  excessive.  The  judgment 
of  Duff  C.J.  and  Crocket,  Davis  and  Hudson  JJ.  was  delivered 
by  Davis  J.,  who  said  at  p.  57 : 

'Tn  the  case  before  us,  however,  the  damages  had  been 
assessed  by  a jury  and  the  Court  of  Appeal  had  no  jurisdiction  in 
respect  of  the  amount  awarded  to  rehear  the  case  and  control 
the  verdict  of  the  jury.  The  court  is  not  a court  of  review  for 
that  purpose.  If,  viewing  the  evidence  as  a whole,  the  Court 
of  Appeal  can  see  plainly  that  the  amount  of  damages  is  in  law 
indefensible,  or  that  the  trial  has  been  unsatisfactory  by  reason 
of  misdirection  or  wrongful  admission  or  rejection  of  evidence, 
or  if  it  is  demonstrable  that  the  jury  have  or  must  have  misunder- 
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stood  the  evidence  or  taken  into  account  matters  which  could  not 
legally  affect  their  verdict,  the  court  may  grant  a new  trial  for 
the  reassessment  of  the  damages.  This,  of  course,  is  not  an 
exhaustive  statement  of  the  circumstances  in  which  a new  trial 
may  be  granted  for  such  a purpose.  The  verdict  ought  to  be  set 
aside  in  any  case  in  which  the  court  finds  it  clearly  established 
that  the  jury  have  misunderstood  or  disregarded  their  duty.” 

Kerwin  J.,  in  his  reasons  for  judgment  in  the  same  appeal, 
referred  to  the  judgment  of  Viscount  Sankey  L.C.  in  Mechanical 
and  General  Inventions  Company,  Limited  et  al,  v.  Austin  et  al., 
[1935]  A.C.  346  at  358,  where  it  was  said:  “The  jury  were  the 
proper  constitutional  tribunal  to  assess  the  damages  and  it  is 
impossible  to  say  they  have  gone  so  wrong  that  their  assessment 
must  be  set  aside.  It  is  not  a case  merely  for  nominal  but  for 
substantial  damages  of  which  the  jury  were  the  judges.” 

The  learned  judge  also  referred  to  McCannell  v.  McLean, 
[1937]  S.C.R.  341,  [1937]  2 D.L.R.  639,  where  the  following 
extract  from  Lord  Wright’s  judgment  in  the  Mechanical  and 
General  Inventions  Company  Ltd.  case  is  quoted:  “Thus  the  ques- 
tion in  truth  is  not  whether  the  verdict  appears  to  the  appellate 
Court  to  be  right,  but  whether  it  is  such  as  to  show  that  the  jury 
have  failed  to  perform  their  duty.” 

Kerwin  J.  further  made  reference  to  the  judgment  of  Lord 
Wright  where  he  stated  that  Lord  Esher  in  Praed  v.  Graham 
(1889),  24  Q.B.D.  53,  had  said  that  the  “rule  of  conduct  is  as 
nearly  as  possible  the  same  as  where  the  court  is  asked  to  set 
aside  a verdict  on  the  ground  that  it  is  against  the  weight  of  evi- 
dence”. 

Although  I may  hold  the  opinion  that  if  I were  fulfilling  the 
functions  of  a jury  in  assessing  the  quantum  of  damages  in  this 
case,  I might  not  have  found  so  great  an  amount  as  that  awarded 
by  the  jury,  I do  not  think  that  I would  be  justified,  in  view  of  the 
principle  affirmed  by  the  Supreme  Court  of  Canada  which  I have 
mentioned,  in  ordering  the  case  to  be  sent  back  for  a new  trial 
with  respect  to  the  amount  of  damages.  After  careful  considera- 
tion of  the  conduct  of  the  trial  and  of  the  learned  trial  judge’s 
charge  to  the  jury,  I do  not  think  that  the  trial  can  be  held 
to  have  been  unsatisfactory  by  reason  of  misdirection  or  wrong- 
ful admission  or  rejection  of  evidence,  or  “that  the  jury  have 
or  must  have  misunderstood  the  evidence  or  taken  into  account 
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matters  which  could  not  legally  affect  their  verdict”.  For  the 
above  reasons,  I am  of  the  opinion  that  the  appeal  of  the  appel- 
lants must  fail  and  their  appeal  be  dismissed.  As  the  cross- 
appeal under  Rule  497  has  not  succeeded,  I do  not  think  that 
there  should  be  costs  in  this  court  to  either  party. 

Appeal  and  cross-appeal  dismissed  without  costs. 

Solicitors  for  the  plaintiffs  respondent  and  cross-appellant: 
Trapnells  Fleming  & Harris,  St.  Catharines. 

Solicitors  for  the  defendants,  appellants:  Bench,  Keogh,  Rog- 
ers & Grass,  St.  Catharines. 
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[COURT  OF  APPEAL.] 

Kaltenback  v*  Frolic  Industries  Limited* 

Partnership — Registration — Individual  Carrying  on  Business  in  Name 
Other  than  his  Own — Action  Brought  in  Business  Name — The  Part- 
nership Registration  Act,  R S.O.  1937,  c.  189,  s.  8;  s.  9,  as  re-enacted 
by  1941,  c.  41,  s.  3. 

Parties — Effect  of  Bringing  Action  in  Name  of  Business  which  is  not  a 
Legal  Entity — Rules  100,  108(1),  134. 

A single  individual  carrying  on  business  under  a name  other  than  his 
own,  while  he  may  be  sued  in  the  business  name  under  Rule  108(1), 
cannot  sue  in  that  name.  The  business  is  not  a legal  entity,  and  an 
action  brought  in  the  name  of  something  which  is  not  a legal  entity 
is  a nullity.  There  is  accordingly  no  power  in  the  Court,  in  such 
circumstances,  to  permit  an  amendment  of  the  style  of  cause  under 
Rule  134,  by  substituting  the  name  of  the  real  plaintiff.  Mason  and 
Son  V.  Mogridge  (1892),  8 T.L.R.  805;  Lumsden  v.  Spectator  Printing 
Co.  (1913),  29  O.L.R.  293  at  300;  Sadler  v.  Whiteman  et  al.,  [1910]  1 
K.B.  868,  applied;  W.  Hill  d Son  v.  Tannerhill,  [1944]  K.B.  472;  Lang 
V.  Thompson  (1895),  16  P.R.  516,  distinguished;  Standard  Leather  Com- 
pany V.  Smith  Transport  Ltd.,  [1940]  O.W.N.  500,  disapproved. 

There  is  nothing  in  ss.  8 and  9 of  The  Partnership  Registration  Act,  as 
amended,  to  alter  this  common  law  rule.  These  sections  do  not,  either 
expressly  or  by  necessary  implication,  recognize  such  a business  as 
itself  a legal  entity,  i.e.,  an  entity  having,  as  its  attributes,  rights  and 
obligations  conferred  and  imposed  upon  it  by  law,  such  as  the  right  to 
bring  an  action.  Meyer  and  Company  v.  Faber  {No.  2),  [1923]  2 Ch. 
421,  applied. 

An  APPEAL  by  the  defendant  from  the  judgment  of  Urquhart 
J.,  after  a trial  without  a jury. 

5th  and  6th  November  1947.  The  appeal  was  heard  by  Hen- 
derson^ Roach  and  Hogg  JJ.A.  (The  argument  as  to  the  merits 
of  the  action  and  appeal  is  not  reported.) 

R.  F.  Wilson,  K.C.,  for  the  defendant,  appellant:  This  action, 
as  originally  framed,  was  brought  in  the  name  of  a non-existent 
plaintiff,  since  the  business  is  not  a legal  entity.  The  whole  action 
is  consequently  a nullity,  and  the  trial  judge  should  not  have  given 
leave  to  amend  by  substituting  the  name  of  the  person  carrying 
on  the  business  as  plaintiff.  As  to  the  distinction  between  a nullity 
and  a mere  irregularity,  I refer  to  Tetlow  v.  Orela,  Limited,  [1920] 
2 Ch.  24;  Robinson  v.  Adams,  56  O.L.R.  217,  [1925]  1 D.L.R. 
359. 

Further,  the  plaintiff’s  action  is  not  maintainable  under  s.  9 
of  The  Partnership  Registration  Act,  R.S.O.  1937,  c.  189,  as  re- 
enacted by  1941,  c.  41,  s.  3,  since  he  was  carrying  on  business  in 
a name  other  than  his  own,  and  had  not  filed  a declaration  as 
required  by  s.  8 before  issuing  his  writ:  Parrott  v.  Anger  et  al., 
[1947]  O.W.N.  85,  [1947]  2 D.L.R.  26. 
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C.  A.  Thompson^  K,C,  (E.  T.  Duggan,  with  him) , for  the  plain- 
tiff, respondent:  The  defendant  did  not  plead  The  Partnership 
Registration  Act,  and  cannot  now  rely  upon  it:  Rules  143,  146; 
The  Sentinel-Review  Company  Limited  v.  Robinson  et  al.,  [1928] 
S.C.R.  258,  [1928]  3 D.L.R.  97;  J.  R.  Watkins  Company  v.  Thole 
et  al.,  [1924]  3 W.W.R.  847,  [1924]  4 D.L.R.  1295. 

The  contract  sued  on  was  not  made  in  connection  with  the 
business  which  should  have  been  registered. 

The  trial  judge  rightly  permitted  the  amendment,  following 
the  practice  laid  down  in  Standard  Leather  Company  v.  Smith 
Transport  Ltd,,  [1940]  O.W.N.  500,  which  in  turn  was  based  on 
Lang  v.  Thompson  (1895) , 16  P.R.  516.  There  are  no  limitations 
on  the  power  to  permit  an  amendment  under  Rule  134;  the  name 
of  a plaintiff  may  be  either  struck  out  or  added  under  this  Rule 
at  any  stage. 

The  leave  to  amend  the  style  of  cause  is  not  part  of  the  trial 
judgment.  A separate  order  was  taken  out  granting  this  leave, 
and  this  order,  being  interlocutory  only,  cannot  be  the  subject  of 
an  appeal  without  leave:  Hendrickson  v.  KaUio,  [1932]  O.R.  675, 
[1932]  4 D.L.R.  580;  Boston  Law  Book  Co.  v.  Canada  Law  Book 
Co.  Ltd.  (1918),  43  O.L.R.  233. 

R.  F.  Wilson,  K.C.,  in  reply.  Failure  to  register,  under  The 
Partnership  Registration  Act,  prevents  the  arising  of  any  cause  of 
action  at  all;  registration  is  not  merely  a condition  precedent  to 
the  right  to  sue.  The  distinction  is  similar  to  that  between  a void 
contract  and  one  which  is  merely  voidable:  see  North-Western 
Salt  Company,  Limited  v.  Electrolytic  Alkali  Company,  Limited, 
[1914]  A.C.  461. 

The  amendment  to  the  style  of  cause,  if  it  was  permissible, 
for  the  first  time  constituted  a valid  action,  and  it  was  made  in 
such  circumstances  that  we  had  no  opportunity  to  plead  there- 
after: Devitt  V.  Mutual  Life  Insurance  Co.  of  Canada  (1915),  33 
O.L.R.  473,  22  D.L.R.  183. 

The  order  substituting  a plaintiff  is  not  interlocutory,  since  it 
finally  decides  the  matter  by  changing  the  whole  aspect  of  the 
case. 

Cur.  adv.  vult. 

14th  January  1948.  The  judgment  of  the  Court  was  delivered 
by 

Hogg  J.A.: — Frolic  Industries  Limited  appeals  from  the  judg- 
ment pronounced  on  the  28th  March  1947  by  Urquhart  J.,  by  the 
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terms  of  which  the  respondent  was  awarded  the  sum  of  $3,375.73 
and  the  appellant  company  recovered  on  its  counterclaim  the  sum 
of  $85.42.  Also  the  respondent  was  ordered  to  deliver  to  the 
appellant  certain  materials  which  were  the  subject  of  the  action. 

Counsel  for  the  appellant  contended,  as  a matter  of  law  and 
apart  from  the  merits  of  the  case,  that  there  were  several  grounds 
upon  which  the  judgment  should  be  set  aside. 

The  action,  as  it  was  originally  framed,  was  brought  in  the 
name  of  Colbrook’s  Furniture  Shop  as  the  sole  plaintiff.  It  was 
argued  that  the  action,  instituted  in  this  manner,  was  a nullity 
and  that  the  learned  trial  judge  was,  therefore,  in  error  in  substi- 
tuting Alphons  Kaltenback  as  plaintiff.  As  a further  ground  of 
objection  it  was  contended  that  the  respondent,  who  was  substi- 
tuted as  plaintiff  in  the  action,  had  no  right  to  maintain  an  action 
against  the  appellant  because  of  the  provisions  of  The  Partner- 
ship Registration  Act,  R.S.O.  1937,  c.  189,  s.  9,  as  re-enacted  by 
1941,  c.  41,  s.  3.  It  was  admitted  in  argument  of  counsel  at  the 
trial  that  the  declaration  required  by  s.  8(1)  of  the  statute  had 
not  been  filed  by  the  respondent  with  respect  to  the  original 
plaintiff.  The  statute  was  not  pleaded  by  the  appellant.  The 
learned  trial  judge  gave  leave  to  the  respondent  to  amend  the 
style  of  cause  of  the  action  by  substituting  the  name  of  the 
respondent  for  the  name  ‘‘Colbrook’s  Furniture  Shop”  under 
which  he  carried  on  his  business,  and  leave  was  also  given  to  pro- 
ceed with  the  trial  of  the  action.  These  preliminary  objections 
should  first  be  disposed  of. 

Rule  100  of  the  Rules  of  Practice  and  Procedure  is  as  follows : 
“Any  two  or  more  persons  (whether  British  subjects  or  not  and 
whether  residing  within  or  without  Ontario)  claiming  or  being 
liable  as  partners,  and  carrying  on  business  within  Ontario,  may 
sue  or  be  sued  in  the  name  of  the  firm  of  which  such  persons 
were  co-partners  at  the  time  of  the  accruing  of  the  cause  of 
action.” 

Rule  108(1)  provides:  “Any  person  (whether  a British 

subject  or  not,  and  whether  residing  within  or  without  Ontario) 
carrying  on  business  within  Ontario  in  a name  or  style  other  than 
his  own  name,  may  be  sued  in  such  name  or  style.”  One  observes 
that  this  Rule  does  not  provide  for  an  action  being  brought  by  a 
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person  carrying  on  business  in  a name  not  his  own,  in  such  firm 
or  trade  name  alone. 

The  respondent,  Alphons  Kaltenback,  was  alone  in  carrying 
on  the  business  in  question  under  the  name  “Colbrook’s  Furniture 
Shop”  and  therefore  an  action  commenced  under  this  name  did 
not  fall  within  the  scope  of  Rule  100.  Counsel  for  the  respondent 
argued  that  authority  was  given  by  Rule  134  for  the  substitution 
of  the  name  of  the  actual  plaintiff,  Alphons  Kaltenback,  for  the 
plaintiff  named  in  the  style  of  cause. 

Mr.  Wilson  argued  on  behalf  of  the  appellant  that  the  proceed- 
ings were  a nullity  from  their  commencement  for  the  reason  that 
an  action  could  not  be  instituted  by  someone  who  or  something 
that  was  not  a legal  entity  and  that,  therefore,  because  the 
matter  was  not  one  of  an  irregularity,  the  learned  trial  judge 
did  not  have  the  right  to  amend  the  style  of  cause  under  the  terms 
of  Rule  134,  which  provides  for  the  substitution  of  the  name  of 
the  actual  plaintiff  where  an  action  has,  through  a hoTia  fide 
mistake,  been  commenced  in  the  name  of  the  wrong  person  as 
plaintiff. 

If  the  fact  that  the  action  was  instituted  in  the  name  of 
Colbrook's  Furniture  Shop,  as  the  sole  plaintiff  named  in  the 
style  of  cause,  was  merely  an  irregularity  and  was  not  an  error 
in  litigation  which  was  incurable  and,  therefore,  a nullity,  the 
learned  trial  judge  exercised  his  discretion  properly  in  granting 
an  amendment,  as  it  does  not  appear  that  the  appellant  was 
misled  or  substantially  injured  by  the  error;  Fairhairn  v.  Sage, 
56  O.L.R.  462,  [1925]  2 D.L.R.  536.  If,  however,  the  error  in 
connection  with  the  present  action  resulted  in  the  action,  as 
framed,  being  a nullity,  such  an  error  could  not  be  rectified  by 
amendment  and  the  action  commenced  in  the  name  of  Colbrook’s 
Furniture  Shop  would  be  of  no  effect  and  void:  Hoffman  v,  Crerar 
et  al.  (1899),  18  P.R.  473,  affirmed  19  P.R.  15.  The  problem  in 
the  first  instance  would  appear  to  be  the  necessity  for  arriving 
at  a decision  as  to  whether  the  error  in  question  constituted 
merely  an  irregularity  or  whether  it  amounted  to  an  act  which 
rendered  the  action  a nullity. 

Although  Colbrook’s  Furniture  Shop  is  not  a partnership,  as 
it  is  carried  on  entirely  by  one  individual,  I think  the  principles  of 
law  to  be  gathered  from  the  cases  as  to  whether  a partnership 
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is  a legal  entity  or  not  would  apply  to  a business  carried  on  by 
one  person  in  a designated  or  trade  name. 

24  Halsbury’s  Laws  of  England,  2nd  ed.  1937,  p.  439,  says: 
'‘A  partnership  firm  is  not  a legal  entity  ...  so  that  formerly  a 
partnership  firm  could  neither  sue  nor  be  sued  except  in  the  names 
of  the  individual  partners  who  composed  it.” 

In  note  (a),  p.  440,  following  the  aforesaid  paragraph  from 
Halsbury,  it  is  said  that  the  Court  of  Appeal  in  Hirschfeldt  v. 
Elton  (1899) , unreported,  cited  in  Yearly  Practice  of  the  Supreme 
Court,  1937,  p.  887,  refused  to  set  aside  a judgment  recovered  in 
such  an  action.  Rule  100  has  altered  the  common  law  by  allow- 
ing an  action  to  be  brought  in  the  name  of  the  firm  by  two  or 
more  persons  who  claim  to  be  partners,  or  against  such  persons, 
in  the  firm  name. 

Lindley  on  Partnership,  10th  ed.  1935,  p.  340,  says:  “Any 
person  carrying  on  business  within  the  jurisdiction  in  a name  or 
style  other  than  his  own  name  may  be  sued  in  such  name  or  style 
as  though  it  were  a firm  name  . . .”  Note  (d)  at  the  foot  of  the 
above-mentioned  page  in  Lindley’s  work  reads  as  follows : ^'Semhle 
he  cannot  sue  in  that  name”,  and  reference  is  made  to  The  As- 
sunta^  [1902]  P.  150,  per  Sir  Francis  Jeune  at  pp.  154-5,  and 
Mojson  and  Son  v.  Mogridge  (1892) , 8 T.L.R.  805.  This  latter  case 
is  often  cited  in  partnership  actions. 

In  the  Assunta  case  Sir  Francis  Jeune  referred  to  the  judgment 
of  the  House  of  Lords  in  Smurthwaite  et  ol.  v.  Hannay  et  al. 
[1894]  A.C.  494,  which  illustrates  the  serious  consequences  that 
may  result  when  an  action  is  commenced  in  error  because  the 
proper  plaintiffs  are  not  named  in  the  style  of  cause.  The  claims 
of  the  plaintiffs  in  that  action  were  several,  and  although  they 
had  no  joint  cause  of  action  or  claim  to  relief,  they  were  joined 
as  co-plaintiffs.  It  was  held  that  before  The  Judicature  Act  the 
plaintiffs  could  not  be  so  joined  and  that  the  Rules  of  Court  did  not 
justify  the  course  pursued  in  making  them  co-plaintiffs.  Lord 
Herschell  L.C.  said  at  p.  501:  “If  unwarranted  by  any  enactment 
or  rule,  it  is,  in  my  opinion,  much  more  than  an  irregularity.” 

In  Mason  and  Son  v.  Mogridge,  supra,  in  the  Queen’s  Bench 
Division  before  Coleridge  C.J.  and  Cave  J.,  the  appeal  was  from 
a judgment  for  the  plaintiff,  an  objection  that  the  plaintiff  was' 
suing  in  a firm  name  when  he  was  the  sole  member  of  the  firm 
having  been  overruled.  The  report  states:  “The  Court  was  of 
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opinion  that  a single  person  cannot  sue  in  a firm  name,  and  that, 
as  it  was  an  Order  14  case,  the  rules  must  be  complied  with 
strictly,  and  therefore  allowed  the  appeal,  with  costs.” 

Sadler  v,  Whiteman  et  al.j  [1910]  1 K.B.  x868,  in  the  Court 
of  Appeal,  appears  to  be  a leading  case  on  this  subject.  The 
defendant  A.  G.  Whiteman  carried  on  business  in  partnership  with 
the  defendant  W.  E.  Whiteman  as  “Cobb  & Co.”,  and  by  himself 
separately  as  “Hill  & Co.”  Farwell  L.J.,  in  his  reasons  for  judg- 
ment, discussed  the  question  whether  a business  which  was 
carried  on  by  the  partners  or  by  the  firm  was  something  having 
a distinct  existence.  He  said,  at  p.  889: 

“The  fallacy  is  to  say  that  a partner  in  a firm  does  not,  but 
the  firm  does,  carry  on  business.  In  English  law  a firm  as  such 
has  no  existence;  partners  carry  on  business  both  as  principals 
and  as  agents  for  each  other  within  the  scope  of  the  partnership 
business;  the  firm  name  is  a mere  expression,  not  a legal  entity, 
although  for  convenience  under  Order  XLVIII.A  it  may  be  used 
for  the  sake  of  suing  and  being  sued.” 

And  again,  the  learned  Lord  Justice  said:  “It  is  not  correct 
to  say  that  a firm  carries  on  business;  the  members  of  a firm 
carry  on  business  in  partnership  under  the  name  or  style  of  the 
firm.” 

In  Rex  V,  Holden,  [1912]  1 K.B.  483,  in  the  Court  of  Criminal 
Appeal,  Hamilton  J.,  who  delivered  the  judgment  of  the  Court 
(composed  of  Lord  Alverstone  C.J.  and  Hamilton  and  Bankes  JJ.) 
quoted  and  approved  of  the  passage  first  above  set  out  from  the 
judgment  of  Farwell  L.  J.  in  the  Sadler  case. 

In  B,  C.  Furniture  Company  v.  Tugwell  (1900),  7 B.C.R.  84, 
one  Jacob  Sehl  was  the  real  plaintiff  and  sued  in  the  firm  name 
when  he  was  the  only  member  of  the  firm.  It  was  held  that 
he  had  no  right  to  sue,  and  the  plaintiff  was  refused  an  adjourn- 
ment to  enable  him  to  amend  the  style  of  cause  in  the  proceed- 
ings. 

A different  rule  prevails  in  Scotland,  for  there  a firm  is  a legal 
person,  distinct  from  the  partners  of  whom  it  is  composed:  per 
Mignault  J.  in  Henderson  v.  Strang  et  al.,  60  S.C.R.  201  at  213, 
54  D.L.R.  674,  [1920]  1 W.W.R.  982. 

In  Lumsden  v.  Spectator  Printing  Co.  (1913) , 29  O.L.R.  293, 
14  D.L.R.  470,  Meredith  C.J.O.  used  the  following  language,  at 
p.  300:  “It  may  be  well  to  point  out  that  the  action  is  improperly 
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brought  in  the  name  under  which  William  G.  Lumsden,  the  real 
plaintiff,  carried  on  business.  While  the  Rules  permit  a single 
person  carrying  on  business  under  a firm  name  to  be  sued  in  that 
name,  they  do  not  permit  him  so  to  sue.” 

In  W,  Hill  d Son  v.  TannerJiiJl,  [1944]  1 K.B.  472,  W.  Hill,  an 
individual  trading  alone  and  without  partners  as  “W.  Hill  & Son”, 
issued  a writ  in  the  firm  name  contrary  to  Order  48A,  rule  1. 
It  was  held  that  as  W.  Hill  was  an  actually  existing  person  and 
the  real  plaintiff  in  the  action,  an  amendment  could  properly  be 
made  substituting  the  name  of  the  individual,  alone,  as  plain- 
tiff. 

Scott  L.J.,  at  p.  475,  said:  “Under  Or.  48A,  r.  1,  one  person 
even  if  he  is  carrying  on  business  in  a firm  name,  cannot  issue  a 
writ  in  the  firm  name,  but  if  a real  person  does  issue  the  writ 
in  his  own  name,  say,  of  ‘W.  Hill,’  the  fact  that  he  adds  the  two 
additional  words  'and  Son’  does  not  prevent  his  still  being  the  real 
plaintiff  in  the  action.” 

du  Parcq  L.J.,  at  p.  475,  said:  “It  is  clear  that  a single  person 
trading  under  a firm  name  is  not  entitled  to  issue  a writ  in  a 
firm  name,  but  it  is  wrong  to  say  that  when  this  writ  was  issued 
in  the  name  of  W.  Hill  Son,’  it  was  issued  in  (the  name  of  a 
non-existent  person.”  The  learned  Lord  Justice  also  expressed 
the  opinion  that  he  would  not  say  what  the  Court  should  have 
done  if  there  had  been  no  “W.  Hill”  and  some  one  of  a different 
name  had  been  trading  in  the  name  of  “W.  Hill  & Son”.  He  said 
that  such  a question  might  arise  in  future  but  that  “in  this  case 
there  is  a ‘W.  Hill’,  and  all  that  need  be  said  is  that  'and  Son’  ought 
not  to  have  been  added.” 

The  same  situation  was  dealt  with  in  the  same  way  many 
years  before  by  Osier  J.A.  in  Lang  v.  Thompson  (1895),  16  P.R. 
516. 

The  fact  that  the  Rules  permit  an  action  to  be  brought  in 
the  firm  name  against,  but  not  by,  a person  carrying  on  business 
under  a firm  or  trade  name  not  his  own,  is  significant  in  a con- 
sideration of  the  present  problem. 

The  decision  in  Standard  Leather  Company  v.  Smith  Transport 
Ltd.j  [1940]  O.W.N.  500,  does  not  foUow  the  principle  laid  down 
in  the  cases  which  have  been  mentioned.  It  was  a proceeding 
in  the  Master’s  chambers.  One  Max  Goldberg  carried  on  a busi- 
ness under  the  name  Standard  Leather  Company  and  action  was 
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commenced  in  that  name  alone.  The  plaintiff  was  granted  leave 
to  amend  the  style  of  cause,  the  learned  Master  holding  that  the 
matter  was  one  of  an  irregularity  only.  He  cited  the  case  of 
Lang  v.  Thompson,  supra,  as  an  authority  which  supported  his 
opinion. 

With  great  respect,  I cannot  consider  the  Lang  case  to  be  in 
point.  There  the  action  was  brought  in  the  name  of  J.  W.  Lang 
& Co.  although  J.  W.  Lang  carried  on  the  business  alone,  and 
the  Court  allowed  the  words  “&  Co.”  to  be  struck  out.  Osier  J.A. 
said  that  the  mistake  was  of  a trifling  character,  and  that  the 
judgment  in  Mason  and  Son  v.  Mogridge,  supra,  did  not  apply  as 
in  that  case  the  application  was  for  summary  judgment  and  “the 
real  name  of  the  plaintiff  did  not  appear  in  the  style  of  cause”. 
This  latter  fact  distinguishes  this  case  from  those  which  have 
been  discussed,  as  there  was  not  an  attempt  to  substitute  a living 
person  for  a non-existent  entity. 

I have  reached  the  conclusion,  based  upon  the  law  as  I conceive 
it  to  be  laid  down  by  the  above-mentioned  authorities,  that  at 
common  law  a Arm,  as  such,  distinct  from  its  partners,  does  not 
carry  on  a business,  and  that  the  Arm  name  under  which  a busi- 
ness is  carried  on,  whether  by  several  persons  or  by  one  person 
only,  is  simply,  as  was  said  by  Farwell  L. J.  in  Sadler  v.  Whiteman, 
supra,  “a  mere  expression,  not  a legal  entity”,  that  is  to  say,  an 
entity  having,  as  its  attributes,  rights  and  obligations  conferred 
and  imposed  upon  it  by  law,  such  as  the  right  to  bring  an  action. 
Applying  this  axiom  to  the  present  case,  and  as  a consequence 
thereof,  I am  of  the  opinion — ^which  I formed  with  very  consider- 
able reluctance  because  the  appeal  will  not  be  decided  upon  the 
facts  shown  in  the  evidence  adduced  at  the  trial,  or,  in  other  words, 
upon  the  merits,  but  will  be  determined,  as  it  must  be,  solely  upon 
strict  legal  principles — ^that  the  institution  and  commencement  of 
the  action,  and  the  proceedings  thereafter,  were  null  and  void. 

It  now  remains  to  consider  what  effect  The  Partnership 
Registration  Act,  R.S.0. 1937,  c.  189,  and  amendments,  may  have 
upon  the  problem  under  discussion.  The  question  at  issue  is,  as 
I see  it,  whether  the  statute  can  be  said,  if  not  in  express  terms 
then  by  necessary  implication,  to  recognize  a business  carried  on 
under  a designated  or  trade  name  as  a legal  entity  apart  from 
the  person  who  is  engaged  in  and  who  carries  on  such  business. 
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and  by  so  doing  alters  the  common  law  and  enables  an  action  to 
be  brought  in  such  name  alone. 

The  effect  of  a statute  upon  the  common  law  as  it  pertains  to 
the  relation  between  a partnership  firm  and  the  members  com- 
posing the  partnership  was  considered  in  Meyer  and  Company  v. 
Faber  (No.  2),  [1923]  2 Ch.  421.  Lord  Sterndale  M.R.,  at  p.  434, 
examined  the  question  whether  The  Trading  with  the  Enemy 
Amendment  Act,  1916,  together  with  the  Act  of  1918,  made  a 
business  a separate  entity  so  that  it  could  sue  its  partners  in  the 
firm  name.  The  learned  Master  of  the  Rolls  said,  at  p.  434: 
“. . . but  it  has  been  held  in  several  cases  that  a business,  by  these 
Acts,  has  been  made  sufficiently  an  entity  at  any* rate  to  make 
it  possible  to  have  sums  due  to  the  business,  and  to  deal  with  it  as 
sums  due  to  the  business,  and  the  question  is  really  whether  this 
doctrine  goes  sufficiently  far  (at  least  that  is  what  seems  to  me 
to  be  the  question)  as  to  make  the  business  a separate  entity  so 
that  it  can  sue  its  partners.  ...  It  is  difficult  to  see  how  these 
Acts  of  Parliament  give  a right,  which  did  not  exist  before,  to 
members  of  a partnership  in  the  firm  name,  or  in  their  own  name 
as  individuals,  to  sue  another  member  of  the  partnership,  even 
after  the  dissolution”.  BSSi 

Section  8(1)  of  The  Partnership  Registration  Act  reads: 
“Every  person  engaged  in  business  for  trading,  manufacturing  or 
mining  purposes  who  is  not  associated  in  partnership  with  any 
other  person,  but  uses  as  his  business  style  some  name  or  desig- 
nation other  than  his  own  name,  or  who  in  such  style  uses  his 
own  name  with  the  addition  of  'and  Company,’  or  some  other 
word  or  phrase  indicating  a plurality  of  members  in  the  firm, 
shall  cause  to  be  filed  with  the  registrar  of  the  registry  division 
in  which  such  person  carries  on  or  intends  to  carry  on  business 
a declaration  in  writing  signed  by  such  person.” 

By  the  amending  Act  of  1941,  5 Geo.  VI,  c.  41,  s.  3,  a new  s.  9 
of  the  statute  was  enacted.  Subs.  1 provides  that  no  partnership 
in  respect  of  which  a declaration  has  not  been  filed,  and  no 
member  thereof,  shall  be  capable  of  maintaining  an  action,  and 
subs.  2 reads: 

“No  person  who  has  failed  to  file  a declaration  as  required  by 
section  8 shall  be  capable  of  maintaining  any  action  or  other 
proceeding  in  any  court  in  Ontario  in  respect  of  any  contract 
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made  in  connection  with  the  business  in  respect  of  which  a decla- 
ration is  required  to  be  filed.” 

It  will  be  perceived  that  s.  8(1)  does  not  refer  to  a business 
which  is  carried  on  by  a firm  in  a trade  name,  but  refers  solely 
to  a person  “not  associated  in  partnership  with  any  other  person” 
who  carries  on  a business,  but  who,  in  doing  so,  uses  as  the  name 
of  his  business  some  designation  other  than  his  own,  and  it  is  this 
person  who  must  file  a declaration.  This  section  of  the  Act 
does  not  seem  to  recognize,  either  expressly  or  by  necessary 
implication,  or  to  suggest,  the  business  itself  under  the  firm 
name  as  being  a separate  entity  by  bestowing  any  rights  or 
obligations  upon  the  firm,  as  such,  apart  from  the  person  engaged 
in  the  said  business.  Section  2 of  the  amending  Act  of  1941  sets 
out  the  particulars  to  be  stated  in  the  declaration. 

It  is  true  that  a business  can  in  fact  be  carried  on  only  by  an 
individual  or  individuals,  but  I do  not  think  that  a business  itself, 
being  carried  on  under  a trade  name,  and  apart  from  the  sole 
person  who  is  carrying  on  such  business,  “has  been  made  suffici- 
ently an  entity”,  to  use  the  words  of  Lord  Sterndale  in  the  Meyer 
and  Company  case,  supra,  by  the  statute,  to  alter  the  common 
law  rule  with  respect  to  the  inability  of  someone  or  something, 
not  a legal  entity,  to  bring  an  action  at  law.  Section  9(1) , which 
prohibits  an  action  being  maintained  by  a partnership  or  mem- 
ber thereof  when  a declaration  has  not  been  filed,  does  refer  to 
an  action  in  a firm  name  alone,  and  thereby  conforms  to  Rule 
100  of  the  Rules  of  Practice,  which  lessens  the  rigour  of  the 
common  law.  But  subs.  2 of  s.  9 speaks  merely  of  the  person 
mentioned  in  s.  8,  that  is,  speaks  merely  of  an  actual  individual 
and  not  of  the  business  carried  on  by  him  under  the  trade  name. 
There  is  no  suggestion  here  of  the  creation  of  a legal  entity  and, 
therefore,  of  a change  in  the  principle  of  the  common  law. 

After  due  consideration,  I am  unable  to  hold  that  the 
statute  has  made  a business,  carried  on  under  a name  other  than 
that  of  the  sole  individual  who  conducts  such  business,  an  entity, 
so  as  to  enable  an  action  to  be  brought  in  the  firm  or  trade  name. 

Because  of  the  reasons  I have  given,  the  conclusion  I have 
reached  is  that  the  institution  of  the  present  action  and  the  pur- 
ported proceedings  therein,  was,  and  were,  a nullity  and  that 
on  this  ground  the  appeal  should  be  allowed  and  the  action 
should  be  dismissed  with  costs  of  the  action  and  of  the  appeal,  but 
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without  prejudice  to  the  right  of  the  respondent  to  assert  in  his 
own  name,  as  he  may  be  advised,  any  right  he  may  have  under 
the  circumstances. 

The  action  and  all  proceedings  connected  therewith  being  a 
nullity  from  their  inception,  that  part  of  the  judgment  awarding 
the  appellant  an  amount  by  way  of  counterclaim  cannot  stand 
and  the  counterclaim  is  dismissed  without  costs.  Although  Rule 
115  provides  that  a counterclaim  shall  be  treated  as  an  action, 
nevertheless  a counterclaim  is  set  up  in  the  first  instance  by  a 
pleading  delivered  with  the  statement  of  defence  in  an  action 
already  instituted,  and  if  the  plaintiff’s  action  is  a nullity  the 
counterclaim  never  comes  into  existence. 

In  view  of  the  fact  that  I have  decided  that  the  appeal  should 
be  allowed,  it  is  not  necessary  that  the  objection  taken  on  behalf 
of  the  appellant,  based  upon  the  ground  that  s.  9(2)  of  The  Part- 
nership Registration  Act,  as  amended,  bars  the  right  of  action, 
be  considered  or  determined.  Nor  is  it  necessary  that  the  merits 
of  the  case  be  inquired  into.  I should  like  to  conclude  by  saying 
that  counsel  argued  this  appeal  in  an  able  manner,  which  was  of 
much  assistance  to  the  Court. 

Appeal  allowed  with  costs  and  action  dismissed  with  costs. 

Solicitor  for  the  plaintiffs  respondent:  Elmer  T.  Duggan ^ 

Toronto. 

Solicitor  for  the  defendants  appellant:  R.  RodnesSs  Toronto. 
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[WELLS  J.] 

Re  Bailey* 

Devolution  of  Estates — Succession  on  Intestacy — Collaterals — Degrees 

of  Relationship — Uncle  and  Niece — The  Devolution  of  Estates  Act^ 

R.S.O.  1937,  c.  163,  s.  29. 

Uncles,  aunts,  nephews  and  nieces  of  a deceased  person  all  stand  in  equal 
degrees  of  relationship  to  the  deceased  and,  if  there  are  no  closer 
next-of-kin,  are  entitled  to  share  equally  in  the  distribution  of  the 
estate  under  s.  29  of  The  Devolution  of  Estates  Act. 

A MOTION  by  an  administrator  for  advice  and  directions. 

21st  January  1948.  The  motion  was  heard  by  Wells  J.  in 
Weekly  Court  at  Toronto. 

J.  D.  Arnupy  for  the  administrator. 

G.  W.  Mason y K.C.,  for  uncles  and  an  aunt  of  the  intestate. 

P.  D.  Wilson^  K.C.y  Official  Guardian,  for  an  infant  niece. 

21st  January  1948.  Wells  J.  (orally) : — This  is  an  application 
for  the  opinion,  advice  and  direction  of  the  Court  as  to  who  are 
the  persons  entitled  to  share  in  the  assets  of  the  estate  of  Blanche 
Victoria  Margaret  Bailey,  deceased,  as  her  next-of-kin. 

The  material  shows  that  the  deceased  left  her  surviving  a 
niece,  being  the  daughter  of  her  late  brother,  who  is  an  infant, 
and  three  uncles  and  an  aunt,  three  of  whom  are  related  through 
her  mother  and  one  through  her  father. 

Apparently  the  administrator  was  advised  that,  as  a matter 
of  law,  the  niece  and  the  uncles  and  aunt,  being  of  an  equal 
degree  of  relationship,  were  entitled  to  equal  shares  of  the  estate, 
but  a different  position  was  taken  by  both  the  Ontario  and  the 
Dominion  succession  duty  departments.  These  departments  of 
government  took  the  position  that  the  whole  of  the  estate  went 
to  the  niece,  and  in  view  of  this  the  present  application  is  made 
by  the  administrator. 

The  statute  governing  the  matter  is  now  s.  29  of  The  Devolu- 
tion of  Estates  Act,  R.S.O.  1937,  c.  163,  which  has  been  sub- 
stantially in  this  form,  with  certain  small  changes,  since  Upper 
Canada  was  established  late  in  the  18th  century.  The  way  the 
section  in  question  has  been  interpreted  is  stated  in  Armour  on 
Devolution,  1903,  at  p.  246,  where  the  learned  author,  after 
discussing  methods  of  computing  degrees  of  consanguinity,  says : 

“Under  The  statute  of  Distribution ^ the  degrees  are  computed 
according  to  the  civil  law,  according  to  which,  the  degrees  are 
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reckoned  from  one  of  the  parties  up  to  the  common  ancestor,  and 
then  down  to  the  other;  and  the  sum  of  the  two  gives  the  degree 
in  which  the  parties  are  related.  Thus  brothers  are  related  in  the 
second  degree;  and  uncle  and  nephew  in  the  third  degree.” 

If  this  statement  is  correct,  and  I apprehend  it  is,  then  the 
uncles  and  aunt  and  the  niece  are  all  related  to  the  deceased  in 
equal  degree.  This  has  been  the  law  for  a very  long  period  of 
time  as  evidenced  by  the  decision  in  Lloyd  v.  Tench  (1751),  2 
Ves.  Sen.  213,  28  E.R.  138,  and  also  in  the  case  of  Buissieres  v. 
Albert  (1754),  2 Lee  51,  161  E.R.  260.  A similar  statement  of 
the  law  as  decided  in  England  prior  to  1926  is  found  in  10  Hals- 
bury,  2nd  ed.  1933,  p.  604,  para.  878. 

It  is  quite  true  that  looking  at  the  statute,  apart  from  au- 
thority, a different  interpretation  might  be  put  upon  it.  But  it  is 
well  established  that  the  rule  as  stated  by  Mr.  Armour  has  been 
followed  in  this  Province  since  the  time  of  its  founding  and  I do 
not  think  at  this  stage  that  any  fresh  interpretation  should  be 
put  on  the  statute.  It  is  quite  true  that  in  England  and  in  some 
of  the  other  Provinces  of  Canada  the  Act  has  been  restated 
and  amended  to  read  somewhat  differently  in  a way  which  makes 
it  clear  that  a niece  or  nephew  takes  priority  over  an  uncle  or 
aunt  of  the  deceased,  but  that  never  has  been  the  law  in  Ontario. 
The  fact  that  there  is  no  case  directly  on  the  matter  reported  in 
Ontario  is,  I think,  evidence  of  the  fact  that  the  law  has  been 
understood  and  acted  on  as  stated  by  Mr.  Armour.  The  only 
place  where  a change  can  be  made  now,  if  desired,  is  in  the 
Legislature.  It  is  not  within  my  province  or  within  the  province 
of  either  of  the  Government  Departments  to  proceed  upon  any 
other  basis  than  upon  the  principles  which  have  already  been 
clearly  established. 

The  question  asked  will,  therefore,  be  answered  by  stating 
that  Marilyn  Hunter,  Norman  H.  G.  Richardson,  John  H.  Rich- 
ardson, Blanche  May  Duncan  and  Herbert  Norris  Hunter  are  all 
entitled  to  share  equally  in  the  estate  of  the  deceased. 

At  the  opening  of  the  motion  it  was  explained  to  me  that  Mr. 
Hunter,  who  stands  in  the  same  relation  as  the  two  Mr.  Rich- 
ardsons, had  not  been  served  and  I made  an  order  appointing 
counsel  for  the  other  uncles  and  aunt  to  represent  Mr.  Hunter 
who  is  in  the  same  interest. 
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All  parties  to  have  their  costs  out  of  the  estate;  those  of  the 
administrator  as  between  solicitor  and  client. 

Order  accordingly. 

Solicitors  for  the  administrator ^ applicant:  Mason,  Foulds, 
Davidson  & Arnup,  Toronto. 


[COURT  OF  APPEAL.] 
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Evidence — Swearing  Witnesses — Position  where  Witness  Objects  to  be 
Sworn — The  Canada  Evidence  Act,  R.S.C.  1927,  c.  59,  s.  14. 

While  it  may  not  be  the  duty  of  the  presiding  judge,  or  of  Crown  coun- 
sel, in  every  case  to  inform  a prospective  witness  who  objects  to  being 
sworn  that  he  has  a right,  under  s.  14  of  The  Canada  Evidence  Act, 
to  give  his  evidence  upon  affirmation  if  his  objection  is  based  “on 
grounds  of  conscientious  scruples”,  it  is  a proper  and  fair  thing  to 
do  where  it  is  the  accused  who  wishes  to  give  evidence,  and  he  is  not 
defended  by  counsel. 

An  accused,  who  had  no  counsel,  wished  to  give  evidence  but  refused 
to  take  the  oath  on  the  ground  that  his  “philosophy  of  life”  did  not 
permit  it.  He  was  asked  if  he  could  suggest  any  procedure  that  would 
bind  his  conscience  and  said  he  could  not.  The  trial  judge  then  refused 
to  permit  him  to  give  evidence. 

Held,  there  must  be  a new  trial.  The  failure  to  apply  s.  14  of  The 
Canada  Evidence  Act,  and  the  misdirected  inquiry  actually  undertaken, 
made  the  trial  unsatisfactory,  and  meant  that  the  accused  did  not 
have  a full  and  fair  opportunity  to  give  his  evidence.  Rex  v.  Pine 
(1932),  24  Cr.  App.  R.  10,  applied.  Had  the  trial  judge’s  attention  been 
called  to  s.  14,  he  could  have  ascertained  clearly  and  without  difficulty 
whether  the  accused’s  objection  was  based  “on  grounds  of  conscien- 
tious scruples”,  and  if  it  was  on  such  grounds  the  trial  judge  would 
no  doubt  have  advised  him  of  his  right  to  affirm  in  the  words  of  the 
statute. 

Criminal  Law — Trial — Accused  Not  'Represented  by  Counsel — Abolition 
of  Accused's  Right  to  Make  Unsworn  Statement  from  Dock — The 
Canada  Evidence  Act,  R.S.C.  1927,  c.  59,  s.  4. 

Since  the  enactment  of  The  Canada  Evidence  Act,  giving  an  accused 
person  a right  to  testify  in  his  own  defence,  such  a person  has  no 
longer  the  right,  even  when  not  defended  by  counsel,  to  make  an 
unsworn  statement  from  the  dock.  Rex  v.  Krafchenko  (1914),  24  Man. 
R.  652;  Rex  v.  Kelly  (1917),  27  Man.  R.  105,  affirmed  54  S.C.R.  220;  Rex 
V.  Frederick  (1931),  44  B.C.R.  547,  followed. 

An  appeal  by  the  accused  from  his  conviction. 

15th  and  16th  December  1947.  The  appeal  was  heard  by 
Robertson  C.J.O.  and  Laidlaw  and  Roach  JJ.A.  The  argu- 
ment is  reported  only  on  the  point  dealt  with  in  the  reasons  for 
judgment. 

Arthur  Maloney,  for  the  accused,  appellant:  The  accused 

was  not  informed,  as  he  should  have  been,  of  his  right  to  affirm 
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under  s.  14  of  The  Canada  Evidence  Act,  R.S.C.  1927,  c.  59. 
[Roach  J.A.:  Was  his  objection  to  being  sworn  “on  grounds 
of  conscientious  scruples”?]  I submit  so. 

The  facts  stated  by  the  accused  in'  the  affidavit  now  filed, 
which  he  says  he  would  have  given  in  evidence  if  he  had  been 
permitted  to  do  so,  would  have  constituted  a good  defence,  if 
believed  by  the  jury,  under  such  cases  as  Reg.  v.  Hemmings 
(1864),  4 F.  & F.  50,  176  E.R.  462,  and  Rex  v.  Ford  and  Arm- 
strong (1907),  13  B.C.R.  109,  12  C.C.C.  555. 

C.  P.  Hope,  K.C.,  for  the  Attorney-General,  respondent:  The 
accused’s  objection  was  not  “on  grounds  of  conscientious  scru- 
ples”, but  was  an  objection  to  any  “ritual”.  He  said  himself  that 
he  could  suggest  no  procedure  that  would  bind  his  conscience. 
[Laidlaw  J.A.  : How  could  an  uninformed  layman  be  expected  to 
know  of  his  right  to  affirm  under  s.  14  of  The  Canada  Evidence 
Act?] 

The  English  Oaths  Act,  51-52  Viet,  c.  46,  s.  1,  is  similar  to  s. 
14  of  The  Canada  Evidence  Act.  Phipson  on  Evidence,  8th  ed. 
1942,  p.  452,  says  that  the  statutory  conditions  must  be  strictly 
complied  with  before  affirmation  is  permitted.  A decision  under 
the  English  statute,  which  is  of  assistance  in  this  country,  is 
Nash  V.  All  Khan  (1892) , 8 T.L.R.  444,  which  was  referred  to  in 
Rex  V.  Duff,  23  Sask.  L.R.  151,  50  C.C.C.  246,  [1928]  3 W.W.R. 
550,  [1929]  1 D.L.R.  152  at  158.  [Robertson  C.J.O.:  Do  you  not 
think  that  the  wording  of  s.  14  is  narrower  than  that  of  the 
English  Act?]  The  objection,  in  any  case,  must  be  clearly  “on 
grounds  of  conscientious  scruples”. 

Arthur  Maloney,  in  reply:  The  English  cases  should  be 

applied  with  caution,  because  their  statute  differs  from  ours  in 
important  respects.  Where  a witness  presents  himself  and  objects 
to  being  sworn,  the  trial  judge  must  determine  whether  his  objec- 
tion comes  within  the  terms  of  s.  14,  and  if  it  does  he  is  entitled 
to  affirm.  No  such  inquiry  was  made  here,  obviously  because  s. 
14  was  not  present  to  the  mind  of  either  the  trial  judge  or  Crown 
counsel. 

Cur.  adv.  vult. 


22nd  January  1948.  The  judgment  of  the  Court  was  delivered 
by 


Laidlaw  J.A. : — An  indictment  against  the  appellant  contained 
three  counts:  (1)  wounding  with  intent  to  do  grievous  bodily 
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harm  to  one  Norman  Smith;  (2)  wounding  with  intent  to  do  griev- 
ous bodily  harm  to  one  Andrew  Campbell;  (3)  that  being  armed 
with  an  offensive  weapon  he  did  assault  with  intent  to  rob  one 
Percy  Smith.  After  trial  on  the  8th  September  1947,  before 
His  Honour  Judge  Fuller  and  a jury,  in  the  Court  of  General 
Sessions  of  the  Peace  in  and  for  the  County  of  Wentworth,  the 
appellant  was  found  guilty  on  counts  1 and  3 and  not  guilty  on 
count  2.  He  was  sentenced  on  count  1 to  a term  of  twenty 
years’  imprisonment  and  to  the  same  term  on  count  3,  the  sen- 
tences to  run  concurrently.  He  now  appeals  from  the  convictions 
on  each  count  and  the  sentences  imposed  on  him. 

The  accused  was  not  defended  by  counsel  at  trial,  but  was 
represented  by  counsel  in  this  court. 

There  is  only  one  ground  of  appeal  that  requires  particular 
consideration.  The  appellant  maintains  that  he  has  the  right 
under  s.  14  of  The  Canada  Evidence  Act,  R.S.C.  1927,  c.  59,  to 
affirm  to  the  truth  of  evidence  he  desires  to  give  on  his  own 
behalf,  instead  of  taking  an  oath  in  the  usual  manner,  and  that 
he  was  not  permitted  to  exercise  that  right  at  trial. 

It  is  desirable  to  outline  the  proceedings  at  trial  after  the 
close  of  the  case  for  the  prosecution,  and  to  quote  certain  parts 
of  the  record.  The  accused  was  asked  if  he  proposed  to  call  any 
evidence.  He  said  he  had  some  witnesses  he  wanted  to  use  but 
had  not  made  arrangements  to  call  them  because  he  thought 
defence  counsel  “would  take  care  of  them”,  and  at  the  last  minute 
realized  he  didn’t  have  defence  counsel  and  was  obliged  to  conduct 
his  own  defence.  After  some  discussion  as  to  the  testimony  those 
witnesses  might  give,  the  learned  judge  addressed  the  accused,  and 
I quote  from  the  record  of  proceedings  as  follows : 

“His  Honour:  Do  you  propose  to  give  evidence  yourself? 

“Accused:  Ido. 

“His  Honour:  In  that  case  we  will  go  on  and  hear  your  eyi- 
dence  now. 

“Accused:  Am  I obliged  to  offer  my  testimony  now? 

“His  Honour:  What  is  that? 

“Accused:  Am  I obliged  to  give  my  testimony  now? 

“His  Honour:  You  are.  If  you  are  going  to  give  evidence  you 
will  have  to  give  it  now.  I am  not  going  to  keep  the  jury. 
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“Accused:  I would  like  to  cross-examine  them  before  I give 
my  own  testimony.” 

There  was  then  further  discussion  between  the  presiding  judge 
and  counsel  for  the  Crown  as  to  the  attendance  of  the  witnesses 
on  behalf  of  the  accused.  The  learned  judge  gave  his  ruling  and 
expressed  his  views  in  the  matter  under  discussion.  It  is  unneces- 
sary to  refer  in  detail  to  that  ruling.  It  is  sufficient  to  say  that 
permission  was  given  to  send  for  one  of  the  desired  witnesses. 
The  learned  judge  then  stated  to  the  accused:  “In  the  meantime 
I will  hear  your  evidence  if  you  wish  to  give  it.” 


The  accused  entered  the  witness  box  and  the  record  is  as 
follows : 

“Frank  Bluske^  called  in  his  own  behalf. 

“ (On  being  handed  the  Bible  to  be  sworn,  Frank  Bluske  said) : 

“Your  Honour,  my  philosophy  of  life  does  not  incorporate  this 
ritual  of  being  sworn  in  on  the  Bible.  I feel  quite  capable  of 
giving  testimony  on  my  own  behalf  without  the  ritual. 

“His  Honour:  Do  I understand  you  refuse  to  be  sworn? 

“Accused  : That  is  right,  sir. 

“His  Honour:  for  what  reason? 

“Accused:  I have  just  stated  the  reason,  my  philosophy  of 


“His  Honour:  Do  you  belong  to  any  church? 

“Accused:  No. 

“His  Honour:  It  is  your  own  idea  you  should  not  be  sworn 
in  court? 

“Accused:  I have  nothing  to  do  with  the  Bible  at  any  time,  I 
don’t  agree  with  the  doctrines  found  therein,  and  I do  not  believe 
in  the  ritual. 

“His  Honour:  Mr.  Crown  Attorney,  what  do  you  suggest 
under  the  circumstances? 

“Mr.  McCullough:  Is  there  any  procedure  the  accused  sug- 
gests to  the  Court,  that  would  bind  his  conscience? 

“His  Honour:  What  do  you  say,  Bluske?  Is  there  any  pro- 
cedure which  you  may  suggest  that  will  bind  your  conscience? 

“Accused:  No. 

“Mr.  McCullough:  Did  I hear  the  accused  say  No? 

“His  Honour:  He  says  there  is  none. 

“Mr.  McCullough:  There  is  no  procedure  that  would  bind  this 
witness’s  conscience  in  giving  his  evidence? 
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“His  Honour:  He  says  No. 

“Mr.  McCullough  : I believe  the  Code  provides  for  the  accused 
making  a statement  without  giving  evidence.  In  Tremeear,  I am 
reading  from  page  1175,  there  is  a paragraph  there  which  I think 
is  material,  and  your  Honour  can  read  it.  I will  pass  it  up. 

“His  Honour:  Does  it  refer  to  any  particular  section? 

“Mr.  McCullough:  Yes,  I think  that  answers  the  problem. 

“His  Honour:  My  own  idea  about  it  is,  that  if  an  accused 
person  asks  to  give  evidence,  he  is  then  bound  by  the  rules  of 
evidence,  which  include  being  properly  sworn.  I gather  that  is 
what  the  effect  of  this  is. 

“Mr.  McCullough:  I had  in  mind  where  the  accused  asks  for 
it,  and  by  the  way  he  indicates  part  of  the  defence,  it  makes  it 
very  clear  he  became  a competent  witness,  it  has  been  held  that 
the  accused  no  longer  has  a right  to  make  an  unsworn  statement, 
but  tending  the  other  way.  I see  a Canadian  case  down  below, 
which  appears  to  be  a Supreme  Court  of  Canada  case,  ‘It  may 
be  quite  permissible  for  the  accused,  when  undefended,  to  state 
his  version  of  what  has  been  given  in  evidence.’  Your  Honour 
sees  the  paragraph  I am  referring  to, 

“His  Honour:  Yes,  I see  that.  In  view  of  what  you  have  said 
I will  rule  that  you  have  no  right  to  give  evidence  in  this  trial 
unless  you  are  sworn. 

“Accused:  Whatever  you  say. 

“His  Honour  : That  will  not  prevent  you  making  a statement 
to  the  jury  when  you  are  addressing  the  jury. 

“(accused  retired  from  witness  box).” 

Two  witnesses  were  called  for  the  defence.  They  were  exam- 
ined by  the  accused  but  were  not  cross-examined  by  counsel  for 
the  Crown.  There  was  no  evidence  adduced  in  reply.  The  accused 
was  then  told  by  the  learned  judge  that  if  he  wished  to  address 
the  jury  he  might  do  so.  The  accused  stated  that  he  would 
refrain  from  addressing  them  and  counsel  for  the  Crown  did  not 
do  so.  The  learned  judge  thereupon  delivered  his  charge  without 
objection  being  made  thereto  by  the  accused,  or  by  counsel  for 
the  Crown. 

I now  reproduce  s.  14  of  The  Canada  Evidence  Act,  as  fol- 
lows : 

“14.  If  a person  called  or  desiring  to  give  evidence,  objects, 
on  grounds  of  conscientious  scruples,  to  take  an  oath,  or  is 


134 


Ontario  Reports. 


[1948J 


objected  to  as  incompetent  to  take  an  oath,  such  person  may 
make  the  following  affirmation : — 

“ ‘I  solemnly  affirm  that  the  evidence  to  be  given  by  me  shall 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.’ 

“2.  Upon  the  person  making  such  solemn  affirmation,  his 
evidence  shall  be  taken  and  have  the  same  effect  as  if  taken 
under  oath.” 

It  is  not  altogether  plain  to  me  from  the  proceedings  after 
the  accused  was  handed  the  Bible  to  be  sworn,  that  he  objected 
to  take  the  oath  “on  grounds  of  conscientious  scruples”.  It  may 
be  that  the  proceedings  can  be  fairly  interpreted  in  that  way,  The 
view  I hold  makes  it  unnecessary  to  determine  that  question. 
After  the  accused  objected  to  take  an  oath,  there  was  no  refer- 
ence or  regard  to  the  relevant  provisions  in  law  as  contained  in 
s.  14  of  The  Canada  Evidence  Act.  Those  provisions  were  entirely 
overlooked  and  no  consideration  was  given  to  the  right  of  the 
accused  under  certain  circumstances  to  affirm  to  the  truth  of  the 
evidence  he  desired  to  give  on  his  own  behalf.  An  inquiry  was 
launched  on  the  suggestion  of  counsel  for  the  Crown,  to  determine 
whether  the  accused  could  suggest  to  the  Court  any  procedure 
that  would  bind  his  conscience.  That  inquiry  was  entirely  inap- 
propriate and  it  was  entirely  unfair  to  the  accused.  He  could 
not  be  expected  to  have  knowledge  of  any  such  procedure  and 
he  did  not  say,  as  stated  by  counsel  for  the  Crown,  that  there 
was  no  procedure  that  would  bind  his  conscience.  He  simply  said 
he  could  not  suggest  such  a procedure.  If  the  attention  of  the 
Court  had  been  called  to  the  provisions  of  s.  14  of  The  Canada 
Evidence  Act,  it  would  have  been  ascertained  clearly  and  without 
difficulty,  v/hether  the  objection  of  the  accused  to  take  the  oath 
was  “on  grounds  of  conscientious  scruples”.  If  that  objection 
had  been  made  apparent  to  the  learned  judge  he  would  no  doubt 
have  advised  the  accused  of  his  right  to  make  the  affirmation  in 
the  words  of  the  statute.  I do  not  say  that  there  is  a duty  in 
law  on  the  part  of  the  presiding  judge,  or  of  counsel  for  the 
Crown,  in  every  case  to  advise  a person  called  or  desiring  to  give 
evidence,  and  who  objects  to  take  an  oath,  that  he  may  make  an 
affirmation  if  his  objection  is  based  on  grounds  of  conscientious; 
scruples.  But  where  an  accused  person  is  not  defended  by  coun-: 
sel,  it  is  a proper  and  fair  thing  to  do.  In  this  case,  the  omission' 
to  give  any  consideration  to  the  provisions  of  law  relevant  tq 
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the  rights  of  the  accused  to  give  evidence,  and  the  misdirected 
inquiry  carried  on  after  he  objected  to  take  an  oath,  makes  the 
trial  unsatisfactory.  In  my  opinion,  the  appellant  did  not  have  a 
full  and  fair  opportunity  to  give  his  evidence,  and  for  that  reason, 
he  is  entitled  to  a new  trial:  Rex  v.  Pine  (1932),  24  Cr.  App.  R. 
10. 

There  is  another  error  apparent  in  the  proceedings,  to  which 
my  attention  has  been  directed  by  my  Lord  The  Chief  Justice 
of  Ontario.  I am  indebted  to  him  for  doing  so  and  for  the  refer- 
ences to  decisions  bearing  on  the  point.  The  learned  judge  properly 
told  the  accused  that  he  would  hear  his  evidence  if  he  wished  to 
give  it  and  the  accused  was  sufficiently  informed  of  his  right 
to  give  evidence:  see  Rex  v.  Warren  (1909),  2 Cr.  App.  R.  194; 
Rex  V.  Graham  (1922),  17  Cr.  App.  R.  40;  Rex  v.  Villars  (1927), 
20  Cr.  App.  R.  150.  But,  after  ruling  that  the  accused  had  no 
right  to  give  evidence  unless  he  was  sworn,  the  learned  judge 
said  to  the  accused:  “That  will  not  prevent  you  making  a state- 
ment to  the  jury  when  you  are  addressing  the  jury.”  In  my 
opinion,  the  learned  judge  was  wrong  in  law  in  extending  that 
privilege  to  the  accused.  Since  The  Canada  Evidence  Act  was 
passed,  permitting  an  accused  person  to  give  evidence  on  his  own 
behalf,  the  right  to  make  an  unsworn  statement  does  not  exist. 
The  statute  does  not  preserve  such  a right  to  the  accused  and  in 
this  respect  our  Act  differs  from  the  English  law.  A learned 
review  and  discussion  of  the  matter  appears  in  Rex  v.  Krafchenko 
(1914),  24  Man.  R.  652,  22  C.C.C.  277,  6 W.W.R.  836,  28  W.L.R. 
76, 17  D.L.R.  244.  That  decision  was  followed  in  Rex  v.  Kelly,  27 
Man.  R.  105,  27  C.C.C.  140,  [1917]  1 W.W.R.  46;  affirmed  suh 
nom.  Kelly  v.  The  King,  54  S.C.R.  220,  27  C.C.C.  282,  34  D.L.R. 
311,  [1917]  1 W.W.R.  463.  (The  point  under  consideration  was 
apparently  not  a ground  of  appeal  to  the  Supreme  Court,  but  see 
reference  to  it  at  p.  244  and  pp.  262-3) , See  also  Rex  v.  Frederick, 
44  B.C.R.  547,  51  C.C.C.  340,  [1931]  3 W.W.R.  747  at  751. 

The  accused  in  this  case  refrained  from  making  any  state- 
ment to  the  jury  and  the  error  of  the  learned  trial  judge  in  giving 
the  accused  that  privilege  does  not,  in  itself,  result  in  a mistrial, 
but  it  does  in  part  add  to  the  reasons  for  holding  that  the  trial 
was  unsatisfactory. 

The  appellant  has  filed  in  this  court  an  affidavit  made  under 
affirmation  by  him  and  showing  the  statements  he  desires  to  give 
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in  evidence  on  his  own  behalf.  I refrain  from  making  any  com- 
ment as  to  the  weight  or  merit  of  the  proposed  testimony.  In  my 
opinion  that  is  a matter  for  consideration  and  judgment  in  the 
first  instance  of  a tribunal  of  fact,  and  the  appellant  is  entitled 
to  have  a jury  pass  upon  the  evidence. 

I would  quash  the  convicion  and  direct  a new  trial  for  the 
reasons  I have  given,  and  it  is  unnecessary  to  consider  any  other 
ground  advanced  in  argument  in  support  of  the  appeal. 

New  trial  ordered. 

Solicitors  for  the  accused^  appellant:  Croll  and  Borins,. 

Toronto. 
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[COURT  OF  APPEAL.] 

Re  Burningham;  Entwistle  v*  Burningham  et  aL 

Appeals — Right  of  Appeal  from  Surrogate  Court — No  Right  of  Appeal 
from  Interlocutory  Order  Made  hy  Judge  in  Chambers — The  Sur- 
rogate Courts  Act,  R.S.O.  1937,  c.  106,  s.  29(1),  (3). 

Surrogate  Courts — Appeals — Order  of  Judge  in  Chambers — The  Surro- 
gate Courts  Act,  R.S.O.  1937,  c.  106,  s.  29(1), (3). 

There  is  no  right  of  appeal  from  an  order  made  by  a Surrogate  Court 
Judge  in  chambers,  giving  directions  as  to  the  trial  of  an  issue  as  to 
the  validity  of  a will  propounded  for  probate. 

Per  Laidlaw  and  Roach  JJ.A.:  The  only  right  of  appeal  under  s.  29(1) 
of  The  Surrogate  Courts  Act  is  from  an  order,  determination  or  judg- 
ment of  a judge  sitting  as  a Court,  and  the  subsection  does  not  apply 
to  orders,  etc.,  of  a judge  in  chambers.  Subs.  3 of  s.  29  is  limited  in 
its  terms,  and  does  not  include  an  order  for  directions  on  such  an 
issue.  Apart  from  subss.  1 and  3 of  s.  29,  there  is  no  right  of  appeal 
from  a decision  of  a Surrogate  Court  or  of  a judge  thereof.  Re 
Guardian  Realty  Co.  of  Canada  Ltd.  and  The  City  of  Toronto,  [1934] 
O.R.  266;  Re  Jackson  (1929),  64  O.L.R.  215;  Forbes  v.  Forbes  (1911), 
23  O.L.R.  518,  discussed. 

Wills  — Validity — Burden  of  Proof  where  Validity  Disputed. 

Per  Laidlaw  and  Roach  JJ.A.:  The  burden  of  proving  the  validity  of  a 
will  is  always  on  those  who  propound  the  will,  and  it  is  wrong  to  place 
upon  a party  attacking  an  alleged  will  the  burden  of  proving  that  it 
is  invalid.  In  re  Musgrove;  Davis  v.  Mayhew,  [1927]  P.  264;  Barry 
V.  Butlin  (1838),  2 Moo.  P.C.  480. 

Surrogate  Courts — Jurisdiction  of  Judge  in  Chambers — Trial  of  Issue  as 
to  Validity  of  Will. 

Per  Laidlaw  and  Roach  JJ.A.:  A Surrogate  Court  Judge  has  no  juris- 
diction to  try  in  chambers  an  issue  as  to  the  validity  of  a will  pro- 
pounded for  probate.  Such  an  issue  must  be  determined  by  the  judge 
sitting  as  a Court. 

An  appeal  from  an  order  of  Cross  Sur.  Ct.  J.,  in  the  Surrogate 
Court  of  the  County  of  Middlesex. 

1st  December  1947.  The  appeal  was  heard  by  Robertson 
C.J.O.  and  Laidlaw  and  Roach  JJ.A.  • 

J.  A.  Kennedy,  for  the  appellant:  We  have  a right  of  appeal 
under  s.  29(1)  of  The  Surrogate  Courts  Act,  R.S.O.  1937,  c.  106: 
Forbes  v.  Forbes  (1911),  23  O.L.R.  518. 

The  order  in  appeal  is  clearly  wrong  in  several  respects.  Not 
all  the  persons  who  should  be  before  the  Court  have  been  served. 
The  onus  is  wrongly  placed  on  us  to  show  that  the  testator  lacked 
testamentary  capacity.  The  onus  is  always  on  the  person  pro- 
pounding a will  to  establish  its  validity.  Widdifield,  Surrogate 
Court  Practice  and  Procedure,  2nd  ed.  1930,  p.  444. 

W.  E.  Spencer,  K.C.,  for  the  respondents:  There  is  no  right 
of  appeal  from'  the  order  in  question,  which  is  interlocutory  only : 
Re  Morrow  (1919),  46  O.L.R.  231,  50  D.L.R.  24. 


10— [1948]  O.R. 


138 


Ontario  Reports. 


[1948] 


In  any  case,  the  order  was  correctly  made,  and  should  not 
be  disturbed. 

J.  A,  Kennedy,  in  reply : Re  Morrow,  supra,  was  decided  under 
a different  part  of  The  Surrogate  Courts  Act,  and  has  no  appli- 
cation here. 

Cur.  adv.  vult. 

28th  January  1948.  Robertson  C.J.O.  concurs  in  the  result. 


Laidlaw  J.A.: — This  is  an  appeal  by  Rose  Entwistle,  a cavea- 
tor, from  an  order  dated  the  15th  October  1947,  made  by  His 
Honour  Judge  Cross  in  a matter  pending  in  the  Surrogate  Court 
of  the  County  of  Middlesex.  The  order  was  made  in  chambers 
and  contains  directions  for  the  trial  of  certain  issues  between 
the  appellant  and  the  respondents  as  to  the  validity  of  a will  said 
to  have  been  made  by  the  late  Oliver  Charles  Burningham.  The 
caveat  was  filed  by  the  appellant  on  the  6th  May  1947.  In  answer 
to  a warning  given  to  her  by  the  Registrar  of  the  Surrogate  Court 
pursuant  to  the  Rules  of  Practice,  she  entered  an  appearance 
and  set  forth  reasons  for  not  admitting  the  alleged  will  to  probate. 
A citation  was  thereafter  issued  and  a copy  was  served  on  certain 
persons  interested  in  the  question  of  the  validity  of  the  alleged  will. 
After  appearances  were  entered  by  them,  an  application  for  direc- 
tions was  made  to  His  Honour  Judge  Cross  in  chambers  on  behalf 
of  the  respondents  Harold  Burningham  and  Ida  Bond,  who  were 
named  executors  in  the  will  propounded  for  probate.  The  order 
now  brought  before  the  Court  was  made  upon  that  application. 

When  the  appeal  came  on  for  hearing,  counsel  for  the  respond- 
ents took  the  objection  that  no  appeal  lay  to  this  Court  from  the 
order  of  His  Honour  Judge  Cross.  The  Court  heard  argument 
on  that  point  and  permitted  counsel  for  all  parties  also  to  present 
argument  on  the  merits  of  all  matters  upon  which  the  appellant 
seeks  a decision  of  this  Court. 


I shall  consider  and  decide  at  once  the  question  as  to  the  right 
of  appeal  to  this  Court.  The  Surrogate  Court  is  an  organization 
created  by  statute,  presently  R.S.O.  1937,  c.  106.  That  statute 
provides  rights  of  appeal  as  therein  set  forth,  and  there  is  no 
right  of  appeal  from  an  order  of  a Surrogate  Court  or  a judge 
of  that  Court  apart  from  the  provisions  contained  in  that  Act: 
Re  Guardian  Realty  of  Canada  Ltd.  and  The  City  of  Toronto 
[1934]  O.R.  266,  [1934]  2 D.L.R.  721.  Subss.  1 and  3 of  s. 
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thereof  are  as  follows  (omitting  the  amendment  made  to  subs. 
3 by  1941,  c.  58,  s.  1,  which  is  not  here  relevant) : 

'‘(1)  Any  party  may  appeal  to  the  Court  of  Appeal  from  an 
order,  determination  or  judgment  of  a surrogate  court,  in  any 
matter  or  cause  when  the  value  of  the  property  affected  by  such 
order,  determination  or  judgment  exceeds  $200. 

“(3)  An  appeal  shall  also  lie  to  a judge  of  the  Supreme  Court 
from  any  ojder,  decision  or  determination  of  the  judge  of  a 
surrogate  court,  on  the  taking  of  accounts  or  upon  an  adjudica- 
tion or*  to  a claim  or  demand  or  as  to  the  title  to  any  property 
if  the  amount  involved  exceeds  $200  in  like  manner  as  from  the 
report  of  a Master  under  a reference  directed  by  the  Supreme 
Court.” 

It  will  be  convenient  to  discuss  first  the  provisions  contained 
in  subs.  3.  That  subsection  has  its  origin  in  s.  2 of  c.  18  of  the 
statutes  of  1911,  and  the  history  of  the  legislation  may  be  found 
in  Re  Jackson,  64  O.L.R.  215  at  217-8,  [1929]  4 D.L.R.  213.  It  is 
apparent  that  the  right  of  appeal  therein  given  is  limited  to  certain 
matters.  The  subsection  is  applicable  only  to  an  order,  decision 
or  determination  of  a judge  of  a Surrogate  Court  “on  the  taking 
of  accounts  or  upon  an  adjudication  or  to  a claim  or  demand  or 
as  to  the  title  to  any  property  if  the  amount  involved  exceeds 
$200.”  The  order  made  by  His  Honour  Judge  Cross  does  not 
fall  within  the  ambit  of  this  subsection  and  if  any  right  to  appeal 
exists  it  must  be  found  in  subs.  1'.  The  history  of  that  subsection 
is  of  importance. 

The  legislation  as  it  appears  in  C.S.U.C.  1859,  c.  16,  s.  26,  is  in 
part  as  follows: 

“Any  person  considering  himself  aggrieved  by  any  order, 
sentence,  judgment  or  decree  of  any  Surrogate  Court,  or  being 
dissatisfied  with  the  determination  of  the  Judge  thereof  in  point 
of  law  in  any  matter  or  cause  . . . may  . . . appeal  therefrom”. 

That  provision  appears  thereafter  in  the  statutes  as  revised 
from  time  to  time  and  is  found  without  material  change  in 
R.S.O.  1897,  c.  59,  s.  36.  In  1910  the  law  was  revised  and  con- 
solidated by  10  Edw.  VII,  c.  31.  Chapter  59  of  the  Revised  Stat- 
utes of  1897,  with  certain  immaterial  exceptions,  was  then 

*In  R.S.O.  1927,  c.  94,  s.  28(3),  this  word  was  “as”,  so  that  the  phrase 
read:  “or  upon  an  adjudication  as  to  a claim  or  demand  or  as  to  the 

title  to  any  property”.  The  substitution  of  “or”  appears  to  be  the  result 
of  a typographical  error  in  preparing  the  1937  revision. — ED. 
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repealed.  Section  34  of  the  new  Act  replaced  s.  36  of  the  earlier 
legislation  and  is  as  follows: 

“(1)  Any  person  who  deems  himself  aggrieved  by  an  order, 
determination  or  judgment  of  a Surrogate  Court,  in  any  matter 
or  cause,  may  appeal  therefrom  to  a Divisional  Court  of  the  High 
Court. 

“(2)  No  such  appeal  shall  lie  unless  the  value  of  the  property 
to  be  affected  by  such  order,  determination  or  judgment  exceeds 
$200. 


“(3)  The  practice  and  procedure  upon  and  in  relation  to  an 
appeal  shall  be  the  same  as  is  provided  by  The  County  Courts  Act 
as  to  appeals  from  the  County  Court. 

“(4)  A motion  for  a new  trial  after  a trial  by  jury  uncfer 
section  28  shall  be  deemed  an  appeal  and  shall  be  made  to  a 
Divisional  Court.” 

In  1911  the  Act  1 Geo.  V,  c.  18,  s.  2,  added  a new  provision  to 
s.  34  as  follows: 

“ (5)  An  appeal  shall  also  lie  from  any  order,  decision  or  deter- 
mination of  the  Judge  of  a Surrogate  Court  on  the  taking  of 
accounts  in  like  manner  as  from  the  report  of  a Master  under 
a reference  directed  by  the  High  Court,  and  the  practice  and 
procedure  upon  and  in  relation  to  the  appeal  shall  be  the  same 
as  upon  an  appeal  from  such  a report. 

“(6)  Subsections  2 and  3 shall  not  apply  to  the  appeal  pro- 
vided for  by  subsection  5.” 

Section  34  as  amended  appears  in  R.S.O.  1914,  as  c.  62,  s.  34, 
without  material  change.  In  R.S.O.  1927,  c.  94,  the  language 
and  form  of  s.  34  was  revised.  It  appears  therein  as  s.  28  and  is 
the  same  as  s.  29  of  R.S.O.  1937,  c.  106,  quoted  above. 

It  is  to  be  observed  at  once  that  in  the  legislation  as  it 
appeared  in  the  Consolidated  Statutes  of  Upper  Canada,  and  there- 
after in  the  legislation  passed  from  time  to  time  until  the  Act 
passed  in  1910,  a plain  distinction  was  made  between  an  order  of 
a Surrogate  Court  and  a “determination  of  a Judge  thereof  in 
point  of  law”.  The  Act  passed  in  1910  omitted  the  provision 
giving  a right  to  appeal  to  any  person  dissatisfied  with  such  a 
determination  in  any  matter  or  cause.  It  provided  a right  of 

appeal  only  in  respect  of  an  order,  determination,  or  judgment 

% 

of  a Surrogate  Court.  The  new  provision  added  to  the  legisla- 
tion in  1911  emphasizes  the  distinction  between  the  two  classesj 
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of  orders.  It  was  there  provided  that  an  appeal  should  “also” 
lie  from  any  order,  decision  or  determination  of  the  judge  of  a 
Surrogate  Court  on  the  taking  of  accounts.  The  use  and  appli- 
cation of  the  conjunction  “also”  is  made  the  basis  of  the  decision 
in  Re  Jackson ^ supra.  The  meaning  given  in  that  case  to  the 
provisions  of  the  section  is  that  there  are  two  classes  of  case  in 
which  an  appeal  may  be  taken.  One  class  is  defined  in  subs.  1 
and  another  and  different  class  in  subs.  3.  That  meaning  seems 
plain  to  me.  Subs.  1 does  not  include  every  order  made  by  a 
judge  of  a Surrogate  Court;  it  obviously  does  not  include  orders 
of  the  kind  falling  within  the  scope  of  subs.  3.  In  my  opinion,  it 
applies  to  and  includes  a right  to  appeal  only  from  an  order, 
determination,  or  judgment  of  a judge  sitting  as  a Court,  and  it 
does  not  apply  to  or  include  an  order  made  by  him  in  chambers. 

There  is  another  reason  for  holding  that  there  is  no  right  of 
appeal  to  this  Court  from  the  order  made  by  His  Honour  Judge 
Cross.  That  order  merely  defines  the  issues  between  the  parties 
and  directs  the  procedure  to  be  followed  for  determination  of 
them.  The  property  of  the  estate  is  not  in  any  way  affected  by 
the  order.  Subs.  1 expressly  provides  that  a party  may  appeal 
“when  the  value  of  the  property  affected  by  such  order,  deter- 
mination or  judgment  exceeds  $200”.  That  requisite  to  the  right 
of  appeal  is  not  satisfied  in  this  case. 

Counsel  for  the  appellant  refers  to  and  relies  on  Forbes  v. 
Forbes  (1911) , 23  O.L.R.  518.  One  of  the  grounds  of  objection 
to  the  jurisdiction  of  the  Divisional  Court  in  that  case  was  that 
an  order  for  security  for  costs  was  an  interlocutory  order.  In  sup- 
port of  the  objection,  reference  was  made  to  s.  34(3)  of  The  Sur- 
rogate Courts  Act  of  1910,  and  the  provision  that  the  practice  and 
procedure  upon  and  in  relation  to  an  appeal,  should  be  the  same 
as  was  provided  by  The  County  Courts  Act  as  to  appeals  from  the 
County  Court.  The  County  Courts  Act,  10  Edw.  VII,  c.  30,  s. 
40(1),  provided  for  an  appeal  to  a Divisional  Court  from  their 
decision  or  order,  “if  the  decision  or  order  is  in  its  nature  final 
and  not  merely  interlocutory”.  The  view  was  expressed  that  the 
objection  was  not  well  founded;  that  s.  34(1)  of  The  Surrogate 
Courts  Act,  which  is  properly  comparable  to  s.  29(1)  of  the 
present  statute,  gave  a very  wide  right  of  appeal  from  any  order 
made  in  a Surrogate  Court;  and  that  subs.  3,  as  it  then  appeared 
in  The  Surrogate  Courts  Act,  did  not  restrict  that  right  in  any 
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way,  but  merely  prescribed  the  practice  and  procedure  upon,  and 
in  relation  to,  an  appeal.  It  does  not  appear  that  counsel  in  that 
case  objected  to  the  jurisdiction  of  the  Divisional  Court  on  the 
ground  that  there  was  no  right  of  appeal  from  an  order  made 
in  chambers,  or  that  the  order  in  appeal  did  not  affect  any  prop- 
erty of  the  estate.  Neither  of  those  points  was  the  subject  of 
decision  and  I decline  to  accept  the  case  as  an  authority  showing 
that  an  order  of  the  kind  presently  under  consideration  falls 
within  the  provisions  of  s.  29(1)  of  The  Surrogate  Courts  Act. 
It  is  to  be  observed  also  that  s.  34(3)  of  the  statute  passed  in  1910, 
in  force  at  the  time  of  the  decision  in  Forbes  v.  Forbes^  and  which 
was  the  subject  of  consideration,  is  not  contained  in  the  Act 
presently  in  force. 

The  objection  made  by  counsel  for  the  respondents  must  be 
given  effect  and  it  must  be  held  that  no  appeal  lies  to  this  Court 
from  the  order  of  His  Honour  Judge  Cross.  The  appellant  should 
pay  to  the  respondents  the  costs  in  this  court  as  of  a motion  to 
quash  the  appeal. 

Ordinarily  I would  not  express  any  views  in  a matter  in 
respect  of  which  no  appeal  lies  to  this  Court.  I make  an  exception 
in  this  case  because  the  order  made  by  His  Honour  Judge  Cross 
is  plainly  in  error  in  certain  respects  and  I am  moved  by  the 
hope  that  unnecessary  confusion,  proceedings  and  expense  may 
be  avoided,  to  the  benefit  of  the  estate  and  all  parties  interested 
in  it. 

The  order  places  on  the  appell?mt,  who  is  attacking  the  validity 
of  the  will,  the  onus  of  proving  “that  the  deceased  at  the  time  of 
making  the  said  will  did  not  have  testamentary  capacity’'.  That  is 
plainly  an  error. 

In  In  re  Musgrove,  Davis  v.  Mayhew^  [1927]  P.  264,  Lord  Han- 
worth  M.R.,  at  p.  276,  said:  “It  is  clear,  first,  that  the  onus  of 
proving  a will  lies  upon  the  party  propounding  it,  and,  secondly, 
that  he  must  satisfy  the  conscience  of  the  Court  that  the  instru- 
ment so  propounded  is  the  last  will  of  a free  and  capable  testator.” 


In  Barry  v,  Butlin  (1838) , 2 Moo.  P.C.  480  at  484, 12  E.R.  1089, 
Parke  B.  says:  “In  all  cases  the  onus  is  imposed  on  the  party 
propounding  a Will,  it  is  in  general  discharged  by  proof  of  capac- 
ity, and  the  fact  of  execution,  from  which  the  knowledge  of  and 
assent  to  the  contents  of  the  instrument  are  assumed”.  ^ 
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See  also  Widdifield,  Surrogate  Court  Practice  and  Procedure, 
2nd  ed.  1930  at  p.  444. 

The  order  requires  that  the  issue  shall  be  “tried  before  the 
presiding  Judge  in  Chambers”.  I think  there  is  no  jurisdiction 
in  a judge  in  chambers  to  try  an  issue  as  to  the  validity  of  a will, 
and  can  find  no  authority  for  such  a direction.  It  is  my  view  that 
the  issues  between  the  parties  must  be  determined  by  a judge 
of  the  Surrogate  Court  sitting  as  a Court. 

Finally,  it  appears  from  the  affidavit  filed  in  this  Court  by 
the  appellant,  which  I think  can  be  properly  referred  to,  that 
there  are  persons  interested  in  attacking  or  upholding  the  validity 
of  the  will  who  did  not  receive  notice  of  the  application  for  direc- 
tions and  that  they  were  entitled  to  such  notice.  That  omission 
might  be  the  source  of  much  trouble  and  expense,  and  ought 
to  be  remedied  before  proceeding  to  the  trial  of  issues  between 
the  interested  persons. 

It  is  unfortunate  that  this  Court  is  powerless  to  remedj^  the 
errors  to  which  I have  directed  attention,  but  counsel  for  all 
parties  will  no  doubt  see  the  wisdom  of  putting  the  proceedings 
in  a proper  state  and  in  the  exercise  of  good  judgment  will  find 
a way  to  do  so  in  the  Surrogate  Court.  I trust  that  this  will  be 
done  promptly  to  the  advantage  and  satisfaction  of  all  parties 
concerned. 

Roach  J.A.  agrees  with  Laidlaw  J.A. 

Appeal  dismissed  loith  costs  of  a motion  to  qwxsh. 

Solicitor  for  the  appellant : J.  Al,  Kennedy,  Windsor. 

Solicitor  for  the  respondent:  J.  A.  Morrison,  London. 


144 


Ontario  Reports. 


[1948] 


[McRUER  C.J.H.C.] 


Canadian  Westinghouse  Company  Limited  v* 

The  City  of  Hamilton. 

Drainage — Diversion  and  Enclosing  of  Stream  by  Municipality — Conse- 
quent Flooding — Liability  of  Municipality — Whether  Work  Done 
under  Statutory  Authority — The  Municipal  Act,  B.S.O.  1937,  c.  266, 
ss.  347,  349,  404(7). 

Municipal  Corporations — Drainage  Works — Diverting  Course  of  Natural 
Stream — Liability  for  Consequent  Flooding — Whether  Work  Done 
under  Statutory  Authority — Effect  of  Absence  of  By-law — The 
Municipal  Act,  R.S.O.  1937,  c.  266,  ss.  347,  349,  404(7). 

Although  a municipality  is  entitled  to  alter  the  course  of  a stream 
passing  through  its  lands  in  any  way  it  chooses,  this  right  is  subject 
to  the  limitation  that  it  must  not  thereby  increase  the  burden  on  the 
lands  of  another  owner.  If  a municipality  so  diverts  or  confines  the 
waters  of  a creek  as  to  increase  their  velocity,  causing  stones  and 
other  debris  that  would  otherwise  have  been  deposited  on  the  bed 
and  sides  of  the  stream  to  be  driven,  by  the  force  of  the  water, 
on  to  a plaintiff’s  lands,  it  will  be  liable  for  the  consequent  damage, 
apart  from  the  special  defence  of  “statutory  authority”. 

For  a municipality  to  resist  such  an  action  on  the  ground  that  its  acts 
were  done  under  statutory  authority,  and  that  no  negligence  has 
been  established,  it  is  essential  that  a by-law  should  have  been  adopted 
for  the  undertaking  of  the  work.  Pratt  v.  The  City  of  Stratford 
(1887),  14  O.R.  260;  16  O.A.R.  5;  Taylor  v.  Gage  (1913),  30  O.L.R.  75, 
applied;  McCurdy  v.  The  Township  of  Bayham,  [1935]  O.R.  271,  con- 
sidered and  explained;  other  authorities  reviewed. 

An  action  for  damages. 

10th  to  14th  and  17th  to  20th  February  and  29th  September 
to  3rd  October  1947.  The  action  was  tried  by  McRuer  C.J.H.C. 
without  a jury  at  Hamilton  and  Toronto. 

Glyn  Osier,  K,C.,  J.  F.  EasterbrocTc,  and  W.  A.  Campbell,  for 
the  plaintiff. 

G.  W.  Mason,  K.C.,  and  A,  J.  Poison,  K.C.,  for  the  defendant. 


11th  February  1948.  McRuer  C.J.H.C.: — This  action  is 
brought  by  the  plaintiff  to  recover  $278,000  as  damages  for  loss 

suffered  in  consequence  of  the  construction  of  a culvert  or  water 

% 

tunnel  in  the  watercourse  followed  by  Chedoke  Creek  through 
the  defendant’s  lands,  and  damages  resulting  from  the  main- 
tenance of  a nuisance  by  the  defendant  by  reason  of  the  fact 
that  it  is  alleged  to  have  obstructed  and  diverted  the  natural 
flow  of  water  through  its  lands  and  caused  it  to  flow  on  to  the 
lands  of  the  plaintiff,  resulting  in  injury  to  the  plaintiff. 

Chedoke  Creek,  which  has  its  source  on  the  Niagara  Escarp-, 
ment  and  drains  an  area  of  upwards  of  2,000  acres,  flows  in  a 
northerly  direction  over  the  escarpment  at  what  is  known  as 
Chedoke  Falls,  and  through  a course  formed  by  erosion  down 
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the  hillside,  entering  the  defendant’s  property  at  Glenside  Avenue. 
The  lower  part  of  the  property  through  which  it  passes  from 
Glenside  Avenue  to  Aberdeen  Avenue  has  been  for  many  years 
used  as  a municipal  golf  course  and  is  referred  to  in  the  evidence 
as  the  Chedoke  Golf  Course.  The  upper  part  is  rough  wooded 
land. 

Prior  to  the  alterations  complained  of  the  creek  left  the 
golf  course  property  near  the  junction  of  Aberdeen  Avenue  and 
a road  referred  to  in  the  evidence  as  the  Porcelain  Road.  There 
it  was  carried  across  Aberdeen  Avenue  under  a culvert  referred 
to  as  the  Old  City  Culvert,  and  through  an‘  open-wall  trench 
into  a culvert  known  as  the  T.  H.  & B.  Culvert,  where  the  water 
discharged  into  an  open  ditch  on  lands  owned  by  the  plaintiff, 
as  shown  by  ex.  63. 

In  1923  the  plaintiff  constructed  a culvert  625  feet  long 
(to  which  I shall  refer  as  “the  Westinghouse  Culvert”)  extending 
from  the  T.  H.  & B.  Culvert  in  a northerly  direction.  Ex.  3 
shows  the  course  of  this  culvert  in  relation  to  the  original  creek- 
bed.  Instead  of  following  the  curved  course  of  the  creek,  the 
water  was  diverted  slightly  to  the  right  of  the  original  bed 
through  the  culvert,  which  is  substantially  straight  with  a slight 
curve  at  the  upper  end.  In  1927  the  plaintiff  extended  the 
culvert  275  feet  to  the  south.  The  details  of  the  extension  are 
shown  in  ex.  40.  In  1928  a further  extension  of  325  feet  was 
added.  The  same  plan  as  shown  in  ex.  40  was  used  for  the 
construction  of  this  extension.  Since  that  time  the  culvert  has 
discharged  into  an  open  ditch  leading  to  a spillway  approximately 
600  feet  down  stream.  The  open  ditch  is  about  30  feet  wide  at 
the  bottom  and  is  said  to  give  a clear  channel  of  that  width  to  the 
spillway.  The  grade  of  the  first  section  of  the  Westinghouse 
culvert  is  .66,  and  that  of  the  second  section  is  .35.  The  ground 
level  at  the  top  of  the  invert,  where  it  connects  with  the  T.  H.  & B. 
culvert,  is  284.06. 

At  some  time  prior  to  the  year  1932 — the  exact  date  is  left 
in  some  uncertainty — ^the  defendant  constructed  a dry  stone  wall 
on  the  banks  of  the  creek  immediately  upstream  from  the  culvert 
under  Aberdeen  Avenue.  This  wall  was  washed  away  in  1932. 
In  1934,  with  the  object  of  clearing  up  trouble  on  the  golf  course, 
caused  by  flooding  and  the  deposit  of  debris  on  the  fairway,  the 
parks  board  of  the  defendant  recommended  to  the  city  council 
that  a culvert  should  be  built  to  contain  the  waters  of  Chedoke 
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Creek  flowing  through  the  defendant’s  property  between  Glenside 
Avenue  and  Aberdeen  Avenue.  The  recommendation  was  acted 
on  and  a concrete  culvert  was  constructed  as  shown  on  ex.  1. 
This  culvert  is  1,900  feet  long.  The  average  grade  is  4 per  cent. 
The  top  is  14  inches  thick  and  the  bottom  12  inches  thick. 
The  interior  surface  is  smooth  cement.  The  ground  level  of  the 
invert  on  Aberdeen  Avenue  is  302,  making  a fall  or  drop  of  17.94 
feet  to  the  intake  of  the  Westinghouse  Culvert.  I shall  refer  to 
this  as  “the  City  Culvert”. 

The  course  of  the  culvert  does  not  follow  the  former  stream- 
bed  but  is  straightened  out  to  a considerable  extent  as  shown 
on  ex.  1. 

Prior  to  the  construction  of  the  City  Culvert  the  creek  flowed 
through  the  most  easterly  channel  immediately  downstream  from 
Glenside  Avenue  shown  on  ex.  1,  the  other  channels  being  old  and 
probably  overflow  channels.  Ex.  75  shows  the  former  water- 
courses, and,  taken  together  with  ex.  76,  the  elevations  of  the 
stream-bed  and  the  banks  of  the  creek  at  stations  indicated 
thereon. 

Approximately  40  feet  upstream  from  station  no.  400  shown 
on  the  plan  ex.  1,  there  existed  in  the  natural  state  a flat  area 
where  the  creek  broadened  out  in  flood  and  on  which  was 
deposited  rubble,  boulders  and  debris. 

The  City  Culvert  was  constructed  below  the  surface  of  the 
bed  of  the  stream  at  varying  depths.  At  the  intake  at  Glenside 
Avenue  it  was  four  feet  lower  than  the  natural  bed  of  the  stream, 
while  at  Aberdeen  Avenue  the  invert  was  almost  level  with  the 
bed  of  the  stream.  The  stream-bed  was  lowered  for  approxi- 
mately 40  feet  upstream  from  the  intake. 

At  the  intake  a retaining  wall  was  constructed  across  the 
stream  to  a height  of  11  feet  2 inches  above  the  invert  and 
extending  76  feet  to  the  east  and  16  feet  to  the  west  of  the 
centre-line.  Ex.  74  shows  the  position  of  the  retaining  wall  as 
related  to  the  former  stream-bed. 

The  effect  of  this  wall  was  to  block  off  the  former  stream-bed 
and  to  divert  the  flow  of  the  water  into  the  intake  of  the  culvert. 

The  respective  dimensions  of  the  culverts  through  which  the"^ 
water  flowed,  commencing  upstream,  are  as  follows: 

The  new  City  Culvert  crossing  the  golf  course — 9 feet  6 1 
inches  wide  by  7 feet  high. 
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The  Aberdeen  Avenue  Culvert  varying  from  7 feet  1 inch 
by  13  feet  3 inches,  at  the  entrance,  to  7 feet  11  inches  by  14 
feet  4 inches;  7 feet  5V2  inches  by  14  feet  2 inches;  7 feet  11 V2 
inches  by  14  feet  3 inches  at  the  upstream  side  of  the  opening 
at  the  gate-house;  7 feet  2 inches  by  14  feet  at  the  downstream 
side  of  the  opening  at  the  gate-house;  8 feet  3 inches  by  14  feet  5 
inches  at  the  T.  H.  & B.  Culvert. 

The  T.  H.  & B.  Culvert — ^7%  feet  by  13%  feet. 

The  Westinghouse  Culvert — 8 feet  by  10  feet  (height 
measured  on  the  side  walls,  to  which  is  to  be  added  a triangular 
space  tapering  towards  the  centre  9 inches  deep). 

Subsequent  to  the  construction  of  the  City  Culvert  the  char- 
acter of  the  land  adjacent  thereto  was  substantially  changed  by 
a fill,  put  in  by  the  parks  department  of  the  defendant,  for 
the  purpose  of  beautifying  the  golf  course.  The  result  is  that 
the  old  watercourse  has  been  entirely  filled  and  the  culvert  has 
been  covered  with  approximately  12  to  18  inches  of  earth. 
A comparison  of  ex.  76  and  ex.  2 shows  the  relative  ground  levels 
before  and  after  the  construction  of  the  culvert. 

In  1940,  for  the  purpose  of  the  security  of  its  plant,  and  at 
the  request  of  the  Royal  Canadian  Mounted  Police,  the  plaintiff 
constructed  a screen  in  the  defendant's  culvert  slightly  down- 
stream from  Aberdeen  Avenue.  Ex.  33  shows  the  plan  of  the 
screen.  It  was  supported  by  guide-pipes  and  consisted  of  %-inch 
wire  with  1%-inch  openings.  It  was  in  two  sections.  The  top 
section  was  49  inches  high.  The  bottom  section  was  so  con- 
structed that  it  could  be  raised  to  make  a clear  opening  48% 
inches  from  the  highest  point  of  the  invert.  When  closed  it  came 
within  5 inches  of  the  deepest  point  of  the  invert.  An  opening 
was  made  in  the  ceiling  of  the  City  Culvert  immediately  up- 
stream from  the  screen  4 feet  10  inches  wide,  and  extending 
across  the  full  width  of  the  culvert,  i.e.^  14  feet  4%  inches  at 
this  point. 

A similar  screen  was  constructed  to  close  the  opening  at  the 
outlet  of  the  Westinghouse  Culvert.  I cannot  find  that  the  con- 
struction of  the  latter  screen  affects  the  issues  in  this  case. 

The  case  for  the  plaintiff  divides  into  two  parts.  In  the  first 
place,  it  is  contended  that,  owing  to  the  character  of  Chedoke 
Creek  and  its  course  down  the  high  land  upstream  from  the 
intake  of  the  City  Culvert  and  the  character  of  the  land  through 
which  it  fiowed,  large  quantities  of  trees,  rocks,  rubble  and  other 
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debris  were  carried  down  the  creek  at  times  of  flood;  that  under 
natural  conditions  and  prior  to  any  alteration  in  the  water- 
course, and  the  flow  of  the  water,  these  trees,  rocks,  rubble  and 
other  debris  were  deposited  over  the  creek-bed  and  on  the  low 
and  flat  lands  on  the  property  owned  by  the  defendant,  and 
were  not  carried  downstream  on  to  the  lands  owned  by  the 
plaintiff. 

It  is  alleged  that,  by  reason  of  the  fact  that  the  waters  of 
the  creek  were  all  confined  to  the  culvert,  and  all  the  trees,  rocks, 
rubble  and  other  debris  that  were  washed  down  in  times  of  flood 
are  now  carried  through  the  culvert  into  the  Westinghouse 
Culvert  and  either  deposited  therein  or  carried  into  the  open 
ditch  at  the  foot  thereof,  thus  causing  damage  to  the  plaintiff 
and  putting  the  plaintiff  to  heavy  expense  in  keeping  its  culvert 
and  open  trench  clear  for  the  passage  of  water. 

The  other  branch  of  the  plaintiff’s  case  is  founded  on  an 
allegation  that  on  the  night  of  the  30th  and  the  morning  of 
the  31st  May  1942,  during  a heavy  rainstorm,  the  waters  of 
Chedoke  Creek,  instead  of  passing  down  the  natural  watercourse, 
were  diverted  by  reason  of  the  defendant’s  culvert  so  that  they 
broke  through  the  left  bank  at  the  intake  and  flowed  across  the 
golf  course  on  to  Aberdeen  Avenue  and  Porcelain  Road  at  the 
low  point  shown  on  ex.  2,  and  down  Aberdeen  Avenue  on  to  the 
lands  owned  by  the  plaintiff,  causing  several  of  the  plaintiff’s 
buildings  to  be  badly  flooded  and  doing  heavy  damage  to  stock 
and  equipment. 

The  plaintiff  alleges  that  the  retaining  wall  at  the  intake  of 
the  defendant’s  culvert  so  diverted  the  water  from  its  natural 
course  as  to  cause  trees,  rocks  and  debris  to  be  washed  into  the 
culvert,  obstructing  the  entrance,  and  that  this  was  a major 
contributing  cause  of  the  flood  which  damaged  the  plaintiff’s 
property. 

On  the  other  hand,  the  defendant  alleges  that  the  screen 
inserted  in  the  City  Culvert  at  Aberdeen  Avenue  so  interfered 
with  the  flow  of  the  water  at  this  point  that  the  culvert  became 
blocked,  causing  it  to  overflow  through  the  opening  in  the  ceiling 
of  the  culvert  at  Aberdeen  Avenue  and  through  manholes  and 
gutters  adjacent  thereto,  so  that  it  was  discharged  on  to  Aberdeen 
Avenue  and  ultimately  flowed  on  to  the  plaintiff’s  property. 
In  addition  to  this,  it  is  alleged  that  the  blocking  of  the  culvert 
caused  the  water  which  would  normally  have  passed  through  it 
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to  overflow  on  the  left  around  the  retaining  wall  and  find  its  way 
across  the  golf  course  in  the  manner  I have  already  described. 

It  is  convenient  to  deal  with  the  second  branch  of  the  case  first. 

To  come  to  a decision  in  favour  of  the  plaintiff  on  this  branch, 
I must  find  on  the  evidence  either  that  the  City  Culvert  was  not 
capable  of  carrying  all  the  water  that  came  down  Chedoke  Creek 
on  the  night  in  question  or  that  either  it  became  blocked  at  the 
intake  or  its  capacity  was  reduced  by  a deposit  of  stones  and 
debris  in  the  tunnel,  apart  from  the  effect  of  the  screen,  or  a 
combination  of  both  these  causes,  with  the  result  that  the  water 
flowed  over  and  around  the  retaining  wall  and  on  to  the  plain- 
tiff's land. 

I do  not  think  any  of  these  findings  would  be  consistent  with 
the  correct  view  of  the  evidence.  There  is  no  evidence  that 
would  warrant  me  in  concluding  that  the  culvert,  unobstructed, 
would  not  carry  all  the  water  that  came  down  the  creek  at  the 
peak  of  the  flood.  Mr.  McRostie,  an  engineer  called  on  behalf 
of  the  plaintiff,  said  that  apart  from  obstruction  the  City  Culvert 
was,  in  his  opinion,  capable  of  taking  all  the  water  that  came 
down  in  1942,  and  on  the  argument  counsel  for  the  plaintiff  said : 
“We  do  not  contend  that  the  culvert  was  not  large  enough  to 
take  all  the  water  that  came  down."  I do  not  think  that  there 
is  clear  evidence  that  any  obstruction  at  the  intake  or  in  the 
culvert,  other  than  the  screen,  was  the  cause  of  the  overflow  at 
the  retaining  wall.  It  is  true  that  ex.  34  shows  some  trunks  of 
trees  around  the  intake,  but  it  must  be  remembered  that  at  the 
peak  of  the  flood  these  trees  would  be  inclined  to  float  on  the 
surface  of  the  water  in  the  basin  created  by  the  retaining  wall. 
In  fact,  the  same  exhibit  shows  the  trunk  of  a tree  lodged  on  the 
retaining  wall. 

It  is,  however,  suggested  that  the  capacity  of  the  culvert 
was  cut  down  by  stones  and  debris  lodged  in  the  culvert  up- 
stream from  the  screen  as  shown  in  ex.  10.  It  is  difficult  to  say 
with  certainty  when  this  deposit  lodged  in  the  culvert  or  how 
much  was  there  when  the  flood  was  at  its  height.  There  is  no 
doubt  that  the  stones  and  debris  would  be  more  likely  to  lodge 
as  the  flood  subsided. 

The  evidence  points  very  strongly  to  the  fact  that  the  screen 
did  form  a very  substantial  obstruction.  Ex.  46  shows  the  con- 
dition of  the  screen  after  the  water  subsided.  It  may  well  be 
that  this  photograph  is  to  be  examined  in  the  light  of  the  fact 
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that  some  of  the  deposit  might  have  been  made  as  the  water 
subsided.  It  is,  however,  to  be  remembered  that  the  rising  water 
would  tend  to  gather  leaves  and  debris,  which  would  be  de- 
posited on  the  screen  as  the  water  was  rising.  Be  this  as  it 
may,  the  fact  remains  that  the  culvert  overflowed  at  the  open- 
ing in  the  ceiling  just  upstream  from  the  screen  and  a six  to 
eight-inch  head  of  water  was  created  at  the  manhole,  indicating 
a considerable  pressure  due  to  obstruction  at  this  point.  In  my 
view,  the  primary  cause  of  the  flooding  was  the  obstruction 
caused  by  the  screen.  As  a condition  of  the  permission  given 
to  install  the  screen  in  the  culvert,  it  was  agreed  that  the 
plaintiff  should  indemnify  and  save  harmless  the  defendant 
against  any  claims  by  any  persons  for  damages  resulting  from 
the  installation.  I find  on  the  whole  evidence  that  the  plain- 
tiff has  failed  to  discharge  the  onus  resting  on  it  to  prove  that 
the  flooding  complained  of  was  due  to  any  other  obstruction 
than  the  screen.  The  action  therefore  must  fail  on  this  branch 
of  the  case. 

In  respect  of  the  claim  for  damages  caused  by  the  diversion 
of  the  stream  and  the  deposit  of  stones  and  debris  on  the 
plaintiff’s  lands,  I find  that,  apart  from  the  defence  that  the 
work  was  done  under  statutory  authority,  with  the  result  that 
the  plaintiff’s  only  recourse  for  relief  is  by  way  of  arbitration 
under  the  provisions  of  The  Municipal  Act,  R.S.O.  1937,  c.  266, 
the  plaintiff  should  succeed. 

The  defendant  was  entitled  to  alter  the  watercourse  passing 
through  its  lands  in  any  way  it  chose  so  long  as  it  did  not,  by 
reason  of  the  alteration,  increase  the  burden  on  the  plaintiff’s 
lands  or  interfere  with  the  water  as  it  flowed  on  to  its  lands. 
I find  that  the  effect  of  confining  the  waters  of  the  creek,  which 
previously  had  been  left  to  find  their  natural  course  through  the 
defendant’s  lands,  to  a concrete  tunnel  with  a smooth  surface, 
was  to  increase  their  velocity,  causing  stones  and  debris  that 
would  have  been  deposited  in  the  bed  of  the  creek  and  on  its 
banks  in  flood  time  to  be  driven  by  the  force  of  the  water  on  to 
the  plaintiff’s  lands.  In  fact,  the  effect  of  the  construction  of  the 
culvert  with  the  retaining  wall  at  the  intake  was  to  create  a 
funnel  that  would  direct  all  the  stones  and  debris  that  came  down 
the  creek  on  to  the  plaintiff’s  lands.  I do  not  accept  the  evidence 
given  on  behalf  of  the  defendant  tending  to  show  that  all  stones 
and  debris  that  came  down  the  creek  would  ultimately  be  de- 
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posited  on  the  plaintiff’s  lands.  The  evidence  given  on  behalf 
of  the  plaintiff  was  that  until  the  defendant  altered  the  water- 
course by  building  first  a dry  stone  wall  and  later  the  culvert, 
the  amount  of  debris  and  stones  coming  down  was  negligible. 
This  is  convincing  proof  that  the  alteration  of  the  creek  from 
its  natural  course  to  the  course  now  established  by  the  culvert 
has  greatly  increased  the  burden  on  the  plaintiff’s  lands,  and  the 
plaintiff  has  suffered  substantial  damage. 

The  proprietor  of  land  on  the  bank  of  a river  has,  as 
an  incident  to  his  property  in  the  land,  a proprietary  right  to 
have  the  stream  flow  in  its  natural  state,  neither  increased  nor 
diminished:  Orr  Ewing  et  al  v.  Colquhoun  et  al.  (1877),  2 App. 
Cas.  839  at  854. 

It  is  argued,  however,  on  behalf  of  the  defendant  that  the 
work  was  done  under  statutory  authority  and  that  the  plaintiff 
has  not  shown  negligence. 

It  is  further  argued  that  the  plaintiff,  having  proceeded  to 
arbitration  under  the  provisions  of  The  Municipal  Act  in  1937, 
in  respect  of  a claim  then  made  in  regard  to  the  deposit  of  stones 
and  debris  on  the  plaintiff’s  land,  is  now  precluded  from  claim- 
ing any  compensation  for  damages  subsequently  incurred. 

A perusal  of  the  arbitration  proceedings  shows  clearly  that 
on  those  proceedings  the  arbitrator  was  only  purporting  to  deal 
with  the  damage  that  had  been  incurred  up  until  that  time. 
The  proceedings  did  not  purport  to  be  proceedings  launched 
under  The  Municipal  Act  for  contemplated  damage  due  to  the 
diversion  of  the  watercourse.  If  the  defendant  is  to  succeed 
on  the  defence  under  consideration,  I think  the  matter  must  go 
deeper  than  a mere  finding  that  all  rights  were  disposed  of 
during  the  arbitration. 

In  1926  the  defendant,  for  the  purpose  of  preventing  flood- 
ing, built  the  dry  stone  wall  to  which  I have  referred  on  both 
banks  of  the  creek  upstream  from  Aberdeen  Avenue.  In  1932 
this  wall  was  washed  away  and  a substantial  portion,  if  not  all, 
washed  into  the  Westinghouse  Culvert,  resulting  in  the  condition 
shown  in  exhibits  3,  4 and  5.  On  the  24th  August  1937  the 
plaintiff  sent  to  the  defendant  a notice  of  reference  of  claim, 
stating  that  it  was  referring  to  Ewart  G.  Dixon,  Official  Arbi- 
trator, its  claim  for  compensation  for  damage  to  the  lands  of 
its  Aberdeen  Avenue  Plant.  The  notice  states: 
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“Canadian  Westinghouse  Company  Limited  claims  that  the 
Corporation  of  the  City  of  Hamilton  by  its  officers,  servants  or 
agents  so  altered  or  diverted  the  Chedoke  Creek  above  and  to 
the  south  of  its  Aberdeen  Avenue  plant  that  the  said  lands  of 
the  Canadian  Westinghouse  Company  Limited  were  injuriously 
affected  by  the  depositing  thereon  of  great  quantities  of  rock, 
rubble  and  silt  from  the  said  creek  above  the  said  plant. 

“By  reason  of  the  depositing  of  the  said  rock,  rubble  and 
silt  upon  the  said  lands,  Canadian  Westinghouse  Company 
Limited  has  suffered  damage  in  the  amount  of  Five  Thousand 
($5,000.00)  Dollars. 

“Canadian  Westinghouse  Company  Limited  therefore  claims 
from  the  said  Corporation  of  the  City  of  Hamilton  Five  Thousand 
($5,000.00)  Dollars  damages  and  the  costs  of  this  application 
and  of  subsequent  proceedings.” 

The  matter  proceeded  to  arbitration  and  on  the  1st  October 
1937  the  Official  Arbitrator  made  his  award.  He  found  that: 
“On  the  evidence,  I must  come  to  the  conclusion  that  the 
alterations  made  by  the  City  in  the  natural  course  and  bed  of 
the  Creek  from  time  to  time  on  the  City  property  did  cause 
considerable  quantities  of  rock,  rubble,  silt  and  debris  to  be 
deposited  on  the  property  of  the  Canadian  Westinghouse  Com- 
pany Ltd.  but  I cannot  conclude  that  it  caused  the  deposit  of 
all  the  rock,  rubble,  silt  and  debris  which  had  so  deposited,  as 
there  is  evidence  that  a small  amount  of  small  rocks  were  seen 
in  the  culvert  of  the  Canadian  Westinghouse  Company  Ltd. 
before  the  City  interfered  with  the  Creek. 

“The  evidence  shows  that  the  Canadian  Westinghouse  Com- 
pany Ltd.  paid  $3,600.00  to  Cope  & Sons  to  have  the  deposits 
removed  from  the  culvert  and  open  creek  bed.  Of  this  amount, 

I find  that  the  Canadian  Westinghouse  Company  Ltd.  are  en- 
titled to  recover  from  the  City  the  sum  of  $2,250.00.” 

The  defendant,  on  the  arbitration,  pleaded  the  Statute  of 
Limitations  but  the  arbitrator  held  that  a fresh  cause  of  action 
arose  from  time  to  time  as  often  as  damage  was  caused  by  the  , 
City  keeping  the  culvert  erected  on  its  property  in  its  present  i 
form.  It  is  clear  from  the  award  that  the  arbitrator  was  not 
dealing  with  any  future  damage  that  might  be  sustained  by  | 
reason  of  the  construction  and  the  work.  Whatever  may  havei/ 
been  the  legal  foundation  or  the  effect  of  this  proceeding  taken  i’| 
eleven  years  after  the  first  interference  with  the  watercourse. 
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I do  not  think  that  it  is  a conclusive  bar  to  the  plaintiff’s  claim 
for  the  damages  here  claimed.  For  reasons  I discuss  later  it 
would  appear  to  me  that  these  proceedings,  although  purporting 
to  be  under  the  provisions  of  The  Municipal  Act,  had  not  the 
necessary  legal  authority  required  by  the  Act,  with  the  result 
that  they  amount  to  no  more  than  an  arbitration  by  consent. 

Section  404(7)  of  The  Municipal  Act  provides  that  by- 
laws may  be  passed  by  councils  of  all  municipalities  “For  con- 
structing, maintaining  . . . altering,  diverting  and  stopping  up 
drains,  sewers  or  watercourses.” 

Section  347  provides: 

“(1)  Where  land  is  . . . injuriously  affected  by  the  exercise 
of  any  of  the  powers  of  a corporation  under  the  authority  of 
this  Act  . . . unless  it  is  otherwise  expressly  provided  . . . the 
corporation  shall  make  due  compensation  to  the  owner  . . . 
where  land  is  injuriously  affected  by  the  exercise  of  such  powers 
for  the  damages  necessarily  resulting  therefrom  ...” 

“(2)  The  amount  of  the  compensation,  if  not  mutually  agreed 
upon,  shall  be  determined  by  arbitration.” 

Section  349  provides:  “ . . . a claim  . . . shall  be  made  in 
writing  with  particulars  of  the  claim,  within  one  year  after  the 
injury  was  sustained,  or  after  it  became  known  to  such  person 
and,  if  not  so  made,  the  right  to  compensation  shall  be  forever 
barred.” 

No  by-law  was  passed  authorizing  this  work,  nor  does  it 
appear  that  the  engineer’s  plans  were  submitted  to  the  city 
council  for  approval. 

The  only  authority  for  the  work  is  contained  in  a resolution 
of  council  dated  28th  November  1933  (ex.  55),  the  relevant  parts 
of  which  read  as  follows: 

“The  Works  Committee  present  their  thirteenth  report  and 
beg  to  recommend.  . . . 

“2.  That  the  following  works  be  constructed  by  Relief 
Labour,  and  that  the  Board  of  Control  be  authorized  to  make 
the  necessary  arrangements  with  the  Government  Unemploy- 
ment Committee: 


“(b)  Construction  of  storm  relief  culvert  in  Chedoke 
Creek  from  Toronto,  Hamilton  and  Buffalo  Railway  culvert  on 
Aberdeen  Avenue  to  the  easterly  limit  of  Chedoke  Civic  Golf 
Courses — approximately  624  lineal  feet  of  9'-6"  x 7'  0"  culvert. 

11— [1948]  O.R. 
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Estimated  Cost: 

Labour  (6000  days)  $25,480.00 

Material  and  Supervision 13,720.00 


$39,200.00 

“Extension  of  Chedoke  Creek  culvert  from  easterly  end  of 
Park  property  along  bed  of  creek  to  Glenside  Avenue  extension 
— approximately  510  feet  of  9'  6"  x 7'  0"  culvert. 


Estimated  Cost: 

Labour  (5700  days)  $23,400.00 

Material  and  Supervision 12,600.00 


$36,000.00 


$75,200.00 


“Submitted  herewith,  is  letter  from  the  Board  of  Park  Man- 
agement, agreeing  to  contribute  the  sum  of  $6,000.00  towards 
the  construction  of  this  work. 

“Respectfully  submitted 

“Geo.  V.  Hancock, 

“Chairman. 

“Moved  by  Controller  Lawrence — Seconded  by  Controller 
Treleaven:  RESOLVED:  That  the  Report  of  the  Committee  of 
the  Whole  on  the  Report  of  the  Board  of  Control  together  with 
Reports  from  the  Works  Committee  and  Property  and  License 
Committee,  be,  and  the  same  is  hereby  adopted. — CARRIED.” 

It  is  to  be  noted  that  even  this  resolution  contains  no 
authority  to  divert  or  alter  the  flow  of  the  creek,  nor  does  it 
give  approval  to  any  plans.  At  most,  it  only  purports  to  be  an 
authority  to  construct  a culvert  along  the  bed  of  the  creek. 
This  the  municipality  did  not  do  but  it  constructed  the  culvert 
in  some  instances  below  the  bed  of  the  creek  and  in  others  the 
creek  was  blocked  up  and  straightened,  as  I have  indicated, 
increasing  the  velocity  and  direction  of  the  flow  of  water. 

The  first  principles  on  which  this  defence  is  founded  are 
discussed  and  applied  in  numerous  cases,  but  with  no  greater 
clarity  than  in  Geddis  v.  Proprietors  of  the  Bann  Reservoir 
(1878),  3 App.  Cas.  430.  At  p.  450  Lord  Hatherley  sums  them 
up  in  these  words: 
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“You  may  carry  out  your  work  to  its  full  extent,  and  in 
some  cases  you  must  carry  it  out  to  its  fullest  extent,  in  the 
manner  provided  by  the  Act,  but  in  so  doing  you  shall  not  create 
any  needless  injury — you  shall  use  all  those  precautions  against 
injury  to  others  which  you  would  use  against  injury  to  your- 
selves in  carrying  on  a similar  work,  and  if  we  find  that  in 
carrying  out  your  powers  damage  has  been  done  by  you,  the 
law  will  say  that  the  powers  which  you  can  exercise  shall  be 
exercised  for  the  prevention  of  mischief.” 

Lord  Blackburn,  at  pp.  455-6,  says:  “For  I take  it,  without 
citing  cases,  that  it  is  now  thoroughly  well  established  that  no 
action  will  lie  for  doing  that  which  the  legislature  has  authorized, 
if  it  be  done  without  negligence,  although  it  does  occasion 
damage  to  anyone;  but  an  action  does  lie  for  doing  that  which 
the  legislature  has  authorized,  if  it  be  done  negligently.  And  I 
think  that  if  by  a reasonable  exercise  of  the  powers,  either  given 
by  statute  to  the  promoters,  or  which  they  have  at  common  law, 
the  damage  could  be  prevented  it  is,  within  this  rule,  'negligence' 
not  to  make  such  reasonable  exercise  of  their  powers.  I do  not 
think  that  it  will  be  found  that  any  of  the  cases  (I  do  not  cite 
them)  are  in  conflict  with  that  view  of  the  law.” 

Corporation  of  Raleigh  v.  Williams  et  al.,  [1893]  A.C.  540, 
C.R.  [10]  A.C.  369,  is  a leading  case  on  the  application  of  this 
doctrine  to  works  constructed  under  the  authority  of  the  Ontario 
Municipal  Act  where  the  municipal  council  has  passed  a by-law 
authorizing  the  work. 

It  is  argued  on  behalf  of  the  plaintiff  that  the  provisions  of 
The  Municipal  Act  are  not  available  to  the  defendant  as  a 
defence  in  the  circumstances  of  this  case,  in  view  of  the  fact 
that  no  by-law,  expressly  authorizing  the  work  or  approving 
of  the  plans,  has  been  passed.  It  is  not  argued  that  the  resolu- 
tion of  the  council  to  which  I have  referred  has  the  effect  of  a 
by-law  and  in  the  light  of  the  cases  to  which  I shall  refer  such 
an  argument  could  not,  in  any  case,  be  entertained. 

On  the  other  hand,  counsel  for  the  defendant  argues  that 
Pratt  V.  The  City  of  Stratford  (1887),  14  O.R.  260,  affirmed 
(1888) , 16  O.A.R.  5,  and  McCurdy  v.  The  Township  of  Bayham, 
[1935]  O.R.  271,  [1935]  2 D.L.R.  580,  are  conclusive  that  the 
absence  of  a by-law  in  this  case  is  not  fatal  to  the  defence  that 
the  work  causing  the  injury  was  done  under  statutory  authority, 
and  that  the  plaintiff  has  failed  to  prove  negligence.  These  cases. 
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together  with  other  relevant  cases,  must  therefore  be  considered 
with  great  care. 

In  Pratt  v.  The  City  of  Stratford,  supra,  the  action  was 
brought  to  recover  damages  by  reason  of  the  alteration  in  the 
level  of  a highway  in  the  construction  of  a bridge  to  replace  one 
that  had  fallen  into  disrepair.  It  was  held  that,  notwithstanding 
that  no  by-law  authorizing  the  work  had  been  passed,  the  de- 
fendants were  entitled  to  rely  on  the  defence  that  the  work  had 
been  carried  out  under  statutory  authority. 

In  McCurdy  v.  The  Township  of  Bayham,  supra,  the  action 
was  brought  for  damages  sustained  by  reason  of  the  diversion 
of  the  course  of  a stream  (I  shall  deal  with  the  facts  more 
fully).  At  p.  273  Riddell  J.A.  says: 


«In  Pratt  v.  The  City  of  Stratford  (1888),  16  O.A.R.  5,  the 
matter  came  up  squarely,  and  it  was  decided  that  the  omission 
of  a by-law  in  such  a case  did  not  take  from  the  injured  person 
the  right  to  seek  his  remedy  by  arbitration.  The  previous  cases 
are  reviewed  and  the  principle  clearly  stated.  This  principle  has 
never  been  questioned,  and  is  undoubted  law.  In  the  present 
case  I see  no  necessity  for  a by-law  for  the  comparatively  trivial 
interference  complained  of.” 

Hasten  J.A.  agreed  with  the  reasons  of  Riddell  J.A.  but 
concluded  his  judgment  with  the  statement:  ^‘Whether  a by-law 
is  essential  must  be  a question  of  fact  in  each  case.”  Mulock 
C.J.O.  dissented,  but  did  not  deal  with  the  argument  in  respect 
of  the  necessity  for  a by-law.  He  held  that  the  onus  was  on  the 
defendant  to  justify  the  method  adopted  by  it  to  carry  out  the 
work,  and  that  had  not  been  done. 

After  a most  careful  consideration  of  all  the  authorities, 
I do  not  think  that  the  language  used  by  Riddell  J.A.  should 
be  interpreted  as  enlarging  the  application  of  the  Pratt  case 
beyond  the  bounds  within  which  the  principles  therein  laid  down 
were  confined  by  Taylor  v.  Gage  (1913),  30  O.L.R.  75,  16  D.L.R; 
686,  which,  according  to  the  report,  was  not  referred  to  in  the 
argument  or  in  the  judgments  in  the  McCurdy  case.  Meredith 
C.J.O. , in  a most  careful  analysis  of  the  Pratt  case  and  the, 
authorities  therein  relied  on,  together  with  other  relevant  cases, 
circumscribes  its  application  to  that  class  of  cases  where  the 
work  causing  the  injury  was  incidental  to  the  performance  of  a 
municipal  duty  required  by  statute,  such  as  the  repair  of  a 
highway,  and  indicates  that  there  are  limitations  to  its  application 
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to  such  cases.  The  application  of  the  case  is  summarized  by 
these  words  at  p.  85: 

‘Tn  view  of  all  this,  I do  not  think  that  the  decision  in  the 
Pratt  case  is  binding  on  this  Court  to  the  extent  of  requiring 
that  we  should  hold  that  in  all  cases,  and  under  all  circumstances, 
an  alteration  of  the  grade  of  the  highway  by  a municipal  corpo- 
ration is  a work  of  repair  which  may  be  done  without  a by-law; 
but  that  the  decision  must  be  taken  to  have  depended  on  the 
particular  circumstances  of  that  case;  and  that  the  Court  was 
mainly  influenced,  in  coming  to  the  conclusion  which  it  reached, 
by  the  fact  that  the  raising  of  the  level  of  the  highway,  of  which 
the  plaintiff  complained,  had  become  necessary  owing  to  the 
raising  of  the  level  of  the  bridge,  and  was  therefore  practically 
a part  of  or  incidental  to  that  work. 

“In  my  opinion,  the  line  of  separation  between  acts  which  a 
municipal  corporation  may  do  in  the  discharge  of  its  duty  to 
keep  in  repair  a highway  under  the  jurisdiction  of  its  council, 
without  passing  a by-law  authorising  them  to  be  done,  and  acts 
done  for  the  improvement  of  a highway,  for  which  a by-law  is 
necessary,  is  nowhere  better  pointed  out  than  by  Macaulay  C.J. 
in  Croft  v.  Town  Council  of  Peterborough  (1856),  5 C.P.  35,  45-6, 
141,  148-9,  150;  and  I entirely  agree  with  what  is  there  said. 
See  also  Reid  v.  City  of  Hamilton  (1856),  5 C.P.  269,  287.” 

In  The  Shawinigan  Hydro-Electric  Company  v.  The  Sha- 
winigan  Water  and  Power  Company  (1911),  45  S.C.R.  585  at 
603,  4 D.L.R.  502, 10  E.L.R.  521,  Idington  J.  says: 

“Where  a duty  had  been  imperatively  imposed  upon  a munic- 
ipality and  had  to  be  discharged  in  obedience  to  a statute  things 
necessary  to  be  done  to  obey  the  law  have  been  held  impliedly 
as  within  a council’s  absolute  power.  The  case  of  Pratt  v.  City 
of  Stratford  was  such  a case.  The  obligation  of  the  city  there 
rested  on  a statute  imposing  a duty,  and  similar  cases  are  to  be 
found  cited  in  the  argument  or  judgment  in  said  case.  No  such 
duty  had  been  imposed  here.  It  was  left  entirely  optional.” 

In  Foster  v.  Reno  (1910),  22  O.L.R.  413  at  416  Middleton  J. 
quotes  as  follows  from  the  judgment  of  Macaulay  C.J.  in  Croft  v. 
The  Town  Council  of  Peterborough  (1856),  5 U.C.C.P.  35,  141: 
“If  what  was  done  could  be  regarded  as  necessary  to  maintain 
and  keep  the  road  in  repair,  and  therefore  incumbent  upon  the 
defendants,  as  a duty  ...  I have  no  doubt  it  could  be  justified 
without  a by-law.”  Middleton  J.  goes  on  to  say:  “The  same 
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principle  is  recognised  in  Pratt  v.  City  of  Stratford  (1887-8),  14 
O.R.  260,  16  A.R.  5,  and  in  the  cases  there  collected.” 

Croft  V.  The  Town  Council  of  Peterborough  was  a case  arising 
out  of  the  alteration  of  the  level  of  a street  and  sidewalk,  with 
the  result  that  water  flooded  on  to  the  plaintiff’s  lands.  No  by- 
law had  been  passed,  but  there  was  a resolution  of  council 
authorizing  the  work.  It  was  contended  that  the  work  was  done 
under  the  statutory  authority  to  repair  and  maintain  highways 
and  that  a by-law  was  not  necessary.  A nonsuit  was  granted 
at  the  trial  but  was  set  aside  on  an  appeal  taken  to  a Divisional 
Court.  The  law  is  exhaustively  discussed  by  Macaulay  C.J., 
from  whose  judgment  I make  the  following  quotations: 

At  p.  42:  '‘But,  while  I feel  the  force  of  the  argument,  that 
authority  to  make  by-laws  for  specifled  purposes  impliedly  con- 
fers authority  to  do  what  by-laws  may  be  passed  to  accomplish, 
still  I do  not  think  that  the  mere  power  to  make  by-laws  does 
necessarily  confer  by  implication  equal  powers  to  act  without 
them,  as  many  of  the  provisions  contained  in  the  12  Vic.  ch.  81, 
sec.  60,  sub-secs.  No.  1 to  19  illustrate.  It  must  therefore  de- 
pend upon  circumstances. 

“My  present  impression  is,  that  if  the  facts  in  this  case 
shew  that  it  became  the  defendant’s  duty,  under  the  13  & 14 
Vic.  ch.  15,  to  raise  the  street,  they  would  be  justifled:  but 
that  in  the  absence  of  a by-law  they  must  rely  upon  the  powers 
possessed  by  them  expressly  or  incidentally,  irrespective  of  the 
12  Vic.  ch.  81,  sec.  60,  No.  1;  and  that  for  any  excess  or  negligence 
in  the  execution  of  the  work  producing  consequential  injury  and 
damage  to  the  plaintiff,  they  would  be  liable  ...” 

At  p.  45:  “In  the  argument  the  principal  stress  was  laid 
upon  the  want  of  a by-law  as  sustaining  the  charge  of  wrong- 
fulness, as  if  that  omission  necessarily  placed  the  defendants  in 
the  position  of  wrongdoers  if  the  plaintiff  proved  the  work  in- 
jurious in  its  consequences  to  his  house  or  lands.  I do  not  think 
such  an  inference  follows  as  of  course,  but  that  it  must  depend 
upon  circumstances;  for  I am  satisfied  that,  irrespective  of  any 


special  by-law,  the  defendants  may  justify  many  things  in  relation 
to  the  maintenance  and  repair  of  the  streets  that  mere  volunteers  'iV 
could  not  do — Lord  Lonsdale  v.  Nelson  et  al.  (3  D.  & R.  556).^. 

“I  think  the  question  must  be  not  whether  it  might  have  been' 
authorized,  or  legalized  by  a by-law,  but  whether  it  is  illegal,  or 
can  be  justified  without  one;  and  in  considering  such  a question 
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I do  not  think  the  power  to  sanction  and  direct  improvements 
of  the  kind,  when  they  infringe  upon  private  rights  through  by- 
laws legally  made,  confers  by  implication  the  power  to  make 
them  without  by-laws — Hopkins  v.  The  Mayor  of  Swansea  (4 
M.  & W.  633  [150  E.R.  1569]),  Gosling  v,  Veley  (7  Q.B.  451 
[115  E.R.  542] ).  The  plaintiff  might  remonstrate  against  a by- 
law while  in  course  of  being  passed,  or  he  might  appeal  against 
it  if  illegal  in  its  provisions:  at  all  events,  acting  without  it  is 
not  executing  the  powers  imparted  by  the  legislature  in  con- 
formity with  the  forms  and  observances  required.”  (The  italics 
are  mine.) 

At  p.  46:  “I  am  not  prepared  to  lay  down  any  general  rule 
touching  the  line  of  separation  in  matters  of  this  kind,  between 
cases  in  which  a by-law  may  or  may  not  be  necessary.  In  my 
present  impressions,  cases  of  either  kind  may  arise,  according  to 
the  circumstances.  Whatever  is  cast  upon  the  defendants  as 
executive  duties,  under  the  statutes,  in  relation  to  the  main- 
tenance or  repair  of  the  roads,  or  whatever  is  fairly  included  in 
those  terms,  they  may  do  without  a by-law:  when  not  so,  and 
it  is  only  within  their  discretion  in  the  exercise  of  their  legis- 
lative powers,  it  would  be  otherwise.” 

In  Taylor  v.  Gage,  supra,  Meredith  C.J.O.  refers  to  the 
judgment  of  Rose  J.  in  Ayers  v.  The  Town  of  Windsor  (1887), 
14  O.R.  682,  with  implied  approval.  The  judgment  of  the 
Chancellor  in  the  Praft  case,  before  the  appeal  had  been  taken, 
is  referred  to  in  these  words  by  Rose  J.: 

“The  learned  Chancellor  of  Ontario,  in  the  very  recent  case 
of  Pratt  V.  Corporation  of  Stratford,  14  O.R.  260,  has  pointed 
out  how  the  Courts  have  held  that  municipal  corporations  are 
justified  in  making  repairs  without  a preliminary  by-law,  because 
they  would  be  subject  to  be  proceeded  against  by  action  or  indict- 
ment for  neglect.” 

In  applying  The  Corporation  of  Parkdale  v.  West  et  al.  (1887) , 
12  App.  Cas.  602,  C.R.  [9]  A.C.  324,  to  the  case  under  con- 
sideration, which  was  an  action  for  damages  for  lowering  the 
grade  of  a street  without  authority  of  a by-law,  at  p.  684  the 
learned  judge  says: 

“I  understand  that  the  case  of  West  v.  Corporation  of  Park- 
dale,  in  the  Privy  Council,  rests  upon  the  following  prin- 
ciples:— ... 
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“(2)  That  a corporation,  which  by  its  Act  of  incorporation 
is  authorized  to  interfere  with  the  grade  of  streets  or  highways 
upon  the  performance  of  certain  conditions,  cannot  justify  such 
interference  under  such  Act,  if  such  conditions  were  not  first  per- 
formed.” 

And  at  p.  685:  ‘Tf,  therefore,  it  was  necessary  before  doing 
the  work  in  question  to  pass  a by-law  providing  for  such  work, 
the  defendants  not  having  passed  the  by-law  are  liable  in  this 
action  to  answer  in  damages;  and  the  plaintiff  is  not  driven  to 
proceedings  by  way  of  reference  under  the  Municipal  Act  for 
compensation.” 

In  Corporation  of  Raleigh  v.  Williams  et  al.j,  supra.  Lord  Mac- 
naghten  emphasized  the  fact  that  a by-law  had  been  passed  in 
these  words:  “It  appears  that  the  Bell  drain  was  constructed 
under  a by-law  duly  passed.  It  was  therefore  constructed  under 
the  statutory  powers  of  the  municipality,  and  not  the  less  so  be- 
cause it  has  in  the  result  injuriously  affected  the  lands  of  the 
plaintiffs.” 

For  the  purpose  of  properly  interpreting  the  language  of 
Riddell  J.A.  and  the  decision  of  the  Court  of  Appeal  in  McCurdy 
V.  The  Township  of  Bayham,  supra,  in  the  light  of  the  judgment 
of  Meredith  C.J.O.  in  Taylor  v.  Gage,  supra,  and  of  Macaulay  C.J. 
in  Croft  v.  The  Town  Council  of  Peterborough,  supra,  I procured 
from  the  court  files  the  appeal  book  containing  the  record  at  the 
trial  and  statement  of  facts  and  law  in  the  McCurdy  case,  which 
discloses  the  facts  to  be  as  follows:  * 


The  plaintiff  was  owner  of  lands  through  which  flowed  a 
creek  known  as  Little  Otter  Creek.  Upstream  from  his  lands  the 
creek,  in  its  natural  state,  crossed  the  highway  three  times  in  a 
crooked  course.  In  order  to  straighten  the  creek  and  to  shorten 
its  course  so  that  it  would  not  cross  the  highway  more  than  once, 
loops  of  the  creek  were  joined  by  cuts  on  lands  upstream  from 
the  plaintiff  and  by  agreement  with  the  owners  of  the  lands. 
The  record  contains  what  appears  to  be  the  complete  argument 
of  counsel.  The  only  reference  to  the  line  of  authorities  I have 
been  discussing  is  in  this  passage,  at  p.  46  of  the  record  at  the 
trial: 

“His  Lordship:  Is  there  not  an  old  case  that  settled  this 
question,  Pratt  v.  Town  of  Stratford?  Has  that  been  overruled' 
...  If  I remember  rightly,  the  Municipal  Council  raised  the  grade 
of  the  street  and  left  the  property  down  in  the  hole.  There  was 
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no  complaint  about  the  way  they  did  it.  There  was  no  doubt 
damage  to  the  property.  And  the  owner  brought  an  action,  and, 
if  I remember,  the  Court  of  Appeal  held  that  the  right  was  by 
arbitration  under  the  Municipal  Act.  So  far  as  I know,  that  is 
still  the  law  and  that  case  was  forty  years  ago.” 

In  the  Court  of  Appeal  the  appellant’s  statement  of  facts 
and  law  contains  no  reference  to  any  of  the  cases  I have  men- 
tioned. The  respondent’s  statement  of  facts  and  law  opens  with 
this  paragraph: 

“The  straightening  of  the  Little  Otter  Creek  carried  on  by 
or  on  behalf  of  the  defendant  corporation  was  performed  under 
and  by  virtue  of  the  statutory  duty  imposed  upon  the  defendant 
to  repair  highways  within  the  jurisdiction  of  the  defendant. 
R.S.O.  1927,  ch.  233,  section  469.” 

The  Pratt  case  is  quoted  together  with  Yeomans  v.  The 
Corporation  of  the  County  of  Wellington  (1879),  4 O.A.R.  301, 
and  Preston  v.  Corporation  of  Camden  (1887),  14  O.A.R.  85. 

After  a most  complete  study  of  the  whole  record  I am  con- 
vinced that  McCurdy  v.  The  Township  of  Bayham  was  not  in- 
tended to  be  read  as  a decision  overruling  Taylor  v.  Gage  or 
extending  the  principles  of  the  Pratt  case  beyond  the  limits 
defined  in  Taylor  v.  Gage.  In  the  light  of  the  facts,  which  were 
unfortunately  not  reported  in  the  official  report,  it  is  clear  that 
the  Court  was.  merely  holding  that  on  the  facts  of  that  case  the 
diversion  of  the  stream  could  be  justified  without  a by-law  under 
the  general  statutory  powers  of  the  municipality  to  repair  and 
maintain  highways.  In  the  language  of  Hasten  J.A.  it  was  a 
decision  on  “a  question  of  fact”  in  that  case. 

As  the  defendant  was  under  no  statutory  obligation  to 
operate  a golf  course,  I hold  that  in  the  absence  of  a by-law 
there  was  no  authority  under  The  Municipal  Act  to  alter  the 
course  of  Chedoke  Creek  for  the  purpose  of  beautifying  the 
golf  course. 

The  defendant  has  pleaded  The  Unemployment  Relief  Act 
1933  (Ont.),  c.  65,  and  particularly  ss.  5 and  9 thereof.  It  is 
argued  that  any  works  constructed  pursuant  to  this  Act  are 
works  constructed  under  statutory  authority  and  that  a right 
of  action  for  damages  sustained  by  reason  of  the  works  is  taken 
away.  It  is  to  be  noted  that  the  statute  in  question  is  not  one 
purporting  to  give  authority  for  any  particular  work,  nor  does 
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it  purport  to  provide  any  means  of  compensation  for  injuries 
sustained  by  reason  of  the  works.  It  is  really  a statute  providing 
for  means  of  financing  public  works  that  may  be  lawfully  under- 
taken. It  in  no  sense  purports  to  take  away  private  property 
rights  without  compensation.  “It  is  clear  that  the  burthen  lies 
on  those  who  seek  to  establish  that  the  Legislature  intended  to 
take  away  the  private  rights  of  individuals,  to  shew  that  by 
express  words,  or  by  necessary  implication,  such  an  intention 
appears”:  Managers  of  the  Metropolitan  Asylum  District  v.  Hill 
et  al.  (1881),  6 App.  Cas.  193,  per  Lord  Blackburn  at  p.  208. 

Some  time  after  the  conclusion  of  the  argument  the  de- 
fendant asked  leave  to  file  as  an  exhibit  a by-law  dated  the 
6th  February  1936,  providing  for  the  issue  of  debentures  for 
$387,000,  pursuant  to  The  Unemployment  Relief  Act,  1935 
(Ont.),  c.  71.  In  view  of  the  fact  that  the  writ  was  issued  in 
this  case  in  June  1944,  and  the  trial  of  the  action  was  not  com- 
pleted until  September  1947,  I think  it  may  be  assumed  that 
ample  opportunity  was  afforded  the  defendant  to  prepare  its 
defence  as  pleaded.  This  evidence  was  fully  within  the  knowledge 
of  the  defendant  from  the  time  the  writ  was  issued.  It  is  highly 
undesirable  that  a case  should  be  re-opened  after  the  argument 
has  been  completed  to  permit  either  party  to  submit  further 
evidence  to  meet  arguments  that  have  been  presented  to  the 
Court  at  the  conclusion  of  the  trial.  It  is  submitted  that  the 
defendant  did  not  know  until  the  argument  that  the  plaintiff 
contended  that  the  work  was  not  done  under  statutory  authority. 
This  is  a defence  for  the  defendant  to  plead  and  establish.  No 
onus  lies  on  the  plaintiff  in  respect  of  it.  I therefore  refused  to 
allow  the  further  evidence  to  be  entered  in  the  record.  I have, 
however,  examined  the  evidence  that  it  was  proposed  to  submit, 
and  I cannot  find  that  it  advances  the  defendant’s  case.  This 
by-law  does  not  refer  to  the  culvert  in  question,  nor  does  it 
purport  to  give  any  authority  to  alter  the  course  of  the  creek 
or  to  make  any  provision  for  the  application  of  the  funds  realized 
from  the  sale  of  the  debentures  to  this  work.  1 

In  the  view  that  I have  taken  in  regard  to  the  absence  of  aj 
by-law,  it  is  unnecessary  for  me  to  consider  whether  the  defend-j! 
ant  has  offered  sufficient  evidence  to  discharge  the  onus  thatf 
would  rest  on  it,  even  if  a by-law  authorizing  the  work  had  been! 
passed,  to  show  that  the  injury  to  the  plaintiff  was  the  inevitable* 
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result  of  the  work:  see  Manchester  Corporation  v.  Farnworth, 
[1930]  A.C.  171,  per  Viscount  Dunedin  at  p.  183;  Guelph  Worsted 
Spinning  Co.  v.  City  of  Guelph  (1914),  30  O.L.R.  466,  18  D.L.R. 
73;  Smiley  v.  The  City  of  Ottawa ^ [1941]  O.R.  47,  [1941]  2 
D.L.R.  390. 

The  defendant  argued,  with  particular  reference  to  the 
second  branch  of  the  case,  that  the  storm  on  30th-31st  May 
1942  was  of  such  unprecedented  magnitude  that  the  resultant 
damage  was  the  consequence  of  vis  major  or  act  of  God  and 
that  no  liability  resulted  by  reason  of  the  culvert  in  the  course 
of  the  stream.  In  view  of  the  fact  that  I have  disposed  of  this 
branch  of  the  case  on  another  ground,  it  is  not  necessary  for 
me  to  deal  with  this  argument.  However,  in  case  this  argument 
can  be  said  to  be  applicable  to  the  first  branch  of  the  case,  I 
find  on  the  facts  that  there  is  no  evidence  that  would  take  this 
case  out  of  the  principles  laid  down  in  Corporation  of  Greenock 
V.  Caledonian  Railway , [1917]  A.C.  556,  with  particular  ref- 
erence to  the  judgment  of  Lord  Finlay  L.C.  at  pp.  570-2.  At 
p.  571  he  says: 

“These  authorities  justify  the  view  of  the  law  propounded 
by  Professor  Rankine  in  his  work  on  the  Law  of  Land  Owner- 
ship in  Scotland,  4th  ed.,  p.  376;  'The  sound  view  seems  to  be 
that  even  in  the  case  of  an  unprecedented  disaster  the  person 
who  constructs  an  opus  manuf actum  on  the  course  of  a stream 
or  diverts  its  flow  will  be  liable  in  damages  provided  the  injured 
proprietor  can  show  (1)  that  the  opus  has  not  been  fortified 
by  prescription,  and  (2)  that  but  for  it  the  phenomena  would 
have  passed  him  scathless.'  This  passage,  in  my  opinion,  ex- 
presses the  true  view  of  the  law  applicable  to  this  case.” 

At  p.  572:  “Lord  Cockburn  expressed  the  same  idea  in  a 
picturesque  phrase  used  by  him  in  Samuel  v.  Edinburgh  and 
Glasgow  Co.  Ry.j  13  D.  312,  314,  when  he  said:  T think  he  is 
bound  to  provide  against  the  ordinary  operations  of  nature,  but 
not  against  her  miracles.’  ” 

The  defendant  pleads  The  Limitations  Act,  R.S.O.  1937,  c. 
118.  I do  not  think  the  statute  has  any  application  except  to 
restrict  the  plaintiff’s  right  to  the  recovery  of  damages  for 
injuries  sustained  within  six  years  prior  to  the  commencement 
of  this  action.  The  principles  laid  down  in  The  Barley  Main 
Colliery  Company  v.  Mitchell  (1886),  11  App.  Cas.  127,  apply 
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to  this  case.  The  assessment  may  include  damages  for  injuries 
sustained  up  to  the  date  of  assessment:  Butt  v.  City  of  Oshawa; 
Wilkinson  v.  City  of  Oshawa,  59  O.L.R.  520,  [1926]  4 D.L.R. 
1138. 

I find  that  the  plaintiff  is  entitled  to  relief  for  the  injuries 
sustained  by  reason  of  the  alteration  of  the  bed  of  the  stream 
and  the  course  of  the  creek  by  the  construction  of  the  culvert 
as  distinct  from  the  damages  sustained  by  the  overfiow  of  the 
culvert  on  the  night  of  30th-31st  May  1942. 

It  is  difficult  to  apportion  the  damages  sustained  by  the 
deposit  that  was  carried  on  to  the  plaintiff’s  lands  by  reason 
of  the  alteration  in  the  watercourse  apart  from  that  which 
would  have  found  its  way  to  the  plaintiff’s  land  had  the  creek 
been  left  in  its  natural  state.  Accepting  as  I do  the  evidence 
offered  on  behalf  of  the  plaintiff  that,  prior  to  the  alteration 
of  the  water  course,  the  deposit  was  quite  inconsequential,  I 
hold  the  defendant  liable  for  eighty  per  cent,  of  the  damage 
caused  by  the  total  deposit  washed  on  to  the  plaintiff’s  lands 
by  the  waters  of  Chedoke  Creek  commencing  six  years  prior  to 
the  institution  of  this  action  up  to  the  date  of  the  assessment 
of  damages. 

The  parties  agreed  that,  if  I should  find  any  liability  on  the 
defendant,  the  matter  should  be  referred  for  assessment  to  an 
official  referee.  An  order  will  go  for  a reference  to  an  official 
referee  to  be  agreed  on  by  the  parties  and  in  the  absence  of  an 
agreement  to  be  named  by  me,  to  ascertain  the  damages  sus- 
tained on  the  basis  that  I have  outlined,  and  judgment  for  the 
amount  so  found. 

The  plaintiff  claims  an  injunction.  At  the  conclusion  of  the 
trial  I intimated  that  I would  not  consider  granting  an  injunc- 
tion. It  may  be  implied  from  the  course  of  conduct  of  the  plain- 
tiff that  it  elected  to  claim  satisfaction  in  damages  for  past  and 
future  injuries.  These  can  be  ascertained  with  very  little 
difficulty. 

As  the  plaintiff  failed  in  a substantial  part  of  its  claim,  full 

costs  ought  not  to  be  allowed.  The  plaintiff  will  have  sixty  per  j 

cent,  of  the  taxed  costs  of  the  trial  with  full  costs  of  the  ref-^ 

erence.  . , ^ 

Judgment  accordingly. 

Solicitors  for  the  plaintiff:  Gibson,  Levy  & Inch,  Hamilton. 

Solicitor  for  the  defendant:  A.  J.  Poison,  Hamilton. 
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Chambers  v*  Smart  and  Weegar* 

Agency — Remuneration — Real  Estate  Agent’s  Commission — Refusal  of 

Offer  by  Vendor — Terms  of  Listing  Agreement — The  Real  Estate 

and  Business  Brokers  Act,  1946  iOnt.),  c.  85,  ss.  37,  50. 

Section  37(1)  (c)  of  The  Real  Estate  and  Business  Brokers  Act,  1946, 
which  provides  that  a real  estate  broker  shall  be  entitled  to  a com- 
mission if,  inter  alia,  having  obtained  a written  authorization  to  list 
the  property,  he  “(i)  shows  the  property  to  the  purchaser,  or  (ii) 
introduces  the  purchaser  to  the  vendor”,  should  not  be  construed 
as  if  the  word  “purchaser”  meant  a person  ready,  able  and  willing 
to  purchase,  but  rather  contemplates  a person  who  in  fact  becomes 
a purchaser  by  entering  into  a binding  contract  of  purchase.  Giddys 
V.  Horsfall,  [1947]  1 All  E.R.  460;  Luxor  {Eastbourne) , Limited  et  al. 
V.  Cooper,  [1941]  A.C.  108,  quoted  and  applied. 

Semble,  the  words  “having  been  authorized  in  writing  to  list  the 
property”  in  s.  37(1)  (c)  contemplate  a listing  which  complies  with 
s.  50,  by  showing  on  its  face  the  sale  price  and  terms,  and  also  con- 
taining an  expiry  date. 

The  plaintiff  alleged  that  the  defendants  had  authorized  him  to  sell 
their  property  on  terms  agreed  upon,  that  he  had  obtained  an  offer 
to  purchase  in  accordance  with  those  terms,  and  that  the  defendants, 
by  refusing  that  offer,  had  prevented  him  from  earning  his  com- 
mission on  the  sale,  and  he  claimed  an  amount  equal  to  the  com- 
mission which  he  would  have  earned  if  the  sale  had  been  completed. 

Held,  the  action  must  fail.  Apart  from  the  statutory  provisions  dis- 
cussed above,  which  constituted  an  insuperable  bar,  it  was  impos- 
sible, on  the  evidence,  to  construe  the  agreement  between  the  parties 
as  a binding  contract  on  the  part  of  the  defendants  to  pay  a com- 
mission upon  the  mere  introduction  by  the  plaintiff  of  a person 
able,  ready  and  willing  to  purchase.  The  whole  circumstances 
were  more  consistent  with  an  understanding  that  the  plaintiff  should 
become  entitled  to  a commission  only  if  a binding  contract  of  pur- 
chase and  sale  was  entered  into.  Luxor  (Eastbourne),  Limited  et 
al.  y.  Cooper,  supra;  Jones  v.  Lowe,  [1945]  K.B.  73;  MacLean  v. 
Elliott,  ^ [1941]  O.W.N.  124,  applied.  Further,  the  otfer  obtained  by 
the  plaintiff  was  not  an  unconditional  one,  but  contained  a condition 
not  mentioned  in  the  correspondence  between  the  plaintiff  and  the 
defendants,  and  it  was  impossible  to  say  whether  or  not  that  con- 
dition would  have  been  performed. 

An  action  by  a real  estate  broker.  The  nature  of  the  claim 
is  set  out  in  the  reasons  for  judgment. 

10th  and  11th  February  1948.  The  action  was  tried  by 
McRuer  C.J.H.C.  without  a jury  at  Toronto. 

D.  Wdlkinshaw,  for  the  plaintiff. 

Grant  Gordon,  K.C.,  for  the  defendants. 

11th  February  1948.  McRuer  C.J.H.C.  (orally) : — ^The  plain- 
tiff, a real  estate  broker,  brings  this  action  to  recover  the  sum 
of  $3,400  from  the  defendants.  The  exact  legal  foundation  for 
the  action  is  not  clearly  set  out  in  the  statement  of  claim.  It 
is  alleged  that  the  plaintiff  procured  a written  offer  to  purchase 
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certain  property  owned  by  the  defendants,  but  that  the  offer 
was  not  accepted.  The  right  of  action  is  stated  in  the  plaintiff’s 
statement  of  claim  as  follows: 

“As  a result  of  the  non-acceptance  of  this  offer  by  the  De- 
fendants the  Plaintiff  has  been  prevented  from  earning  his  com- 
mission on  the  sale  price.” 

The  plaintiff  advertised  his  business  in  the  newspapers  and 
as  a result  of  such  an  advertisement  received  a letter  from  the 
defendant  Smart  dated  the  22nd  April  1947,  which  reads  as 
follows : 

“We  have  a hotel  16  rooms  large  dance  Hall  and  large  mens 
beverage  room — brick  building.  At  the  last  three  months  aver- 
age we  will  run  over  30,000  gals,  this  year.  We  wish  to  sell 
and  if  you  are  in  this  district  will  you  contact  Mr.  Weegar — 
Hotel  Northern — Penetang. 

“Phone  375  and  discuss  arrangements.” 

The  plaintiff  telephoned  the  defendamt  Weegar  and  following 
the  conversation  wrote  a letter  to  him  on  the  24th  April,  a 
paragraph  of  which  reads  as  follows : 

“Confirming  our  telephone  conversation  regarding  the  List- 
ing for  Sale  of  the  above  mentioned  Hotel  at  the  price  of  $68,- 
000.00  with  a down  payment  of  at  least  $35,000.00  and  the 
balance  on  1st.  Mortgage  (Open)  at  5%  for  a term  of  at  least 
5 years,  with  substantial  payments  every  quarter  or  half  year 
of  $3,000.00  or  more.” 

The  letter  goes  on  to  refer  to  a party  who  might  be  inter- 
ested in  the  property  and  the  probability  of  bringing  this  party 
and  his  wife  up  to  inspect  it.  It  concludes : 

“When  up  to  see  the  Hotel  I will  secure  from  you  the  full 
particulars  regarding  the  property  and  would  then  also  like 
to  meet  Dr.  Smart.” 

The  plaintiff  took  a party  to  Penetanguishene  to  see  the 
property  and  on  the  28th  April  he  wrote  to  the  defendant  Weegar 
as  follows:  “I  wish  to  confirm  having  received  from  you  the 
‘Listing  for  Sale’  of  the  Northern  Hotel,  Penetanguishine, 
Ontario,  owned  by  yourself  and  Dr.  W.  E.  Smart  of  Penetangui- 
shine at  the  price  and  sum  of  Sixty-eight  thousand  dollars 
($68,000.00)  together  with  all  articles  of  furniture  and  fixtures 
with  the  only  exception  being  those  owned  by  you  personally 
and  now  in  your  apartment  in  the  hotel.  The  terms  are  as 
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follows:  one-half  cash  on  the  completion  of  the  deal  and  the 
balance  to  be  carried  by  yourself  and  Dr.  Smart  on  1st.  Mort- 
gage, Open,  for  a term  of  5 years  renewable  bearing  interest 
at  the  rate  of  5%  per  annum  with  payments  on  principal  every 
1/2  year  of  at  least  $1,000.00  plus  interest  to  date.”  The  letter 
goes  on  to  state  that  the  plaintiff  is  prepared  to  give  time  and 
attention  to  advertising  the  property  in  the  newspapers  and 
that  he  has  a prospective  purchaser  in  view. 

Following  this  letter  the  plaintiff  took  two  parties  to  look 
over  the  hotel,  and  advertised  it  in  the  Toronto  Globe  and  Mail 
and  the  Evening  Telegram  on  several  occasions. 

On  the  28th  May  the  plaintiff,  wishing  to  show  two  pro- 
spective purchasers,  Taylor  and  Dunn,  over  the  property,  called 
up  the  hotel  on  the  telephone  and  spoke  to  a woman  whom 
he  later  learned  to  be  the  wife  of  the  defendant  Weegar,  who 
told  him  that  she  would  not  sign  off  her  dower  rights.  Before 
going  to  Penetanguishene  he  telephoned  Dr.  Smart  and  told 
him  of  this  conversation.  Dr.  Smart  said  that  he  would  see 
Mr.  Weegar  and  the  plaintiff  says  that  Dr.  Smart  told  him  to 
bring  his  parties  up.  On  arrival  at  the  hotel,  Weegar  took  the 
plaintiff  aside  and  told  him  that  he  was  dubious  as  to  whether 
he  was  going  to  sell  or  not,  and  that  he  thought  they  would 
carry  the  property  for  the  summer  before  they  made  up  their 
minds.  The  plaintiff’s  associate,  Mr.  Bomberry,  showed  the 
prospective  purchasers  over  the  property,  and  on  the  following 
day,  29th  May,  the  plaintiff  drew  up  an  offer  to  purchase  which 
was  signed  by  Taylor  and  Dunn.  This  offer  contains  the  terms 
set  out  in  the  letter  of  the  28th  April,  with  one  exception.  The 
exception  is  this  term:  “This  offer  is  contingent  upon  the 

Ontario  Liquor  Control  Board  transferring  the  License.”  Noth- 
ing was  said  in  the  correspondence  on  which  the  plaintiff  relies, 
as  showing  the  contract  to  pay  commission,  that  this  condition 
was  to  be  attached  to  any  sale.  I will  deal  with  this  later. 

When  the  written  offer  was  presented,  the  defendant  Weegar 
refused  to  accept  it.  It  appears  that  the  defendant  Smart  was 
willing,  and  I should  say  anxious,  to  accept  the  offer  but  in 
view  of  his  co-defendant’s  attitude  he  could  not  do  so.  Appended 
to  the  offer  to  purchase  as  drawn  was  this  clause  in  printed 
form: 
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“The  undersinged  accepts  the  above  offer  and  agrees  with 
the  Agent  above  named  in  consideration  of  his  services  in  pro- 
curing the  above  offer,  to  pay  him  on  the  date  above  fixed  for 
completion,  a commission  of  % of  an  amount  equal  to  the 
above  mentioned  sale  price.” 

This  of  course  was  not  signed  but  it  is  of  some  importance 
in  view  of  the  argument  that  is  put  forward  on  behalf  of  the 
plaintiff.  The  plaintiff  does  not  contend  that  there  was  an 
express  contract  to  pay  commission,  nor  does  he  contend  that 
there  was  any  listing  of  the  property  for  any  definite  period 
of  time.  What  he  contends  is  that  through  the  course  of  con- 
duct there  was  an  implied  contract  to  pay  commission  and  that 
a term  of  that  implied  contract  was  that  a commission  would 
be  payable  upon  the  introduction  by  the  plaintiff  of  a purchaser 
able,  ready  and  willing  to  purchase  on  the  terms  set  out  in  the 
correspondence.  He  contends  that  by  reason  of  the  refusal  of  the 
defendants  to  accept  the  offer  submitted  he  is  entitled  to  recover 
the  amount  that  he  would  have  earned  in  commission  had  the 
sale  been  completed. 

The  defendants  contend  that  there  was  no  such  contract, 
and  they  submit  in  addition  that  they  are  entitled  to  the  pro- 
tection of  the  provisions  of  ss.  37  and  50  of  The  Real  Estate  and 
Business  Brokers  Act,  1946  (Ont.),  c.  85. 

I prefer  to  deal  first  with  the  case  apart  from  the  provisions 
of  the  statute. 

I find  it  very  difficult  to  interpret  the  correspondence  and 
the  evidence  in  such  a way  as  to  find  that  the  parties  ever 
entered  into  any  binding  contract  to  pay  commission  on  the 
introduction  of  a purchaser  able,  ready  and  willing  to  purchase. 
If  the  plaintiff  desired  that  to  be  the  contract  it  would  have 
been  very  simple  for  him  to  have  set  it  out  in  his  letter  of 
28th  April. 

The  course  of  conduct  that  followed  this  letter  is  equally 
consistent  with  an  understanding  that  if  a binding  contract 
of  purchase  and  sale  were  entered  into  the  plaintiff  would  be 
entitled  to  a commission.  The  acceptance  clause  of  the  offerj 
to  purchase  prepared  by  the  plaintiff  himself  is  more  consistent 
with  such  an  arrangement  than  with  the  view  of  the  under- 
standing that  is  now  put  forward.  As  I have  indicated,  this- 
clause  mentions  that  commission  is  to  be  paid  on  the  date  fixed 


Chambers  v*  Smart  and  Weegan  McRuer  C.J.H.C.  169 

for  completion.  It  was  not  contemplated  that  this  clause  should 
be  signed  except  in  the  case  of  an  acceptance  of  the  offer. 

A passage  very  applicable  to  this  case  appears  in  the  judg- 
ment of  Lord  Russell  of  Killowen  in  Luxor  {Eastbourne) , Limit- 
ed et  at  V.  Cooper,  [1941]  A.C.  108  at  129,  [1941]  1 All  E.R. 
33:  “I  have  already  expressed  my  view  as  to  the  true  mean- 

ing of  a contract  to  pay  a commission  for  the  introduction  of 
a purchaser  at  a specified  or  minimum  price.  It  is  possible  that 
an  owner  may  be  willing  to  bind  himself  to  pay  a commission 
for  the  mere  introduction  of  one  who  offers  to  purchase  at  the 
specified  or  minimum  price;  but  such  a construction  of  the 
contract  would  in  my  opinion  require  clear  and  unequivocal 
language.” 

It  has  been  held  that  even  under  a contract  to  “introduce 
a purchaser”  an  agent  does  not  become  entitled  to  his  commis- 
sion on  the  mere  introduction  of  a person  able,  ready  and  will- 
ing to  purchase  but  who  does  not  in  fact  become  a purchaser 
by  the  acceptance  of  the  offer.  In  Jones  v.  Lowe,  [1945]  K.B. 
73,  [1945]  1 All  E.R.  194,  the  defendant,  who  was  owner  of  a 
house,  requested  the  plaintiff,  a real  estate  agent,  to  find  a 
purchaser  for  it  at  a price  fixed  at  £3,150.  In  a letter  to  the 
defendant  confirming  the  agreement  the  plaintiff  wrote,  “In 
the  event  of  my  introducing  a purchaser,  I shall  look  to  you 
for  the  payment  of  the  usual  commission  in  accordance  with 
the  scale  fixed  by  the  Auctioneers  and  Estate  Agents  Institute.” 
In  referring  to  the  judgment  of  Lord  Russell  of  Killowen  in 
the  Luxor  case,  supra,  Hilbery  J.,  at  p.  76,  states: 

“I  do  not  think  that  anyone  could  doubt  that  the  learned 
lord  was  there  expressing  the  view  that,  if  an  agent’s  commis- 
sion is  payable  on  his  introducing  a purchaser,  he  does  not  earn 
that  commission  merely  by  introducing  someone  who  is  ready 
and  willing  to  purchase,  but  only  earns  it  if  the  person  who  is 
ready  and  willing  to  purchase  goes  so  far  as  to  sign  a legal  con- 
tract binding  him  to  go  through  with  the  purchase,” 

After  referring  to  the  passage  I have  just  quoted  from  the 
judgment  of  Lord  Russell  and  a passage  from  Lord  Romer’s 
judgment,  Hilbery  J.  states:  “It  seems  to  me  that  I should 

be  flying  in  the  face  of  those  high  authorities  if  I were  to  con- 
strue the  contract  for  the  payment  of  commission  on  the  intro- 
duction of  a purchaser,  in  the  present  case  as  having  been 
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performed  by  the  plaintiff  by  the  introduction  of  a purchaser 
who  was  ready,  able  and  willing  to  purchase,  but  who  did  not 
in  fact  proceed  to  the  signing  of  a binding  contract.” 

See  also  Giddy s v.  Horsfall^  [1947]  1 All  E.R.  460.  In  view 
of  these  authorities,  and  on  the  evidence,  I cannot  find  that  the 
parties  were  ever  ad  idem  on  a contract  to  pay  commission 
on  the  mere  introduction  of  a purchaser,  able,  ready  and  willing 
to  purchase  on  the  terms  set  out  in  the  letter  of  the  28th  April. 


Although  the  Luxor  case,  supra,  may  be  inconsistent  in 
some  measure  with  the  law  that  had  been  followed  in  some  parts 
of  Canada  prior  thereto,  I think  it  is  a decision  that  should  be 
followed  and  applied  to  this  case.  My  Lord  the  Chief  Justice 
of  Ontario  in  MacLean  v.  Elliott,  [1941]  O.W.N.  124,  [1941] 
2 D.L.R.  434,  refers  to  it  as  a decision  which  “at  least  suggests 
definite  limits  to  the  implications  that  may  be  made  for  the 
benefit  of  the  agent  restricting  the  right  of  the  vendor  to  act 
as  he  may  deem  best  in  his  own  interest  in  connection  with  the 
sale.” 

I indicated  earlier  another  formidable  difficulty  in  the  way 
of  the  plaintiff.  The  offer  is  not  an  unconditional  offer  to  pur- 
chase, which  on  acceptance  would  give  either  of  the  parties, 
without  more,  a right  of  action  for  specific  performance.  Any 
contract  arising  from  the  acceptance  would  have  been  contin- 
gent for  its  performance  upon  the  Liquor  Control  Board  of 
Ontario  authorizing  the  transfer  of  the  liquor  licence.  If  the 
Liquor  Control  Board,  for  reasons  that  it  might  think  valid  in 
the  exercise  of  the  administrative  jurisdiction  vested  in  it,  re- 
fused to  transfer  the  licence,  the  contract  would  be  at  an  end. 
It  is  not  for  me  in  this  action  to  speculate  as  to  whether  the 
Board  would  or  would  not  approve  of  the  transfer  of  this  licence. 
Mr.  Chambers  quite  frankly  said  in  the  witness-box  that  his 
interpretation  of  the  arrangement  was  that  he  would  not  be 
entitled  to  any  commission  if  the  Board  refused  to  transfer 
the  licence.  It  is  difficult  for  me  to  see  how  I can  now  give 
judgment  for  the  amount  of  the  commission  that  would  have 
been  earned  if  the  offer  had  been  accepted,  and  the  transfer 
of  the  licence  had  been  authorized,  notwithstanding  that  this 
authorization  might  never  have  been  forthcoming. 

On  all  the  facts  of  this  case  I have  come  to  the  conclusion 
that  there  was  nothing  to  prevent  the  defendants  from  with; 
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drawing  their  property  from  the  market  at  any  time  before  a 
binding  contract  of  purchase  and  sale  was  entered  into,  without 
incurring  legal  liability  to  pay  the  plaintiff  commission. 

Even  if  I am  wrong  in  the  conclusions  that  I have  thus  far 
arrived  at,  I think  the  provisions  of  the  statute  relied  on  by 
the  defendants  are  an  insuperable  bar  to  the  plaintiff’s  action. 
Section  37  reads  as  follows: 

“No  action  shall  be  brought  to  charge  any  person  for  the 
payment  of  a commission  or  other  remuneration  for  the  sale, 
purchase,  exchange  or  leasing  of  real  estate  unless, — 

“ (a)  the  agreement  upon  which  such  action  shall  be  brought 
shall  be  in  writing  and  signed  by  the  party  to  be  charged  there- 
with or  some  person  thereunto  by  him  lawfully  authorized; 

“(h)  the  broker  or  his  salesman  has  obtained  an  offer  in 
writing  which  is  accepted;  or 

“(c)  the  broker  having  been  authorized  in  writing  to  list  the 
property, 

“ (i)  shows  the  property  to  the  purchaser,  or 
“ (ii)  introduces  the  purchaser  to  the  vendor  for  the  purpose 
of  discussing  the  proposed  sale,  purchase,  exchange  or  leasing.” 
It  is  faintly  argued  by  counsel  for  the  plaintiff  that  an  agree- 
ment coming  under  clause  a existed  here.  I can  find  no  such 
agreement.  The  letter,  ex.  1,  makes  no  reference  to  commission 
and  it  is  the  only  document  signed  “by  the  party  to  be  charged.” 
I cannot  see  that  it  can  be  interpreted  in  any  sense  as  an  agree- 
ment to  pay  commission. 

It  is  strongly  argued  that  the  provisions  of  clause  c take  the 
plaintiff’s  case  out  of  the  general  introductory  words  of  the  sec- 
tion. Counsel  for  the  plaintiff  argues  that  on  the  proper  con- 
struction of  this  clause  an  action  may  be  brought  for  the 
payment  of  commission  where  the  broker  has  been  authorized 
in  writing  to  list  the  property  and  shows  the  property  to  a 
prospective  purchaser  who  is  able,  ready  and  willing  to  pur- 
chase, or  where  he  introduces  to  the  owner  a prospective  pur- 
chaser who  is  able,  ready  and  willing  to  purchase.  I do  not 
think  that  is  so.  I think  the  word  “purchaser”  as  used  in  clause 
c(i)  means  one  who  has  become  a purchaser  and  it  does  not 
mean  one  who  is  able,  ready  and  willing  to  become  a purchaser. 
The  wording  of  clause  c(ii)  supports  this  construction.  The 
words  “introduces  the  purchaser  to  the  vendor”  in  my  view 
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mean  what  they  say,  and  that  is,  introduces  the  person  who 
purchases  to  the  owner  who  becomes  a vendor.  They  do  not 
lend  themselves  to  the  meaning;  introduces  a person  who  is 
willing  to  become  a purchaser  to  the  owner  who  never  becomes 
a vendor. 

In  Giddy s v.  Horsfall,  supra,  Lewis  J.  at  p.  462,  said:  “The 
use  of  the  phrase  The  purchaser’  contemplates  a sale  and  the 
commission  agent  is  not  entitled  to  his  commission  unless  the 
person  he  puts  forward  as  a prospective  purchaser  does  pur- 
chase.” I entirely  agree  with  the  reasoning  of  Lewis  J.  in  this 
case  as  to  the  legal  meaning  of  the  word  “purchaser”  used  in 
this  context. 


I think  the  same  view  was  held  by  all  the  law  lords  who 
wrote  opinions  in  Luxor  (Eastbourne) , Limited  et  al.  v.  Cooper, 
supra.  At  p.  126  Lord  Russell  of  Killowen,  in  discussing  the 
obligations  of  an  owner  of  property  to  pay  commission  to  an 
agent,  if  he  introduced  a person  prepared  to  purchase  at  a 
specific  price  or  a minimum  price  fixed  by  the  owner,  said: 
“The  position  will  no  doubt  be  different  if  the  matter  has 
proceeded  to  the  stage  of  a binding  contract  having  been  made 
between  the  principal  and  the  agent’s  client.  In  that  case  it 
can  be  said  with  truth  that  a ‘purchaser’  has  been  introduced 
by  the  agent;  in  other  words  the  event  has  happened  upon  the 
occurrence  of  which  a right  to  the  promised  commission  has 
become  vested  in  the  agent.  From  that  moment  no  act  or  omis- 
sion by  the  principal  can  deprive  the  agent  of  that  vested  right.” 


Referring  to  the  judgment  of  Hilbery  J.  in  Jones  v.  Lowe, 
and  to  the  judgment  of  Lord  Russell  of  Killowen  in  the  Luxor 
case,  Lewis  J.  at  p.  463,  says:  “Those  decisions  make  it  clear 
that  in  a case  like  the  present  before  an  agent  is  entitled  to 
get  his  commission  from  the  vendor  it  must  be  clearly  shown 
that  the  contract  was:  ‘I,  the  agent,  am  entitled  to  get  my  com- 
mission if  I introduce  to  you  somebody  who  is  able  and  willing 
and  is  prepared  to  buy  your  house.’  If,  however,  that  is  the 
form  of  contract,  it  is  not  necessary  that  the  person  introduced 
by  the  agent  should  become  the  actual  purchaser  or  enter  into! 
a binding  contract  to  purchase.” 

I have  come  to  the  conclusion  that  the  proper  construction 
of  s.  37  is  this — ^That  no  action  shall  be  brought  to  recover  com- 
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mission  or  remuneration  for  the  sale,  purchase,  exchange  or 
leasing  of  real  estate,  unless : 

(a)  the  agreement  upon  which  the  action  shall  be  brought 
is  in  writing,  signed  by  the  party  from  whom  it  is  sought  to 
recover  payment  or  someone  lawfully  authorized  by  him; 

(b)  the  broker  or  his  salesman  has  actually  obtained  an 
offer  in  writing  which  has  been  in  fact  accepted,  constituting 
a binding  contract;  or 

(c)  the  broker  having  been  authorized  in  writing  to  list 
the  property, 

(i)  shows  it  to  a person  who  later  becomes  a purchaser 
by  entering  into  a valid  contract  of  purchase  and  sale,  or 

(ii)  introduces  the  owner  to  a person  “for  the  purpose  of 
discussing  the  proposed  sale,  purchase,  exchange  or  leasing”, 
and  that  person  later  becomes  a purchaser  by  entering  into  a 
binding  contract. 

In  the  view  that  I have  taken  of  this  case  it  is  unnecessary 
for  me  to  decide  whether  the  plaintiff  was  “authorized  in 
writing  to  list  the  property”  as  provided  by  s.  37(c).  It  is  clear, 
however,  that  the  alleged  listing  does  not  comply  with  the  pro- 
visions of  s.  50  of  the  statute,  which  provides  as  follows: 

“(1)  Every  broker  and  salesman  shall,  immediately  after 
the  execution  of  an  agreement  to  list  real  estate  for  sale,  ex- 
change, lease  or  rent  with  the  broker  or  salesman,  deliver  to 
the  person  who  has  signed  the  agreement  a true  copy  thereof. 

“(2)  No  agreement  to  list  real  estate  for  sale,  exchange, 
lease  or  rental  with  a broker  or  salesman  shall  be  valid  unless 
it  is  provided  therein  that  such  agreement  shall  expire  on  a 
date  therein  specified.” 

The  language  of  the  section  indicates  very  clearly  that  what 
is  contemplated  by  a listing  is  an  agreement  to  list  that  shows 
on  the  face  of  it  the  price  and  terms  of  the  listing.  I think  the 
purpose  of  the  section  is  to  prevent  any  misunderstanding  be- 
tween the  agent  and  the  owner  of  the  property  in  regard  to 
the  terms. 

If,  on  any  argument,  the  correspondence  as  read  together 
I could  be  interpreted  as  a listing,  there  is  no  attempt  to  comply 
I , with  the  provisions  of  subs.  2 by  naming  a date  of  expiry  of 
I the  listing. 
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On  all  grounds  I think  the  plaintiff’s  action  fails  and  must 
be  dismissed  with  costs. 


Action  dismissed  with  costs. 

Solicitors  for  the  plaintiff:  Roebuck,  Bagwell,  McFarlane  d 
Walkinshaw,  Toronto. 

Solicitor  for  the  defendants : G.  S.  Dudley,  Midland. 


[COURT  OF  APPEAL.] 

Rex  V*  Steele* 

Criminal  Law  — Theft  — Special  Kinds  of  Theft  — Stealing  in  Dwelling- 
house  — Necessity  for  Establishing  Value  of  Chattels  — Included 
Offences  — The  Criminal  Code,  R.S.C.  1927,  c.  36,  ss.  380(a),  386. 

Criminal  Law  — Appeals  — Substitution  of  Different  Conviction  — 
Included  Offence  — Theft  — The  Criminal  Code,  R.S.C.  1927,  c.  36,, 
ss.  951,  1016(2). 

There  are  three  essential  elements  of  the  offence  of  stealing  in  a dwelling- 
house,  under  s.  380(a)  of  The  Criminal  Code,  and  to  make  out  a case 
the  Crown  must  prove:  (1)  that  the  accused  stole  chattels;  (2)  that 
those  chattels  were  of  a total  value  of  $25  or  more;  and  (3)  that  they 
were  stolen  in  a dwelling-house.  If  one  of  these  elements  is  not 
established,  e.g.,  if  the  evidence  does  not  prove  that  the  goods  stolen 
were  of  a value  of  at  least  $25,  there  cannot  properly  be  a conviction 
under  s.  380(a).  But  the  offence  created  by  s.  380(a)  includes  a 
charge  of  simple  theft,  under  s.  386,  and  a jury,  on  an  indictment 
under  s.  380(a),  would  be  entitled  to  convict  of  an  offence  under 
s.  386.  If,  therefore,  on  appeal  from  a conviction  under  s.  380(a), 
it  appears  to  the  Court  that  the  goods  stolen  were  not  proved  to  bo 
of  a value  of  $25,  the  Court,  under  s.  1016(2),  may  substitute  a verdict 
of  guilty  of  theft  under  s.  386,  since  the  jury  must  have  been  satisfied 
of  facts  which  proved  the  accused  guilty  of  that  offence. 

Criminal  Law  — Summary  Trials  of  Indictable  Offences  — Discretion  of 
Magistrate  — Offences  within  s.  773  of  The  Criminal  Code  Tried  on 
Indictment  — Inapplicability  of  s.  778  to  Punishment. 

The  fact  that  an  offence  charged  is  one  of  those  enumerated  in  s.  773  of 
The  Criminal  Code  does  not  mean  that  it  must  be  disposed  of  sum- 
marily under  Part  XVI.  If  the  magistrate  before  whom  the  accused 
is  brought  does  not  choose  to  exercise  his  power  to  hear  and  determine 
the  charge  in  a summary  way,  it  can  be  tried  on  indictment,  and  in 
such  circumstances  s.  778  is  not  applicable  to  restrict  the  penalty 
which  may  be  imposed.  Rex  v.  Hum  King  (1928),  60  N.S.R.  5,  agreed 
with. 

An  appeal  from  conviction  and  sentence. 

26th  January  1948.  The  appeal  was  heard  by  Laidlaw,  Hogg 
and  Aylesworth  JJ.A.  (The  arguments  advanced  on  both  sides 
are  summarized  in  the  reasons  for  judgment.) 

W.  J.  A.  Fair,  for  the  accused,  appellant. 

W.  B.  Common,  K.C.,  for  the  Attorney-General,  respondent.. 


C.A. 


Rex  V*  Steele* 


Laidlaw  J.  A.  175 


16th  February  1948.  Laidlaw  J.A.  : — The  appellant  was  con- 
victed on  an  indictment  alleging  that  he  “unlawfully  did  steal  in 
the  dwelling-house  of  Harvey  Ellis,  one  rifle  and  one  double- 
barrelled  shot  gun,  of  a value  in  the  whole  of  more  than  twenty- 
flve  dollars  contrary  to  the  provisions  of  the  Criminal  Code  and 
Section  380(a)  thereof’.  He  was  tried  before  His  Honour  Judge 
Smoke  and  a jury  in  the  Court  of  General  Sessions  of  the  Peace 
of  the  County  of  Peterborough  on  the  3rd  December  1947,  and 
was  sentenced  to  a term  of  six  months’  imprisonment  in  an 
Ontario  reformatory.  He  appeals  to  this  Court  from  his  con- 
viction and  from  the  sentence  imposed  upon  him. 

There  is  only  one  ground  of  appeal  that  requires  special 
consideration  and  mention.  Counsel  for  the  appellant  showed 
conclusively,  from  the  evidence  adduced  in  support  of  the  case 
for  the  prosecution,  that  the  total  value  of  the  guns  said  to  have 
been  stolen  was  $10,  and  argued  that  the  Crown  failed  to  establish 
that  the  accused  was  guilty  of  committing  an  offence  contrary  to 
the  provisions  of  s.  380(a)  of  The  Criminal  Code,  R.S.C.  1927, 
c.  36,  as  charged  against  him  in  the  indictment.  Counsel  for  the 
Crown  in  this  court  admitted  with  the  utmost  frankness  that  the 
evidence  shows  that  the  guns  are  of  a value  in  the  whole  of  less 
than  $25,  and  that  in  consequence  the  case  does  not  fall  within 
s.  380  (a) . He  asks  the  Court  to  exercise  the  powers  possessed  by 
it  under  s.  1016(2)  and  to  substitute  for  the  verdict  found  by  the 
jury  a verdict  of  guilty  of  the  offence  of  theft  contrary  to  the 
provisions  of  s.  386  and  to  pass  an  appropriate  sentence  on  the 
accused.  Section  386  is  in  part  as  follows: 

“Every  one  is  guilty  of  an  indictable  offence  and  liable  to 
seven  years’  imprisonment  who  steals  anything  for  the  stealing 
of  which  no  punishment  is  otherwise  provided  ...” 

Counsel  for  the  appellant  maintained  that  the  charge  against 
the  accused  should  have  been  heard  and  determined  in  a summary 
way  by  the  magistrate  before  whom  he  was  charged,  as  provided 
by  s.  773,  and  urged  that  the  punishment  to  which  the  accused 
was  liable  was  regulated  by  s.  778.  That  section  limits  the 
penalty  in  the  case  of  an  offence  charged  under  para,  (a)  or  (b) 
of  s.  773  to  a term  of  imprisonment  not  exceeding  six  months. 

It  is  unnecessary  to  discuss  the  provisions  of  ss.  773  and  778 
at  length.  It  is  sufficient  to  say  that  the  magistrate  before  whom 
the  accused  was  charged  did  not  choose  to  exercise  the  power 
vested  in  him  under  s.  773  to  hear  and  determine  the  charge 
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in  a summary  way.  Therefore  s.  778  is  not  applicable  to  this 
case.  That  section  does  not  apply  to  a case  in  which  the  accused 
is  indicted  for  stealing.  It  applies  only  when  the  magistrate 
before  whom  a person  is  charged  hears  and  determines  the  charge 
in  a summary  way  pursuant  to  the  provisions  of  s.  773:  Rex  v. 
Hum  King,  60  N.S.R.  5,  49  C.C.C.  174,  [1928]  2 D.L.R.  687,  per 
Harris  C.J.  at  p.  11.  It  follows  in  the  present  case  that  if  the 
accused  can  properly  be  found  guilty  of  an  offence  other  than  the 
one  of  which  he  was  convicted,  the  punishment  to  which  he  is 
liable  is  not  regulated  by  s.  778  but  must  be  determined  under 
some  other  section  of  The  Criminal  Code. 

Counsel  for  the  Crown  sought  to  prove  at  the  trial  that  the 
appellant  was  guilty  of  an  indictable  offence  within  s.  380(a)  and 
failed  to  make  out  a case  under  that  section.  To  do  so  it  was 
necessary  to  establish  three  essentials  of  the  offence  charged, 
namely:  (1)  that  the  accused  stole  the  guns  mentioned  in  the 
indictment;  (2)  that  they  were  of  the  value  in  the  whole  of  $25 
or  more;  and  (3)  that  they  were  stolen  in  a dwelling-house. 
If  the  charge  had  been  laid  under  s.  386  it  would  have  been 
necessary  to  show  only  that  the  accused  stole  the  guns  and 
that  no  punishment  for  that  stealing  was  otherwise  provided. 
Although  the  accused  was  not  charged  with  committing  an  offence 
contrary  to  the  provisions  of  s.  386,  nevertheless  on  the  indictment 
against  him  the  jury  could  have  found  him  guilty  of  an  offence 
under  that  section.  On  the  actual  finding  made  by  the  jury  it 
appears  that  they  must  have  been  satisfied  that  the  accused  stole 
the  guns.  No  punishment  is  provided  for  that  stealing  otherwise 
than  in  that  section  and  the  case  falls  clearly  within  the  pro- 
visions of  s.  1016(2)  of  The  Criminal  Code.  In  accordance  there- 
with, I would  substitute  for  the  verdict  found  a verdict  of  guilty 
of  stealing  the  guns  contrary  to  s.  386  of  The  Criminal  Code  and 
pass  sentence  of  a term  of  three  months’  imprisonment  in  substi- 
tution for  the  sentence  passed  by  the  trial  Court. 

Section  1016  of  The  Criminal  Code  corresponds  to  s.  5 of  The 
Criminal  Appeal  Act,  1907  (Imp.),  c.  23,  and  subs.  2 of  that  sec- 
tion has  been  applied  in  many  cases.  I refer  only  to  four  of  them. 
In  Rex  V.  Taylor,  [1911]  1 K.B.  674,  the  accused  was  charged 
^‘that  he  feloniously  did  steal  from  the  person  of  Alexander  Barnes f 
a purse  containing  the  sum  of  8s.  9d.  in  money,  the  goods,  chattels 
and  moneys  of  the  said  Alexander  Barnes, ” He  was  con- 

victed and  appealed  against  his  conviction.  The  Court  held  that 
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[ “The  jury  then  have  accepted  a state  of  facts  which  justify  a 
conviction  of  simple  larceny”,  and  acting  under  the  powers  con- 
ferred upon  the  Court  by  s.  5(2)  of  The  Criminal  Appeal  Act 
substituted  a verdict  of  guilty  of  that  offence. 

In  Rex  V.  Smith  (1923),  17  Cr.  App.  R.  133,  the  accused  was 
indicted  for  larceny  and  receiving.  The  jury  returned  only  a 
1 verdict  of  the  latter  without  sufficient  evidence  to  constitute  that 
I offence.  Hewart  L.C.J.,  at  p.  135,  says: 

I “ . . . the  verdict  to  which  the  jury  came  shows  that  they 
j were  satisfied  of  facts  which  showed  that  he  [the  appellant]  was 
I guilty  of  larceny.  Once  the  verdict  of  the  jury  shows  to  this 
I Court  that  they  were  satisfied  of  such  facts,  this  Court  can  substi- 
! tute  a verdict  of  larceny  ...”  That  was  done. 

I In  Rex  V,  Neville  (1931),  22  Cr.  App.  R.  163,  a conviction  on 
i an  indictment  was  for  shopbreaking  and  larceny.  On  appeal,  the 
I Court  substituted  for  the  verdict  of  the  jury  a verdict  of  breaking 
and  entering  with  intent  to  steal.  The  same  course  was  followed 
: in  Rex  v.  Cross  (1931),  22  Cr.  App.  R.  192. 

I Hogg  J.A.:— An  indictment  was  preferred  against  the  appel- 
I lant  who  was  committed  for  trial  for  the  offence  of  stealing  in 
! the  dwelling-house  of  one  Harvey  Ellis  a rifle  and  shot-gun  con- 
I trary  to  the  provisions  of  s.  380(a)  of  The  Criminal  Code  and  he 
' was  convicted  of  the  said  crime  by  a jury  at  the  General  Sessions 
I of  the  Peace  held  at  the  city  of  Peterborough  on  the  3rd  December 
1947.  The  appellant  was  sentenced  to  six  months’  imprisonment 
by  the  presiding  judge.  His  Honour  Judge  Smoke  of  the  County 
Court  of  the  County  of  Peterborough.  The  aforesaid  section 
reads  in  part: 

“Every  one  is  guilty  of  an  indictable  offence  and  liable  to  four- 
teen years’  imprisonment  who 

“(a)  steals  in  any  dwelling-house  any  chattel,  money  or 
valuable  security  to  the  value  in  the  whole  of  twenty-flve  dollars 
or  more”. 

The  main  ground  of  appeal  advanced  by  counsel  for  the 
appellant  was  that  the  evidence  conclusively  established  that  the 
rifle  and  the  shot-gun  in  question  were  together  worth  only 
the  sum  of  $10  and  because  of  that  fact,  s.  380(a)  of  the  Code 
was  not  applicable  to  the  crime,  and  as  a consequence  the  appel- 
lant was  found  guilty  of  a crime  which  he  had  not  committed. 
For  this  reason,  it  was  argued,  the  conviction  should  be  quashed. 
The  other  grounds  in  support  of  the  appeal  have  no  substance. 
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That  the  articles  alleged  to  have  been  stolen  were  of  the  value 
of  $10  is  not  only  admitted  by  counsel  for  the  Crown,  but  Ellis,  the 
owner  of  the  rifle  and  shot-gun  in  question,  testified,  at  the  time 
of  the  trial  of  the  appellant,  that  these  articles  were  not  worth 
more  than  five  dollars  each. 

In  Rex  V.  Povjer^  17  Alta.  L.R.  247,  36  C.C.C.  389,  [1922]  1 
W.W.R.  595,  62  D.L.R.  470,  one  of  the  issues  before  the  Court 
was  the  meaning  to  be  given  to  the  words  “does  not  in  the  judg- 
ment of  the  magistrate  exceed  ten  dollars”,  in  the  section  of  the 
Code  there  under  consideration.  Beck  J.A.  at  p.  253,  said: 


“It  seems  to  me  that  it  is  not  a condition  precedent  to  the 
taking  of  any  evidence  directed  to  the  truth  or  falsity  of  the 
charge  that  the  value  of  the  property  should  first  be  determined, 
but  that  it  is  sufficient  if  it  be  made  to  appear  either  by  such 
prima-facie  evidence  as  I have  suggested,  or  by  the  evidence  of 
witnesses,  at  some  time  during  the  course  of  the  case  for  the 
prosecution.” 

In  opposition  to  the  argument  put  forward  on  behalf  of  the 
appellant,  counsel  for  the  Crown  contended  that  although  the 
appellant  should  have  been  charged  under  s.  386  of  the  Code, 
instead  of  under  s.  380(a),  nevertheless,  by  the  terms  of  s. 
1016(2),  this  Court  has  jurisdiction  and  has  the  right  to  substi- 
tute, for  the  verdict  found  against  the  appellant,  a verdict  of 
guilty  of  the  offence  actually  shown  to  have  been  committed. 
Section  386(1)  reads  as  follows: 

“Every  one  is  guilty  of  an  indictable  offence  and  liable  to 
seven  years’  imprisonment  who  steals  anything  for  the  stealing 
of  which  no  punishment  is  otherwise  provided  or  commits  in 
respect  thereof  any  offence  for  which  he  is  liable  to  the  same 
punishment  as  if  he  had  stolen  the  same.” 


Section  773(a),  as  re-enacted  by  1936,  c.  29,  s.  16,  provides 
that  whenever  any  person  is  charged  before  a magistrate  “with 
theft,  or  obtaining  money  or  property  by  false  pretences,  or  un- 
lawfully receiving  or  retaining  in  his  possession  stolen  property, 
where  the  value  of  the  property  does  not,  in  the  judgment  of 
the  magistrate,  exceed  twenty-five  dollars”,  the  magistrate  may 
hear  and  determine  the  charge  in  a summary  way.  It  was  argued 
by  counsel  for  the  appellant  that  this  section,  and  s.  778,  providing 
for  the  penalty  for  a person  convicted  by  a magistrate  on  sum-^J 
mary  proceedings  under  s.  773(a),  should  have  been  invoked  in 
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‘ the  present  case.  Section  784  of  the  Code  provides  that  the 

i magistrate  acting  under  Part  XVI,  may,  in  his  discretion,  commit 

an  accused  for  tfial  when  he  is  of  the  opinion  that  the  offence 
ought  to  be  made  the  subject  of  prosecution  by  indictment.  This 
section  is  considered  in  Re  Macrae;  Ex  parte  Cook  (1895),  4 
B.C.R.  18,  3 C.C.C.  72. 

In  Rex  V.  Hum  King,  60  N.S.R.  5,  49  C.C.C.  174,  [1928]  2 
D.L.R.  687,  it  was  held  that  the  punishment  provided  by  s.  780 
of  the  Code  (now  s.  778)  has  no  application  to  cases  tried  on 
indictment.  Harris  C.J.  said  on  the  appeal,  at  p.  178  (C.C.C.), 
referring  to  s.  780. : 

! “ ...  it  is  I think  clear  from  the  wording  of  the  section  that 

■ it  does  not  apply  to  the  case  where  a person  is  indicted  for 
stealing.  It  is  expressly  restricted  to  the  case  where  the  charge 
is  under  s.  773  and  is  tried  summarily  by  a Magistrate.  It  has 
no  application  to  cases  of  indictment  and  it  is  I think  clear  that 
a person  can  be  indicted  for  stealing  a sum  of  money  under  $10  or 
; goods  valued  at  less  than  $10  and  if  found  guilty  his  punishment 
I is  not  regulated  by  s.  780,  but  would  be  determined  under  some 
I other  section  of  the  Cr.  Code  (see  ss.  386  and  1052).” 

I Chisholm  J.  concurred  with  the  Chief  Justice  and  Hellish  J. 

! concurred  in  the  result.  Section  386  as  it  stood  in  the  Code  in 
force  in  1928  was  identical  with  the  present  section  and  the 
former  s.  773(a)  is  in  effect  the  same  as  the  present  section  of 
the  same  number  except  that  the  amount  mentioned  in  the  former 
section  is  $10  and  not  $25. 

In  Tremeear’s  Criminal  Code,  5th  ed.  1944,  at  p.  434,  in 
reference  to  s.  386,  the  opinion  is  expressed  that:  “This  is  the 
general  section  providing  for  the  punishment  of  theft.  It  refers 
to  cases  for  which  'no  punishment  is  otherwise  provided,’  and  is 
therefore  applicable  in  the  great  majority  of  prosecutions  for 
simple  theft.”  I think  that  in  the  present  case  the  appellant 
should  have  been  charged  under  s.  386. 

Another  question  which  must  be  determined  in  this  appeal  is 
whether  this  Court  has  the  right,  under  s.  1016(2)  of  the  Code, 
to  substitute  a verdict  of  guilty  of  an  offence  under  s.  386  for  the 
verdict  of  guilty  of  the  offence  under  s.  380(a)  of  which  the 
appellant  was  convicted. 

Section  1016(2)  provides:  “Where  an  appellant  has  been  con- 
victed of  an  offence  and  the  jury  or,  as  the  case  may  be,  the  judge 
or  magistrate,  could  on  the  indictment  have  found  him  guilty  of 
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some  other  offence,  and  on  the  actual  finding  it  appears  to  the 
court  of  appeal  that  the  jury,  judge  or  magistrate  must  have  been 
satisfied  of  facts  which  proved  him  guilty  of  that  other  offence, 
the  court  of  appeal  may,  instead  of  allowing  or  dismissing  the 
appeal,  substitute  for  the  verdict  found  a verdict  of  guilty  of  that 
other  offence,  and  pass  such  sentence  in  substitution  for  the  sen- 
tence passed  by  the  trial  court  as  may  be  warranted  in  law  for 
that  other  offence,  not  being  a sentence  of  greater  severity.” 

In  Rex  V,  Orford,  [1943]  S.C.R.  103,  79  C.C.C.  151,  [1943]  2 
D.L.R.  337,  Davis  J.  said  that  s.  1016(2)  of  the  Code  “applies  only 
where  an  appellant  has  been  convicted  of  an  offence  and  the  jury 
or,  as  the  case  may  be,  the  judge  or  magistrate,  could  ‘on  the 
indictment’  have  found  him  guilty  of  some  other  offence.” 

In  Rex  V,  Anderson  (1924),  55  O.L.R.  586,  in  discussing  the 
effect  of  s.  1016(2),  Middleton  J.A.  was  of  the  opinion  that  this 
provision  of  the  Code  may  be  acted  upon  where  “the  evidence, 
while  falling  short  of  shewing  guilt  upon  the  graver  offence, 
demonstrates  guilt  upon  the  minor”. 

The  power  given  by  this  section  must  be  carefully  exercised 
in  all  cases  and  it  cannot  be  made  applicable  when  the  offences 
differ  in  kind.  In  the  case  now  under  consideration,  an  offence 
falling  within  s.  386  of  the  Code  is  included  in  that  which 
is  the  subject  of  s.  380,  and  the  evidence  given  at  the  trial 
is  such  that  the  appellant  could  have  been  found  guilty  by  the 
jury  of  the  minor  offence  upon  his  trial  for  the  more  serious 
offence. 

Archbold’s  Criminal  Pleading,  Evidence  & Practice,  31st  ed. 
1943,  at  p.  188,  says: 

“So,  upon  an  indictment  for  housebreaking  and  stealing,  the 
prisoner  may  be  convicted,  as  the  proof  may  be,  either  of  house- 
breaking, of  stealing  in  a dwelling-house  to  the  amount  of  £5  (if 
the  property  be  laid  as  of  that  amount)  or  of  simple  larceny.” 

In  Rex  V.  Sam  Chin,  36  B.C.R.  397,  45  C.C.C.  291,  [1926]  2 
D.L.R.  289,  in  the  Court  of  Appeal  of  British  Columbia,  the 
accused  had  been  convicted  of  unlawfully  breaking  and  entering 
a dwelling-house  by  day  and  stealing  an  amount  exceeding  $25 
in  value.  The  evidence  established  the  charge  except  that  the 
offence  was  shown  to  have  been  burglary  and  not  housebreaking 
as  was  solely  charged  in  the  information.  It  was  held  that,  al- 
though the  conviction  could  not  stand,  yet  s.  1016(2)  should  be 
applied  as  the  accused  could  have  been  convicted  of  stealing  in  a 
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j dwelling-house  under  s.  380  and  as  the  magistrate  must  have  been 
' satisfied  of  facts  which  proved  the  appellant  guilty  of  the  other 
offence,  the  case  was  one  where  a verdict  of  guilty  under  s.  380 
should  be  substituted  for  that  which  was  erroneously  found. 

In  order  that  the  provisions  of  s.  1016  may  be  invoked,  the 
Court  of  Appeal  must  be  satisfied  that  the  jury  must  have  been 
satisfied  of  facts  which  proved  the  accused  to  be  guilty  of 
another  offence:  Rex  v,  McManus,  51  N.B.R.  255,  42  C.C.C.  248, 
[1924]  3 D.L.R.  297. 

Upon  considering  the  evidence  placed  before  the  jury  in  the 
case  now  before  the  Court,  I am  satisfied  that  the  jury,  in  the 
words  of  the  section,  “must  have  been  satisfied  of  facts”  which 
proved  the  appellant  guilty  of  an  offence  for  which  provision  is 
I made  by  s.  386  of  the  Code. 

I may  sum  up  the  conclusions  which  I have  reached  as  follows : 

I (1)  The  admission  of  counsel  for  the  Crown,  and  the  evidence  of 
I the  owner  of  the  articles  alleged  to  have  been  stolen  by  the  ap- 
pellant, conclusively  establishes  that  such  articles  were  of  a value 
of  less  than  $25;  this  being  the  fact,  the  offence  would  not  fall 
within  s.  380  but  would  come  within  s.  386.  (2)  The  offence 

which  is  the  subject  of  s.  386  is  included  in  the  more  serious 
I offence  defined  by  s.  380.  (3)  The  jury  must  have  been  satisfied 

of  facts  which  proved  the  appellant  guilty  of  an  offence  under 
I s.  386.  (4)  Under  s.  1016(2),  this  Court  has  the  right,  which  I 

j think  it  should  now  exercise,  of  substituting,  for  the  verdict  found 

I by  the  jury,  a verdict  of  guilty  of  stealing  chattels  to  the  value 

i of  $10  contrary  to  the  provisions  of  s.  386  of  The  Criminal  Code. 

I For  the  reason  that  the  maximum  penalty  for  an  offence 
i falling  within  s.  386  is  a term  of  imprisonment  of  seven  years, 

! which  is  one-half  of  the  maximum  term  which  may  be  imposed 
I by  the  terms  of  s.  380,  under  which  the  indictment  was  preferred, 

! and  because  of  the  fact  that  the  value  of  the  articles  which  the 

appellant  was  found  guilty  of  stealing  is  less  than  one-half  of  the 
amount  set  out  in  s.  380,  my  view  of  the  matter  is  that  the  ends  of 
I justice  will  be  served  by  imposing  a sentence  of  imprisonment  for 
I three  months. 

I 

I The  verdict  of  the  jury  should  be  set  aside,  and  there  should 
I be  substituted  therefor  a verdict  that  the  appellant  is  guilty  of 
the  offence  of  stealing  articles  of  the  value  of  $10,  contrary  to 
s.  386  of  The  Criminal  Code.  The  term  of  imprisonment  should 
be  reduced  to  three  months. 
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Aylesworth  J.A.: — I have  had  the  benefit  of  reading  the 
judgments  of  my  brothers  Laidlaw  and  Hogg  in  this  appeal. 
I agree  in  the  result  and  have  nothing  to  add. 

Conviction  varied. 

Solicitor  for  the  appellant:  W.  J.  Arthur  Fair^  Peterborough. 


[COURT  OF  APPEAL.] 

Gladstone  v.  Catena  et  aL 

Agency — Remuneration — Real  Estate  Agent’s  Commission — Agreement 
providing  for  Payment  of  Commission  when  Sale  ^^effected” — Refusal 
by  Vendor  of  Offer  Obtained  by  Agent — Reasonableness  of  Refusal. 

Where  a listing  agreement  with  a real  estate  agent  provides  for  the 
payment  of  a commission  to  the  agent  “on  any  sale  effected”,  no 
commission  is  payable  until  a valid  and  binding  contract  is  made 
between  the  vendor  and  a purchaser.  The  agreement  is  not  to  be 
construed  as  a promise  to  pay  the  agent  a commission  if  he  procures 
an  offer  to  purchase  the  property  upon  the  terms  specified  in  the 
listing  agreement.  Luxor  {Eastbourne) , Limited  et  al.  v.  Cooper, 
[1941]  A.C.  108,  applied.  Nor  should  the  agreement  be  construed 
as  containing  an  implied  promise  by  the  vendor  not  to  refuse  an  offer 
obtained  by  the  agent  which  is  in  accordance  with  the  terms  of  the 
listing,  so  as  to  entitle  the  agent  to  damages  in  lieu  of  commission. 
The  owner’s  right  to  reject  an  offer  is  absolute,  and  not  dependent 
upon  the  existence  of  reasonable  cause  for  the  rejection. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Wright 
Co.  Ct.  J.,  in  the  County  Court  of  the  County  of  York,  dis- 
missing the  action. 

3rd  February  1948.  The  appeal  was  heard  by  Henderson, 
Laidlaw  and  Hogg  JJ.A. 

N.  M.  Pivnichj  for  the  plaintiff,  appellant:  A good  offer  was 
procured  for  this  property,  but  the  defendants  refused  it  solely 
because  the  closing  date  was  too  late.  The  trial  judge  found 
that  the  defendants  acted  unfairly  and  in  bad  faith  in  refusing 
this  offer,  and  indicated  that  on  the  merits  he  thought  that  the 
plaintiff  should  succeed,  but  he  considered  himself  bound  by  the 
cases  to  hold  that  no  commission  was  payable  until  a binding 
contract  of  purchase  and  sale  had  been  entered  into. 

It  has  been  held  that  if  the  completion  of  the  agency  is  pre- 
vented by  the  wrongful  action  of  the  principal  the  agent  is 
entitled  to  recover,  on  the  basis  of  a quantum  meruit j an  amount 
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equal  to  his  full  commission.  Where  an  agent  introduces  a 
purchaser  ready,  willing  and  able  to  complete  the  purchase,  and 
the  sale  subsequently  falls  through  because  of  the  vendor’s 
capricious  refusal  to  complete,  the  agent  is  entitled  to  recover: 
Bowstead  on  Agency,  9th  ed.  1938,  pp.  152-3;  Prickett  v.  Badger 
(1856),  26  L.J.C.P.  33;  Nosotti  v.  Auerbach  (1898),  79  L.T.  413; 
Bagshawe  v.  Rowland  (1907),  13  B.C.R.  262,  7 W.L.R.  158;  Neely 
and  Rodgers  v.  Day  cock  et  al.^  50  Man.  R.  323,  [1943]  1 W.W.R. 
159,  [1943]  1 D.L.R.  345;  George  Trollope  d Sons  v.  Martyn 
Brothers,  [1934]  2 K.B.  436. 

Jones  V.  Lowe,  [1945]  K.B.  73,  [1945]  1 All  E.R.  194,  is 
only  an  apparent  exception  to  this  line  of  authorities.  There 
was  no  agreement,  except  as  to  the  price,  whereas  here  the  offer 
complied  with  the  listing  in  every  respect  except  the  closing  date. 
Jones  V.  Lowe  merely  follows  Luxor  (Eastbourne),  Limited  et 
al  V.  Cooper,  [1941]  A.C.  108,  [1941]  1 All  E.R.  33,  which 
is  also  distinguishable  on  its  facts  from  the  present  case;  in  the 
Luxor  case  there  was  no  exclusive  agency,  and  the  vendor,  after 
a prospective  purchaser  was  introduced,  decided  not  to  sell  at  all. 
Here  the  defendants  not  only  sold  the  property  to  another 
purchaser,  but  sold  it  on  exactly  the  same  terms  (including  the 
closing  date)  as  were  contained  in  the  offer  obtained  by  us. 

G.  D.  Watson,  K.C.  (N.  F,  A.  Scandifflo,  with  him),  for  the  de- 
fendants, respondents:  This  case  should  be  decided  upon  a strict 
construction  of  the  agreement  between  the  parties.  According 
to  that  agreement  commission  became  payable  only  when  a 
sale  was  “effected”,  and  no  sale  was  in  fact  effected  during  the 
currency  of  the  listing.  There  was  no  express  term,  and  no 
term  should  be  implied,  preventing  the  vendors  from  with- 
drawing the  property  from  sale  at  any  time,  or  declining  any 
oifer:  Luxor  (Eastbourne),  Limited  et  al.  v.  Cooper,  supra, 
followed  in  MacLean  v.  Elliott,  [1941]  O.W.N.  124,  [1941]  2 
D.L.R.  434;  see  also  Davis  v.  George  Trollope  & Softs,  [1943]  1 
All  E.R.  .501. 

Even  if  there  were  some  obligation  on  us  not  to  refuse  an 
offer,  the  onus  would  be  on  the  plaintiff  to  prove  that  the  person 
introduced  by  him  was  both  able  and  willing  to  complete  the 
purchase,  and  he  has  not  satisfied  this  onus:  Martin  v.  Perry 
et  al.,  [1931]  2 K.B.  310. 

Our  refusal  was  not  unreasonable.  Circumstances  had 
changed  entirely  before  the  second  offer  was  made  (after  the 
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expiry  of  the  exclusive  listing),  and  the  change  had  then  made 
it  possible  to  accept  the  suggested  closing  date. 

N.  M.  Pivnicky  in  reply. 

Cur.  adv.  vult. 

20th  February  1948.  Henderson  J.A.: — This  is  an  appeal 
from  the  judgment  of  His  Honour  Judge  Wright,  in  the  County 
Court  of  the  County  of  York,  pronounced  on  the  29th  November 
1947,  dismissing  the  claim  of  the  appellant  for  a commission 
alleged  to  be  due  under  the  terms  of  an  agreement  made  between 
the  appellant  and  the  respondents,  respecting  the  sale  of  certain 
property  in  the  city  of  Toronto  owned  by  the  respondents,  or, 
in  the  alternative,  for  damages. 

In  his  reasons  for  judgment  the  learned  trial  judge  says 
in  part: 

‘T  can  come  to  no  conclusion  other  than  that  there  was  a 
complete  lack  of  good  faith  on  the  part  of  defendants  and  a 
flagrant  attempt  to  take  advantage  of  their  own  wrong.  One 
objection  and  one  only  was  taken  by  them  to  the  Cowley  offer 
and  that — the  closing  date — ^was  not  even  mentioned  in  the 
‘exclusive  listing’  agreement.  To  cap  the  climax — so  to  speak, 
this  alleged  insurmountable  difficulty,  namely  30th  June  as  the 
closing  date,  within  five  days  of  the  expiration  of  plaintiff’s 
exclusive  listing  agreement  was  proven  to  be  not  a real  difficulty 
at  all.  Certainly  on  the  merits  plaintiff  is  entitled  to  succeed.” 

With  this  finding  and  with  all  the  findings  of  fact  made  by 
the  learned  trial  judge  I agree.  In  my  opinion,  however,  we  are 
concluded  as  to  the  result  of  this  case  by  the  decision  of  the 
House  of  Lords  in  Luxor  {Eastbourne) , Limited  et  al.  v.  Cooper, 
[1941]  A.C.  108,  [1941]  1 All  E.R.  33,  and  by  Jones  v.  Lowe, 
[1945]  K.B.  73,  [1945]  1 All  E.R.  194,  and  I agree  with  my 
brother  Laidlaw  and  my  brother  Hogg  that  the  appeal  must  be 
dismissed  with  costs. 

Laidlaw  J.A.: — The  appellant  brought  an  action  in  th<^ 
County  Court  of  the  County  of  York  to  recover  from  the  respond^ 
ents  the  sum  of  $297.50  alleged  to  be  due  for  real  estate  com- 
mission under  an  agreement  in  writing  or,  in  the  alternative,  as^ 
damages  for  breach  of  that  agreement.  The  action  was  tried.,:; 
before  His  Honour  E.  Ainslie  Wright,  and  was  dismissed  with  , 
costs  by  judgment  pronounced  on  the  29th  November  1947.  i 
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The  appellant  bases  his  appeal  from  that  judgment  on  the 
ground  that  the  learned  judge  erred  in  applying  the  principles 
and  observations  in  Luxor  {Eastbourne)  ^ Limited  et  al.  v.  Cooper, 
[1941]  A.C.  108,  [1941]  1 All  E.R.  33,  followed  in  Jones  v.  Lowe, 
[1945]  K.B.  73,  [1945]  1 All  E.R.  194,  and  on  the  ground  that 
he  failed  to  construe  properly  the  agreement  between  the  parties 
in  this  case. 

The  facts  are  simple.  The  respondents-  were  anxious  to 
make  a quick  sale  of  their  property.  They  were  invited  by  the 
appellant  to  engage  his  services  as  their  agent.  He  supplied  a 
printed  form,  used  by  him  in  his  business  as  a real  estate  agent, 
and  he  filled  in  blank  spaces  in  the  form  with  certain  information 
and  particulars  given  to  him  by  the  respondents.  It  was  then 
signed  by  the  respondents.  The  document  is  entitled  “Ordinary 
Listing  Form  Exclusive  Authority  To  Sell”  and  by  its  provisions 
the  appellant  was  given  the  sole  and  exclusive  authority  for  a 
stated  period  to  sell  the  property  of  the  respondents.  It  is 
stipulated  that  the  sale  price  is  $8,500,  and  certain  terms  as  to 
payment  are  set  forth  in  the  handwriting  of  the  appellant. 
The  document  shows  a promise  made  by  the  respondents,  and  I 
reproduce  the  clause  containing  it  as  follows: 

“I  agree  to  pay  you  a commission  of  3^/2%  of  the  sale  price 
on  any  sale  effected  during  the  currency  of  this  authority  from 
any  source  whatsoever.” 

On  10th  May  1947,  during  the  period  of  authority  of  the 
appellant  to  sell  the  property,  he  succeeded  in  obtaining  a 
written  offer  to  purchase  it.  The  purchase  price  offered  was 
$8,500  payable  in  a manner  specified  in  the  offer  and  there  were 
certain  immaterial  provisions  therein  as  to  extras.  The  offer 
to  purchase,  in  the  form  of  an  “Agreement  of  Purchase  and 
Sale”,  stipulates  expressly  that  the  transaction  of  purchase  and 
sale  is  to  be  completed  on  or  before  the  30th  June  1947.  The 
respondents  refused  to  accept  the  offer.  The  only  reason  for 
that  refusal  was  that  the  date  of  completion  of  the  transaction 
was  not  acceptable  to  them.  They  insisted,  through  the  re- 
spondent J.  J.  Catena,  that  the  transaction  must  be  closed  not 
later  than  the  15th  June,  and  he  showed  in  evidence  that  the 
proceeds  of  the  sale  were  required  by  him  on  or  before  that  date 
to  meet  certain  obligations  he  had  to  meet  at  that  time  in  an- 
! other  transaction.  There  was  no  agreement  reached  between 

I the  party  who  made  the  offer  to  purchase  and  the  respondents. 

! 
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Subsequently  the  respondents  sold  the  property  to  another 
purchaser  without  the  services  of  the  appellant.  That  trans- 
action included  a provision  for  completion  of  the  sale  on  or 
before  the  30th  June  1947,  but  in  the  interval  between  the  time 
when  the  respondents  refused  to  accept  the  offer  to  purchase 
obtained  by  the  appellant  and  that  when  they  entered  into  the 
subsequent  agreement  to  sell  the  property,  the  respondent  J.  J. 
Catena  arranged  for  an  extension  of  the  time  for  fulfilling  his 
other  obligations.  I do  not  discuss  the  later  transaction  at 
length  because  the  claim  for  payment  of  commission  as  made 
by  the  appellant  is  not  based  upon  it. 

Counsel  for  the  appellant  endeavoured,  at  the  outset  of  his 
argument  in  this  court,  to  distinguish  the  Luxor  case,  supra, 
and  to  show  that  the  case  of  George  Trollope  <&  Sons  v.  Martyn 
Brothers,  [1934]  2 K.B.  436,  is  properly  applicable  to  the  facts 
presently  under  consideration.  He  emphasized  that  in  the  Luxor 
case  the  commission  claimed  was  due  and  payable  “on  the 
completion  of  the  sale”,  whereas  in  the  present  case  the  respond- 
ents agreed  to  pay  commission  “on  any  sale  effected.”  I think 
there  is  no  material  difference  in  meaning  or  effect  between  the 
words  “on  the  completion  of  the  sale”,  and  sthe  words  “on 
any  sale  effected”.  But  be  that  as  it  may,  I find  in  the  ’ 
Luxor  case  the  principles  which,  in  my  opinion,  are  properly 
applicable  to  the  case  now  before  the  Court.  It  is  unnecessary 
to  discuss  the  argument  that  the  law  as  stated  in  George  Trollope  ; 
d Sons  V,  Martyn  Brothers,  supra,  is  applicable,  because  the 
majority  judgment  in  that  case  was  expressly  overruled  and  the  I 
dissenting  judgment  of  Scrutton  L.J.  was  approved  in  the  Luxor  > 
case.  It  was  also  held  that  the  later  case  of  George  Trollope  d 
Sons  V,  Caplan,  [1936]  2 K.B.  382,  [1936]  2 All  E.R.  842,  referred 
to  by  counsel  for  the  appellant,  was  wrongly  decided. 

It  is  conveniently  stated  in  the  Luxor  case  per  Lord  Russell 
of  Killowen,  at  p.  124,  that:  “(1.)  Commission  contracts  are 
subject  to  no  peculiar  rules  or  principles  of  their  own;  the  law 
which  governs  them  is  the  law  which  governs  all  contracts  and 
all  questions  of  agency.  (2.)  No  general  rule  can  be  laid  down  j 
by  which  the  rights  of  the  agent  or  the  liability  of  the  principal  j 
under  commission  contracts  are  to  be  determined.  In  each  case 
these  must  depend  upon  the  exact  terms  of  the  contract  in 
question,  and  upon  the  true  construction  of  those  terms.” 
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Viscount  Simon  L.C.,  at  p.  119,  says:  “ . . . the  primary 
necessity  in  each  instance  is  to  ascertain  with  precision  what 
are  the  express  terms  of  the  particular  contract  under  discussion, 
and  then  to  consider  whether  these  express  terms  necessitate 
the  addition,  by  implication,  of  other  terms.” 

The  grammatical  meaning  of  the  words  “on  any  sale  effected” 
is  perfectly  plain  to  me.  The  word  “effect”  means  “to  bring 
about  an  event  or  result”.  The  sense  and  usage  of  it  in  com- 
mercial transactions  is  illustrated  in  the  phrase  “to  effect  a sale”: 
Murray’s  New  English  Dictionary,  s.v.  “effect”,  1(d).  The  word 
“effected”  does  not  require  any  modification  of  its  ordinary 
meaning  and  sense  to  give  proper  effect  and  meaning  to  the 
agreement  between  the  parties.  A “sale  effected”  is  a sale  made 
by  a vendor  to  a purchaser.  I do  not  say  that  the  purchase  price 
has  to  be  paid,  the  transfer  of  title  must  be  completed,  or  that 
all  obligations  under  such  a contract  have  to  be  fulfilled,  to  bring 
a transaction  within  the  meaning  of  the  words  “sale  effected”. 
There  must,  however,  be  a valid  contract  between  the  vendor 
and  the  purchaser.  It  was  so  decided  in  Nigro  v.  Wilson  et  al,, 
[1924]  N.Z.L.R.  834,  where  Stout  C.J.  at  p.  839,  says:  “A  sale 
is  ‘effected’  when  made,  a title  in  equity  being  created.”  See 
also  Bellingham  et  al,  v.  Bly  (1915),  34  N.Z.L.R.  538. 

The  argument  advanced  by  counsel  for  the  appellant  is  in 
effect  this:  The  Court  should  construe  the  agreement  between 
the  appellant  and  the  respondents  as  though  it  read  as  follows: 
“I  agree  to  pay  you  a commission  ...  if  you  procure  an  offer 
to  purchase  the  property  upon  terms  specified  in  this  authority.” 
If  the  agent  had  intended  to  acquire  such  an  extensive  right  in 
his  favour,  he  ought  to  have  used  express  language  in  the  agree- 
ment prepared  by  him.  In  the  Luxor  case  Lord  Russell  of 
Killowen,  at  p.  129,  said:  “It  is  possible  that  an  owner  may 
be  willing  to  bind  himself  to  pay  a commission  for  the  mere 
introduction  of  one  who  offers  to  purchase  at  the  specified  or 
minimum  price;  but  such  a construction  of  the  contract  would 
in  my  opinion  require  clear  and  unequivocal  language.” 

It  is  of  much  significance  that  in  the  form  of  agreement  for 
the  payment  of  a commission  to  an  agent,  as  also  used  by  the 
appellant  in  the  course  of  his  business  and  attached  to  the  offer 
to  purchase  obtained  by  him,  the  language  used  makes  express 
provision  for  the  payment  of  commission  to  the  agent  in  con- 
sideration of  his  services  “in  procuring  an  offer”  for  the  purchase 


188 


Ontario  Reports. 


[1948] 


of  property.  Such  a provision,  expressly  made,  contemplates 
liability  on  the  part  of  the  owner  of  property  to  pay  a commis- 
sion to  the  agent  if  he  procures  an  adequate  offer  to  purchase 
and  that  the  commission  is  due  to  the  agent  whether  the  owner 
refuses  or  accepts  the  offer.  The  appellant  was  familiar  with 
the  terms  and  form  of  that  agreement.  He  did  not  choose  to 
use  it  or  language  to  the  same  effect  in  the  agreement  he  made 
with  the  respondents,  but  on  the  contrary  selected  a different 
form  and  made  an  agreement  of  a different  class.  He  cannot, 
in  my  opinion,  successfully  say  that  the  language  in  the  one 
agreement  is  of  the  same  meaning  and  effect  in  law  as  that  in 
the  other.  I am  of  the  opinion  that  there  was  no  “sale  effected” 
within  the  meaning  of  those  words  as  used  in  the  agreement  be- 
tween the  parties.  The  right  of  the  appellant  to  recover  a com- 
mission, and  the  liability  of  the  respondents  to  pay  it,  depended 
upon  the  happening  of  that  event.  It  did  not  happen,  and  there- 
fore the  appellant  cannot  successfully  rest  his  case  on  the  express 
terms  of  the  agreement. 

The  Court  must  next  consider  whether  the  express  terms 
of  the  agreement  necessitate  the  addition,  by  implication,  of 
other  terms.  Apart  from  certain  classes  of  contract  referred  to 
by  Viscount  Simon  L.C.  at  pp.  119-20  in  the  Luxor  case, 
implied  terms  “can  only  be  justified  under  the  compulsion  of 
some  necessity”:  per  Lord  Russell  of  Killowen  at  p.  125.  What 
necessity  exists  in  this  case?  Counsel  for  the  appellant  does 
not  suggest  that  the  respondents  were  under  an  unconditional 
obligation  to  accept  any  offer  to  purchase  made  to  them  provided 
it  included  the  terms  set  out  in  the  agreement  made  with  the 
agent.  He  argues  that  the  Court  should  imply  an  obligation  on 
the  part  of  the  respondents  not  to  refuse  such  an  offer  without 
reasonable  excuse.  It  is  urged  that  in  the  circumstances  of 
this  case  there  was  no  reasonable  excuse  for  the  refusal  of  the 
respondents  to  accept  the  offer  to  purchase  obtained  through 
the  agency  of  the  appellant,  and  that  the  respondents  have  wrong- 
fully prevented  the  appellant  from  earning  his  commission.  If  it 
were  necessary  for  me  to  do  so,  I would  find  on  the  evidence 
that  the  respondents  had  just  cause  and  reasonable  excuse  for 
objecting  to  the  provision,  in  the  offer  to  purchase,  that  the 
transaction  be  completed  on  or  before  30th  June  1947,  and  for 
refusing  to  accept  the  offer  made  with  that  provision  in  it. 
The  fact  that  the  property  was  subsequently  sold  to  another 
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purchaser  subject  to  the  provision  to  which  objection  was  taken 
by  the  respondents  is  properly  and  sufficiently  explained  in  the 
evidence.  The  circumstances  were  different  on  31st  May,  when 
the  respondents  agreed  to  that  term;  the  respondent  J.  J.  Catena 
had  in  the  meantime  arranged  an  extension  of  time  for  fulfilment 
of  his  other  obligations. 

I think  it  is  unnecessary  to  make  such  a finding,  however, 
because  I am  of  the  firm  opinion  that  such  an  implied  term 
as  is  proposed  by  counsel  for  the  appellant  cannot  properly  be 
added  to  the  agreement  made  by  the  parties  in  this  case.  Such 
an  addition  would  be  in  effect  a material  extension  of  the  scope 
of  the  agreement  and  in  particular  of  the  condition  upon  which 
the  commission  became  due  and  payable  by  the  respondents 
to  the  appellant.  It  would  substantially  alter  the  rights  and 
obligations  of  the  respective  parties  to  the  agreement  and  re- 
move the  agreement  from  one  class  into  another  and  different 
one. 

In  the  Luxor  case,  supra,  Viscount  Simon  L.C.,  at  p.  120, 
said:  ‘Tt  may  be  useful  to  point  out  that  contracts  under  which 
an  agent  may  be  occupied  in  endeavouring  to  dispose  of  the 
property  of  a principal  fall  into  several  obvious  classes.  There 
is  the  class  in  which  the  agent  is  promised  a commission  by  his 
principal  if  he  succeeds  in  introducing  to  his  principal  a person 
who  makes  an  adequate  offer,  usually  an  offer  of  not  less  than 
the  stipulated  amount.  If  that  is  all  that  is  needed  in  order 
to  earn  his  reward,  it  is  obvious  that  he  is  entitled  to  be  paid 
when  this  has  been  done,  whether  his  principal  accepts  the  offer 
and  carries  through  the  bargain  or  not.  No  implied  term  is 
needed  to  secure  this  result.  There  is  another  class  of  case  in 
which  the  property  is  put  into  the  hands  of  the  agent  to  dispose 
of  for  the  owner,  and  the  agent  accepts  the  employment  and, 
it  may  be,  expends  money  and  time  in  endeavouring  to  carry 
it  out.  Such  a form  of  contract  may  well  imply  the  term  that 
the  principal  will  not  withdraw  the  authority  he  has  given  after 
the  agent  has  incurred  substantial  outlay,  or,  at  any  rate,  after 
he  has  succeeded  in  finding  a possible  purchaser.  Each  case 
turns  on  its  own  facts  and  the  phrase  ‘finding  a purchaser’  is 
itself  not  without  ambiguity.  . . . But  there  is  a third  class  of 
case  (to  which  the  present  instance  belongs)  where,  by  the 
express  language  of  the  contract,  the  agent  is  promised  his 
•commission  only  upon  completion  of  the  transaction  which  he 


190 


Ontario  Reports. 


[1948] 


is  endeavouring  to  bring  about  between  the  offerer  and  his 
principal.  As  I have  already  said,  there  seems  to  me  to  be  no 
room  for  the  suggested  implied  term  in  such  a case.  The  agent 
is  promised  a reward  in  return  for  an  event,  and  the  event  has 
not  happened.  He  runs  the  risk  of  disappointment,  but  if  he  is 
not  willing  to  run  the  risk  he  should  introduce  into  the  express 
terms  of  the  contract  the  clause  which  protects  him.” 

Lord  Wright,  at  p.  141,  said:  ‘Tt  may  seem  hard  that  an 
agent  who  has  introduced  a potential  purchaser,  able  and  willing 
to  complete,  should  get  nothing  for  what  he  has  done,  if,  during 
the  negotiations,  the  principal  decides  not  to  complete,  according 
to  his  own  pleasure  and  without  any  reason  which  quoad  the 
agent  is  a sufficient  excuse.  But  such  is  the  express  contract. 
And  people  in  ordinary  life  do  not  seek  the  services  of  commis- 
sion agents  without  a good  prospect  and  intention  of  making 
use  of  them.  The  agent  in  practice  takes  what  is  a business 
risk.” 

After  referring  to  relevant  cases.  Lord  Wright  pointed  out, 
p.  145,  that,  “ . . . they  illustrate  how  essential  it  is  to  examine 
the  express  terms  of  the  contract  and  how  difficult  it  is  to  imply 
in  these  cases  a term  restricting  in  the  interests  of  an  agent  the 
freedom  of  a principal  to  deal  with  his  own  property  or  business 
according  to  his  own  judgment.” 

My  conclusion  is  that  no  term  as  proposed  by  counsel  for 
the  appellant  can  be  added  to  the  agreement  by  implication. 
The  respondents  were  free  to  exercise  their  own  judgment  to 
accept  or  refuse  the  offer  to  purchase  obtained  by  the  appellant. 
There  is  no  express  or  implied  right  in  the  appellant  to  recover 
the  commission  claimed  by  him  under  the  agreement  with  the 
respondents.  There  was  no  breach  of  any  duty  owing  by  the 
respondents  to  him  under  that  agreement,  and  therefore  the 
appellant  cannot  recover  the  sum  claimed  as  damages.  I would 
therefore  dismiss  this  appeal  with  costs. 


Hogg  J.A.: — ^This  is  an  appeal  from  the  judgment  of  His 
Honour  Judge  Wright,  in  the  County  Court  of  the  County  of 
York,  pronounced  on  the  29th  November  1947,  dismissing  the> 
claim  of  the  appellant  for  a commission  alleged  to  be  due  under! 
the  terms  of  an  agreement  made  between  the  appellant  and 
the  respondents  respecting  the  sale  of  certain  property  in  the 
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city  of  Toronto  owned  by  the  respondents,  or,  in  the  alternative, 
for  damages. 

On  the  1st  May  1947  the  parties  to  this  appeal  entered  into 
the  agreement,  which  was  referred  to  by  counsel  as  a “listing 
agreement”,  hereinafter  set  out: 

“TO  E.  W.  ‘GENE’  GLADSTONE 

Real  Estate  and  Insurance  Broker, 

2092  Eglinton  Ave.  West, 

Tel.  Orchard  0233 — Toronto,  Ont. 

“In  consideration  of  your  listing  and  agreeing  to  offer  my 
property  for  sale,  I hereby  give  you  until  May  26th,  1947,  in- 
clusive, the  sole  and  exclusive  authority  as  my  agent,  irrevocable 
during  said  period  and  thereafter  until  terminated  by  my  giving 

to  you months’  notice  in  writing,  to  sell  my  property 

known  as  138  - Schell  Ave.  at  a price  of  $8500,  cash  payment 
not  less  than  $4500  and  the  balance  as  follows.  ...  1st  Mortgage 
$2350  at  5%  payable  $25.00  % yearly.  Will  take  back  a 2nd 
mort  or  at  such  lower  price  or  on  such  other  terms  as  may  be 
arranged. 

“It  is  understood  and  agreed  that  in  any  event  this  authority 
to  sell  shall  be  automatically  terminated  at  the  end  of  one  year 
from  the  date  hereof. 

“I  agree  to  pay  you  a commission  of  3%%  of  the  sale  price 
on  any  sale  effected  during  the  currency  of  this  authority  from 
any  source  whatsoever. 

“I  agree  to  allow  you  to  show  prospective  purchasers  over 
the  property  during  reasonable  hours,  and  hereby  give  you  the 
exclusive  right  to  place  your  ‘For  Sale’  sign  on  the  property. 

“REMARKS  I hereby  acknowledge  receiving  a copy  of  this 
listing. 

“D.  Catena 
“J.  J.  Catena 
“Signature  of  Owner.” 

Subsequent  to  the  execution  of  this  agreement  the  plaintiff 
obtained  from  a Mrs.  Cowley  an  offer  in  writing  to  purchase 
the  property  referred  to  in  the  said  agreement,  the  said  offer 
being  accompanied  by  a cheque  for  $500  by  way  of  deposit  on 
account  of  the  purchase  price  of  $8,500.  The  offer  was  dated 
the  10th  May  1947  and  sets  out  that  the  sale  is  to  be  completed 
on  or  before  the  30th  June  1947.  On  the  day  the  offer  was 
received  the  particulars  of  the  same  were  communicated  to 
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the  respondents,  who  refused  to  accept  it,  giving  as  their  reason 
that  the  date  for  completion  of  the  sale  was  not  soon  enough, 
and  that  such  date  must  not  be  later  than  the  15th  June.  The 
evidence  shows  that  this  was  the  sole  objection  to  the  offer  for 
purchase  made  by  the  respondents. 

The  learned  trial  judge,  in  his  reasons  for  judgment,  said 
that  he  had  no  hesitation  in  coming  to  the  conclusion  that  there 
was  a lack  of  good  faith  on  the  part  of  the  defendants  in  refusing 
to  accept  Mrs.  Cowley’s  offer,  and  he  was  of  the  opinion  that 
upon  the  merits  of  the  case,  the  plaintiff  was  entitled  to  succeed. 
He  considered,  however,  that  the  law  as  it  is  declared  in  several 
recent  judgments  of  the  Courts  of  England,  when  applied  to  the 
facts  of  the  case  before  him,  made  it  clear  that  the  plaintiff 
was  not  entitled  to  be  paid  the  commission  which  he  considered 
was  due  to  him  under  the  terms  of  the  agreement,  nor  entitled 
to  damages  in  lieu  of  a commission. 

It  was  argued  by  counsel  on  behalf  of  the  plaintiff  that  for 
the  reason  that  the  plaintiff  had  introduced  to  the  respondents 
a purchaser,  who  was  ready  and  able  to  buy  their  property, 
therefore  he  was  entitled  to  be  paid  a commission,  or  damages 
in  lieu  thereof,  under  the  terms  of  the  listing  agreement. 
In  other  words,  it  was  argued  that  the  appellant  had  effected 
a sale  of  the  property. 

There  is  no  dispute  as  to  the  facts,  and  the  question  resolves 
itself  solely  into  an  inquiry  as  to  the  principle  of  law  which  is 
to  be  applied. 

Mr.  Pivnick,  on  behalf  of  the  appellant,  argued  that  the  facts 
bring  the  case  within  the  law  as  it  was  stated  by  the  Court  of 
Appeal  in  England  in  George  Trollope  & Sons  v.  Martyn  Brothers^ 
[1934]  2 K.B.  436.  Mr.  Watson  contended  that  the  sale  had 
not  been  effected,  and  that  the  law  governing  the  circumstances 
existing  in  this  case  is  now  that  declared  by  the  House  of  Lords 
in  Luxor  (Eastbourne) , Limited  et  al.  v.  Cooper,  [1941]  A.C.  108, 
[1941]  1 All  E.R.  33. 


In  George  Trollope  & Sons  v.  Martyn  Brothers,  the  facts,  in  | 
brief,  were  that  the  plaintiff,  who  was  the  agent  of  the  ownerS|  f 
of  the  property,  for  whom  he  was  seeking  a purchaser,  had 
agreed  with  him  to  purchase  the  property.  A contract  for  sale 
and  purchase  was  executed  by  the  purchaser,  but  the  defendants 
refused  to  sign  it  or  proceed  with  the  sale.  The  agreement 
between  the  plaintiff  and  the  defendants  provided  for  a com- 
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mission  to  be  paid  to  the  plaintiff  in  the  event  of  the  sale  being 
satisfactorily  completed. 

The  majority  of  the  Court  of  Appeal,  according  to  the 
headnote  to  the  case  as  reported,  held:  “that  although  in  an 
agreement  ‘subject  to  contract,’  the  matter,  as  between  vendor 
and  purchaser,  must  be  deemed  to  remain  in  negotiation  until 
contracts  are  exchanged,  there  must,  as  between  the  plaintiffs 
and  the  defendants,  be  implied  a term  that  if  the  purchaser 
introduced  by  the  plaintiffs  was  ready  and  able  to  complete  the 
contract,  the  defendants  would  not  by  refusing  to  complete  pre- 
vent the  plaintiffs  from  earning  their  commission,  and  as  the 
defendants  had,  without  just  excuse,  refused  to  complete,  they 
were  liable  to  the  plaintiffs  in  damages,  the  proper  measure  of 
which  in  the  circumstances  was  the  amount  of  commission  the 
plaintiffs  would  have  earned  had  the  transaction  been  completed.” 

Maugham  L.J.  said  at  p.  456:  “The  sole  cause  of  the 
matter  not  going  through  was  the  default  of  the  defendants. 
By  ‘default’  I mean  a refusal  without  any  reasonable  ground 
to  proceed  in  the  matter.”  And  further  at  p.  462:  “I  do  not 
think  it  is  consistent  with  the  terms  of  the  employment  by  the 
defendants  that  they  were  at  liberty,  after  the  plaintiffs  had 
done  everything  they  could  do  to  earn  their  commission,  to 
change  their  mind  without  cause  or  reason  and  thus  to  deprive 
the  plaintiffs  of  their  remuneration.” 

The  judgment  in  the  Martyn  Brothers  case  was  explained 
and  interpreted  in  the  later  case  of  George  Trollope  & Sons  v. 
Caplan,  [1936]  2 K.B.  382,  [1936]  2 All  E.R.  842,  in  which  the 
Court  of  Appeal  again  considered  the  question  of  the  right  to  a 
commission  in  connection  with  the  sale  of  real  estate.  The  facts 
in  the  later  case  established  that  none  of  the  terms  of  the  sale 
had  been  agreed  between  the  parties  to  the  proposed  sale  except 
the  purchase  price,  and  that  before  an  award  of  damages  could 
be  made,  equal  to  the  commission  the  plaintiffs  would  have 
earned  had  the  transaction  gone  through,  it  must  be  found 
that  but  for  the  action  of  the  defendant  a binding  contract  with 
the  purchaser  would  have  been  entered  into.  Greene  L.J.  said 
at  p.  397: 

“In  order  to  support  a claim  for  damages  equal  to  the  com- 
mission it  was  in  my  judgment  necessary  for  the  plaintiffs  to 
establish  at  least  that  but  for  the  action  of  the  defendant  in 
refusing  to  proceed  except  upon  the  basis  mentioned  in  his  letter 
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of  March  30  a binding  contract  would  have  been  made,  with 
the  result  that  the  plaintiffs  would  have  earned  their  commis- 
sion. In  Trollope  d Sons  v.  Martyn  Brothers  the  plaintiffs  were 
able  to  establish  this  to  the  satisfaction  of  the  trial  judge,  since 
every  term  of  the  contract  had  been  agreed  and  the  engross- 
ment had  been  actually  executed  by  the  purchaser.  It  was 
therefore  a reasonable  inference  for  the  Court  to  draw  in  that 
case  that  but  for  the  action  of  the  vendor  the  contract  would 
have  gone  through.” 

In  the  case  now  under  consideration,  the  evidence  of  J.  J. 
Catena,  one  of  the  respondents,  shows  that  the  terms  of  the  offer 
were  acceptable  to  the  respondents,  other  than  that  fixing  the 
date  for  closing  the  transaction,  and  it  is  apparent  from  the 
evidence  given  by  the  above-named  respondent  that,  but  for 
this  single  particular,  the  transaction  would  have  gone  through. 
I think  it  must  be  concluded  that  the  fact  that  the  vendors  with- 
drew from  the  transaction  for  the  reason  they  advanced  shows 
that  an  agreement  could  not  be  reached  between  the  purchaser 
and  the  respondents.  I therefore  think  that  even  under  the 
law  as  stated  in  the  above  two  cases,  the  appellant  would  be 
unable  to  succeed  in  recovering  damages  in  lieu  of  the  commis- 
sion which  he  claims  he  would  otherwise  have  earned. 

Lord  Justice  Greene  in  the  Caplan  case  concluded  his  judg- 
ment with  the  hope  that  as  the  rights  and  obligations  of  house- 
agents  and  their  clients  with  regard  to  such  questions  as  were 
presented  to  the  Court  in  the  Martyn  Brothers  and  Caplan  cases 
were  not  in  a satisfactory  condition,  the  whole  position  might, 
sometime,  be  reviewed  by  the  House  of  Lords.  A few  years 
later,  in  Luxor  {Eastbourne),  Limited  et  al.  v.  Cooper , supra, 
the  whole  question  was  brought  before  the  House  of  Lords  for 
final  determination. 

In  the  Luxor  appeal  the  plaintiff  Cooper  sued  for  a com- 
mission which  he  alleged  had  been  agreed  to  be  paid  to  him 
because  of  the  introduction  by  him  of  prospective  purchasers 
of  the  property  of  the  appellant  companies.  He  alleged  that  he 
had  produced  ready  and  willing  purchasers  who  were  prepared 
to  buy  on  the  terms  on  which  those  companies  were  prepared 
to  sell  and  consequently  that  he  was  entitled,  not  to  the  com-1 
mission,  because  the  sale  never  took  place,  but  to  damages  off 
the  same  amount,  because  he  would  have  earned  the  commission 
had  the  defendants  not  broken  the  implied  term  of  the  contract 
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between  them  by  which  they  undertook  to  do  nothing  to  pre- 
vent his  earning  the  commission  according  to  the  contract. 
The  headnote  to  the  report  of  the  appeal  in  the  House  of  Lords 
reads,  in  part: 

“Where  an  agent  is  promised  a commission  only  if  he  brings 
about  the  sale  which  he  is  endeavouring  to  effect  there  is  no 
room  for  an  implied  term  that  the  principal  will  not  dispose  of 
the  property  himself  or  through  other  channels  or  otherwise  act 
so  as  to  prevent  the  agent  earning  his  commission. 

“Dissenting  judgment  of  Scrutton  L.J.  in  Trollope  and  Sons  v. 
Marty n Brothers ^ [1934]  2 K.B.  436,  approved.” 

The  contract  made  between  the  parties  is  set  out  in  the 
judgment  of  Viscount  Simon  L.C.  It  was,  in  effect,  “that,  on 
completion  of  the  sale”  of  the  properties  in  question  “a  procur- 
ation fee  of  10,000Z  is  to  be  paid  to  Mr.  Norman  Cooper”,  the 
plaintiff  in  the  action.  A Colonel  Burton,  who  was  a director 
of  a company  which  subsequently  offered  to  buy  the  properties, 
was  introduced  by  Mr.  Cooper,  but  the  sale  was  not  proceeded 
with  and  no  draft  contract  was  ever  submitted.  The  Lord 
Chancellor  said  at  pp.  114-5: 

“The  question  to  be  now  decided  is  whether  the  appellant 
companies  are  liable  to  the  respondent  in  damage  for  not  carry- 
ing through  the  sale  to  Colonel  Burton’s  company,  in  which 
case  the  respondent  would  have  earned  his  commission  . . . 

“No  such  sale,  however,  took  place.  Accordingly,  there  can 
be  nothing  due  to  the  respondent  on  the  terms  of  the  express 
bargain.  But  it  is  said  that  since  the  proposed  purchasers 
introduced  by  the  respondent  were  and  remained  willing  and 
able  to  buy  the  properties  for  the  minimum  price,  while  the 
appellants  did  not  close  with  the  offer,  the  appellants  are  liable 
in  damages  to  the  respondent  for  breach  of  an  implied  term  of 
the  commission  contract ...” 

At  p.  116  he  said:  “The  implied  term  upon  which  the  respond- 
ent relies,  following  Trollope  d Sons  v.  Martyn  Brothers, 
amounts  to  saying  that  when  once  he  has  introduced  his  duly 
qualified  nominee  the  appellants  must  look  in  no  other  direction 
for  a purchaser,  but  are  bound,  in  the  absence  of  ‘just  excuse,’ 
to  do  their  best  to  sell  to  that  nominee.” 

At  p.  118  he  said:  “If  it  really  were  the  common  intention 
of  owner  and  agent  that  the  owner  should  be  bound  in  the 
manner  suggested,  there  would  be  no  difficulty  in  so  providing 
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by  an  express  term  of  the  contract.  But  in  the  absence  of 
such  an  express  term,  I am  unable  to  regard  the  suggested 
implied  term  as  ‘necessary’.” 

At  p.  122  the  Lord  Chancellor  states  that  he  prefers  the 
minority  opinion  of  Scrutton  L.J.  in  the  Martyn  Brothers  case 
and  that  that  case  and  the  following  case  of  George  Trollope  d 
Sons  V.  Caplan  were  wrongly  decided. 

Lord  Russell  of  Killowen,  at  p.  125,  said:  “I  do  not  assent 
to  the  view,  which  I think  was  the  view  of  the  majority  in  the 
first  Trollope  case,  that  a mere  promise  by  a property  owner 
to  an  agent  to  pay  him  a commission  if  he  introduces  a purchaser 
for  the  property  at  a specified  price,  or  at  a minimum  price, 
ties  the  owner’s  hands,  and  compels  him  (as  between  himself 
and  the  agent)  to  bind  himself  contractually  to  sell  to  the 
agent’s  client  who  offers  that  price,  with  the  result  that  if  he 
refuses  the  offer  he  is  liable  to  pay  the  agent  a sum  equal  to 
or  less  than  the  amount  of  the  commission  either  (a)  on  a 
quantum  meruit  or  (h)  as  damages  for  breach  of  a term  to  be 
implied  in  the  commission  contract.” 

And  at  p.  128:  “My  Lords,  in  my  opinion  there  is  no  neces- 
sity in  these  contracts  for  any  implication;  and  the  legal  position 
can  be  stated  thus: — If  according  to  the  true  construction  of 
the  contract  the  event  has  happened  upon  the  happening  of 
which  the  agent  has  acquired  a vested  right  to  the  commission 
(by  which  I mean  that  it  is  debitum  in  praesenti  even  though 
only  solvendum  in  future),  then  no  act  or  omission  by  the 
principal  or  anyone  else  can  deprive  the  agent  of  that  right; 
but  until  that  event  has  happened  the  agent  cannot  complain 
if  the  principal  refuses  to  proceed  with,  or  carry  to  completion, 
the  transaction  with  the  agent’s  client.” 


Lord  Wright,  at  p.  139,  said;  “I  cannot  think  that  a property 
owner  can  be  held,  in  virtue  of  a commission  contract  like  this, 
to  have  bound  himself  by  mere  implication  to  complete  the  sale 
or  to  pay  damages  to  the  agent.  Express  words  are  in  my 
opinion  necessary  to  effect  this  result.  Indeed  the  stipulation 
‘payment  on  completion  of  purchase’  is  in  my  opinion  contra- 
dictory of  the  implication  that  there  is  to  be  payment,  even  in, 
the  shape  of  damages,  in  the  event  of  the  sale  not  being  com- 
pleted.” 
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The  judgment  of  the  House  of  Lords  in  the  Luxor  case  was 
followed  by  Mr.  Justice  Hilbery  in  Jones  v.  Lowe^  [1945]  K.B. 
73,  [1945]  1 All  E.R.  194. 

In  the  case  at  bar,  it  was  argued  on  behalf  of  the  appellant 
that  the  words  ‘‘on  any  sale  effected”  in  the  listing  agreement 
could  be  distinguished,  in  so  far  as  their  meaning  is  concerned, 
from  the  words  “upon  the  completion  of  the  sale”.  I do  not 
think  that  any  such  distinction  can  be  upheld.  It  is  to  be 
observed  that  the  matter  of  the  payment  of  a commission  to 
the  appellant,  annexed  to  Mrs.  Cowley’s  offer,  is  set  out  in  the 
following  language:  “In  consideration  of  the  services  of  E.  W. 
Gladstone  (herein  called  ‘The  Agent’)  in  procuring  an  offer 
from  G.  E.  Cowley  for  the  purchase  of  138  Schell  Ave.  at  a 
price  of  $8500 — the  undersigned  agrees  to  pay  the  Agent  on  the 
date  fixed  in  the  said  offer  for  completion  of  the  sale,  a com- 
mission of  3%  % of  an  amount  equal  to  the  sale  price  mentioned 
in  said  offer.”  The  words  “completion  of  the  sale”  are  used 
instead  of  the  words  “on  any  sale  effected”.  I think  that  this 
circumstance  confirms  my  opinion  that  the  words  “sale  effected” 
in  the  listing  agreement  are  to  be  given  the  same  meaning  as 
the  words  “completion  of  the  sale”. 

The  judgment  of  the  House  of  Lords  in  the  Luxor  case  throws 
a new  light  upon  the  rights  and  obligations  arising  from  the 
ordinary  and  usual  contract  between  an  owner  of  property  and 
an  agent  who  seeks  a purchaser  for  the  same.  There  cannot 
now  be  adduced  from  an  agreement,  such  as  that  now  under 
consideration,  an  implied  contract  to  pay  a commission,  or  dam- 
ages of  an  equal  amount,  to  the  agent  if  the  agent  finds  a buyer 
ready  and  able  to  purchase  the  property  and  the  owner  of  the  same 
refuses  to  complete  or  effect  the  sale.  As,  in  my  opinion,  the 
principle  laid  down  by  the  House  of  Lords,  is  to  be  applied  to 
the  facts  presented  to  this  Court  in  the  present  appeal,  it  must 
be  held  that  the  decision  of  the  learned  trial  judge  is  correct  and 
should  be  affirmed  and  the  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  plaintiffs  appellant:  Herman , PivnicJc  <& 
Moses,  Toronto. 

Solicitor  for  the  defendants,  respondents:  N.  F.  A.  Scandiffio, 
Toronto. 
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[COURT  OF  APPEAL.] 

Rex  V.  Schmidt  or  Smith. 

Criminal  Law — Incest — Proof  of  Relationship — Hearsay — Admission  by 

Accused — The  Criminal  Code,  R.S.C.  1927,  c.  36,.  s.  204. 

Since  incest  is  not  committed  unless  sexual  intercourse  occurs  between 
persons  within  one  of  the  degrees  of  relationship  set  out  in  s.  204  of  The 
Criminal  Code,  the  relationship,  as  an  essential  element  of  the  crime, 
must  be  a matter  of  proof  demanding  more  than  mere  hearsay. 

On  a charge  of  incest  alleged  to  have  been  committed  by  the  accused 
with  his  sister,  the  evidence  as  to  relationship  consisted  of  the  evidence 
of  the  alleged  sister  and  another  (older)  sister,  together  with  two 
letters  written  by  the  accused,  one  addressed  to  “Dear  Sis”  and  the 
other  signed  “Brot.  Chris  Smith”. 

Held,  Roach  J.A.  dissenting,  the  evidence  was  insufficient,  since  all 
of  it  was  based  upon  the  merest  hearsay,  and  the  conviction  must 
accordingly  be  quashed. 

Per  Henderson  and  Aylesworth  JJ.A.:  Quaere,  whether  the  relation- 
ships set  out  in  s.  204  are  limited  to  strict  legal  relationships,  or 
whether  they  also  include  “natural”  ii.e.,  illegitimate)  relationships 
as  well. 

An  appeal  from  a conviction,  before  Wells  J.  and  a jury, 
for  incest. 

12th  January  1948.  The  appeal  was  heard  by  Henderson, 
Roach  and  Aylesworth  JJ.A. 

J.  J.  Robinette^,  K.G.y  for  the  appellant: — 1.  The  evidence  of 
relationship  between  the  appellant  and  his  alleged  sister,  Elsie 
Schmidt,  was  not  sufficient  to  go  to  the  jury.  The  relationship 
must  be  strictly  proved,  and  here  there  is  no  proof  other  than 
hearsay  that  these  two  persons  were  the  children  of  the  same 
parents.  The  letters  written  by  the  accused,  even  if  they  are 
to  be  construed  as  admissions  of  the  relationship,  are  subject  to 
the  same  infirmity,  since  the  mere  fact  (if  it  is  a fact)  that  he 
thought  he  was  Elsie’s  brother  is  not  enough.  The  Crown  must 
prove  the  relationship  as  a fact.  As  to  the  strictness  of  proof 
required,  I refer  to  Rex  v.  Smith  (1908),  13  B.C.R.  384, 13  C.C.C. 
403,  8 W.L.R.  184,  and  Rex  v.  Lindsay  (1916),  36  O.L.R.  171,  26 
C.C.C.  163,  30  D.L.R.  417,  and,  by  analogy,  to  the  decisions 
respecting  proof  of  the  first  marriage  in  prosecutions  for  bigamy, 
collected  in  Tremeear’s  Criminal  Code,  5th  ed.  1944,  p.  353. 

Even  if  it  is  taken  to  be  established  that  Elsie  Schmidt 
and  the  appellant  were  children  of  the  same  parents,  there  is 
absolutely  no  evidence  that  those  parents  were  ever  married,  and 
the  relationship,  to  come  within  s.  204  of  The  Criminal  Code, 
R.S.C.  1927,  c.  36,  must  be  a legitimate  one.  The  English  statute. 
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The  Punishment  of  Incest  Act,  1908,  c.  45,  s.  3,  makes  special 
provision  to  include  relationships  not  traced  through  lawful  wed- 
lock, but  there  is  no  similar  legislation  in  Canada,  and  at  common 
law  an  illegitimate  has  no  relatives.  There  is  no  presumption  of 
legitimacy,  except  where  it  is  shown  that  a child  has  been  born 
to  a woman  lawfully  married.  As  to  the  position  of  illegitimates, 
I refer  to  In  re  Donald  Estate;  Baldwin  v.  Mooney  et  al.^  [1929] 
S.C.R.  306,  [1929]  2 D.L.R.  244,  and  The  Attorney -General  of 
Ontario  v.  Mercer  (1883),  8 App.  Cas.  767,  C.R.  [8]  A.C.  586,  3 
Cart.  1. 

2.  The  Crown  Attorney,  in  addressing  the  jury,  told  them 
that:  “the  Crown’s  evidence  is  uncontradicted  as  the  defence  has 
not  seen  fit  to  contradict  it”.  This  constitutes  a violation  of 
s.  4(5)  of  The  Canada  Evidence  Act,  R.S.C.  1927,  c.  59,  since  the 
only  person  who  could  have  contradicted  the  Crown’s  evidence 
in  any  material  respect  was  the  accused:  Rex  v.  De  Marco  (1906) , 
7 O.W.R.  387,  17  C.C.C.  497  at  503;  Rex  v,  Gallagher,  17  Alta. 
L.R.  519,  37  C.C.C.  83,  [1922]  1 W.W.R.  1183,  63  D.L.R.  629; 
Bigaouette  v.  The  King,  [1927]  S.C.R.  112,  47  C.C.C.  271,  [1927] 
1 D.L.R.  1147.  The  recent  decision  in  Wright  v.  The  King,  [1945] 
S.C.R.  319,  83  C.C.C.  225,  [1945]  2 D.L.R.  523,  turns  on  its  special 
facts,  and  does  not  depart  from  the  Bigaouette  case,  although 
the  Court  did  refuse  to  extend  that  case.  As  to  the  effect  of 
such  a comment,  see  Reg.  v.  Coleman  (1898),  30  O.R.  93,  2 
C.C.C.  523;  Rex  v.  Lindsay,  supra. 

3.  The  complainant,  in  her  evidence  in  chief,  said  that  the 
accused  had  been  in  gaol  on  a previous  occasion.  It  is  true  that 
the  trial  judge  told  the  jury  to  disregard  this  statement,  but  that 
is  not  enough. 

4.  Evidence  should  not  have  been  given,  as  it  was,  of  inter- 
course between  the  accused  and  the  complainant  on  previous 
occasions.  Such  evidence  is  admissible  only  to  prove  a guilty 
passion  or  state  of  mind,  and  the  trial  judge  failed  completely 
to  warn  the  jury  as  to  the  use  they  were  entitled  to  make  of  it : 
Rex  V.  Ball,  [1911]  A.C.  47,  6 Cr.  App.  R.  31. 

W.  B.  Common,  K.C.,  for  the  Attorney-General,  respondent 
(dealing  with  the  appellant’s  points  in  order) : 1.  The  evidence 
as  to  relationship  is  sufficient  to  constitute  a prima  facie  case,  on 
which  the  jury  were  entitled  to  convict.  The  cumulative  effect 
of  all  the  evidence  indicates  that  the  relationship  exists,  and  this 
case  is  within  the  principles  laid  down  in  Rex  v.  Lindsay,  supra. 
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2.  What  Crown  counsel  said  was  not  a violation  of  s.  4(5) 
of  The  Canada  Evidence  Act;  it  is  capable  of  meaning  merely 
that  there  had  been  no  evidence  of  an  alibi.  I rely  on  Wright  v. 
The  King,  supra.  The  trend  of  the  decisions  seems  to  indicate 
that  the  Courts  now  look  for  a direct  reference  to  the  failure  of 
the  accused  to  testify.  Counsel  for  the  defence  could  have  had 
the  jury  discharged,  but  did  not  wish  to. 

3.  There  cannot  possibly  have  been  any  substantial  wrong  or 
miscarriage  of  justice  as  the  result  of  this  slip. 

4.  The  evidence  was  admissible  under  the  rules  laid  down  by 
the  authorities:  Tremeear,  op.  cit.,  p.  197;  Rex  v.  Ball,  supra; 
Rex  V.  Bloodworth  (1913),  9 Cr.  App.  R.  80;  Rex  v.  Sims  (1946), 
31  Cr.  App.  R.  158,  where  the  earlier  authorities  are  reviewed. 

J.  J.  Robinette,  K.C.,  in  reply. 

Cur.  adv.  vult. 

23rd  February  1948.  Henderson  J.A.  agrees  with  Ayles- 
WORTH  J.A. 

Roach  J.A.  {dissenting) : — The  appellant  was  convicted  by 
a jury  before  the  Honourable  Mr.  Justice  Wells  at  the  assizes 
held  in  the  city  of  Kitchener  on  the  11th  September  last,  of  having 
committed  incest  with  one  Elsie  Schmidt  well  knowing  her  to  be 
his  sister.  From  that  conviction  he  now  appeals. 

The  first  ground  upon  which  counsel  for  the  appellant  based 
this  appeal  was  that  there  was  no  evidence  that  Elsie  Schmidt 
and  the  accused  were  brother  and  sister.  The  evidence  of  such 
blood  relationship  consisted  of  the  oral  evidence  of  the  complain- 
ant and  an  elder  sister  and  of  certain  written  communications 
from  the  accused  to  the  complainant.  The  oral  evidence  sum- 
marized was  as  follows: 

Elsie  Schmidt  testified  that  she  was  the  youngest  of  the 
children  of  Sophie  and  Phillip  Schmidt,  sometimes  called  Smith; 
that  the  accused  was  her  brother;  that  he  is  the  eldest  of  the 
children,  being  twenty  years  older  than  she;  that  she  had  one 
other  brother  and  two  sisters;  that  she  herself  was  born  in  the 
Province  of  Saskatchewan  and  her  parents  are  still  living  there; 
that  her  first  recollection  of  seeing  the  accused  was  when  she 
was  about  6 years  of  age;  that  he  then  came  to  the  parents’  farm 
in  Saskatchewan  where  the  family  was  residing  about  Christmas 
and  remained  there  until  the  following  spring;  that  she  next  saw 
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him  6 or  7 years  later  when  she  was  about  twelve  or  thirteen 
years  of  age;  she  thought  it  was  about  the  end  of  1942;  that  he 
remained  there  for  a matter  of  months  at  the  end  of  which  time 
he  went  to  Winnipeg;  that  he  next  came  to  the  parents’  home  in 
September  1944;  that  she  herself  went  to  live  in  Alberta  where 
she  went  to  school  about  two  weeks  later  and  returned  to  her 
parents’  home  in  July  1945;  that  the  accused  was  not  then  there 
but  he  came  again  about  the  spring  of  1946  and  that  from  that 
time  until  July  1947  he  continued  to  reside  there;  that  in  July 
1947  she  left  her  parents’  home  to  come  to  Kitchener  to  reside 
with  the  elder  sister,  Martha,  and  that  the  accused  came  to 
Kitchener  on  28th  July  and  met  her  at  the  gate  of  the  factory 
where  she  was  employed. 

Martha  swore  that  she  is  a sister  to  Elsie  and  to  the  accused; 
that  she  is  about  sixteen  years  younger  than  the  accused;  that 
she  was  born  in  Saskatchewan  and  remained  there  until  she  was 
seventeen  years  of  age  when  she  came  to  Kitchener;  that  she  has 
one  other  brother  and  another  sister,  Olga;  that  from  her  earliest 
recollection  as  a child  all  the  brothers  and  sisters  were  living  and 
continued  to  live  at  home  with  their  parents  except  the  accused; 
that  she  first  saw  him  when  she  was  ten  years  of  age  when  he 
came  to  the  farm  where  the  family  resided  and  from  that  time 
forward  he  was  “home  off  and  on”  for  periods  of  about  two  or 
three  months;  that  she  always  understood  that  the  accused  was 
her  brother;  that  he  was  treated  by  the  parents  just  the  same  as 
they  treated  the  other  children;  that  her  parents  came  from 
Russia  and  that  she  understood  that  the  accused  was  born  in 
Russia. 

The  documentary  evidence  consists  of  two  letters  sworn  to 
be  in  the  handwriting'  of  the  accused.  The  first  is  dated  15th 
July  1947  and  is  signed  “Chris”  and  opens  with  the  words  “Dear 
Sis”.  It  was  mailed  in  an  envelope  addressed  to  the  complainant 
at  Kitchener,  General  Delivery.  The  second  is  a letter  dated  6th 
August  1947,  at  which  time  the  accused  was  in  gaol  in  Kitchener 
charged  with  having  committed  incest  with  Elsie.  By  some 
method  the  accused  succeeded  in  getting  that  letter  out  of  the 
gaol  and  into  the  hands  of  the  complainant.  I quote  it  in  full: 

“Dear  Elsie 

“I  am  not  a beggar  if  you  know  what  I mean,  so  I am  asking 
you  to  came  & see  me  this  afternoon.Please  come  alone  Elsie  1 
helpt  you  out  a lot  Remember  in  the  Hospital  & money  I am  not 
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holding  any  thing  against  you  so,  Please  come  & see  me  you  will 
not  be  sorry  Elsie  Elsie  this  might  be  your  last  time  Please  come 
I’m  sending  this  letter  with  a Taxi  come  with  this  Taxi  it  wont 
take  long  I’ll  pay  the  Taxi  If  you  let  me  down  this  time  Elsie  it 
will  be  my  last??  If  Martha  don’t  wont  to  let  you  come  anyway 
Elsie  just  Remember  I’m  not  a Dog  but  Im  in  jail.  I’m  looking 
forward  to  see  you  this  afternoon.  Please  come 

'‘Brot.Chris  Smith.  ” 

The  accused  did  not  give  evidence  and  the  foregoing  being  the 
only  evidence  of  consanguinity,  is  it  sufficient?  In  my  opinion 
there  was  evidence  to  go  to  the  jury  that  the  accused  and  the 
girl  were  brother  and  sister  and  it  was  for  the  jury,  properly 
directed,  to  assess  the  weight  of  that  evidence  and,  the  jury 
having  returned  a verdict  of  guilty,  this  Court  should  not  inter- 
fere and  effect  should  not  therefore  be  given  to  this  particular 
ground  of  appeal. 

I deal  first  with  the  letters  from  the  appellant  to  the  girl. 
The  words  “Dear  Sis”  in  the  first  of  those  letters  and  the  words 
“Brot.  Chris  Smith”  in  the  second  of  them  are  admissions  by  the 
accused  of  the  relationship  of  brother  and  sister  to  the  extent 
that  he  was  qualified  to  define  the  relationship  and  at  least 
establish  a prima  facie  case  against  the  accused  of  such  relation- 
ship. When  that  second  letter  was  written  the  appellant  had  been 
arrested.  He  knew  the  nature  of  the  charge  against  him  and  that 
such  relationship  was  of  the  essence  of  that  charge,  and  in  the 
face  of  his  then  position  and  that  knowledge,  he  signs  himself 
“Brot.” — and  that  should  be  interpreted  as  “brother” — “Chris 
Smith”.  But  it  was  argued  that  the  appellant  was  not  qualified 
to  make  that  admission  because  he  could  not  know  as  a fact  that 
he  and  the  girl  were  children  of  common  parents.  As  to  his 
qualification  I will  speak  later.  At  the  moment  it  may  be 
beneficial  to  consider  in  what  position  the  jury  would  have  been 
if  the  accused  had  gone  into  the  witness-box  and,  while  denying 
the  act  of  intercourse,  had  under  oath  stated  that  he  and  the 
girl  were  brother  and  sister.  If  the  jury  had  in  those  circum- 
stances concluded  that  intercourse  had  taken  place,  could  they 
not  have  returned  a verdict  of  guilty?  I know  of  no  reason 
why  they  could  not.  Had  there  been  no  other  evidence  in  that 
hypothetical  case  of  the  degree  of  relationship,  it  would  still  have 
been  open  to  the  jury  to  convict.  In  that  instance  the  statement 
would  have  been  made  under  the  sanctity  of  an  oath.  That  would 
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have  been  the  only  difference.  But  the  jury  at  this  trial  was 
entitled  to  accept  his  unsworn  admission  just  as  they  would  have 
been  entitled  in  the  hypothetical  case  to  accept  a sworn  admission. 
The  appellant  was  at  liberty  to  go  into  the  witness-box  and  swear 
that  he  did  not  intend  the  words  “Dear  Sis”  and  “Brot.  Chris 
Smith”  to  be  construed  as  a statement  by  him  either  of  the  fact 
or  of  his  belief  in  the  fact  that  the  blood  relationship  of  brother 
and  sister  existed  or,  in  other  words,  that  these  words  were  not 
used  by  him  in  the  usual  conventional  manner,  or  he  could  have 
sworn,  if  it  was  a fact,  that  to  his  knowledge  such  relationship 
did  not  exist.  No  doubt  having  been  cast  on  the  meaning  to  be 
attributed  to  those  words,  the  jury  was  entitled  to  give  to  them 
their  usual  conventional  meaning  and  to  accept  the  admission  of 
the  accused  that  the  complainant  was  in  fact  his  sister. 

In  Reg.  v.  Griffin  (1879),  4 L.R.  Ir.  497  at  516,  Barry  J., 
dealing  with  the  admission  made  by  an  accused,  who  was  later 
charged  with  bigamy,  that  he  had  been  previously  married,  said: 
“ . . . I see  no  reason  . . . why  a man’s  admission  that  he  has 
been  married  should  not  be  evidence  against  him  as  well  as  his 
admission  that  he  had  committed  murder.  If  the  admission  be 
not  evidence  of  a legal  marriage,  no  man  should  be  allowed  to 
plead  guilty  to  a charge  of  bigamy.” 

If  those  letters  from  this  accused  admitting  the  relationship 
are  not  evidence  against  him  that  such  a relationship  exists,  then, 
borrowing  the  language  of  Barry  J.,  no  man  should  be  allowed  to 
plead  guilty  to  incest  until  it  is  shown  that  he  had  greater  knowl- 
edge of  the  relationship  than  did  the  accused  here. 

In  Rex  V.  Jones  (1933)  , 24  Cr.  App.  R.  55,  the  only  evidence 
of  relationship  was  a statement  by  the  appellant  as  follows: 
“G.  is  my  daughter  and  I am  sorry  to  say  that  I have  had  con- 
nection with  her  and  I am  responsible  for  the  condition  she  is 
now  in.”  To  which  he  subsequently  added:  ‘T  never  looked  on 
G.  as  my  daughter,  more  like  a sister  to  me.  We  [i.e.^,  G.’s 
mother  and  I]  did  not  get  married  until  five  years  after  G.  was 
born.” 

It  was  there  argued  on  behalf  of  the  appellant  that  his  state- 
ment was  not  proof  of  the  truth  of  the  facts  to  which  it  related 
but  only  of  his  belief  about  those  facts.  The  Court  held  that 
there  was  evidence  to  go  to  the  jury  and  that  the  conviction 
should  be  affirmed,  pointing  out  that  the  accused,  having  ad- 
mitted the  blood  relationship,  did  not  later  deny  it. 
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That  conviction  was  under  The  Punishment  of  Incest  Act,  1908 
(Imp.),  8 Edw.  7,  c.  45,  s.  3 of  which  provided  that:  . . the  pro- 

visions of  this  Act  shall  apply  whether  the  relationship  between 
the  person  charged  . . . and  the  person  with  whom  the  offence 
is  alleged  to  have  been  committed,  is  or  is  not  traced  through 
lawful  wedlock.”  I mention  that  fact  to  make  the  point  that  the 
relationship  was  not  supported  by  any  presumption  of  law  but 
was  established  by  the  admission  of  the  fact. 

It  is,  however,  objected  that  a father  and  mother  are  in  a 
position  where,  by  reason  of  their  knowledge  of  the  conception 
and  birth  of  a child,  they  are  enabled  to  say  that  the  child  is 
their  offspring,  but  that  a child  cannot  identify  its  own  parents. 
The  prima  facie  relationship  of  parent  and  child  may  be  estab- 
lished otherwise  than  by  the  direct  evidence  of  the  parent. 
“ . . . Family  conduct  and  treatment — e.g.^  the  tacit  recognition 
of  relationships  . . . are  admissible  as  showing  acknowledgment 
or  the  reverse  by  the  family,  though  such  facts  fall,  more 
properly,  under  the  head  of  original  evidence  than  of  hearsay, 
since  they  are  not  used  as  declarations  to  prove  the  truth  of  the 
matter  stated,  but  merely  as  relevant  conduct”:  Phipson  on 
Evidence,  8th  ed.  1942,  p.  305. 

Here  we  have  ostensibly  an  ordinary  family  unit,  a father 
and  mother  and  four  children — ^for  the  moment  I am  leaving  the 
accused  out  of  the  picture — ^living  on  a farm  in  Saskatchewan. 
It  is  suggested  that  the  parents  came  from  Russia.  Be  that  as 
it  may,  to  all  outward  appearances  it  is  a normal,  legal,  social 
unit  in  our  society.  The  youngest  of  the  children,  Elsie,  is  now 
eighteen  years  of  age.  Next  to  her  is  a sister  Olga,  and  then 
another  sister  Martha.  Martha  is  about  five  years  older  than 
Elsie — ^that  would  make  her  twenty-three.  Then  comes  a brother 
George.  Just  how  much  older  than  Martha  George  is  does  not 
appear.  It  is  said  that  the  accused  is  about  twenty  years  older 
than  Elsie,  so  when  Elsie  was  about  six  the  accused  would  be 
twenty-six.  That  was  his  approximate  age  when  Elsie  and 
Martha  first  saw  him.  It  would  not  be  unreasonable  that  the 
accused,  as  the  eldest  of  the  children,  should,  at  a reasonably 
early  age,  leave  the  parents’  home  to  earn  his  own  livelihood 
elsewhere.  One  gets  the  impression  from  the  evidence  that  thel 
parents  were  people  of  most  modest  means.  From  the  time  Elsie 
first  saw  the  accused  he  was  at  home  at  varying  intervals.  He 
was  treated  by  the  parents  as  their  child  and  recognized  by  the 
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other  children  as  their  brother  and  he  recognized  the  parents  as 
his  and  the  other  children  as  his  brothers  and  sisters. 

It  is  against  that  background  that,  when  charged  with  this 
offence,  he  declares  in  terms  in  the  letter  sent  from  the  gaol  that 
he  is  Elsie’s  brother.  Of  course,  he  could  not  know  except  by 
hearsay  and  his  knowledge  of  the  family  conduct,  including  his 
recognition  as  one  of  the  family  of  common  parents,  that  he  was 
her  brother.  The  declaration  contained  in  the  letter  of  such 
blood  relationship  was  made  at  a time  when  to  do  so  was  very 
much  against  his  interest. 

“The  general  rule  of  law  against  hearsay  evidence  has  been 
relaxed  in  three  important  classes  of  statements:  (1)  Admissions 
and  confessions  . . . [and  others  which  are  not  here  relevant]. 
Hearsay,  when  falling  within  any  of  the  above  exceptions,  is 
receivable  notwithstanding  that  direct  evidence  of  the  facts  in- 
volved may  also  be  available”:  13  Halsbury,  2nd  ed.  1934,  p.  574. 
That  rule  applies  in  criminal  as  well  as  civil  cases. 

In  Rex  V.  Turner,  [1910]  1 K.B.  346,  the  accused  was  charged, 
in  an  indictment  under  s.  10  of  The  Prevention  of  Crime  Act,  1908 
(Imp.),  c.  59,  with  felony  and  also  with  being  a habitual  criminal. 
He  pleaded  guilty  to  the  felony  and  not  guilty  to  the  charge  of 
being  a habitual  criminal.  In  a case  stated  to  the  Court  of 
Criminal  Appeal,  one  of  the  questions  submitted  was  as  follows : 
“Was  it  necessary  that  evidence  should  be  given  to  prove  that 
the  prisoner  was  over  sixteen  when  . . . [his]  conviction  took 
place?” 

In  answering  that  question  the  Court  said  at  p.  362:  “In  order 
that  a person  may  be  found  to  be  a habitual  criminal  it  is  neces- 
sary that  the  jury  should  find  on  evidence  that  he  has  previously 
been  convicted  three  times  since  he  was  sixteen  years  of  age. 
The  jury  must  therefore  return  their  verdict  on  evidence,  but 
there  may  be  cases  in  which  no  doubt  can  arise  . . . But  at  least 
three  previous  convictions  since  the  age  of  sixteen  must  be  proved, 
and  when  the  prisoner  is  of  an  age  which  makes  it  doubtful 
whether  he  may  not  have  been  under  the  age  of  sixteen  at  the 
date  of  the  first  conviction  which  is  alleged  against  him,  some 
further  evidence  is  necessary;  but  the  fact  that  the  prisoner  has 
stated  at  a particular  time  that  he  is  a particular  age  would  be 
sufficient.” 

There  we  have  the  law  stated  without  any  exception  as  to 
the  qualification  of  the  prisoner  to  state  his  age.  In  innumer- 
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able  instances  such  a prisoner  would  know  his  age  only  by 
hearsay.  In  the  case  at  bar  the  accused  would  know  of  his 
parentage  by  hearsay  also  but  fortifying  such  hearsay  is  the 
direct  evidence  of  the  recognition  by  Elsie’s  parents  that  they 
were  also  his  parents  and,  for  myself,  I can  see  no  reason  or 
logic  in  admitting  evidence  of  a prisoner  as  to  his  age  and  re- 
jecting it  as  to  his  parentage.  The  admission  must  be  taken  just 
the  same  as  any  other  admission  and  it  is  for  the  jury  to  assess 
its  value. 

In  Re  Perton  (deceased);  Pearson  v.  The  Attorney -General 
(1885),  53  L.T.  707,  the  question  was  whether  a deceased  per- 
son was  a legitimate  or  an  illegitimate  child.  Since  he  had  died 
intestate  as  to  the  bulk  of  his  property,  the  undisposed-of 
personalty  was  claimed  by  one  Mrs.  Whitaker  as  one  of  the 
next-of-kin.  The  Crown  alleged  that  the  deceased  was  illegit- 
imate and  claimed  the  property  on  that  ground.  The  evidence 
relied  upon  by  the  Crown  consisted  of,  first,  declarations  made 
and  letters  written  by  the  deceased  whilst  alive  asserting  his 
own  illegitimacy;  second,  absence  of  proof  that  the  man  as- 
serted by  Mrs.  Whitaker  to  be  the  deceased’s  legitimate  father 
was  alive  at  the  date  of  his  conception,  and,  third,  family 
tradition  and  admissions  by  Mrs.  Whitaker.  In  giving  judg- 
ment Chitty  J.,  after  pointing  out  that  the  declarations  made 
by  the  deceased  as  to  his  illegitimacy  were  declarations  against 
interest,  and  referring  to  the  circumstances  under  which  Mrs. 
Whitaker,  through  her  son,  who  was  a solicitor’s  clerk,  admit- 
ted the  illegitimacy,  concluded  his  judgment  as  follows:  “I  am 
therefore  of  the  opinion  that  the  evidence  of  the  testator  him- 
self, corroborated  as  it  is  by  family  tradition  and  by  the  admis- 
sions of  the  claimant  herself,  are  sufficient  to  establish  his 
illegitimacy.” 

If  the  admissions  made  by  Mrs.  Whitaker  were  evidence 
against  her,  then  why  should  not  the  admissions  made  by  this 
accused  be  evidence  against  him? 


In  Rex  V.  Smith  (1908),  13  B.C.R.  384,  13  C.C.C.  403,  8 
W.L.R.  184,  the  majority  of  the  Full  Court  of  British  Columbia 
held  that  the  evidence  of  a girl  eleven  years  of  age  that  the 
accused  was  her  father,  and  evidence  of  another  person  that 
the  accused  and  the  girl  lived  together  as  father  and  daughter 
for  seven  or  eight  months,  was  not  sufficient  proof  of  relation- 


C.A. 


Rex  V*  Schmidt  or  Smith* 


Roach  J.A.  207 


ship.  There,  the  Chief  Justice  stated  that  “The  only  evidence 
to  be  considered  here  is  that  of  the  child  herself,  which  is  not 
conclusive.”  I think  that  case  can  be  readily  distinguished 
from  the  case  at  bar  for  the  reason  that  the  evidence  of  an 
unsophisticated  child  of  eleven  surely  cannot  be  put  in  the  same 
category  as  the  evidence  of  a mature  man  thirty  years  of  age 
who,  from  the  greater  wealth  of  his  experience  and  the  greater 
knowledge  that  comes  with  maturity,  may  from  time  to  time 
direct  his  thoughts  along  lines  not  traversed  by  the  thoughts 
of  an  eleven-year-old  girl.  The  subject  of  blood  relationship  of 
parent  and  child  and  all  that  it  implies  would  scarcely  ever  be 
present  to  the  mind  of  a child  of  that  age.  In  her  innocence  she 
might  assume  the  man  to  be  her  father  when  he  was  not,  and 
never  give  it  a reflective  thought.  The  subject  of  genealogy 
would  be  further  removed  from  her  immature  mind  than  the 
subject  of  the  relationship  of  the  sun,  the  moon  and  the  earth. 
The  distinction  between  the  evidence  of  a child  of  eleven  years 
and  a man  of  thirty  relating  to  that  subject  is  the  contrast  be- 
tween immaturity  and  full  maturity,  between  assumption  and 
knowledge  gained  by  evaluating  facts  which,  to  the  immature 
mind,  were  perhaps  unperceived. 

Then  it  was  argued  in  the  case  at  bar  that  there  was  no 
evidence  of  the  marriage  of  the  parents.  There  is  abundant 
authority  that  mere  cohabitation  may  suflSce  to  raise  a presump- 
tion of  valid  marriage:  Fox  v.  Bearhlock  (1881),  17  Ch.  D.  429; 
Re  Thompson;  Langham  v.  Thompson  (1904),  91  L.T.  680. 

In  Rex  V.  Lindsay  (1916),  36  O.L.R.  171,  26  C.C.C.  163,  30 
D.L.R.  417,  the  prisoner  was  convicted  of  incest,  the  alleged 
relationship  being  that  of  father  and  daughter.  On  a Crown 
case  reserved  for  the  Court  of  Appeal,  one  of  the  questions 
submitted  was:  “Was  formal  proof  of  the  marriage  of  the 
prisoner  with  the  mother  of  . . . [the  girl]  necessary  to  sustain 
the  conviction?”  That  question  was  answered  by  this  Court 
in  the  negative. 

There  is  an  additional  reason  why,  in  the  case  at  bar,  effect 
should  not  be  given  by  this  Court  to  the  ground  of  appeal  which 
I have  been  discussing.  In  his  charge  to  the  jury  the  learned 
trial  judge  pointed  to  the  evidence  of  the  relationship  between 
the  accused  and  the  girl,  almost  inviting  an  acquittal  on  the 
ground  that  the  relationship  had  not  been  established.  That 
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feature  of  the  case  is  sufficiently  important,  in  my  mind,  to 
justify  my  quoting  in  extenso  from  the  learned  trial  judge’s 
charge : 

“Now,  before  you  can  convict  this  man  you  also  have  to  be 
satisfied  that  his  relationship  to  the  complainant  is  proved.  The 
evidence  of  that  is  of  flimsiest  nature.  You  have  the  evidence 
of  Elsie  Schmidt  and  all  her  evidence  is  subject  to  the  reserva- 
tions I stressed  [He  is  there  referring  to  the  instructions  earlier 
given  by  him  to  them  that  the  girl  must  be  regarded  as  an 
accomplice  and  her  evidence  as  that  of  an  accomplice].  You 
have  the  evidence  of  Martha  Schmidt,  and  I suppose  in  some 
sense  that  is  evidence  of  a family  relationship,  but  even  taking 
that  evidence  on  its  own  face  value  you  have  to  realize  that 
Martha  said  Chris  Schmidt  was  the  eldest  of  the  family,  she 
always  understood  he  was  born  in  the  old  country  and  she 
didn’t  know  him  until  she  was  ten  years  old,  he  apparently 
was  away  somewhere.  Novv^  anything  could  happen.  They  could 
be  children  of  one  or  other  parent,  he  could  be  a half-brother, 
children  can  be  adopted  and  children  can  be  taken  into  the 
home.  There  is  no  evidence  of  any  of  those  things,  but  there 
is  no  evidence  of  certain  relationship,  and  before  you  can  con- 
vict this  man  beyond  any  reasonable  doubt,  you  must  be  con- 
vinced that  this  man  was  Elsie  Schmidt’s  brother,  that  the 
relationship  of  brother  and  sister  actually  existed.  No  other 
evidence  was  called  to  prove  this.  The  parents  of  these  people 
could  have  been  called,  the  parents  of  these  people  should  have 
been  called,  but  they  were  not  and  nothing  was  put  before  you. 

“There  is  a slight  piece  of  documentary  evidence;  that  is 
in  exhibits  1 and  2,  and  I shall  ask  you  to  take  them  into  the 
jury-room  and  look  at  them.  Elsie  Schmidt  said  those  letters 
were  in  her  brother’s  handwriting  but  her  evidence,  as  I have 
said,  is  very  qualified.  One  of  the  letters  begins  ‘Dear  Sis’.  I 
do  not  know  what  that  means,  I am  not  ^oing  to  tell  you,  you 
can  value  it  as  well  as  I can.  Some  letters  are  just  signed  ‘Chris’; 
one  is  signed  ‘Please  come,  Brot.  Chris.  Smith’.  It  may  have 
evidential  value  but  I think  if  it  has  any  it  is  of  the  slightest^^ 
degree.  It  is  very  flimsy  and  I may  tell  you  very  frankly  that^ 
unless  you  can  draw  something  from  those  letters  of  which! 
there  is  some  evidence  that  he  wrote  them,  I do  not  know  how  ^ 
it  is  proved  he  knew  this  woman  was  his  sister.  She  may  have^ 
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been  and  he  may  have  known  it,  but  it  has  to  be  proved  here. 
We  can  only  go  on  the  evidence  you  have  here,  not  on  what 
you  think  happened  but  what  you  have  heard  happened.  I find 
it  very  difficult  to  find  anywhere  in  the  evidence  statements 
by  witnesses  which  would  establish  there  was  knowledge  on  the 
part  of  this  accused  man  that  this  girl  was  his  sister.  I do  not 
know  that  I need  go  into  this  matter  at  any  greater  length.” 
Where  the  jury,  thus  charged,  still  found  that  the  relation- 
ship had  been  proved,  for  myself  I will  not  interfere. 

Next  it  was  argued  that  the  Crown  Attorney  had  commented 
on  the  failure  of  the  accused  to  testify,  thereby  offending  against 
s.  4(5)  of  The  Canada  Evidence  Act,  R.S.C.  1927,  c.  59,  which 
provides  that: 

‘The  failure  of  the  person  charged,  or  of  the  wife  or  husband 
of  such  person,  to  testify,  shall  not  be  made  the  subject  of  com- 
ment by  the  judge,  or  by  counsel  for  the  prosecution.” 

The  address  of  the  learned  Crown  counsel  to  the  jury  at  the 
close  of  the  evidence  was  not  reported  but  it  has  been  agreed 
by  counsel  for  the  accused  and  Crown  counsel  that  in  addressing 
the  jury  Crown  counsel  spoke  as  follows : 

. “In  opening  the  case  I said  I expected  that  you  would  hear 
some  sharp  contradictions  in  the  evidence.  I was  wrong  in  that, 
and  the  Crown’s  evidence  is  uncontradicted  as  the  defence  has 
not  seen  fit  to  contradict  it  and  that  is  their  privilege,  because 
the  Crown  must  prove  the  guilt  of  the  accused,  the  accused 
does  not  have  to  prove  his  innocence.” 

In  my  opinion,  while  it  might  have  been  better  that  what 
was  there  said  should  have  been  left  unsaid,  it  did  not  amount 
to  a comment  by  counsel  on  the  failure  of  the  accused  to  testify. 
That  section  of  The  Canada  Evidence  Act  was  considered  by 
the  Supreme  Court  of  Canada  in  Wright  v.  The  King^  [1945] 
S.C.R.  319,  83  C.C.C.  225,  [1945]  2 D.L.R.  523.  That  was  a 
case  where  objection  was  taken  that  the  learned  trial  judge  had 
commented  on  the  failure  of  the  accused  to  testify.  What  the 
learned  trial  judge  there  said  is  quoted  on  p.  324  and  need  not 
be  here  repeated.  It  will  suffice  if  I say  that,  in  my  opinion, 
what  was  here  said  parallels  and  did  not  go  further  than  what 
was  said  by  the  learned  trial  judge  in  the  Wright  case. 

Counsel  for  the  accused  tried  to  bring  the  language  objected 
to  in  the  case  at  bar  within  the  meaning  of  the  words  objected 
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to  in  Bigaouette  v.  The  King^  [1927]  S.C.R.  112,  47  C.C.C.  271, 
[1927]  1 D.L.R.  1147,  referred  to  in  the  Wright  case  at  p.  325, 
contending  that  the  reference  by  the  learned  trial  judge  in  that 
case  to  the  failure  of  ^Ta  defense'’  to  explain  who  committed 
the  murder  was  the  same  as  the  comment  here  that  “the  de- 
fence has  not  seen  fit  to  contradict  it”.  I cannot  accede  to  that 
argument.  In  the  context  in  which  “Za  defense”  was  used  in  the 
Bigaouette  case  it  might  reasonably  be  interpreted  by  the  jury 
as  pointing  to  the  accused  himself.  Here  it  is  pointing  to  those 
conducting  the  defence  and  not  to  the  accused.  Counsel  for 
the  Crown  said:  “The  defence  has  not  seen  fit  to  contradict  it 
and  that  is  their  privilege.”  That  means  the  privilege  of  those 
conducting  the  defence  and  apart  from  the  words  which  I have 
just  quoted,  this  case  is  on  all  fours  with  the  Wright  case. 

I would  therefore  dismiss  the  appeal. 

Aylesworth  J.A.  : — Appellant  appeals  from  his  conviction 
before  Wells  J.  and  a jury  at  Kitchener  on  11th  September 
1947,  that  appellant,  on  the  28th  July  1947,  at  the  city  of 
Kitchener  “well  knowing  Elsie  Schmidt  to  be  his  sister  did  un- 
lawfully commit  incest  with  her  contrary  to  Section  204  of  The 
Criminal  Code  of  Canada”.  FTjpSli 

Several  objections  against  the  conviction  were  argued,  but 
of  these  the  most  serious  is  that  the  jury  should  have  been 
instructed  to  bring  in  a verdict  of  acquittal  for  lack  of  evidence 
of  the  alleged  relationship  necessary  to  establish  incestous  inter- 
course. It  is  said  that  “brother”,  as  used  in  the  section,  does 
not  include  an  illegitimate  brother  and  that  even  if  there  were 
any  evidence  of  such  relationship,  which  it  is  argued  there  was 
not,  there  was  no  evidence  of  the  legitimacy  of  the  accused. 

The  actual  evidence  on  the  question  of  relationship  is  short 
and  I here  summarize  it: 

The  complainant,  Elsie  Schmidt,  testified  that  accused  was 
twenty  years  her  senior  and  her  eldest  brother;  that  neither 
of  the  parents  (Sophie  and  Phillip  Smith)  had  “remarried”; 
that  accused  was  not  at  home  very  much;  that  she  saw  him 
for  the  first  time  when  she  was  at  the  home  in  Saskatchewan 
and  six  years  of  age  and  for  the  second  time,  again  in  the  home, 
in  1942  when  she  was  twelve  or  thirteen  years  of  age;  that  he 
returned  about  September  1944,  some  two  weeks  before  she 
left  to  attend  school  in  Alberta;  that  he  came  again  to  the  home 
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in  the  spring  of  1946  and  stayed  there  until  July  1947,  when 
she  came  to  her  sister  in  Kitchener;  that  the  accused  came  to 
Kitchener,  where  the  offence  is  alleged  to  have  taken  place. 

Martha  Doherty  gave  evidence  that  she  was  the  sister  of 
the  complainant  and  of  the  accused;  that  she  was  sixteen  years 
younger  than  accused;  that  she  lived  at  home  with  her  parents 
in  Saskatchewan  until  1942  and  that  up  to  that  time  she  and 
all  of  her  sisters  and  brothers  except  the  accused  (that  is  to 
say,  Martha,  George,  Olga  and  Elsie)  lived  at  home;  that  the 
first  time  she  remembered  the  accused  coming  to  the  home  she 
was  about  ten  years  of  age  and  that  thereafter  he  was  home 
“off  and  on”  for  two  or  three  months  at  a time;  that  “our 
parents  told  us  he  was  our  brother”  and  “we  always  felt  to- 
wards him  like  he  was  our  brother”;  that  the  attitude  of  the 
parents  was  the  same  towards  the  accused  as  to  “the  rest  of 
us”;  that  neither  of  the  parents  had  married  “previously”;  that 
all  of  the  children  were  children  of  the  same  parents;  that  her 
parents  came  from  Russia  and  that  the  accused  was  born  in 
Russia. 

Two  letters  from  the  accused  to  the  complainant  were  put 
in  as  exhibits,  one  written  from  Western  Canada  and  dated 
15th  July  1947,  commencing  “Dear  Sis”  and  the  other  written 
while  the  accused  was  in  custody  awaiting  trial  and  signed 
“Brot.  Chris  Smith”. 

There  is  much  to  be  said  in  support  of  the  view  that  the 
legitimacy  or  illegitimacy  of  either  of  the  persons  implicated 
in  an  alleged  incestuous  relationship  is  of  no  consequence  under 
s.  204,  and  that  the  relationships  therein  set  out  such  as  “brother 
and  sister”  are  not  confined  to  strict  legal  relationships  but 
include  “natural”  relationships  as  well.  While  in  England  The 
Punishment  of  Incest  Act,  1908  (Imp.),  8 Edw.  7,  c.  45,  specif- 
ically applies  “whether  the  relationship  ...  is  traced  through 
lawful  wedlock  or  not”,  it  would  seem  that  the  provision  of  that 
Act  in  this  respect  made  no  change  from  the  ecclesiastical  law 
upon  the  subject.  Previous  to  the  said  Act,  incest  was  dealt 
with  in  England  as  an  ecclesiastical  offence  punishable  by  pen- 
ance. In  the  ecclesiastical  courts  it  was  viewed  as  a moral 
wrong.  Since  “incest”  is,  and  for  centuries  has  been,  a well- 
understood  term,  it  may  well  be  that  the  words  of  relationship 
appearing  in  s.  204  of  our  Criminal  Code  are  to  be  construed 
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in  their  natural  rather  than  in  their  strict  legal  sense,  having 
regard  to  the  unnatural  and  immoral  offence  the  section  is  de- 
signed to  prevent  and  to  punish:  Reg.  v.  The  Inhabitants  of 
Brighton  (1861),  1 B.  &.  S.  447,  121  E.R.  782;  Russell  on  Crime, 
9th  ed.  1936,  vol.  1,  p.  650,  note  (e);  Rex  v.  Minnis  (1903),  22 
N.Z.L.R.  856.  In  view  of  the  conclusion  I have  reached  upon 
the  broader  objection  to  the  conviction,  namely,  that  there  is 
no  evidence  of  any  relationship  at  all,  it  is  unnecessary  so  to  de- 
cide, but  in  what  follows  I employ  the  words  “brother”  and 
“sister”  as  denoting  blood  relationship  and  not  necessarily  a 
legal  relationship  as  well. 

No  authority  was  cited  to  us,  and  I have  not  found  any, 
where  consanguinity  as  a vital  element  of  a criminal  offence 
has  ever  been  considered  as  proven  by  mere  hearsay.  By  way 
of  comparison,  proof  of  the  first  marriage  of  a person  accused 
of  bigamy  is  a matter  of  strict  proof  as  being  an  essential  of 
the  crime.  For  a collection  of  the  authorities  see  Tremeear’s 
Criminal  Code,  5th  ed.  1944,  p.  353.  Likewise,  marriage  is  a 
matter  of  strict  proof  in  an  action  for  criminal  conversation. 
Incest,  of  course,  is  not  committed  unless  sexual  intercourse 
occurs  within  the  named  prohibited  degrees  of  consanguinity. 
Then  must  not  the  relationship,  as  an  essential  element  of  the 
crime,  be  a matter  of  proof  demanding  something  more  than 
mere  hearsay?  I think  it  must.  One  is  left  to  speculate  as  to 
why  Sophie  or  Phillip  Smith  did  not  testify. 


There  is  nothing  in  the  evidence  of  the  complainant  and  of 
Martha  Doherty  which  carries  their  knowledge  of  the  alleged 
relationship  out  of  the  realm  of  hearsay.  Their  evidence  really 
amounts  to  no  more  than  this;  that  they  were  told  by  their 
parents  that  the  accused  was  their  brother  and  they  observed 
that  the  accused  was  treated  as  one  of  the  family.  Beyond 
all  doubt,  many  an  adopted  child  or  a child  taken  into  a 
good  home  without  “adoption”  has  received  the  like  treatment 
and  the  like  general  family  acceptance.  These  two  believed  the 
accused  was  their  brother — that  is,  from  the  above  facts  as 
related  by  them,  they  inferred  the  relationship.  So  did  the  jury 
for  that  matter,  either  from  these  facts  alone  or  from  such 
facts  taken  in  conjunction  with  the  expressions  already  referred 
to  and  appearing  in  the  two  letter  exhibits,  to  which  further 
reference  will  be  made  later.  But  where,  in  the  evidence  of*^ 
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Elsie  and  of  Martha  is  there  any  basis  for  the  presumption  of 
fact  sought  to  be  made?  A presumption  of  fact  has  been  de- 
fined as  an  inference  “which  the  mind  naturally  and  logically 
draws  from  given  facts,  irrespective  of  their  legal  effect” : Phip- 
son  on  Evidence,  8th  ed.  1942,  p.  4,  but  I can  find  nothing  in 
the  evidence  impelling  the  mind  to  draw  the  inference  naturally 
and  logically  and  as  a matter  of  the  “common  experience  of 
mankind”  (Taylor  on  Evidence,  12th  ed.  1931,  s.  214),  that  the 
accused  is  a brother  of  complainant. 

In  these  circumstances,  there  remained  in  favour  of  the 
accused  a stronger  presumption  of  law  which  the  Crown  failed 
to  meet.  As  stated  by  Duff  J.,  as  he  then  was,  in  Clark  v.  The 
King,  61  S.C.R.  608  at  618,  35  C.C.C.  261,  59  D.L.R.  121,  [1921] 
2 W.W.R.  446:  “The  law  presumes  innocence  but  it  prescribes 
also  a supplementary  rule,  namely,  that  in  criminal  proceed- 
ings, at  all  events,  the  presumption  of  innocence  is  not  rebutted 
unless  the  evidence  offered  for  that  purpose  demonstrates  guilt 
in  the  sense  of  excluding  to  a moral  certainty  all  hypotheses 
(not  in  themselves  improbable)  inconsistent  with  guilt.”  And 
see  per  Anglin  J.  at  p.  626:  “To  require  that  a particular  pre- 
sumption must  be  negatived  beyond  reasonable  doubt  is  to  super- 
add to  the  force  of  the  presumption  a rule  of  substantive  law — 
and  that  has  been  done  in  the  case  of  the  presumption  of  inno- 
cence. Thayer,  Law  of  Evidence,  1st  ed.,  pages  336  and  384.” 
In  Doe  d.  Bredkey  v.  Breakey  (1845),  2 U.C.Q.B.  349  at  353, 
Robinson  C.J.  remarks:  “People  are  not  to  be  convicted  of  felony 
upon  legal  presumptions.”  Although  obiter,  I venture  to  think 
that  the  general  principle  thus  stated  is  a salutary  one,  if  for 
no  other  reason  than  to  stress  the  great  importance  and  weight 
of  the  legal  presumption  of  innocence. 

Much  which  has  been  said  as  to  the  evidence  of  Elsie  and 
Martha  applies  in  my  view  with  equal  force  to  the  expressions 
(already  quoted)  in  the  two  letters  written  by  the  accused  to 
the  complainant.  If  the  accused  believed  he  was  a brother  of  the 
complainant,  there  is  absolutely  nothing  to  demonstrate  that 
such  a belief  was  founded  upon  anything  except  the  purest 
hearsay. 

In  Re  James;  Remington  v.  Kennedy  (1929),  36  O.W.N. 
110,  Kelly  J.  was  called  upon  to  determine  a question  raised 
as  to  the  illegitimacy  of  a sister  of  the  testator.  The  only  evi- 
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dence  of  illegitimacy  was  an  entry  made  by  the  sister  in  a 
family  Bible  which,  if  correct,  would  place  her  birth  before 
the  date  of  her  parents’  marriage.  I quote  from  p.  Ill  of  the 
note  of  the  judgment:  “Ellen  could  not  have  had  personal 
knowledge  of  the  date  of  her  birth  when  she  wrote  the  record 
in  the  bible.  Evidence  is  wanting  as  to  how  she  came  to  state 
the  date,  or  whether  she  had  reliable  information  about  it. 
From  anything  that  appeared  she  might  have  made  the  entry 
without  proof  or  knowledge  of  the  fact;  she  might  have  merely 
assumed  it.  If  she  were  recording  an  event  which  happened 
after  she  had  arrived  at  years  of  discretion  it  might  be  inferred 
that  she  acted  with  personal  knowledge — but  not  so  here.  In 
these  circumstances,  the  entry  cannot  be  taken  as  sufficient  to 
overcome  the  presumption  in  favour  of  Ellen’s  legitimacy,  aris- 
ing from  the  conditions  and  general  repute  in  her  favour.” 


In  Rex  V.  Turner,  [1910]  1 K.B.  346,  an  accused  was  charged 
not  only  with  having  committed  a felony,  but  also  with  being 
a habitual  criminal.  The  latter  charge  required  proof  of  at  least 
three  prior  convictions  after  the  accused  had  attained  sixteen 
years  of  age.  The  only  proof  of  age  was  a statement  in  the  prison 
calendar  attributed  to  the  accused  to  the  effect  that  when  he 
was  committed  to  custody  he  was  twenty-nine  years  old.  Upon 
a case  stated  to  the  Court  of  Appeal  it  was  held  that  “the  fact 
that  the  prisoner  has  stated  at  a particular  time  that  he  is  a 
particular  age  would  be  sufficient”.  In  the  report,  including  a 
footnote  therein,  the  date  of  the  last  of  the  previous  convictions 
is  given  and  that  date  is  ten  years  to  the  month  before  the 
date  of  accused’s  conviction  as  a habitual  criminal.  The  ac- 
cused, according  to  his  own  statement  of  his  age,  would  have 
been  twenty  years  old  at  the  time  of  such  prior  conviction. 
With  respect,  I think  the  statement  quoted  must  be  considered 
in  conjunction  with  the  circumstances  of  the  case  and  that  if 


taken  as  a general  statement  it  is  subject  to  grave  qualifica- 
tions, such  as  those  indicated  in  the  Remington  case,  supra.  In 
any  event  I do  not  think  admissions  as  to  age  and  admissions 
as  to  the  relationship  of  brother  and  sister  are  by  any  means 
in  the  same  category.  Obviously,  an  adult  has  considerably  j 
more  than  hearsay  upon  which  to  base  his  knowledge  of  his, 
own  age,  at  least  of  his  own  approximate  age,  for  it  is  not  un- 
common for  a person  to  recollect  some  experience  which,  within 
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his  own  knowledge  of  his  life,  occurred  according  to  accurate 
calculation  within  three  or  four  years  of  the  alleged  date  of 
that  person's  birth.  In  the  light  of  such  knowledge,  such  a per- 
son would  be  able  to  testify  as  to  a great  part  of  his  age  from 
actual,  direct  knowledge  and  not  from  hearsay.  In  my  view 
such  considerations  clearly  distinguish  the  one  kind  of  admission 
from  the  other. 

But  there  is  another  equally  serious  objection  to  reliance 
upon  the  terms  '‘Dear  Sis”  and  “Brot.”  as  establishing  in  this 
case  the  relationship  of  brother  and  sister.  There  is  no  evidence 
to  show  in  what  sense  these  terms  were  used.  "Sister”  and 
particularly  "Sis”  or  "Brot.”  (if  by  the  latter  is  meant  brother) 
are  not  terms  by  any  means  restricted  to  use  between  blood 
relatives.  These  expressions  lend  themselves  with  equal  facility 
to  many  other  relationships;  for  example,  an  adopted  child,  or 
a child  merely  taken  into  a family  and  raised  therein  as  a family 
member,  readily  turns  to  their  use- 

I think  it  important  again  to  stress  that  the  presumption 
of  fact  which  it  is  sought  to  draw  in  this  case  conflicts  with  the 
ever-present  presumption  of  innocence.  This  latter  persists  as 
long  as  a vital  element  of  the  crime  charged  remains  in  issue. 
Upon  a plea  of  guilty  in  proper  circumstances  the  presumption 
of  innocence,  of  course,  is  met  and  the  onus  upon  the  Crown 
of  disproving  innocence  is  discharged.  Again,  an  admission  in 
the  witness-box  by  an  accused  person  as  to  some  fact  consti- 
tuting a vital  element  of  the  crime  charged  removes  from  the 
issue  the  element  thus  admitted  and  the  presumption  of  inno- 
cence is  to  that  extent  overcome,  although  the  accused,  while 
making  such  admission,  may  deny  the  existence  of  other  facts 
equally  vital  to  a successful  prosecution,  leaving  the  Crown 
still  confronted  with  the  task  of  overcoming  the  presumption 
as  to  such  remaining  elements  of  the  crime.  Many  cases  could 
be  cited  illustrating  the  strength  and  importance  of  the  pre- 
sumption, particularly  in  contrast  with  presumptions  of  law 
or  fact  sought  to  be  raised  against  an  accused  person.  For  an 
early  example  see  Rex  v.  The  Inhabitants  of  Twyning  (1819), 
2 B.  & Aid.  386, 106  E.R.  407. 

For  these  reasons  I am  clearly  of  the  opinion  that  there 
was  no  evidence  of  the  alleged  relationship  upon  which  the  jury 
could  properly  convict  the  accused.  My  conclusion  upon  this 
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branch  of  the  appeal  obviates  the  necessity  for  discussion  of  the 
further  arguments  raised  in  the  appeal.  I would  allow  the  appeal 
and  quash  the  conviction. 

Conviction  quashed,  Roach  J.A.  dissenting. 

Solicitor  for  the  appellant:  John  J.  Robinette,  Toronto- 
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McGugan  et  aL  v.  Turner  et  al. 

Real  Property — Possessory  Title — Acts  of  Possession — Mutual  Mistake — 
Possession  not  Required  by  Statute  to  be  Adverse — The  Limitations 
Act,  R.S.O.  1937,  c.  118,  5S.  4,  15. 

Estoppel — Estoppel  in  pais — Immateriality  of  Mistake  on  Part  of  Person 
whose  Acts  Induce  Conduct — No  Intention  to  Mislead  or  Deceive 
Required. 

A testator  devised  land  to  his  two  sons,  H and  D.  The  testator  was  the 
owner  of  part  of  a lot  which  ran  from  north-west  to  south-east,  and 
he  described  the  respective  parcels  in  his  will  as  the  north  half  of 
the  west  half  of  the  lot  and  the  south  half  of  the  west  half.  The  sons 
entered  upon  the  land  and  marked  out  a dividing  line  between  their 
respective  parcels  by  blazing  trees,  and  thereafter  each  of  them 
exercised  acts  of  possession  and  ownership  over  the  parcel  taken  by 
him  following  the  division.  This  division  took  place  in  1906,  and  in 
1945,  after  the  death  of  both  H and  D,  a dispute  arose  between  H’s 
executors  and  D’s  successors  in  title  as  to  whether  the  division  made 
by  the  sons  was  in  accordance  with  the  terms  of  the  will  and  the 
conveyances  to  them. 

Held,  it  should  be  declared  that  H’s  executors  were  the  owners  of  the 
land  taken  by  H after  the  division,  both  on  the  ground  that  they  had 
established  a possessory  title  and  on  the  ground  that  the  defendants 
(successors  in  title  to  D)  were  estopped  from  denying  their  title. 
Semble,  they  might  also  be  entitled  to  a declaration  upon  a third 
ground,  vis.,  that  the  descriptions  in  the  will,  being  ambiguous,  should 
be  interpreted  as  meaning  the  description  by  which  the  sons  took 
possession  and  used  the  lands.  Re  Lunness  (1919),  46  O.L.R.  320 
at  338,  applied. 

As  to  possessory  title,  the  use  made  by  H of  the  land  assumed  by  him 
following  the  division  consisted  of  ordinary  and  natural  acts  which 
would  be  done  by  an  owner,  as  indicated  by  the  similar  use  made  by 
D of  the  other  parcel.  Perry  v.  Cli&sold  et  al.,  [1907]  A.C.  73  at  79, 
quoted  and  applied.  It  was  immaterial  that  these  acts  might  have 
been  done  under  a mutual  mistake  by  both  sons  as  to  the  true  and 
proper  construction  of  the  will  and  of  their  respective  rights,  since 
ignorance  or  mistake  as  to  the  true  ownership  did  not  prevent  the 
acquisition  of  title  by  possession,  except  in  cases  where  the  possession 
was  required  to  be  adverse.  Martin  v.  Weld  et  al.  (1860),  19  U.C.Q.B. 
631,  applied.  It  was  well  established  that  the  lands  need  not  be 
enclosed  in  such  circumstances,  trees  having  been  blazed  and  the 
boundaries  having  been  defined.  McGregor  v.  Keiller  et  al.  (1883),  9 
O.R.  677,  applied. 
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As  to  estoppel,  the  acts  of  D and  his  successors  in  title  with  respect  to 
the  lands  were  sufficient  to  estop  the  defendants  from  denying  that  H 
was  the  owner  of  the  land  which  he  assumed  to  own.  It  was  im- 
material that  neither  of  the  brothers  was  aware  that  the  facts  might 
be  otherwise  than  they  assumed  and  so  represented  them  to  be,  and 
it  was  wholly  unnecessary,  for  estoppel  to  arise,  that  there  should 
have  been  any  intention  on  D’s  part  to  deceive.  Sarat  Chunder  Dey 
et  al.  V.  Gopal  Chunder  Laha  et  al.  (1891),  L.R.  19  Ind.  App.  203 
at  215-7;  Shannon  v.  Smith  (1922),  49  N.B.R.  370,  quoted  and  applied. 
The  fact  was  that  H had  been  induced,  in  reliance  upon  the  represen- 
tations of  D and  his  successors,  to  do  acts  which  he  would  otherwise 
not  have  done.  It  was  shown  that  the  plaintiffs  and  their  predecessors 
in  title  would  suffer  at  least  some  loss  or  damage,  and  this  being  so 
the  amount  of  the  loss  was  not  important. 

An  action  for  a declaration  as  to  the  ownership  of  lands. 

17th  December  1947.  The  action  was  tried  by  Smily  J. 
without  a jury  at  London. 

H.  R.  Davidson,  for  the  plaintiffs. 

H.  G.  Fraser,  for  the  defendants. 

1st  March  1948.  Smily  J. : — ^This  is  an  action  for  a declaration 
that  the  plaintiffs,  excutors  of  the  will  of  Hugh  Turner,  deceased, 
are  the  owners  of  certain  lands  in  the  township  of  Caradoc  in 
the  county  of  Middlesex.  These  lands  consist  of  a quarter  of 
lot  18  in  the  10th  concession  of  the  said  township.  The  father 
of  the  said  Hugh  Turner,  deceased,  was  the  owner  of  one-half 
of  the  said  lot  which  in  the  deed  to  him  was  described  as  the 
south-west  half  of  the  south-east  half  of  lot  18  and  the  south- 
west half  of  the  north-west  half  of  lot  18.  The  father  died  on 
the  1st  August  1906.  Probate  of  his  will  was  granted  on  the 
21st  August  1906.  By  his  will,  dated  the  9th  October  1903,  he 
devised  to  the  said  Hugh  Turner,  deceased,  the  north  half  of  the 
west  half  of  said  lot  18  and  to  another  son,  Daniel  Turner 
(otherwise  known  as  Donald  Turner)  the  south  half  of  the  west 
half  of  said  lot  18,  subject  to  a life  estate  to  his  widow.  The 
widow  died  in  the  year  1912.  On  or  about  the  5th  October  1906 
the  executors  conveyed  the  lands  to  the  said  sons  in  accordance 
with  the  descriptions  contained  in  the  will.  The  lot  lies  between 
two  roads  and  the  boundaries  run  at  approximately  a 45-degree 
angle  to  the  points  of  the  compass.  One  road,  known  as  the 
town  line,  or  no.  22  highway,  is  to  the  north-west,  and  the  other 
road,  known  as  the  10th  concession  road,  is  to  the  south-east. 

None  of  the  parties  lived  on  the  said  land,  there  being  ap- 
parently no  buildings  thereon.  Hugh  Turner  lived  on  the  10th 
concession  road,  and  the  father  and  Donald  Turner  lived  on  the 
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9th  concession  road,  so  that  the  convenient  access  to  the  property 
by  either  of  the  two  sons  was  from  the  10th  concession  road.  I 

Following  the  conveyances  in  October  1906,  the  two  sons  took  I 
possession  of  the  said  land  by  delineating  their  respective  portions  I 
so  as  to  divide  the  said  half  lot  by  a line  drawn  from  the  conces-  f 
sion  road  to  the  town  line  half  way  between  the  side  lines  or  | 
boundaries  of  the  said  half  lot  running  from  the  concession  road 
to  the  town  line  as  shown  in  the  sketch,  ex.  1.  They  did  not 
erect  a fence  along  this  line  but  blazed  trees,  and  the  said  sons, 
or  their  successors  in  title,  remained  in  possession  of  their  por- 
tions of  the  said  half  lot  as  so  bounded  until  May  1945,  at  which 
time  a sale  of  the  lands  possessed  by  the  said  Hugh  Turner, 
deceased,  and  his  successors  in  title,  was  arranged  and  the  pur- 
chaser requested,  for  the  purpose  of  clarifying  the  description  of 
the  properties,  a release  from  the  defendants.  Then  for  the 
first  time  the  defendants  asserted  a claim  to  the  ownership  of 
the  south-east  half  of  the  south-west  half  of  the  said  lot.  The 
defendants  then  contended,  and  now  contend,  that  the  lands  de- 
vised by  the  father,  and  conveyed  to  the  sons,  described  their 
portions  as  if  bounded,  in  the  case  of  Donald  Turner,  by  the 
concession  road,  the  boundary  between  lots  18  and  17,  a line 
drawn  midway  between  the  concession  road  and  the  town  line, 
and  a line  midway  between  lot  17  and  lot  19  and  parallel  to  the 
said  boundary  between  lots  17  and  18,  which  would  give  to  the 
defendants  the  half  of  the  half  of  lot  18  owned  by  the  father 
lying  to  the  south-east  and  adjoining  the  concession  road,  and  | 
to  the  plaintiffs  the  half  of  the  said  half  lying  to  the  north-west 
and  adjoining  the  town  line. 

The  plaintiffs  claim  that  if  the  boundaries  made  by  the  two 
sons,  at  the  time  they  took  possession,  are  not  technically  in 
accordance  with  the  description  contained  in  the  will  and  deeds  | 
to  them,  there  is  an  ambiguity  in  the  said  description  and,  by  | 
reason  of  the  contemporaneous  user  of  the  lands,  the  description  I 
in  the  will  and  the  deeds  should  be  taken  to  be  intended  to  | 
mean  the  description  by  which  they  took  possession,  and  that 
accordingly,  the  sons  and  their  successors  in  title  became  the  | 
owners  of  the  lands  in  accordance  therewith. 

It  is  also  contended  on  behalf  of  the  plaintiffs  that  in  any 
event  Hugh  Turner  and  his  successors  in  title  established  title 
by  possession  and  further,  that  the  said  Donald,  or  Daniel,  Turner 
and  those  claiming  under  him  are  estopped  from  now  asserting 
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a claim  to  any  part  of  the  portion  of  which  Hugh  Turner  assumed 
ownership  and  also  on  the  ground  of  laches. 

I should  mention  that  the  father  of  the  sons  was  also  named 
Hugh  Turner,  but  I am  referring  to  him  as  “father”  to  avoid 
confusion. 

If  there  is  an  ambiguity  in  the  description,  I do  not  think 
there  is  any  doubt  that  the  description  in  the  will  and  the  deeds 
should  be  taken  to  mean  the  description  by  which  the  sons  took 
possession  and  used  the  lands.  As  was  stated  in  the  judgment 
of  Meredith  C.J.C.P.  in  Re  Lunness  (1919),  46  O.L.R.  320  at  338, 
51  D.L.R.  114:  “As  to  deeds  it  has  long  sagely  been  said:  ‘Tell 
me  what  you  have  done  under  such  a deed  and  I will  tell  you 
what  that  deed  means’ 

It  is  somewhat  difficult  to  explain  why  the  father,  if  he 
intended  to  give  the  lands  as  contended  by  the  defendants,  did 
not  use  the  descriptions  in  the  deed  to  him.  It  would  have 
been  very  simple  as  there  the  land  was  described  in  two  parcels 
in  the  precise  form  in  which  the  defendants  contend  the  land 
was  intended  to  be  and  in  fact  was  devised.  This  change  in  the 
description  might  give  colour  to  the  contention  of  the  plaintiffs 
that  the  father  did  not  intend  to  devise  the  lands  in  such  a way. 
And,  of  course,  the  fact  that  the  sons  divided  the  land  as  they 
did  suggests  that  such  description  fitted  the  compass  directions 
as  commonly  understood  by  the  father  and  the  family.  The 
widow  of  Hugh  Turner,  in  her  evidence,  refers  to  the  part  taken 
by  her  husband  as  the  upper  part  and  that  taken  by  Daniel  as 
the  lower  part,  and  this  may  be  the  description  by  which  the 
parts  were  referred  to  by  the  family. 

However,  there  may  be  some  doubt  about  this  and  in  the 
I view  I have  taken  of  the  rights  arising  by  possession  and  estoppel, 
j I do  not  think  it  is  necessary  to  make  a finding  upon  it. 

I As  I have  said,  when  the  sons  received  a conveyance  of  the 
i lands  they  placed  the  line  dividing  the  half -lot  into  two  portions, 

, as  above  described,  and  they  both  went  into  possession  of  their 
i respective  portions,  consisting  of  50  acres  each,  through  the  fol- 
I lowing  acts,  apart  from  the  placing  of  the  boundary  between  the 
i two  portions. 

I Hugh  Turner’s  acts  were: 

I 1.  He  cut  and  sold,  or  used  for  his  own  purposes,  timber 
throughout  the  whole  50  acres  from  the  town  line  to  the  con- 
cession road. 
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2.  He  kept  one-half  of  the  fence  upon  the  town  line,  and  by 
arrangement  with  one  McDonald,  his  neighbour  on  the  north- 
east, he  kept  up  the  north-easterly  fence  lying  between  the  con- 
cession road  and  the  town  line;  he  also  kept  up  one-half  of  the 
fence  along  the  concession  road. 

3.  He  participated  in  the  construction  and  maintenance  of 
a windmill  and  tank  on  the  line  between  the  lands  over  which 
the  two  brothers  assumed  ownership. 

4.  He  paid  taxes  upon  the  lands  over  which  he  assumed 
ownership. 

5.  He  observed  the  terms  of  the  engineer’s  drain  award, 
constructing  a ditch  and  tile  drain  across  the  portion  over  which 
he  assumed  ownership. 

Daniel  Turner’s  acts  were: 

1.  He  cut  and  sold,  or  used  for  his  own  purposes,  timber 
throughout  the  whole  50  acres  from  the  town  line  to  the  con- 
cession road. 

2.  He  kept  one-half  of  the  fence  upon  the  town  line,  and, 
by  arrangement  with  his  neighbour  on  the  south-west,  he  kept 
up  the  south-westerly  fence  lying  between  the  concession  road 
and  the  town  line;  he  also  kept  up  one-half  of  the  fence  along 
the  concession  road. 

3.  He  participated  in  the  construction  and  maintenance  of  a 
windmill  and  tank  on  the  line  between  the  lands  over  which  the 
two  brothers  assumed  ownership. 

4.  He  paid  taxes  upon  the  lands  over  which  he  assumed 
ownership. 

5.  He  observed  the  terms  of  the  engineer’s  drain  award, 
constructing  a ditch  and  tile  drain  across  the  portion  over  which 
he  assumed  ownership. 

Also  his  successors  in  title  accepted  payment  for  trees  cut 
by  Hugh  Turner. 

Daniel  Turner  died  in  May  1935  and  by  his  will,  which  was 
made  in  May  1932,  he  devised  his  portion  of  this  lot  to  his 
wife,  Margaret  Turner,  and  his  daughters,  who  are  the  de- 
fendants in  this  action.  His  wife  is  now  deceased  and  by  her 
will  she  devised  all  her  estate  to  the  said  daughters. 

It  may  be  significant  that  Daniel,  or,  as  he  then  described 
himself,  Donald  Turner  in  his  will  referred  to  his  portion  of  this 
lot  as  the  west  half  of  the  west  half  known  as  the  west  quarter 
of  lot  18,  which  description  could  fit  only  the  portion  over  which 
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he  had  assumed  ownership.  His  successors  in  title  continued 
the  assumption  of  ownership  of  this  portion  and  recognized  the 
ownership  by  Hugh  Turner  of  the  other  portion.  Hugh  Turner 
died  in  July  1943  and  the  plaintiffs  are  the  executors  of  his  will. 

The  defendants  contend  that  any  acts  of  ownership  per- 
formed by  either  Hugh  Turner  or  Daniel  Turner  and  their 
successors  in  title,  on  the  assumption  that  the  lands  were  devised 
as  contended  by  the  plaintiffs,  were  performed  in  ignorance  of 
the  true  and  proper  construction  of  the  will  of  the  father  and 
of  their  respective  rights  and  in  an  erroneous  interpretation  of 
such  will,  and  therefore  were  not  intended  to,  and  do  not,  result 
in  any  alteration  of  the  ownership  as  devised  by  such  will,  and 
that  there  has  been  no  exclusive  possession  by  either  Hugh 
Turner  or  Daniel  Turner,  “in  view  of  the  facts  the  lands  have 
been  used  in  common  by  them  both  as  pasturage”. 

As  to  the  first  contention,  no  authority  was  submitted 
on  behalf  of  the  defendants  on  the  point,  and  I know  of  no 
principle  which  would  support  such  contention.  The  matter  is 
now  governed  by  The  Limitations  Act,  R.S.O.  1937,  c.  118,  and 
the  relevant  sections  are  4 and  15.  No  exception  is  made  in 
the  statute,  in  the  said  sections  or  any  other,  of  ignorance  or 
mistake  as  to  the  true  ownership.  In  fact  it  has  been  held 
that  a common  error  by  the  owners  in  regard  to  the  true  line 
of  division  between  their  properties  does  not  prevent  the  statute 
running  where  the  statute  does  not  require  it  to  be  shown  that 
the  possession  was  adverse  and  not  with  acquiescence  or  per- 
mission: see  Martin  v.  Weld  et  al.  (1860),  19  U.C.Q.B.  631  at  632. 
This,  of  course,  applies  to  the  present  statute. 

The  defendants  did  not  raise  any  question  by  reason  of  the 
lands  not  being  enclosed,  and,  of  course,  it  is  well  established 
i that  this  is  not  necessary  in  such  circumstances  as  are  here 
i present,  where  trees  have  been  blazed  and  the  boundaries  have 
I been  defined:  see  McGregor  v.  Keiller  et  al.  (1883),  9 O.R.  677. 

In  regard  to  the  second  contention  of  the  defendants,  that 
i there  has  been  no  exclusive  possession  by  either  of  the  brothers 
1 on  the  ground  that  the  lands  have  been  used  in  common  by 
I them  both  as  pasturage,  such  use  was  by  special  agreement, 

; each  being  allowed  so  many  head  of  cattle.  There  was  also  an 
I arrangement  whereby  a windmill  and  water-tank  were  built  on 
I the  land  between  the  two  properties  as  divided  by  them,  and 
this  was  said  to  be  done  in  case  it  was  later  decided  to  fence 
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the  properties,  or  in  case  of  dispute,  and  it  would  no  doubt  also  fc 
serve  in  the  event  of  a sale  by  one  of  the  brothers  of  his  portion,  g 
This  arrangement  and  agreement,  in  my  opinion,  are  a recogni-  M 
tion  by  each  of  the  brothers  of  ownership  in  the  other  of  his  par-  ^ 
ticular  portion  and  in  effect  amounts  to  a tenancy,  or  licence,  p 
in  respect  of  the  use  by  each  brother  of  the  other’s  portion,  and  ^ ' 
as  to  any  land  which  was  used  by  Daniel  Turner  as  a tenant  of  5" 
Hugh  Turner  the  former  would  be  estopped  from  disputing  the  & 
latter’s  title. 

In  my  opinion  the  acts  of  possession  and  ownership  are  ^ 
sufficient  to  establish  actual,  exclusive,  continuous,  open,  peace- 
able  and  undisputed  possession  of  the  land  in  question  by  the  S 
plaintiffs’  predecessor  in  title,  the  late  Hugh  Turner,  deceased.  ^ 

One  of  the  leading  cases  on  the  point  is  Perry  v.  Clissold  S 
et  al.,  [1907]  A.C.  73,  where  at  p.  79  it  was  said  by  Lord  |^| 
Macnaghten:  “It  cannot  be  disputed  that  a person  in  possession  ;S| 
of  land  in  the  assumed  character  of  owner  and  exercising  peace- 
ably  the  ordinary  rights  of  ownership  has  a perfectly  good  title  S 
against  all  the  world  but  the  rightful  owner.  And  if  the  right- 
ful  owner  does  not  come  forward  and  assert  his  title  by  process  ^ 
of  law  within  the  period  prescribed  by  the  provisions  of  the 
Statute  of  Limitations  applicable  to  the  case,  his  right  is  for 
ever  extinguished,  and  the  possessory  owner  acquires  an  abso- 
lute title.” 

It  may  be  noted  that  the  use  made  of  these  lands  by  Hugh 
Turner  would  appear  to  be  a natural  and  ordinary  use  by  an 
owner,  as  indicated  by  a similar  use  made  by  the  defendants 
and  their  predecessors  in  title  of  their  adjoining  lands. 

I am  therefore  of  the  opinion  that  the  plaintiffs  have  estab- 
lished title  by  possession  of  the  land  in  question. 

On  the  question  of  estoppel,  it  is  submitted  on  behalf  of  I 

the  defendants  that:  “ . . . The  elements  for  estoppel  of  the  f 

Defendants  are  not  present  in  that  there  was  no  fraud,  no 
knowledge  by  Donald  Turner  or  his  successors  until  1945  no 
certainty  and  no  expenditure  by  the  Plaintiffs  or  their  pre- 
decessor or  other  act  adverse  to  their  interest  directly  appli- 
cable to  the  manner  of  ownership  and  that  any  expenditure  or 
acts  performed  by  either  party  have  to  be  considered  withJ| 
regard  to  the  joint  user  and  may  be  applicable  thereto  and  Hugh^i  ; 
Turner  Jr.  was  not  necessarily  influenced  by  the  conduct  of^J 
Donald  Turner.”  However  I am  of  opinion  that  the  acts  of^  , 
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Daniel  Turner  and  the  defendants,  and  of  Hugh  Turner,  hereto- 
fore mentioned,  with  respect  to  the  lands  in  question  (including 
the  land  assumed  to  be  owned  by  Daniel  Turner  and  his  suc- 
cessors), are  sufficient  to  estop  the  defendants  from  now  denying 
that  Hugh  Turner  was  the  owner  of  the  land  assumed  to  be 
owned  by  him.  In  my  opinion,  these  acts  constitute  a represen- 
tation by  each  of  these  two  brothers  that  the  other  was  in  fact 
the  owner  of  the  land  over  which  he  assumed  ownership  and 
I think,  in  effect,  each  was  induced  to  accept  such  fact  and  to 
do  the  acts  mentioned  as  a result  of  such  representation. 

I think,  on  the  evidence,  it  is  proper  to  infer  that  neither 
Hugh  Turner  nor  Daniel  Turner  was  aware  that  the  facts  might 
be  otherwise  than  they  assumed  and  so  represented  them  to  be. 
However  I do  not  consider  that  that  matters.  The  fact  is  that 
Hugh  Turner  was  induced,  in  reliance  upon  such  representation 
of  Daniel  Turner  and  his  successors,  to  do  such  acts  as  refraining 
from  cutting  trees  on  the  other  portion  of  the  lands,  paying  for 
them  when  they  may  have  been  cut  in  error,  joining  in  the 
expense  of  erecting  a windmill  and  water-tank,  paying  the  ex- 
pense of  a drain  across  the  land  in  question,  and  other  acts 
which  he  otherwise  would  not  have  done. 

I would  refer  to  the  case  of  Sarat  Chunder  Dey  et  al.  v. 
Gopal  Chunder  Laha  et  al.  (1891),  L.R.  19  Ind.  App.  203,  and 
particularly  to  the  judgment  of  Lord  Shand  at  pp.  215-7.  I quote 
therefrom  as  follows: 

“The  law  of  this  country  gives  no  countenance  to  the 
doctrine  that  in  order  to  create  estoppel  the  person  whose  acts 
or  declarations  induced  another  to  act  in  a particular  way  must 
have  been  under  no  mistake  himself,  or  must  have  acted  with 
an  intention  to  mislead  or  deceive.  What  the  law  and  the  Indian 
statute  mainly  regard  is  the  position  of  person  who  was  induced 
to  act;  and  the  principle  on  which  the  law  and  the  statute  rest 
is,  that  it  would  be  most  inequitable  and  unjust  to  him  that  if 
another,  by  a representation  made,  or  by  conduct  amounting  to 
a representation,  has  induced  him  to  act  as  he  would  not  other- 
wise have  done,  the  person  who  made  the  representation  should 
be  allowed  to  deny  or  repudiate  the  effect  of  his  former  state- 
ment, to  the  loss  and  injury  of  the  person  who  acted  on  it. 
If  the  person  who  made  the  statement  did  so  without  full  knowl- 
edge, or  under  error,  sibi  imputet.  It  may,  in  the  result,  be 
unfortunate  for  him,  but  it  would  be  unjust,  even  though  he 
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acted  under  error,  to  throw  the  consequences  on  the  person 
who  believed  his  statement  and  acted  on  it  as  it  was  intended 
he  should  do.  The  general  principle  is  thus  stated  by  the  Lord 
Chancellor  (Campbell)  with  the  full  concurrence  of  Lord  Kings- 
down,  in  the  case  of  Cairncross  v,  Lorimer  (1860),  3 Macq.  829: 
‘The  doctrine  will  apply,  which  is  to  be  found,  I believe,  in  the 
laws  of  all  civilized  nations,  that  if  a man,  either  by  words  or 
by  conduct  has  intimated  that  he  consents  to  an  act  which  has 
been  done,  and  that  he  will  offer  no  opposition  to  it,  although 
it  could  not  have  been  lawfully  done  without  his  consent,  and 
he  thereby  induces  others  to  do  that  from  which  they  other- 
wise might  have  abstained,  he  cannot  question  the  legality  of 
the  act  he  had  so  sanctioned,  to  the  prejudice  of  those  who 
have  so  given  faith  to  his  words  or  to  the  fair  inference  to  be 
drawn  from  his  conduct  ..." 

“There  is  no  ground  for  the  suggestion  that  the  person 
making  the  representation  which  induces  another  to  act  must 
be  influenced  by  a fraudulent  intention,  to  be  found  either  in 
the  case  just  referred  to  or  in  the  leading  authorities  of  Pickard 
V.  Bears,  6 A.  & E.  469  [112  E.R.  179];  Freeman  v.  Cooke,  2 
Ex.  654  [154  E.R.  652],  and  Cornish  v.  Ahington,  4 H.  & N. 
549  [157  E.R.  956].  In  the  more  recent  case  of  Carr  v.  London 
and  North  Western  Railway  Company  (1875),  L.R.  10  C.P.  316, 
in  the  Appellate  Court  of  the  Common  Pleas,  the  Master  of  the 
Rolls  (Lord  Esher)  pointed  out  that  no  doubt  in  certain  cases 
where  estoppel  is  successfully  pleaded  against  a party  seeking 
to  act  at  variance  with  his  previous  conduct  or  declarations  on 
the  faith  of  which  another  has  acted,  the  original  statement 
may  have  been  made  fraudulently;  but,  as  his  Lordship  explained, 
a fraudulent  intention  is  by  no  means  necessary  to  create  an 
estoppel,  and  accordingly  he  mentions  other  cases  or  classes  of 
cases  in  which  the  determining  element  is  not  the  motive 
with  which  the  representation  has  been  made,  nor  the  state 
of  knowledge  of  the  party  making  it,  but  the  effect  of  the 
representation  as  having  caused  another  to  act  on  the  faith 
of  it.” 

Reference  might  also  be  made  to  Shannon  v.  Smith  (1922), 
49  N.B.R.  370,  69  D.L.R.  291,  a judgment  of  the  Appeal  Division 
of  the  New  Brunswick  Supreme  Court,  and  particularly  to  the 
judgment  of  Barry  J.  at  p.  393,  where  he  states:  “An  estoppel 
by  conduct  may  arise  from  an  untrue  representation  of  fact,  not 
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only  when  fraudulently,  but  even  when  mistakenly  or  innocently 
made.” 

If  it  be  suggested  that  the  brothers  might  have  acted 
arbitrarily  or  by  agreement  in  dividing  the  lands  as  they  did, 
there  would  nevertheless  be  an  estoppel:  see  Martin  v.  Weld 
et  dl.,  supra,  particularly  at  p.  633,  from  which  I quote  from 
the  judgment  of  Robinson  C.J.  the  following: 

“If  it  were  shewn  that  a line  had  been  agreed  to  between 
the  respective  proprietors,  and  that  it  was  understood  it  should 
govern,  whether  perfectly  correct  or  not,  the  case  would  be 
different.  That  would  be  a conventional  line  binding  upon  both 
parties,  on  the  principle  of  an  estoppel  in  pais.” 

See  also  13  Halsbury,  2nd  ed.  1934,  p.  477,  from  which  I 
quote  as  follows: 

“An  unfounded  assumption  may  form  the  basis  of  estoppel, 
though  neither  party  believed  it  to  be  true,  but  both  have 
knowingly  acted  upon  a conventional  hypothesis.  ‘Where  two 
parties  agree  that  a commercial  instrument  shall  be  taken  as 
founded  on  a certain  fact,  and  the  position  of  one  by  that  agree- 
ment is  altered,  the  other  ought  not  to  be  admitted  to  deny  it.’  ” 

The  reference  given  in  Halsbury  is  to  the  case  of  Ashpitel 
V.  Bryan  (1863),  3 B.  & S.  474,  122  E.R.  179,  per  Crompton  J. 
at  p.  492.  In  that  case  a bill  of  exchange  was  drawn  and 
endorsed  by  arrangement  between  the  parties  in  the  name  of  a 
dead  person. 

It  is  contended  that  the  plaintiffs  have  not  been  prejudiced, 
but  the  evidence  does  not  establish  this  as  being  the  fact.  It  is 
shown  that  the  plaintiffs  and  their  predecessors  would  suffer 
some  loss  or  damage  and  I cannot  find  on  the  evidence  that 
such  loss  is  entirely  offset  by  the  right  of  pasturage.  Where 
some  loss  or  damage  is  made  out  the  amount  does  not  enter 
into  the  question:  Halsbury,  loc.  cit.,  p.  481,  para.  548. 

I am  therefore  of  the  opinion  that  the  plaintiffs  are  entitled 
to  a declaration  that  they  are  the  owners  of  the  land  in  question, 
namely,  the  north-east  half  of  the  south-west  half  of  lot  18  in 
the  10th  concession  of  the  township  of  Caradoc  in  the  county  of 
Middlesex,  and  there  will  be  judgment  accordingly. 

The  plaintiffs  did  not  plead  title  by  possession  or  estoppel, 
but  they  did  plead  most,  if  not  all,  of  the  relevant  facts,  and 
the  defendants  are  not  prejudiced.  The  plaintiffs  may,  there- 
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fore,  amend  accordingly.  The  defendants  may  also  make  such 
amendment  as  they  see  fit  in  answer  thereto.  The  plaintiffs  are 
entitled  to  their  costs  of  the  action. 

Judgment  accordingly. 

Solicitors  for  the  plaintiffs:  Meredith  & Davidson^  London. 

Solicitors  for  the  defendants:  Fraser,  Moore  & Thomson, 
London. 


[COURT  OF  APPEAL.] 

Rex  V.  Pawlyna* 

Evidence — Unsworn  Evidence  of  Children — Prerequisites  to  Reception — 
Inquiry  to  he  Made  by  Judge  or  Magistrate — The  Criminal  Code, 
R.8.C.  1927,  c.  36,  s.  1003— Canada  Evidence  Act,  R.8.C.  1927, 
c.  59,  s.  16. 

Before  the  unsworn  evidence  of  a child  of  tender  years  can  be  received 
in  any  court,  the  presiding  judge  or  magistrate  must  be  satisfied  that 
the  conditions  are  present  which  are  laid  down  in  s.  1003  of  The 
Criminal  Code  and  s.  16  of  The  Canada  Evidence  Act,  both  of  which 
constitute  exceptions  to  the  common  law  rule  that  no  evidence  can 
be  received  except  under  the  sanction  of  an  oath.  A proposed  witness’s 
knowledge  and  understanding  of  the  matters  mentioned  in  the  sections 
cannot  be  discovered  by  observation  only,  and  the  law  does  not  fix 
any  precise  age  as  determining  capacity  to  take  an  oath  or  to  give 
evidence.  There  must,  therefore,  be  an  inquiry  by  the  presiding  judge 
in  every  case  in  which  a child  of  tender  years  is  offered  as  a witness. 
This  inquiry  is,  or  may  be,  threefold. 

The  judge  must  first  ascertain  whether  or  not  the  proposed  witness 
understands  the  nature  of  an  oath.  While  there  is  no  settled  series 
of  questions  whereby  this  is  to  be  ascertained,  they  should  obviously 
be  directed  to  the  religious  knowledge  of  the  child  proposed  as  a 
witness,  and  its  realization  of  the  impiety  and  consequences  of  false- 
hood. If,  after  these  questions,  the  judge  forms  the  opinion  that  the 
child  does  understand  the  nature  of  an  oath,  its  unsworn  testimony 
cannot  be  received.  If  he  forms  the  opinion,  on  the  other  hand,  that 
the  child  lacks  this  understanding,  it  is  his  duty  to  proceed  further 
with  his  inquiry  into  the  next  two  matters  appearing  in  the  section, 
and  before  receiving  the  evidence  unsworn  he  must  ascertain  that  the 
child  is  “possessed  of  sufficient  intelligence  to  justify  the  reception  of 
the  evidence”  and  also  that  it  “understands  the  duty  of  speaking  the 
truth”.  Both  the  incapacity  to  take  an  oath  and  the  qualifications 
to  give  evidence  without  an  oath  must  appear  as  a result  of  proper 
inquiry  before  unsworn  testimony  can  be  received,  and  the  record 
should  show  the  whole  inquiry  made,  so  that  the  opinion  formed  as  a 
result  thereof  may  be  reviewed,  if  necessary,  in  an  appellate  court. 
Rex  V.  Brasier  (1779),  1 Leach  199;  Sankey  v.  The  King,  [1927]  S.C.R, 
436,  applied;  other  authorities  reviewed. 

An  appeal  from  the  conviction  and  sentence,  before  Shau- 
nessy  Co.  Ct.  J.  without  a jury,  for  attempted  carnal  knowledge 
and  indecent  assault. 
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24th  February  1948.  The  appeal  was  heard  by  Laidlaw, 
Roach  and  Hogg  JJ.A. 

Arthur  Maloney,  for  the  accused,  appellant:  The  sole  ground 
of  appeal  is  that  the  unsworn  evidence  of  the  little  girl  in  respect 
of  whom  the  offences  were  alleged  to  have  been  committed  was 
received  without  the  judge  first  making  the  necessary  inquiry  to 
justify  the  reception  of  the  evidence  under  s.  1003  of  The  Criminal 
Code,  R.S.C.  1927,  c.  36,  or  s.  16  of  The  Canada  Evidence  Act, 
R.S.C.  1927,  c.  59.  The  nature  of  the  inquiry  which  should  be 
made  is  laid  down  in  Sankey  v.  The  King,  [1927]  S.C.R.  436,  48 
C.C.C.  97,  [1927]  4 D.L.R.  245.  It  is  clear  from  s.  1003  that 
the  witness  must  be  sworn  unless  in  the  opinion  of  the  trial 
I judge,  formed  after  proper  inquiry,  she  does  not  understand  the 
I nature  of  an  oath.  If  he  does  form  that  opinion  he  must  make 
' a further  twofold  inquiry. 

The  tender  age  of  a child  proposed  as  a witness  does  not  of 
itself  justify  a conclusion,  without  inquiry,  that  she  does  not 
understand  the  nature  of  an  oath:  Rex  v.  Southern  (1930),  22 
Cr.  App.  R.  6;  Wigmore  on  Evidence,  3rd  ed.  1940,  s.  1821,  refer- 
ring to  Rex  V,  Brasier  (1779),  1 Leach  199,  168  E.R.  202; 
Strachan  v.  McGinn,  50  B.C.R.  394,  [1936]  1 W.W.R.  412; 
Phipson  on  Evidence,  7th  ed.  1930,  p.  438. 

Rex  V.  Surgenor  (1940),  27  Cr.  App.  R.  175,  is  an  authority 
in  my  favour  as  to  the  reception  of  the  unsworn  evidence,  but 
should  not  be  followed  in  so  far  as  it  decides  that  no  harm  resulted. 
The  question  is  not  whether  the  evidence  would  have  been  equally 
credible  and  acted  upon  if  given  under  oath,  but  whether  the 
evidence  would  have  been  the  same  if  it  had  been  subject  to  that 
sanction.  The  Surgenor  case  is  distinguishable  in  that  the  evi- 
dence there  was  unnecessary,  and  could  not  have  affected  the 
result. 

[Laidlaw  J.A.:  Must  the  trial  judge  actually  question  the 
proposed  witness,  or  is  he  entitled  to  rely  upon  his  own 
observations?]  It  would  appear  from  Sankey  v.  The  King,  supra, 
that  there  must  be  an  inquiry.  The  matters  set  out  in  s.  1003 
cannot  possibly  be  ascertained  from  observation  alone. 

It  is  clear  that  the  trial  judge  relied  upon  the  unsworn 
evidence,  since  he  expressly  says  so  in  his  reasons  for  judgment. 
It  is  quite  possible  that  there  might  have  been  no  conviction  if 
that  evidence  had  not  been  given.  It  is  therefore  not  possible 
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to  say  that  the  improper  reception  of  the  evidence  did  not  result 
in  any  substantial  wrong  or  miscarriage  of  justice. 

W.  B.  Common,  K.C.,  for  the  Attorney-General,  respondent: 
Surely  a trial  judge’s  appraisal,  from  his  observation,  of  a child’s 
inability  to  understand  even  the  terms  of  an  oath  is  sufficient. 
[Laidlaw  J.A.:  His  duty  is  to  ascertain  whether  the  child 
“understands”.  How  can  that  be  done  without  questioning  her?] 
Parliament  has  said  that  a child  under  7 is  incapable  of  commit- 
ting a crime:  The  Criminal  Code,  s.  17;  surely  that  makes  such  a 
child  incapable  of  being  sworn  to  give  evidence.  The  essence  of 
the  requirement  is  that  the  judge  shall  be  satisfied. 

The  main  purpose  of  s.  1003  and  s.  16  of  The  Canada  Evidence 
Act  is  to  ensure  that  the  truth  shall  prevail.  Here  counsel  for 
the  accused  did  not  object  to  the  reception  of  this  unsworn 
evidence,  and  he  too  must  have  been  satisfied  that  it  was  proper. 
In  his  cross-examination  he  impressed  upon  the  child  the  duty 
of  telling  the  truth. 

In  any  case  it  is  clear  that  there  has  been  no  substantial  wrong 
or  miscarriage  of  justice,  since  the  evidence  of  the  father,  clearly 
accepted  by  the  trial  judge,  would  be  sufficient  in  itself  to  support 
the  conviction.  [Roach  J.A.  : Is  there  not  always  both  a sub- 
stantial wrong  and  a miscarriage  of  justice  if  an  accused  person 
is  tried  not  according  to  law?]  Not  under  the  wording  of 
s.  1014(2).  [Laidlaw  J.A.:  The  trial  judge  merely  says  that  he 
accepts  the  child’s  evidence,  as  corroborated  by  her  father.  He 
does  not  indicate  what  part  of  the  father’s  evidence  he  accepts.] 
The  child’s  evidence  was  concerned  with  the  events  of  one  par- 
ticular day,  and  it  required  corroboration  as  to  that  day.  The 
trial  judge  must  therefore  have  accepted  at  least  the  part  of  the 
father’s  evidence  which  related  to  that  day. 

Arthur  Maloney,  in  reply,  was  not  called  on. 

At  the  conclusion  of  the  argument  The  Court  delivered 
judgment  orally,  quashing  the  convictions  and  ordering  a new 
trial. 


5th  March  1948.  The  written  reasons  for  the  judgment  of 
the  Court  were  delivered  by 

Laidlaw  J.A.: — The  appellant  was  charged  with  attempting 
to  have  carnal  knowledge  of  a girl  under  14  years  not  his  wife, 
contrary  to  s.  302  of  The  Criminal  Code,  R.S.C.  1927,  c.  36,  and 
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with  indecently  assaulting  her,  contrary  to  s.  292  of  The  Criminal 
Code.  He  was  tried  in  the  County  Court  Judges’  Criminal  Court 
of  the  County  of  Lambton  and  was  convicted  on  both  charges. 
He  was  sentenced  to  a term  of  imprisonment  of  two  years  and 
to  be  twice  whipped  for  the  first-mentioned  offence,  and  for  the 
second  offence  to  a term  of  imprisonment  of  two  years  to  run 
concurrently  with  the  term  of  imprisonment  to  which  he  was 
sentenced  for  the  first  offence.  This  appeal  is  from  the  convic- 
tion and  from  the  sentence  for  each  offence. 

At  the  conclusion  of  the  hearing  of  the  appeal,  it  was  the 
unanimous  opinion  of  the  members  of  the  Court  that  both  con- 
victions must  be  quashed  and  a new  trial  must  be  ordered  for 
reasons  which  were  stated  briefly  from  the  Bench.  It  appears 
desirable  to  give  written  reasons  now  for  the  order  made  by 
the  Court. 

The  girl  in  respect  of  whom  the  offences  were  charged  to 
have  been  committed  by  the  appellant  was  about  6 years  and  8 
months  of  age  at  the  time  of  the  trial.  Her  unsworn  testimony 
was  received  by  the  Court  without  any  inquiry,  so  far  as  appears 
from  the  transcript,  as  to  her  understanding  of  the  nature  of  an 
oath  or  as  to  her  qualifications  to  give  evidence  without  an  oath. 
No  objection  was  made  at  trial  by  counsel  for  the  Crown  or  for 
the  accused  but,  nevertheless,  the  substantial  and  only  ground 
of  appeal  to  this  Court  is  that  such  evidence  should  not  have  been 
received  until  after  a proper  inquiry  was  made  by  the  Court 
below  as  to  the  qualifications  of  the  child  to  testify. 

Section  1003  of  The  Criminal  Code  is  as  follows: 

‘Where,  upon  the  hearing  or  trial  of  any  charge  for  carnally 
knowing  or  attempting  to  carnally  know  a girl  under  fourteen 
or  of  any  charge  under  section  two  hundred  and  ninety-two  for 
indecent  assault,  the  girl  in  respect  of  whom  the  offence  is  charged 
to  have  been  committed,  or  any  other  child  of  tender  years 
who  is  tendered  as  a witness,  does  not,  in  the  opinion  of  the  court 
or  justices,  understand  the  nature  of  an  oath,  the  evidence  of 
such  girl  or  other  child  of  tender  years  may  be  received  though 
not  given  upon  oath  if,  in  the  opinion  of  the  court  or  justices,  as 
the  case  may  be,  such  girl  or  other  child  of  tender  years  is  pos- 
sessed of  sufficient  intelligence  to  justify  the  reception  of  the 
evidence  and  understands  the  duty  of  speaking  the  truth. 
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“2.  No  person  shall  be  liable  to  be  convicted  of  the  offence 
unless  the  testimony  admitted  by  virtue  of  this  section  and  given 
on  behalf  of  the  prosecution,  is  corroborated  by  some  other 
material  evidence  in  support  thereof  implicating  the  accused. 

“3.  Any  witness  whose  evidence  is  admitted  under  this  section 
is  liable  to  indictment  and  punishment  for  perjury  in  all  respects 
as  if  he  or  she  had  been  sworn.’' 

It  will  be  observed  at  once  that,  although  s.  1003  is  limited  in 
application  to  the  hearing  or  trial  of  certain  charges,  the  pro- 
visions of  subs.  1 thereof  in  respect  of  a child  of  tender  years  who 
is  tendered  as  a witness  are  identical  with  those  in  subs.  1 of  s.  16 
of  The  Canada  Evidence  Act,  R.S.C.  1927,  c.  59,  and  are  expressly 
set.  forth  at  length,  notwithstanding  that  the  provisions  in  the 
latter-mentioned  subsection  are  made  applicable  by  the  plain 
language  used  therein  “in  any  legal  proceeding”. 

It  is  to  be  noted,  however,  that  where  evidence  of  any  witness 
is  admitted  under  the  special  provisions  of  s.  1003,  subs.  3 thereof 
expressly  provides  that  such  witness  is  liable  to  indictment  and 
punishment  for  perjury  in  all  respects  as  if  he  or  she  had  been 
sworn.  It  is,  therefore,  a matter  of  great  importance  and  con- 
sequence that  no  witness  should  be  permitted  to  give  unsworn 
evidence  under  s.  1003  unless  he  or  she  possesses  the  necessary 
qualifications  to  do  so.  The  question  whether  a girl,  in  respect 
of  whom  an  offence  described  in  the  section  is  charged  to  have 
been  committed,  or  any  other  child  of  tender  years  who  is 
tendered  as  a witness,  possesses  those  qualifications  is  left  to  the 
opinion  of  the  Court  or  justice. 

An  oath  is  a solemn,  sacred  vow  to  speak  the  truth,  the  whole 
truth  and  nothing  but  the  truth.  The  person  who  takes  an  oath 
impliedly  professes  that  he  or  she  has  a consciousness  of  the  duty 
to  speak  the  truth  and  has  a realization  of  the  consequences  of 
and  punishment  for  wilfully  making  a false  assertion.  The  law 
does  not  generally  put  any  reliance  upon  testimony  not  given 
under  oath,  and  the  Court  has  no  inherent  power  to  make  an 
exception  and  to  receive  unsworn  testimony.  Such  an  exception 
can  only  be  made  by  legislation.  One  such  exception  enables  a 
person  under  certain  circumstances  to  make  an  affirmation  in 
proper  form  instead  of  taking  an  oath:  The  Canada  Evidence 
Act,  s.  14.  Another  exception  is  made  by  s.  16  of  The  Canada 
Evidence  Act  and  s.  1003  of  The  Criminal  Code. 
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There  is  no  settled  series  of  questions  by  which  it  can  be 
ascertained  whether  a person  understands  the  nature  of  an  oath. 
The  form  and  substance  of  those  questions  must  necessarily  be 
left  to  the  good  sense  and  discretion  of  the  person  propounding 
them.  It  is  obvious,  however,  that  they  should  be  directed  to 
the  matters  of  the  religious  knowledge  of  the  proposed  witness, 
the  comprehension  of  the  duty  to  speak  the  truth,  and  the 
realization  of  the  impiety  and  consequences  of  falsehood.  The 
knowledge  and  understanding  of  a person  in  respect  of  those 
matters  cannot  be  discovered  by  the  power  of  observation  only, 
and  the  law  does  not  fix  a precise  age  determining  the  question 
of  the  capacity  to  take  an  oath  or  to  give  evidence.  In  the 
case  presently  under  consideration  the  child  who  gave  unsworn 
evidence  was  undoubtedly  of  tender  years,  but  there  is  nothing 
whatever  in  the  record  to  show  whether  she  did  or  did  not  under- 
stand the  nature  of  an  oath.  It  was  the  duty  of  the  learned  judge 
in  the  court  below  to  make  an  inquiry,  by  appropriate  questions 
put  to  the  child,  to  ascertain  if  she  had  such  understanding. 
If,  after  such  inquiry,  the  Court  formed  the  opinion  that  the 
child  understood  the  nature  of  an  oath,  then  her  unsworn  testi- 
mony could  not  be  received.  If,  however,  the  Court  formed  the 
opinion  that  she  did  not  have  that  understanding,  it  was  the  duty 
of  the  learned  judge  to  proceed  further  with  his  inquiry  into 
the  next  two  matters  appearing  in  s.  1003  (also  in  s.  16  of  The 
Canada  Evidence  Act).  He  was  bound  to  ascertain  whether 
the  child  was  “possessed  of  sufficient  intelligence  to  justify  the 
reception  of  the  evidence”  and  also  to  ascertain  if  she  under- 
stood “the  duty  of  speaking  the  truth”.  Both  the  incapacity  to 
take  an  oath  and  the  qualifications  to  give  evidence  without  an 
oath  must  appear  as  a result  of  proper  inquiry  before  unsworn 
testimony  can  be  received  by  the  Court  under  s.  1003  (and  s.  16 
of  The  Canada  Evidence  Act),  and  the  record  in  any  legal  pro- 
ceeding should  show  the  whole  inquiry  made  by  the  Court  (or 
justice  or  other  presiding  officer,  as  the  case  may  be)  so  that  the 
opinion  formed  as  a result  thereof  can  be  the  subject  of  review 
and  revision,  if  necessary,  by  a Court  of  Appeal. 

Many  of  my  observations  are  supported  by  opinions  ex- 
pressed in  cases  to  which  I shall  now  refer.  In  Rex  v.  Brasier 
(1779),  1 Leach  199  at  200,  168  E.R.  202,  the  judges  assembled 
at  Serjeants’-Inn  Hall  were  unanimously  of  opinion: 
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'‘That  no  testimony  whatever  can  be  legally  received  except 
upon  oath;  and  that  an  infant,  though  under  the  age  of  seven 
years,  may  be  sworn  in  a criminal  prosecution,  provided  such* 
infant  appears,  on  strict  examination  by  the  Court,  to  possess  a 
sufficient  knowledge  of  the  nature  and  consequences  of  an  oath, 

. . . for  there  is  no  precise  or  fixed  rule  as  to  the  time  within 
which  infants  are  excluded  from  giving  evidence;  but  their  ad- 
missibility depends  upon  the  sense  and  reason  they  entertain  of 
the  danger  and  impiety  of  falsehood,  which  is  to  be  collected  from 
their  answers  to  questions  propounded  to  them  by  the  Court; 
but  if  they  are  found  incompetent  to  take  an  oath,  their  testimony 
cannot  be  received.” 

Rex  V.  Brasier  is  mentioned  in  Reg.  v.  Guttridges^  Fellowes 
and  Goodwin  (1840),  9 C.  & P.  471,  173  E.R.  916,  and  Reg.  v. 
lAUyman,  [1896]  2 Q.B.  167.  It  is  referred  to  in  Reg.  v. 
Paul  (1890),  25  Q.B.D.  202,  and  The  Attorney -General  v.  O’Sul- 
livan, [1930]  I.R.  552  at  556.  See  also  Rex  v.  Southern  (1930), 
22  Cr.  App.  R.  6 at  12,  13,  and  Rex  v.  Surgenor  (1940),  27  Cr. 
App  R.  175. 

In  Sankey  v.  The  King,  [1927]  S.C.R.  436,  48  C.C.C.  97, 
[1927]  4 D.L.R.  245,  Anglin  C.J.C.,  delivering  the  judgment  of 
the  Court,  said,  at  pp.  439-40: 

“Now  it  is  quite  as  much  the  duty  of  the  presiding  judge 
to  ascertain  by  appropriate  methods  whether  or  not  a child 
offered  as  a witness  does,  or  does  not,  understand  the  nature  of 
an  oath,  as  it  is  to  satisfy  himself  of  the  intelligence  of  such  child 
and  his  appreciation  of  the  duty  of  speaking  the  truth.  On  both 
points  alike  he  is  required  by  the  statute  to  form  an  opinion;  as 
to  both  he  is  entrusted  with  discretion,  to  be  exercised  judicially 
and  upon  reasonable  grounds.  The  term  ‘child  of  tender  years’ 
is  not  defined.  Of  no  ordinary  child  over  seven  years  of  age 
can  it  be  safely  predicated,  from  his  mere  appearance,  that  he 
does  not  understand  the  nature  of  an  oath.  Such  a child  may  be 
convicted  of  crime.  Grim.  Code,  sections  17-18.  A very  brief 
inquiry  may  suffice  to  satisfy  the  judge  on  this  point.  But  some 
inquiry  would  seem  to  be  indispensable.  The  opinion  of  the 
judge,  so  formed,  that  the  child  does  not  understand  the  nature 
of  an  oath  is  made  by  the  statute  a pre-requisite  to  the  reception 
in  evidence  of  his  unsworn  testimony.  With  the  utmost  respect, 
in  our  opinion  there  was,  in  this  instance,  no  material  before  the 
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judge  on  which  he  could  properly  base  such  an  opinion.  He  ap- 
parently misconceived  the  duty  in  this  regard  imposed  upon  him 
by  the  statute.” 

In  Rex  V,  Molnar  (1947),  90  C.C.C.  194,  it  was  held  (I  quote 
the  headnote) : ‘‘Where  a Magistrate  makes  a conviction  relying 
in  part  on  the  unsworn  evidence  of  children  the  conviction  must 
be  set  aside  if  it  appears  that  he  made  no  inquiry  whether  the 
children  understood  the  nature  of  an  oath  or  whether  they 
understood  the  duty  of  speaking  the  truth.” 

I refer  also  to  Phipson  on  Evidence,  8th  ed.  1942,  p.  446; 
Taylor  on  Evidence,  12th  ed.  1931,  ss.  1377-8;  and  Wigmore  on 
Evidence,  3rd  ed.  1940,  vol.  2,  ss.  505  et  seq;  and  vol.  6,  ss.  1821 
et  seq. 

It  was  argued  by  counsel  for  the  Crown  that  no  substantial 
wrong  or  miscarriage  of  justice  has  actually  occurred  because 
the  unsworn  evidence  given  by  the  child  can  be  wholly  disregarded 
and  on  the  evidence  of  the  father  of  the  girl,  who  testified  to 
seeing  the  accused  in  the  act  of  wrongdoing,  the  only  conclusion 
that  a jury  could  reasonably  reach  is  that  the  accused  was  guilty 
of  the  offence  of  attempting  to  have  carnal  knowledge  of  the 
child.  I think  that  argument  cannot  be  given  effect.  The 
learned  judge  obviously  gave  weight  and  effect  to  the  unsworn 
testimony  of  the  child.  He  said  in  his  reasons  for  judgment: 
“I  am  going  to  accept  the  evidence  of  the  child  Marie  as  cor- 
roborated by  her  father.”  I do  not  know  what  conclusion  he 
might  have  reached  if  the  substantial  body  of  evidence  given  by 
the  child  had  not  been  given  by  her.  Her  evidence  may  well  have 
been  the  deciding  factor  which  led  to  his  conclusion  that  the 
guilt  of  the  accused  was  sufficiently  established:  see  Bankey  v. 
The  King^  supra,  at  p.  440. 

The  accused  was  convicted  on  both  charges  made  against  him, 
and  that  is  plainly  wrong.  The  commission  of  the  offence  of 
attempting  to  have  carnal  knowledge  of  the  child  included  the 
offence  of  indecent  assault  upon  her,  and  the  accused  could  not 
be  found  guilty  and  sentences  imposed  on  him  for  both  offences: 
see  Rex  v.  Quinton,  [1947]  S.C.R.  234,  88  C.C.C.  231,  3 C.R.  6. 

These  are  the  reasons  for  the  order  of  this  Court  made  at 
the  conclusion  of  the  hearing  of  the  appeal,  as  mentioned,  that 
both  convictions  against  the  accused  be  quashed  and  that  there 
should  be  a new  trial.  In  his  notice  of  appeal  the  appellant 
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asked  that  in  the  event  of  a new  trial  it  should  be  with  a jury. 
That  request  should  be  granted,  and  accordingly  the  new  trial  as 
ordered  should  be  with  a jury. 


New  trial  ordered. 


Solicitors  for  the  appellant:  Donohue  and  Maher , Sarnia. 
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[McRUER  C.J.H.C.] 

[COURT  OF  APPEAL.] 

Empire-Universal  Films  Limited  et  aL  v*  Rank  et  aL 

Practice — Writ  of  Summons — Service  Out  of  Ontario- -What  Must  Ap- 
pear on  Application  for  Leave  to  Issue  Concurrent  Writ  for  Service 
Out — Discretion  of  Court — Sufficiency  of  Affidavit — Rules  25,  26. 

The  making  of  an  order  for  service  of  a writ  of  summons  out  of  Ontario 
is  in  every  case  a mafler  in  the  discretion  of  the  judge  or  officer  ap- 
plied to,  and  even  if  an  applicant  has  a claim  that  comes  within  a class 
mentioned  in  Rule  25  he  cannot  claim  an  order  ex  debito  justitiae.  A 
judicial  discretion  is  to  be  exercised. 

To  permit  of  the  proper  exercise  of  this  judicial  discretion,  something 
more  must  appear  in  the  affidavit  in  suppoit  of  the  application  than 
the  mere  statement  that  the  deponent,  or  the  plaintiffs  solicitor,  con- 
siders that  the  case  is  a proper  one  for  granting  leave  for  service  out. 
Under  Rule  26  the  affidavit  is  required  to  show,  and  not  merely  to 
state,  that  the  case  is  a proper  one  for  granting  such  leave.  This  does 
not  mean  that  there  is  to  be  something  in  the  nature  of  a trial  and 
determination  of  the  applicant’s  fights,  but  there  .should  be  a frank 
disclosure  of  the  material  facts  necessary  to  enable  the  judge  or  officer 
to  exercise  his  discretion  judicially  in  determining  whether  the  case 
is  a proper  one  for  service  out  of  Ontario  under  the  Rules. 

On  an  application  to  rescind  an  ex  parte  order  for  service  out  of  the 
jurisdiction  the  plaintiff  should  not  be  permitted  to  rely  upon  a state- 
ment of  claim  delivered  after  the  making  of  the  ex  parte  order,  unsup- 
ported by  any  affidavit  verifying  the  facts  stated  in  it. 

An  appeal^  by  leave  of  McRuer  C.J.H.C.,  from  an  order 
of  Genest  J.,  [1947]  O.W.N.  725,  dismissing  an  appeal  from 
an  order  of  Conant,  Master,  who  refused  to  set  aside  an 
ex  parte  order  giving  leave  to  the  plaintiffs  to  issue  a con- 
current writ  for  service  out  of  Ontario. 

The  reasons  for  giving  leave  to  appeal  were  as  follows : 

20th  September  1947.  McRuer  C.J.H.C.  [orally,  after  stat- 
ing the  nature  of  the  application  to  him] : — ^The  application  was 
made  to  the  Master  under  Rules  25  and  26,  and  counsel  has  relied 
particularly  on  Rule  25,  s.  1,  clauses  (c),  {g),  {h)  and  {%).  The 
sole  ground  argued  before  me  was  that  the  affidavit  of  Alfred 
William  Perry,  filed  in  support  of  the  motion  made  before  the 
Master  in  the  first  instance,  was  insufficient,  and  that  it  did  not 
set  out  those  facts  that  ought  to  have  been  put  before  the  Master 
in  order  that  he  might  exercise  the  discretion  vested  in  him.  To . 
dispose  of  this  matter  it  is  necessary  to  examine  carefully  Rule 
26,  which  has  the  force  of  a statute,  and  to  remember  that  no 
authority  for  the  issue  of  process  of  the  Court  directed  to  a 
foreigner  resident  out  of  the  jurisdiction  exists  except  under  the 
provisions  of  the  Rule.  The  Rule  reads: 

“An  application  to  allow  service  out  of  Ontario  may  be  made 
ex  parte  and  shall  be  supported  by  an  affidavit,  stating  that  in  the 
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belief  of  the  deponent  the  applicant  has  a right  to  the  relief 
claimed,  and  showing  in  what  place  or  country  the  person  to  be 
served  is  or  probably  may  be  found,  and  whether  he  is  a British 
subject  or  not,  and  that  the  case  is  a proper  one  for  service  out 
of  Ontario  under  these  Rules.” 

It  will  be  observed  that  there  are  four  requirements  to  be 
shown  by  affidavit: 

(a)  that  the  deponent  believes  the  applicant  has  a right  to 
the  relief  claimed; 

(b)  the  place  or  country  in  which  the  person  to  be  served 
is  or  probably  may  be  found; 

(c)  whether  the  person  to  be  served  is  a British  subject  or 
not;  and 

(d)  that  the  case  is  a proper  one  for  service  out  of  Ontario 
under  the  provisions  of  the  Rules. 

In  my  view  the  function  of  the  Court  is  to  examine  Rule  25 
to  ascertain  what  the  law  is  with  respect  to  service  out  of  Ontario, 
and  to  examine  the  facts  set  forth  in  the  affidavit  required  by 
Rule  26  to  ascertain  whether  those  facts  disclose  a case  that 
comes  within  the  law.  Even  if  the  facts  do  disclose  a case  that 
comes  within  the  law  the  Court  still  has  a discretion  to  reject  the 
application,  exercising  that  discretion,  of  course,  for  good  reason 
and  not  arbitrarily. 

There  are  certain  guiding  principles  that  are  laid  down  in 
many  of  the  cases  cited,  and  I propose  to  refer  to  two  of  them 
only.  These  principles  were  not  seriously  contested  on  the  argu- 
ment before  me. 

In  Societe  Generale  de  Paris  v.  Dreyfus  Brothers  (1887),  37 
Ch.  D.  215  at  225,  Bindley  L.J.  uses  this  language: 

“The  object  in  giving  leave  to  serve  the  writ  is  to  put  the 
parties  in  a position  to  try  the  action  by-and-bye,  but  at  the  same 
time  a judge  cannot  perform  the  duty  imposed  upon  him  by 
this  Order  unless  he  so  far  look  into  the  matter  as  to  see  whether 
the  plaintiff  has  a probable  cause  of  action  or  not.  I do  not  think 
the  Court  ought  to  look  into  the  defence  as  distinguished  from 
the  plaintiff’s  case.  The  Court  must  look  at  the  plaintiff’s  case 
and  see  whether  he  has  a probable  cause  of  action.” 

At  p.  226,  Lopes  L.J.  states:  “Allowing  or  disallowing  serv- 

ice out  of  the  jurisdiction  is  a matter  of  discretion.  If  a primd 
facie  case  is  made  on  the  affidavits  that  there  is  a cause  of  action^ 
within  Order  XI.,  and  the  rules  of  that  Order,  the  Court  in  its 
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discretion  permits  the  service.  If,  on  the  other  hand,  no  such 
case  is  made  out,  or  if  it  is  shewn  by  the  party  on  whom  service 
is  sought  to  be  effected  that  there  is  a clear  and  complete 
defence,  the  Court  in  its  discretion  does  not  grant  but  refuses 
such  service.” 

The  matter  was  dealt  with  quite  recently  in  George  Monro, 
Limited  v.  American  Cyanamid  and  Chemical  Corporation,  [1944] 
K.B.  432.  I read  from  the  judgment  of  Scott  L.J.  at  p.  437 : 

“Service  out  of  the  jurisdiction  at  the  instance  of  our  courts  is 
necessarily  prima  facie  an  interference  with  the  exclusive  juris- 
diction of  the  sovereignty  of  the  foreign  country  where  service 
is  to  be  effected.” 

du  Parcq  L.J.,  at  pp.  441-2,  said:  “Whoever  exercises  that 

jurisdiction,  it  should  always  be  remembered  that  an  applica- 
tion under  the  rule  should  never  be  granted  without  full  knowl- 
edge and  careful  consideration  of  all  the  relevant  circumstances. 
Goddard  L.J.  has  already  referred  to  Or.  XI,  r.  4,  which  itself 
makes  the  matter  plain  enough,  but  it  is  well  to  remind  those  who 
now  exercise  the  jurisdiction  of  the  important  observations  made 
in  this  Court  in  1908  by  Farwell  L.J.  in  The  Hagen  ( [1908]  P. 
189,  201)  when  he  said  that  during  what  were  then  the  present 
sittings  Vaughan  Williams  L.J.  and  he  had  on  more  than  one 
occasion  to  consider  Or.  XI  and  had  come  to  the  conclusion  which 
he  then  put  under  three  heads.  In  the  first  of  the  three  heads 
the  court  adopted  the  statement  of  Pearson  J.  in  Societe  Generate 
de  Paris  v.  Dreyfus  Brothers,  supra.  I need  only  say  that  there 
Pearson  J.  called  attention  to  the  high  importance  of  the  matter 
and  said  that  the  ‘court  ought  to  be  exceedingly  careful  before  it 
allows  a writ  to  be  served  out  of  the  jurisdiction.’  The  second 
point  was  that  ‘if  on  the  construction  of  any  of  the  sub-heads  of 
Or.  XI  there  was  any  doubt,  it  ought  to  be  resolved  in  favour  of 
the  foreigner.’  The  third  point  was  that  ‘full  and  fair  disclosure 
is  necessary,’  that  is,  full  and  fair  disclosure  in  the  affidavit  in 
support  of  the  application,  and  that  ‘a  failure  to  make  such  full 
and  fair  disclosure  would  justify  the  court  in  discharging  the 
order,  even  although  the  party  might  afterwards  be  in  a position 
to  make  another  application.’  I would  only  add  to  that  a refer- 
ence to  what  was  said  by  Lord  Haldane  in  Johnson  v.  Taylor 
Brothers  ([1920]  A.C.  144,  153)  in  the  House  of  Lords:  ‘Order 

XI,  r.  1,  does  not  lay  down  in  imperative  terms  a new  principle  of 
law  as  to  be  applicable  in  all  cases.  What  it  does  is,  while  leaving 
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intact  the  old  principle  that  by  the  law  of  England  jurisdiction 
depends,  broadly  speaking,  on  presence  within  the  jurisdiction, 
to  enable  the  court  to  give  special  leave  for  service  out  of  the 
jurisdiction  in  certain  circumstances.  The  court  may  do  so,  that 
is  to  say,  that  the  court  has  a new  power  which  it  is  enabled  to 
exercise  in  particular  cases  which  seem  to  it  to  fall  within  the 
spirit  as  well  as  the  letter  of  the  various  classes  of  case  provided 
for.  This  appears  to  me  to  entitle  the  court  to  refuse  to  give  such 
leave  in  an  instance  in  which  the  proceeding,  though  for  a breach 
within  the  jurisdiction  and  in  the  letter  within  the  terms  of  the 
rule,  is  in  substance  not  so.’  ” 

I now  examine  the  material  that  was  before  the  Master  in  the 
first  instance,  when  he  granted  leave  to  issue  the  writ  for  service 
beyond  the  jurisdiction.  It  is  all  contained  in  the  affidavit  of 
Alfred  William  Perry.  This  affidavit  is  very  short  and  as  I view  it 
does  not  set  out  any  facts  on  which  one  could  base  an  opinion  as 
to  whether  on  those  facts  the  cause  of  action  actually  existed. 
The  paragraphs  relevant  to  the  real  issue  as  to  whether  the 
affidavit  shows  that  the  case  is  a proper  one  for  service  out  of 
Ontario  are  paras.  2,  3 and  7.  Other  paragraphs  deal  with  the 
other  headings  that  I have  set  out  in  the  breakdown  of  Rule  26. 

Para.  2 is  merely  a statement  of  what  is  claimed  in  the  writ, 
but  even  reading  it  as  a purported  statement  of  fact  as  to  what 
the  action  is  about  it  shows  only  this:  (1)  the  plaintiffs  have 

issued  a writ  against  the  above-named  defendants;  (2)  the  claim 
is  for  specific  performance  of  a contract  or  contracts;  (3)  under 
the  contracts  the  plaintiffs  became  entitled  to  the  exclusive  and 
sole  right  together  with  other  rights  to  distribute,  exploit  and 
permit  others  to  exhibit  in  the  Dominion  of  Canada  and  in  New- 
foundland certain  motion  pictures;  (4)  J.  Arthur  Rank,  General 
Cinema  Finance  Corporation  Limited,  Universal  Pictures  Com- 
pany Inc.  and  United  World  Pictures  Co.  Inc.  have  broken  the 
contracts;  (5)  the  defendants  wrongfully  conspired  among  them- 
selves to  break  and  defeat  the  contracts;  (6)  a claim  for  an  injunc- 
tion is  made  against  the  defendants,  and  for  an  interim  injunc- 
tion restraining  the  defendants  and  their  associates,  etc.,  from 
distributing  and  licensing  for  distribution  and  exhibition  in 
Ontario  and  elsewhere  in  Canada  and  Newfoundland  the  motion 
pictures  referred  to  and  any  other  motion  pictures  produced  by 
General  Cinema  Finance  Corporation  Limited,  its  subsidiaries, 
etc.,  and  for  an  injunction  restraining  the  defendants  from  grant- 
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ing  to  any  person,  firm  or  corporation  other  than  the  plaintiffs 
a licence  to  distribute  in  the  Province  of  Ontario  and  elsewhere 
in  the  Dominion  of  Canada  and  in  Newfoundland  any  of  the  said 
motion  pictures. 

Para.  3 states  that  the  said  contract  or  contracts  have  been 
breached  within  Ontario  by  the  delivery,  distribution  and  exhibi- 
tion within  Ontario  of  some  of  the  said  motion  pictures  contrary 
to  the  said  contract  or  contracts.  It  will  be  observed  that  no- 
where is  the  contract  identified,  there  is  no  statement  as  to  what 
was  to  be  done  under  the  contract,  and  there  is  no  statement  as 
to  what  part  of  the  contract,  if  any,  was  to  be  performed  in 
Ontario.  The  material  does  not  show,  as  a matter  of  fact,  what 
the  contract  required,  nor  does  it  show  what  acts  are  said  to  have 
constituted  the  breach.  At  the  most  all  one  knows  from  reading 
the  affidavit  is  that  the  deponent  says  that  the  plaintiffs  became 
entitled  to  the  exclusive  rights  to  distribute,  etc.  in  Canada  and 
Newfoundland  certain  motion  pictures  and  that  delivery,  dis- 
tribution and  exhibition  within  Ontario  were  contrary  to  the 
contract.  These  are  conclusions  of  law  and  not  statements  of 
fact.  The  facts  sworn  to  are  not  sufficient  to  establish  prima 
facie  evidence  of  a valid  contract  that  limited  the  rights  of  the 
defendants  to  the  distribution  and  exhibition  within  Ontario  of  a 
class  of  motion  pictures  that  came  within  the  class  of  motion 
pictures  distributed  within  Ontario.  To  accept  the  mere  state- 
ment that  the  contracts  have  been  breached  within  Ontario  by 
the  delivery,  distribution  and  exhibition  within  Ontario  of  some 
motion  pictures  contrary  to  the  contract  is  to  delegate  to  the 
1 deponent  the  function  of  deciding  what  the  contract  was  and 
I what  constituted  a prima  fax^ie  breach  of  it. 

Para.  7 to  my  mind  adds  nothing  on  this  point.  It  is  merely 
a statement  that  the  deponent  is  advised  and  believes  that  the 
! plaintiffs  have  a good  cause  of  action.  This  is  required  under 
I the  Rule,  but  that  does  not  assist  the  Court  in  coming  to  a con- 
i elusion  that  the  facts  show  a probable  cause  of  action. 

I This  disposes  of  the  material  that  was  before  the  learned 
1 Master  in  the  first  instance.  It  is  argued,  however,  that  upon  the 
I application  to  rescind  the  ex  parte  order  the  Master  had  access 
I to  further  material.  The  defendants  here  applying  moved  for 
I an  order  rescinding  the  ex  parte  order  in  so  far  as  the  applicants 

were  concerned  and  for  an  order  setting  aside  the  concurrent 
writ  of  summons  that  had  been  issued  pursuant  to  the  order  and 
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for  an  order  for  extension  of  time,  or  in  the  alternative  for  an 
order  granting  the  applicants  leave  to  enter  a conditional  appear- 
ance on  grounds  set  out.  In  support. of  this  application  certain 
affidavits  were  filed  by  the  applicants  and  in  the  affidavits  refer- 
ence was  made  to  a statement  of  claim  that  had  at  that  time  been 
filed  and  served  on  certain  defendants.  Counsel  advise  me  that 
these  affidavits  were  used  in  support  of  the  alternative  motions 
as  there  were  certain  important  matters  raised  in  the  statement 
of  claim  that  brought  into  question  the  jurisdiction  of  the  Supreme 
Court  of  Ontario,  particularly  the  clause  in  the  contract  referred 
to  in  the  statement  of  claim,  art.  IX,  s.  3 : 

“This  Agreement  shall  be  construed  under  the  laws  of  the 
State  of  New  York,  to  the  jurisdiction  of  which  each  of  the 
parties  submits.” 

Counsel  for  the  plaintiffs  urges  that  the  statement  of  claim 
under  these  circumstances  might  be  examined  by  the  Master  on 
the  motion  to  rescind,  and  by  my  brother  Genest,  to  ascertain 
whether  it  had  been  shown  to  the  Court  that  the  case  was  a 
proper  one  for  service  out  of  Ontario.  I have  grave  reason  to 
doubt  that  this  is  so.  The  statement  of  claim  contains  a series 
of  allegations  and  it  would  seem  to  me  that,  even  if  these  alle- 
gations were  such  that  if  sworn  to  they  would  be  sufficient  to 
satisfy  the  terms  of  Rule  26,  it  would  be  a great  hardship  on  the 
applicants  if  they  were  examined  for  that  purpose,  considering 
the  circumstances  under  which  they  were  brought  before  the 
Court.  There  were  facts  set  out  in  the  statement  of  claim  and 
in  the  schedules  that  were  important  to  put  before  the  Court  on 
the  application  for  another  purpose. 

One  is  not  to  forget  the  fundamental  purpose  of  Rules  25  and 
26  and  that  is  to  extend  the  jurisdiction  of  the  Court;  nor  is  one 
to  forget  the  cautious  manner  in  which  these  Rules  should  be 
applied.  This  has  been  emphasized  repeatedly  in  the  British 
courts  and  it  may  be  appropriate  to  emphasize  it  here.  The  re- 
quirement is  that  it  be  shown  by  affidavit  that  the  case  is  a 
proper  one  for  service  out  of  Ontario  and  all  the  judgments  of  the 
English  courts  have  stressed  the  affidavit.  It  is  one  thing  to 
make  a statement  in  an  affidavit  on  which  the  deponent  is  subject 
to  cross-examination,  the  result  of  which  may  be  put  before  the' 
Court  in  weighing  the  effect  of  the  affidavit  and  in  deciding  whe-  4 
ther  discretion  should  be  exercised  or  not,  and  it  is  quite  another 
thing  to  make  allegations  in  the  statement  of  claim  and  to  ask 
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the  Court  to  act  on  those  allegations  no  matter  how  the  state- 
ment of  claim  may  have  been  brought  before  the  Court. 

At  one  stage  during  the  argument  I had  inclined  to  the  view 
that  the  action  having  been  crystallized  to  the  extent  that  a 
statement  of  claim  had  been  filed,  it  would  be  proper  to  examine 
it  to  ascertain  whether  any  cause  of  action  was  shown  in  the 
pleading,  but  on  reflection  I have  come  to  the  conclusion  that  any 
such  view  would  be  quite  inconsistent  with  the  careful  applica- 
tion of  the  principles  clearly  laid  down  in  the  cases  to  which  I 
have  referred  and  many  other  cases  cited  in  them  and  cited  in 
argument  and  the  express  provisions  of  the  Rule. 

However,  even  if  one  accepted  the  statement  of  claim  as  a 
statement  of  facts  which  may  be  examined  under  the  provisions 
of  Rule  26  it  does  not  show  with  satisfactory  clarity  that  there 
are  grounds  on  which  the  jurisdiction  should  be  exercised  in 
respect  of  each  of  the  three  defendants  who  are  parties  to  this 
application. 

Counsel  strongly  urges  that  there  is  an  allegation  of  con- 
spiracy against  all  three  which  can  reasonably  be  interpreted  as 
an  agreement  existing  among  them  to  bring  about  a breach  of 
contract  in  Ontario.  The  allegation  is  made  with  no  particularity 
and  no  damages  are  sought  for  the  conspiracy.  The  relief  claimed 
is  in  effect  an  injunction  to  restrain  interference  with  the  rights 
of  the  plaintiffs.  I may  repeat  here  again  that  if  a judicial  officer 
is  to  exercise  the  discretion  vested  in  him  under  the  Rule  it  seems 
to  me  he  should  have  before  him  a clearer  statement  of  the  facts 
relied  on  in  respect  of  the  alleged  conspiracy.  There  is  no  state- 
ment as  to  just  what  the  agreement  (the  conspiracy)  was  or  how 
it  was  to  be  carried  out.  If  overt  acts  are  alleged,  no  overt  acts 
are  definitely  pleaded,  on  which  the  judicial  mind  could  come  to 
the  conclusion  that  such  acts  were  committed  in  the  jurisdiction, 
so  as  to  give  our  Courts  a right  to  entertain  the  matter. 

Having  in  mind  the  care  and  caution  that  should  be  exercised 
by  the  Court — the  exceeding  care  referred  to  by  Pearson  J. — 
before  it  allows  a writ  to  be  served  out  of  the  jurisdiction,  I doubt 
the  correctness  of  the  decision  of  my  brother  Genest. 

This  does  not  entirely  dispose  of  the  matter.  I must  come  to 
the  conclusion  that  the  appeal  involves  matters  of  such  impor- 
tance that  in  my  opinion  leave  should  be  given.  It  is  argued  on 
behalf  of  counsel  that  the  matter  is  not  of  great  importance  as 


242 


Ontario  Reports. 


[1948] 


the  question  of  jurisdiction  can  be  determined  in  the  action  in 
view  of  the  fact  that  the  applicants  only  enter  a conditional 
appearance.  It  is  also  suggested  that  the  material  may  be  ampli- 
fied by  affidavit  in  the  Court  of  Appeal  and  the  original  order 
may  be  confirmed,  as  has  been  done  in  other  cases. 

The  question  of  the  importance  of  the  matter  is  not  confined 
to  the  importance  to  the  parties  to  the  action.  In  The  Law 
Society  of  Upper  Canada  v.  MacNaughton  et  al.,  [1942]  O.W.N. 
551,  the  late  Chief  Justice  of  the  High  Court  has  this  to  say  of 
the  relevant  provision  of  Rule  493: 

“The  only  difficulty  I have  felt  about  granting  leave  to  appeal 
was  in  coming  to  a conclusion  as  to  whether  the  appeal  involves 
matters  of  such  importance  that,  in  the  opinion  of  the  judge 
applied  to  leave  ought  to  be  given.  It  may  be  that  the  question 
whether  there  ought,  or  ought  not,  to  have  been  an  injunction, 
is  of  no  very  great  importance  either  to  the  plaintiff  or  to  the 
defendant  MacNaughton  in  the  particular  case;  and  if  the  Rule 
[Rule  493]  means  that  leave  is  to  be  given  only  when  the  question 
is  very  important  to  the  immediate  parties,  then  possibly,  there 
is  no  right  to  grant  the  leave  that  is  asked  for.  But  I have 
thought  that  importance  generally  of  the  question  sought  to  be 
raised  upon  the  appeal  is  sufficient,  and  I think  that  this  proposed 
appeal  does  raise  a matter  of  considerable  general  importance, 
and  so  I think  that  I am  justified  in  granting  the  leave,  and, 
indeed,  ought  to  grant  it.” 

The  principles  to  be  kept  in  mind  on  this  branch  of  the  argu- 
ment were  again  reviewed  by  Hogg  J.  in  The  City  of  Toronto  v. 
British  American  Oil  Company  Limited^  [1946]  O.W.N.  223. 

Having  in  mind  what  has  been  stressed  so  frequently  in  well- 
considered  judgments,  that  service  out  of  the  jurisdiction  at  the 
instance  of  our  Courts  is  an  interference  with  the  exclusive 
sovereignty  of  a foreign  power  and  that  that  interference  should 
be  the  subject  of  an  exceedingly  careful  exercise  of  the  discre- 
tion, I think  it  is  of  importance  not  only  to  the  subject  of  a foreign 
power  who  comes  to  our  Courts  and  says:  “My  rights  under  the 
sovereign  state  in  which  I live  have  been  interfered  with  with-  | 
out  authority  because  the  judicial  officer  who  acted,  acted  with-'^'^ 
out  that  material  before  him  that  he  should  have  according  to  fhe-  Jr 
provisions  of  the  Rules”,  but  it  is  of  importance  to  the  practice 
of  this  Court  and  to  our  relations  with  foreign  powers  that  we  ^ 
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have  a clear  interpretation  of  Rule  26  by  a Court  of  appellate 
jurisdiction  in  the  Province,  and  that  those  who  apply  and  those 
who  may  be  subject  to  future  applications  may  know  how  and  on 
what  material  a judicial  officer  in  whom  the  discretion  is  vested 
may  exercise  that  discretion  and  how  far  he  may  examine 
material  that  has  come  before  him  in  any  other  manner  than  by 
an  affidavit  on  which  the  deponent  may  be  cross-examined  so  that 
the  truth  of  what  is  alleged  may  be  so  tested  for  the  benefit  of  the 
Court. 

I therefore  grant  leave  to  appeal.  Costs  will  be  costs  in  the 
appeal. 

Leave  to  appeal  granted. 

22nd  to  24th  October  1948.  The  appeal  was  heard  by  Robert- 
son C.J.O.  and  Fisher^  Laidlaw^  Roach  and  Aylesworth  JJ.A. 

J.  R.  Cartwright,  K.C.,  for  the  plaintiffs,  respondents,  raised 
a preliminary  objection:  On  the  original  interlocutory  motion 

before  the  Master  the  defendants  asked  for  alternative  relief. 
They  were  granted  the  right  to  enter  a conditional  appearance, 
which  was  one  of  the  alternatives,  and  have  therefore  no  right 
of  appeal:  The  Mutual  Reserve  Fund  Life  Association  v.  Dillon 
(1903),  34  S.C.R.  141;  Canadian  Pacific  Railway  Company  v. 
Rutherford,  [1945]  S.C.R.  609,  [1945]  3 D.L.R.  609,  58  C.R.T.C 
241. 

[The  Court  reserved  judgment  on  the  preliminary  objection, 
and  directed  counsel  to  proceed  with  the  argument  of  the  appeal.] 

D.  L.  McCarthy,  K.C.  {Peter  Wright  and  W.  G.  C.  Howland, 
with  him),  for  the  appellants:  The  Master  granted  the  ex  parte 
order  solely  on  the  Perry  affidavit,  but  on  the  motion  to  rescind 
this  order  he  considered  the  statement  of  claim  in  the  action, 
which  had  been  delivered  after  the  making  of  the  ex  parte  order. 
This  was  an  error,  since  the  motion  to  rescind  the  order  should 
have  been  considered  solely  on  the  materials  which  were  before 
him  when  he  made  the  original  order. 

The  Perry  affidavit  does  not  set  out  all  the  facts,  and  fails  to 
show  any  reason  for  bringing  the  foreign  defendants  before  the 
Courts  of  Ontario.  The  Master  agreed  with  this  submission,  but 
relieved  the  plaintiffs  against  the  irregularities  under  Rule  184. 

There  is  no  inherent  jurisdiction  in  the  Court  to  permit  its 
writ  to  run  in  a foreign  jurisdiction:  In  re  Busfield;  Whaley  v. 
Busfield  (1886),  32  Ch.  D.  123;  Societe  Generale  de  Paris  v. 
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Dreyfm  Brothers  (1887),  37  Ch.  D.  215;  Johnson  v.  Taylor  Bros, 
d Company y Limited ^ [1920]  A.C.  144. 

The  service  of  a writ  out  of  the  jurisdiction  is  an  interfer- 
ence with  foreign  sovereignty,  and  should  be  allowed  only  in  the 
clearest  possible  cases:  Brenner  v.  American  Metal  Co.  (1920), 

48  O.L.R.  525,  varied  50  O.L.R.  25;  Rosier  v.  Hilbery,  [1925] 
Ch.  250. 

This  contract  is  expressly  governed  by  the  law  of  the  State 
of  New  York,  and  the  parties  submitted  to  its  jurisdiction.  The 
action  should  therefore  be  tried  there:  Ocean  Steamship  Com- 

pany, Limited  v.  Queensland  State  Wheat  Board,  [1941]  1 K.B. 
402,  [1941]  1 AU  E.R.  158. 

Where,  as  here,  the  affidavit  is  gravely  defective  as  to  the  in- 
formation it  discloses,  and  when  the  contract  sued  upon  expressly 
makes  foreign  law  applicable,  service  out  of  the  jurisdiction 
should  not  be  permitted:  George  Monro,  Limited  v.  American 

Cyanamid  and  Chemical  Corporation,  [1944]  K.B.  432. 

The  party  applying  for  leave  to  serve  a writ  out  of  the  juris- 
diction must  make  full  disclosure  of  all  facts,  and  failure  to  do  so 
is  a ground  for  refusing  the  order:  Bloomfield  v.  Serenyi,  [1945] 

2 All  E.R.  646;  Tyne  Improvement  Commissioners  v.  Armement 
Anver sois  Societe  Anonyme  et  al.;  The  Brdbo  (1947) , 63  T.L.R. 
494.  The  point  is  treated  in  these  cases,  not  merely  as  a point 
of  practice,  but  as  a matter  of  great  importance.  There  is  noth- 
ing in  the  Perry  affidavit  setting  out  the  facts  on  which  the  claim 
for  conspiracy  is  based,  and  the  Master  discovered  these  facts 
for  the  first  time  by  a perusal  of  the  statement  of  claim.  Up  to 
this  point  there  is  only  an  extremely  weak  case  disclosed  against 
two  of  the  appellants,  who  are  involved  only  in  the  alleged  con- 
spiracy, and  not  in  the  breach  of  contract.  The  Perry  affidavit 
does  not  even  say  that  a conspiracy  existed,  but  states  simply 
that  the  plaintiffs  are  making  a claim  for  conspiracy,  without  any 
particulars. 

Apart  from  the  fact  that  the  statement  of  claim  was  not 
before  the  Master  on  the  original  application,  it  is  not  sworn  to 
or  verified  by  affidavit,  and  hence  cannot  be  considered: 
Kemerer  v.  Watterson  (1910),  20  O.L.R.  451.  McMahon  v. 
Waskochil  et  al.,  [1945]  O.W.N.  887,  is  distinguishable,  because 
that  was  an  application  merely  for  leave  to  enter  a conditional  j 
appearance.  The  mere  fact  that  the  statement  of  claim  is  , 
mentioned  in  an  affidavit,  and  exhibited  thereto,  does  not  en- . j;  | 
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title  the  Master  to  consider  it:  Great  Australian  Gold  Mining 

Company  v.  Martin  (1877),  5 Ch.  D.  1;  Perkins  v.  Mississippi 
and  Dominion  steamship  Company  {Limited)  (1884) , 10  P.R.  198. 

Here  the  statement  of  claim,  even  if  it  can  properly  be  looked 
at,  does  not  mention  all  the  contracts  sued  on,  and  is  therefore 
a very  dangerous  document  to  be  considered  by  the  Court.  The 
mere  fact  that  pictures  have  been  shown  in  Ontario  does  not 
amount  to  a breach  of  contract,  since  delivery,  under  the  con- 
tract, was  to  be  made  in  Montreal : Hemelryck  v.  William  Lyall 
Shipbuilding  Company ^ Limited^  [1921]  1 A.C.  698,  58  D.L.R. 
48,  [1921]  1 W.W.R.  926. 

The  Ontario  defendants  have  been  brought  into  the  action 
only  to  enable  the  plaintiffs  to  sue  the  foreign  defendants  in 
Ontario.  The  parties  to  the  contract  having  accepted  the  law 
of  the  State  of  New  York,  the  jurisdiction  of  the  Ontario  Courts 
is  ousted : Austrian  Lloyd  Steamship  Company  v.  Gresham  Life 
Assurance  Society,  Limited,  [1903]  1 K.B.  249;  Racecourse 
Betting  Control  Board  v.  Secretary  for  Air,  [1944]  Ch.  114, 
[1944]  1 All  E.R.  60.  [Robertson  C.J.O.:  Some  of  the  defend- 
ants have  not  submitted  to  New  York  law,  and  could  plead  that 
fact  as  a defence  if  sued  there.]  Yes,  but  the  balance  of  con- 
j venience  still  remains  in  favour  of  the  Courts  of  New  York: 

! J.  J.  Gibbons  Limited  v.  Berliner  Gramophone  Co.  Limited 
I (1912),  27  O.L.R.  402,  8 D.L.R.  571  (reversed  28  O.L.R.  620). 

I B.  O’Brien,  for  the  defendant  Eagle-Lion  Films  of  Canada 
I Limited.  This  is  not  the  forum  conveniens  and  we  would  prefer 
to  have  the  action  tried  in  New  York. 

J.  C.  Osborne,  for  the  defendant  Monogram  Pictures  of 
Canada  Limited,  adopted  the  position  of  Eagle-Lion  Films  of 
Canada  Limited. 

J.  R.  Cartwright,  K.C.  {F.  W.  Fisher,  K.C.,  and  P.  A.  H.  Hess, 
with  him),  for  the  plaintiffs,  respondents:  We  were  not 

required,  under  Rule  110,  to  deliver  a statement  of  claim  until 
all  the  defendants  had  appeared. 

The  Master  and  a judge  of  the  Supreme  Court  have  exercised 
their  discretion  in  our  favour,  and  this  should  not  be  lightly 
interfered  with:  Dunlop  Rubber  Company,  Limited  v.  Dunlop, 

[1921]  1 A.C.  367. 

The  motion  to  rescind  the  ex  parte  order  was  a fresh  proceed- 
ing, and  the  Master  was  not  limited  to  a consideration  of  the 
materials  previously  before  him:  Great  Australian  Gold  Min- 
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ing  Company  v.  Martin  (1877),  5 Ch.  D.  1';  Franchot  v.  General 
Securities  Corporation  {Limited)  (1899),  18  P.R.  291.  Addi- 
tional evidence  may  be  put  before  the  Court  at  any  time  before 
judgment,  and  therefore  all  the  documents  so  far  produced  can 
be  examined:  Witted  v.  Perntroke,  Galbraith  and  Co.  et  al. 

(1893),  68  L.T.  421. 

If  the  Perry  affidavit  is  defective  I ask  leave,  as  I asked 
below,  to  supplement  it.  I submit,  however,  that  this  is  not 
necessary.  The  English  Rule  respecting  service  out  of  the  juris- 
diction is  not  precisely  the  same  as  the  Ontario  Rule,  and  Eng- 
lish cases  must  be  applied  with  caution.  The  affidavit  need 
not  prove  our  case.  All  that  is  necessary  is  that  a prima  facie 
case  should  be  disclosed  to  entitle  us  to  an  order  for  service  out 
of  the  jurisdiction. 

The  plaintiffs  claim,  inter  alia,  an  injunction  against  the 
showing  of  certain  pictures  in  Ontario.  This  is  a well-recognized 
right:  Lumley  v.  Wagner  (1852),  1 DeG.  M.  & G.  604,  42  E.R. 
687;  Tozier  et  ux  v.  Hawkins  (1885),  15  Q.B.D.  650.  Conspirators 
who  have  brought  about  a breach  of  contract  will  be  restrained 
by  injunction:  Patterson  v.  Canadian  Pax^ific  Railway  Company 
et  al,  12  Alta.  L.R.  474,‘  [1918]  1 W.W.R.  40,  38  D.L.R.  183; 
Lerik  v.  Zaferis,  41  B.C.R.  526,  [1929]  3 W.W.R.  422,  [1930] 
1 D.L.R.  634;  Rex  v.  Container  Materials  Ltd.,  76  C.C.C.  18, 
[1941]  3 D.L.R.  145. 

The  appellants  are  necessary  and  proper  parties  to  the 
action  and  the  best  test  is  whether  or  not  a prudent  solicitor  for 
the  plaintiffs  would  join  all  the  parties  if  they  were  all  within  the 
jurisdiction  of  the  Court. 

All  the  cases  cited  on  behalf  of  the  appellants  were  colour- 
able attempts  to  issue  writs  against  foreign  defendants  when 
there  were  no  rights  in  existence  within  the  jurisdiction.  None 
of  them  was  a border-line  case.  If  we  must  make  more  than 
a prima  facie  case  entitling  us  to  service  out  at  this  stage,  we 
will  have  to  get  a great  many  affidavits  and  disclose  all  the 
evidence  in  our  possession,  which  would  involve  in  effect  a 
pretrial  of  the  action. 

D.  L.  McCarthy,  K.C.,  in  reply. 

Cur.  adv.  vult. 

23rd  February  1948.  The  judgment  of  the  Court  was  deliv- 
ered by 
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Robertson  C.J.O. : — ^This  is  an  appeal  by  three  of  the  defend- 
ants, namely,  J.  Arthur  Rank- Organization  Inc.,  General  Cinema 
Finance  Corporation  Limited  and  Eagle-Lion  Films  Inc.,  by 
leave  of  the  Chief  Justice  of  the  High  Court,  from  an  order  of 
Genest  J.,  dated  31st  July  1947.  The  nature  of  the  order 
appealed  from  can  be  most  simply  stated  by  setting  forth,  in 
the  order  in  which  they  occurred,  the  proceedings  leading  up 
to  it. 

This  action  was  commenced  by  writ  of  summons  issued  on 
the  7th  March  1947  against  nine  defendants.  All  of  them  were 
corporations  except  the  first-named  defendant  J.  Arthur  Rank, 
and  all  the  defendant  corporations  but  two  were  corporations 
with  no  office  or  place  of  business  in  Ontario.  J.  Arthur  Rank 
had  his  residence  in  England. 

On  the  12th  March  1947  the  plaintiffs  obtained  ex  parte, 
from  the  Master,  an  order  permitting  them  to  issue  a concurrent 
writ  for  service  out  of  Ontario  on  all  the  defendants  except  two 
companies  having  their  head  offices  in  Toronto,  and  such  con- 
current writ  was  thereupon  issued.  The  claim  endorsed  on  the 
writ  is  as  follows: 

“The  Plaintiff’s  claim  is  against  the  Defendants,  J.  Arthur 
Rank^  General  Cinema  Finance  Corporation  Limited^  Uni- 
versal Pictures  Company  Inc.  and  United  World  Pictures 
Co.^  Inc.^  for  specific  performance  of  a contract  or  contracts 
whereby  the  plaintiffs  became  entitled  to  the  exclusive  and  sole 
right  together  with  other  rights  to  distribute,  exploit  and  permit 
others  to  exhibit  in  the  Dominion  of  Canada  and  in  Newfoundland 
certain  motion  pictures,  which  contract  or  contracts  the  said 
defendants,  J.  Arthur  Rank,  General  Cinema  Finance  Corpora- 
tion Limited,  Universal  Pictures  Company  Inc.,  and  United 
World  Pictures  Co.,  Inc.,  have  breached  and  which  contract  or 
contracts  the  defendants  wrongfullj^  conspired  among  them- 
selves to  break  and  defeat;  and  is  against  the  defendants  for 
an  injunction  and  an  interim  injunction  restraining  the  defend- 
ants, their  associates,  affiliates,  servants  and  agents  and  each 
of  them  from  distributing  and  licensing  for  distribution  and 
exhibition  in  the  Province  of  Ontario  and  elsewhere  in  the 
Dominion  of  Canada  and  in  Newfoundland  the  said  motion  pic- 
tures and  any  other  motion  pictures  produced  by  General  Cine- 
ma Finance  Corporation  Limited,  its  subsidiaries,  associates  and 
affiliates  and  from  granting  to  any  person,  firm  or  corporation 
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other  than  the  plaintiffs  a license  to  distribute  in  the  Province 
of  Ontario  and  elsewhere  in  the  Dominion  of  Canada  and  in 
Newfoundland  any  of  the  said  motion  pictures.” 

The  present  appellants  and  the  defendant  J.  Arthur  Rank 
applied  to  the  Master  for  an  order  to  rescind  and  set  aside  the 
ex  parte  order  of  the  Master  of  the  12th  March  1947,  in  so  far 
as  these  four  defendants  were  concerned,  and  for  an  order  set- 
ting aside  the  concurrent  writ  of  summons  issued  pursuant  to 
the  said  order,  or,  in  the  alternative,  for  an  order  granting 
them  leave  to  enter  a conditional  appearance.  The  grounds  on 
which  application  was  made  were  set  forth  in  the  notice  of 
motion  as  follows : 


“(a)  That  the  Supreme  Court  of  Ontario  has  no  jurisdic- 
tion in  this  action. 

“(b)  That  this  action  as  against  the  applicants  does  not  come 
within  the  provisions  of  consolidated  rule  25. 

“(c)  That  if  this  action  as  against  the  applicants  does  come 
within  the  provisions  of  consolidated  rule  25,  the  balance  of 
convenience  is  in  favour  of  the  Courts  of  the  State  of  New  York. 

“(d)  That  on  the  application  for  the  said  Order  there  was 
not  full  disclosure  of  all  the  relevant  facts. 

“(e)  That  the  affidavit  of  Alfred  William  Perry  filed  on  the 
said  application  does  not  comply  with  consolidated  rules  26  and 
293. 


“(f)  That  the  said  Order  failed  to  limit  the  relief  granted  to 
the  relief  in  respect  of  that  part  of  the  contract  to  be  performed 
within  Ontario.” 

On  the  23rd  May  1947  the  Master  dismissed  this  applica- 
tion, except  to  this  extent,  that  he  granted  the  applicants  leave 
to  enter  a conditional  appearance.  The  present  appellants  gave 
notice  of  appeal  from  the  order  of  the  Master  dismissing  their 
application  to  rescind  his  order  of  12th  March.  The  defendant 
J.  Arthur  Rank  in  the  meantime  had  been  personally  served 
within  Ontario  with  the  original  writ  in  the  action,  and  he 
therefore,  did  not  join  in  any  further  appeal. 

This  appeal  from  the  Master’s  order  was  heard  by  Mr.  Justice 
Genest,  who  disposed  of  it  by  his  order  of  31st  July  1947,  dismiss- 
ing the  appeal  from  the  Master’s  order.  It  is  from  this  order  of 
Genest  J.  that  an  appeal  is  now  taken  by  the  same  three  defend- 
ants. 
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The  application  for  leave  to  issue  a concurrent  writ  for  serv- 
ice out  of  Ontario  was  supported  by  the  affidavit  of  one  Alfred 
William  Perry,  president  of  the  two  plaintiff  companies.  After 
stating  that  he  is  president  of  each  of  the  two  plaintiff  com- 
panies and  that  he  has  knowledge  of  the  matters  deposed  to, 
the  affidavit  sets  forth  the  fact  of  the  issue  of  the  writ  com- 
mencing an  action  for  the  relief  described  in  the  endorsement 
of  the  plaintiffs’  claim,  already  set  forth.  The  affidavit  then 
contains  the  following: 

“3.  That  the  said  contract  or  contracts  have  been  breached 
within  Ontario  by  the  delivery,  distribution  and  exhibition  with- 
in Ontario  of  some  of  the  said  motion  pictures  contrary  to  the 
said  contract  or  contracts. 

“4.  That  in  this  action  an  injunction  is  sought  to  restrain 
the  distribution  and  exhibition  in  Ontario  of  the  motion  pictures 
hereinbefore  mentioned. 

“5.  That  this  action  is  for  specific  performance  of  a con- 
tract or  contracts  which  have  been  breached  and  for  an  injunc- 
tion and  the  defendants,  J.  Arthur  Rank,  J.  Arthur  Rank 
Organization  Inc.,  General  Cinema  Finance  Corporation  Limited, 
Universal  Pictures  Company  Inc.,  International  Pictures  Cor- 
poration, United  World  Pictures  Co.  Inc.,  Eagle-Lion  Films  Inc., 
are  out  of  Ontario  and  each  of  the  last  mentioned  defendants 
is  a necessary  and  proper  party  to  this  action  brought  against 
the  defendants  Eagle-Lion  Films  of  Canada  Limited  and  Mono- 
gram Pictures  of  Canada  Limited. 

“6.  That  the  said  writ  of  summons  has  been  duly  served 
upon  the  defendant  Eagle-Lion  Films  of  Canada  Limited  and 
upon  the  defendant  Monogram  Pictures  of  Canada  Limited 
within  Ontario. 

“7.  That  I am  advised  and  believe  that  the  plaintiffs  have 
a good  cause  of  action  and  are  entitled  to  the  relief  which  they 
claim  against  the  said  defendants  in  respect  of  the  matters 
aforesaid.” 

The  affidavit  continues  with  a statement  of  the  places  of 
residence  of  the  defendants  to  be  served  out  of  Ontario,  or  the 
places  where  they  may  probably  be  found,  and  concludes  with 
the  statement  that  the  deponent  is  advised  by  the  plaintiffs’ 
solicitor  that  the  case  is  a proper  one  for  service  of  the  writ  of 
summons  out  of  Ontario  on  the  seven  defendants  to  whom  the 
concurrent  writ  is  directed. 
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I have  set  forth  at  length  the  contents  of  this  affidavit  be- 
cause of  the  fact  that  one  of  the  main  contentions  of  the  appel- 
lants is  that  the  affidavit  is  insufficient,  and  is  not  such  an 
affidavit  as  is  required  by  Rule  26  of  the  Rules  of  Practice. 
That  Rule  is  as  follows: 

“26.  An  application  to  allow  service  out  of  Ontario  may  be 
made  ex  parte  and  shall  be  supported  by  an  affidavit,  stat- 
ing that  in  the  belief  of  the  deponent  the  applicant  has  a right 
to  the  relief  claimed,  and  showing  in  what  place  or  country  the 
person  to  be  served  is  or  probably  may  be  found,  and  whether  he 
is  a British  subject  or  not,  and  that  the  case  is  a proper  one  for 
service  out  of  Ontario  under  these  Rules.” 


It  has  long  been  settled  that  the  making  of  an  order  for 
service  out  of  Ontario  is,  in  each  case,  a matter  in  the  discretion 
of  the  judge  or  officer  applied  to.  Rule  25,  under  which  such 
an  order  is  made,  is  not  in  imperative  terms.  The  Rule  says 
that  “service  out  of  Ontario* . . . may  be  allowed”,  and  although 
an  applicant  may  have  a claim  that  comes  within  a class  that 
the  Rule  prescribes,  he  cannot  claim  an  order  for  leave  for  service 
out  of  the  jurisdiction  ex  debito  justitiae:  Societe  Generale  de 

Paris  V.  Dreyfus  Brothers  (1887),  37  Ch.  D.  215;  Denton, 
Mitchell  & Duncan  Limited  v.  Jacobs  (1923),  23  O.W.N.  677, 
and  see  Johnson  v.  Taylor  Bros,  d Company,  Limited,  [1920] 
A.C.  144  per  Lord  Haldane  at  p.  153,  and  per  Lord  Dunedin  at 
p.  154.  There  is  a judicial  discretion  to  be  exercised. 


To  permit  of  the  proper  exercise  of  this  judicial  discretion, 
it  is  therefore  necessary  that  something  more  shall  appear  by 
the  affidavit  than  the  mere  statement  that  the  deponent  or  the 
plaintiff’s  solicitor  considers  that  it  is  a proper  case  for  grant- 
ing leave  for  service  out  of  the  jurisdiction.  Under  Rule  26  the 
affidavit  is  required  to  show,  and  not  merely  to  state,  that  the 
case  is  a proper  one  for  granting  such  leave.  The  reported 
decisions  indicate  a number  of  matters  that  are  proper  to  be 
considered  before  the  order  for  leave  is  granted,  even  when  the 
case  is  one  in  which  leave  may  be  granted  under  Rule  25.  This^- 
does  not  mean  that  there  is  to  be  something  in  the  nature  of  a 
trial  and  determination  of  the  applicant’s  rights,  but  there 
should  be  a frank  disclosure  of  the  material  facts  necessary  to 
enable  the  judge  or  officer  to  whom  application  for  leave  is 
made  to  exercise  his  discretion  judicially  in  determining  whether 
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the  case  is  a proper  one  for  service  out  of  Ontario  under  the 
Rules. 

With  respect,  I am  of  the  opinion  that  both  Genest  J.  and 
the  Master  erred  in  not  giving  proper  weight  to  the  objections 
taken  to  the  affidavit  of  Perry,  upon  which  the  order  for  leave 
was  granted.  That  affidavit  is  fatally  defective.  It  states  that 
the  action  is  brought  for  specific  performance  of  a contract  or 
contracts  and  for  an  injunction,  but  I cannot  find  any  statement 
in  the  affidavit  of  the  fact  that  any  contract  or  contracts  were 
made,  nor  when  nor  where  any  contract  was  made,  nor  who 
the  contracting  parties  were.  There  is  the  statement  in  para. 
2 of  the  affidavit  that  the  plaintiffs  have  issued  a writ  of  sum- 
mons against  the  defendants  claiming  certain  relief,  which  the 
affidavit  describes  in  the  terms  of  the  endorsement  upon  the 
writ,  but  in  that  paragraph  nothing  more  is  deposed  to  than 
would  have  appeared  by  the  mere  exhibiting  of  the  writ  of  sum- 
mons itself.  Para.  3 of  the  affidavit  says  that  the  said  contract 
or  contracts  have  been  breached  within  Ontario,  but  there  is  no 
statement  that  any  of  the  defendants  was  a party  to  any  such 
breach  within  Ontario.  In  fact,  there  is  nothing  of  substance 
in  the  affidavit  to  indicate  why  the  defendants  who  are  out  of 
Ontario  are  sued  in  Ontario  for  the  relief  claimed,  that  is,  for 
specific  performance  and  for  an  injunction,  both  of  these 
remedies  being  of  a nature  that  an  Ontario  Court  could  not, 
under  any  ordinary  circumstances,  enforce  against  defendants 
out  of  Ontario.  There  is  no  statement  in  the  affidavit  that  in 
fact  there  has  been  any  conspiracy  by  the  defendants  among 
themselves,  if  that  is  relied  upon  as  part  of  the  cause  of  action 
stated  in  the  claim  in  the  writ  of  summons. 

In  George  Monro,  Limited  v.  American  Cyanamid  and 
Chemical  Corporation,  [1944]  K.B.  432,  Scott  L.J.  said  at  p. 
437 : “It  is  most  important  that  the  realities  of  the  case  should 
be  considered.”  In  Rosier  v.  Hilbery,  [1925]  Ch.  250  at  259, 
the  Master  of  the  Rolls,  after  a reference  to  the  terms  in  which 
the  Rule  is  expressed,  said:  “The  jurisdiction  is  discretionary, 

I and  there  is  no  question  that  in  deciding  whether  or  not  it  will 
i exercise  its  discretion  the  Court  pays  attention  to  a great  number 
I of  matters,  in  particular  it  would  pay  attention  to  what  is  the 
I forum  conveniens.  It  would  have  regard  to  what  is  the  sub- 
I stance  of  the  matter  that  has  to  be  decided.” 


17— [1948]  O.R. 
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In  the  case  in  hand  there  was  no  information  given  on  the 
application  for  the  order  for  leave  as  to  which,  if  any,  of  the 
defendants  were  contracting  parties,  nor  whether  the  plaintiffs 
were  contracting  parties  with  them  or  any  of  them.  There  was 
no  information  as  to  the  acts,  if  any,  to  be  performed  by  any 
of  the  defendants  to  carry  out  any  contract  to  which  it  was 
a party,  nor  as  to  where  such  acts  were  to  be  performed.  There 
is  nothing  to  show  what,  if  any,  connection,  contractual  or 
otherwise,  the  defendants  within  Ontario  had  with  the  several 
defendants  to  be  served  out  of  Ontario.  There  is  no  informa- 
tion anywhere  as  to  the  extent  or  importance  of  the  alleged 
breaches  of  contract,  or  when  they  occurred.  Counsel  for  the 
plaintiffs  said  that  they  claimed  to  come  under  clauses  (e),  (h) 
and  (i)  of  s.  1 of  Rule  25.  Quite  apart  from  the  broader  grounds 
upon  which  the  affidavit  supporting  the  order  for  leave  is  open 
to  objection,  I fail  to  see  how,  in  the  absence  of  the  information 
I have  referred  to,  the  order  can  be  brought  under  any  of  the 
clauses  of  Rule  25  that  the  plaintiffs  rely  upon. 

After  the  making  of  the  order  granting  the  plaintiffs  leave 
to  issue  a concurrent  writ  for  service  out  of  Ontario,  the  plain- 
tiffs filed  a statement  of  claim  *in  the  action.  On  the  motion 
before  the  Master  to  rescind  his  order  granting  leave,  counsel 
for  the  plaintiffs  was  permitted  to  use  this  statement  of  claim 
as  further  material  supporting  the  order  for  leave.  The  state- 
ment of  claim  is  a lengthy  document,  and  there  are  attached 
to  it  as  Schedule  “A”  and  “B”,  what  purport  to  be  copies  of  two 
agreements  referred  to  in  the  pleading.  There  is  no  affidavit 
verifying  these  alleged  agreements,  nor  deposing  to  the  truth 
of  the  allegations  in  the  statement  of  claim.  In  these  circum- 
stances, I do  not  think  the  statement  of  claim  assists  the  plain- 
tiffs one  bit,  and  it  should  not  have  been  referred  to:  Perkins  v. 
Mississippi  and  Dominion  Bteamshiy  Company  {Limited)  (1884), 

10  P.R.  198;  Great  Australian  Gold  Mining  Company  v.  Martin 
(1877),  5 Ch.  D.  1. 

The  plaintiffs  also  requested  leave,  in  the  course  of  argument, 
to  file  a fresh  affidavit,  not  yet  made,  to  support  the  order  for 
leave  to  issue  a writ.  What  that  affidavit  will  say  or  by  whom 
it  will  be  made,  we  are  not  informed,  and  in  the  circumstances^  g ^ 
we  thought  we  should  not  grant  leave  to  file  the  suggested  new^i 
affidavit  at  this  stage  of  the  matter.  There  is  nothing  to  prevent  J . 
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the  plaintiffs  from  making  a new  application  to  the  Master  for 
leave  to  issue  a writ  for  service  out  of  Ontario,  if  they  are  so 
advised  but  as  the. plaintiffs  have  brought  a similar  action  else- 
where against  the  defendants,  a new  situation  has  arisen.  It  is 
also  of  importance  that  in  the  statement  of  claim  there  are 
claims  for  relief  made  that  are  not  to  be  found  in  the  endorse- 
ment upon  the  writ  of  summons,  and  that  may  present  their 
own  problems  in  the  event  of  a fresh  application. 

A preliminary  objection  was  taken  by  counsel  for  the  plain- 
tiffs, upon  which  we  reserved  judgment.  Counsel  objected  that 
the  appellants  having,  in  their  notice  of  motion,  asked  alterna- 
tively for  leave  to  enter  a conditional  appearance,  and  having 
been  granted  that  leave,  could  not  appeal.  He  referred  to  The 
Mutual  Reserve  Fund  Life  Association  v.  Dillon  (1903),  34  S.C.R. 
141  and  Canadian  Pacific  Railway  Company  v.  Rutherford, 
[1945]  S.C.R.  609,  [1945]  3 D.L.R.  609,  58  C.R.T.C.  241.  In 
view  of  the  well-settled  practice  of  the  Court  that  the  question 
of  jurisdiction  should  be  settled  at  the  earliest  possible  moment 
(Wolsely  Tool  and  Motor-Car  Co.  v.  Jackson  Potts  d Co.  (1914), 
6 O.W.N.  109),  the  same  considerations  do  not  arise  here  as  in 
the  cases  cited. 

For  the  reasons  stated  the  appeal  should  be  allowed,  and  in 
so  far  as  the  appellants  are  affected  thereby,  the  order  of  the 
Master  granting  leave  to  the  plaintiffs  to  issue  a concurrent  writ 
of  summons  should  be  set  aside  and  the  concurrent  writ  should 
be  amended  accordingly,  and  the  service  thereof  on  the  appel- 
lants should  also  be  set  aside.  The  appellants  should  have  the 
costs  of  the  motions  before  the  Master  and  Genest  J.  and  of 
this  appeal. 

Appeal  allowed  with  costs 

Solicitors  for  the  plaintiffs,  respondents:  Ludwig,  Fisher  & 
Holness,  Toronto. 

Solicitors  for  the  appellants:  McMillan,  Binch,  Wilkinson, 

Berry  d Wright,  Toronto. 

Solicitors  for  the  defendant  Eagle-Lion  Films  of  Canada 
Limited:  Phelan,  O’Brien  d Phelan,  Toronto. 

Solicitors  for  the  defendant  Monogram  Pictures  of  Canada 
I Limited:  Cowling,  MacTavish,  Watt,  Osborne  d Henderson, 

I Ottawa. 
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[URQUHART  J.] 

Re  Nakashidze. 

Brokers  — Hypothecation  of  Customers'  Securities  — Bankruptcy  of 
Broker  — Partial  Realization  hy  Pledgee  — Rights  in  Unsold 
Securities  — Legal  and  Illegal  Pledging  — Identification. 

Bankruptcy  — Broker  — Pledging  of  Customers'  Securities  — Partial 
Realization  hy  Pledgee  — Rights  of  Customers  in  Unsold  Securities 
— ■ Legal  and  Illegal  Pledging  — Identification  of  Shares. 

Where  a broker  pledges  customers’  shares,  some  with  and  some  without 
authority  from  the  customers,  to  secure  a loan  to  himself,  and  the 
pledgee  sells  some,  but  not  all,  of  the  securities,  those  customers  who 
are  able  to  identify  their  shares  among  the  securities  unsold  are 
entitled  to  have  them  returned  if  they  are  fully  paid  for  or  on  pay- 
ment of  the  balance  owing  to  the  broker  if  they  are  not  fully  paid  for. 
Re  Wiggins  Ltd.,  [1931]  O.R.  337,  applied.  The  American  doctrine  of 
“sharing  the  burden  of  the  loan”,  stated  and  applied  in  Re  Carroll  and 
Wright;  Ex  parte  Bain,  [1932]  O.R.  474,  should  not  be  applied  in  such 
circumstances. 

Insurance  — Life  Insurance  — Rights  of  Preferred  Beneficiary  — Policy 
Assigned,  with  Consent  of  Beneficiary,  as  Security  for  Loan  — Bank- 
ruptcy of  Insured  — Satisfaction  of  Loan  — The  Insurance  Act, 
R.S.O.  1937,  c.  256,  ss.  153,  156(1). 

An  insured,  with  the  consent  of  his  wife,  who  was  named  as  beneficiary, 
assigned  his  policies  to  a bank  as  security  for  a loan  to  him.  The  in- 
sured later  became  bankrupt  and  the  bank  realized  the  full  amount  of 
its  loan  by  the  sale  of  other  securities  in  its  hands.  Held„  the  policies 
must  be  returned  to  the  debtor  with  the  assignments  duly  cancelled. 
The  wife  signed  the  assignments  for  the  purpose  of  assisting  the 
debtor  only,  and,  that  purpose  having  been  fulfilled,  her  rights  revived 
and  the  policies,  being  impressed  with  a trust  in  her  favour  as  a 
preferred  beneficiary,  were  not  available  for  the  creditors  of  the  in- 
sured. In  re  Watson  (1932),  14  C.B.R.  160;  Royal  Bank  of  Canada  v. 
Dumart,  [1932]  O.R.  661,  applied. 

A MOTION  by  a trustee  for  directions. 

10th  February  1948.  The  motion  was  heard  by  Urquhart  J., 
sitting  as  Judge  in  Bankruptcy,  at  Toronto. 

B.  Luxenberg,  K.C.,  for  the  trustee. 

W.  J.  P.  Jenner,  K.C.,  for  Auden  Prospecting  Syndicate  and 
other  claimants. 

G.  T.  Scroggie,  K.C.,  for  Robert  Todd,  a claimant. 

J.  T.  Weir,  for  Paul  Schaeffer,  a claimant. 

H.  G.  Donley,  for  Dr.  and  Mrs.  Chafe,  claimants. 

H.  R.  MacEwen,  for  the  wife  of  the  debtor. 

D.  G.  C.  Menzel,  for  the  Bank  of  Tornto. 

27th  February  1947.  Urquhart  J. : — A motion  by  the  trustee 
for  directions:  “(a)  As  to  the  ownership  and  distribution  of  the 
sum  of  $1,551.33  paid  by  the  Bank  of  Toronto  to  the  said  Trustee, 
and  of  30  shares  of  Burns  & Co.  Limited  Class  “A”  stock,  and  of 


Re  Nakashidze* 


Urquhart  J.  255 


a certain  promissory  note  dated  April  23,  1947,  payable  to  the 
Bank  of  Toronto  three  months  after  date  in  the  sum  of  $1,000 
and  interest  at  the  rate  of  5%  per  annum,  signed  by  R.  T.  Green, 
Erica  Green,  C.  M.  Nash  and  Company,  C.  M.  Nash  and  C.  M. 
Nakashidze,  delivered  by  the  said  Bank  of  Toronto  to  the  said 
Trustee. 

“(b)  As  to  the  ownership  and  distribution  of  100  shares  of 
Kerr-Addison  Gold  Mines  Limited,  25  shares  of  Noranda  Mines 
Limited,  500  shares  of  Beatty  Gold  Mines  Limited  and  100  shares 
of  San  Antonio  Gold  Mines  Limited,  in  the  hands  of  the  said 
Bank  of  Toronto,  and 

“(c)  As  to  the  ownership  and  delivery  of  policies  of  insur- 
ance on  the  life  of  the  debtor  in  the  Excelsior  Life  Insurance 
Company,  and  bearing  numbers  111789  and  111790.” 

The  above  documents,  securities  and  cash  are  now  either  in 
the  hands  of  the  Bank  of  Toronto  or  were  returned  by  it  to  the 
trustee. 

The  debtor  assigned  on  the  17th  June  1947,  and  Mr.  E.  G. 
Clarkson  was,  in  due  course,  appointed  trustee  of  the  property 
of  the  debtor. 

Certain  stocks,  bonds,  and  the  two  insurance  policies  on  the 
life  of  the  debtor,  of  which  his  wife  is  the  beneficiary,  were 
pledged  to  the  Bank  of  Toronto  by  the  debtor  in  the  course  of 
his  operations  as  a stockbroker  in  the  city  of  Toronto. 

The  securities  of  the  claimants  Todd,  the  Syndicate,  Schaeffer, 
Colpitts  and  Lasky  had,  as  I find,  been  wrongfully  hypothecated 
by  the  debtor  to  the  bank.  Those  of  the  Chafes  were  pledged 
with  their  permission.  In  addition  to  that,  there  were  numerous 
securities  belonging  to  the  debtor  which  were  pledged  to  the 
bank.  The  two  insurance  policies  aforesaid  had  also  been  pledged 
to  the  bank  with  the  consent  of  the  wife  of  the  debtor,  the 
preferred  beneficiary  thereunder,  who  had  joined  in  an  assign- 
ment for  the  purposes  of  the  hypothecation. 

After  the  bankruptcy  the  bank  sold  a large  number  of 
I securities,  but  not  all  of  those  pledged,  in  order  to  liquidate  the 
j loan.  The  insurance  policy  was  not  sold  although,  at  the  time, 

I it  had  a cash  surrender  value  of  $3,285. 

I In  all,  the  bank  realized  about  $37,000  and  found  itself  with 
I a surplus  of  cash  of  $1,551.33  which  it  returned  to  the  trustee, 
i The  bank  has  still  on  hand  100  shares  of  Kerr-Addison  stock 
I claimed  by  Schaeffer  as  his;  25  shares  of  Noranda,  500  shares 
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of  Beattie  Gold  Mines,  and  100  shares  of  San  Antonio,  pledged 
with  the  written  permission  of  the  Chafes,  and  the  two  insurance 
policies  above  mentioned. 

In  connection  with  these  insurance  policies,  the  form  of  assign- 
ment, in  which  the  wife  of  the  debtor  joined,  was  the  usual  bank 
form  of  assignment  of  a life  insurance  policy. 

Previous  to  this  transaction  the  debtor  had,  with  the  consent 
of  his  wife,  borrowed  from  the  insurance  company  upon  the 
policies,  and  later,  in  May  1946,  issued  his  own  cheque  in  pay- 
ment of  this  loan,  obviously  out  of  the  moneys  secured  from 
the  bank  at  the  time  of  the  negotiation  of  this  loan  and  the 
assignment  to  it  of  the  insurance  policies.  Of  the  total  sum 
realized  by  the  bank,  $4,607.17  was  realized  from  the  securities 
of  the  claimants  other  than  the  debtor’s  wife.  The  amounts 
realized  by  these  sales  varied  from  about  $1,000  to  as  low  as  $165. 

At  the  date  of  the  bankruptcy,  the  claimants  Todd  and  Lasky 
owed  respectively  $201.21  and  $271.98.  Todd  has  since  paid  to 
the  trustee  the  amount  due  from  him. 

In  addition  to  the  cash  returned  by  the  bank  there  were  also 
returned  30  shares  of  Burns  & Company  Class  “A”  stock,  which 
was  the  personal  property  of  the  debtor,  and  a promissory  note 
of  a client  for  $1,000.  These  securities  had  been  pledged  but 
had  not  been  sold  by  the  bank.  By  a subsequent  order  I author- 
ized the  trustee  to  sell  the  Burns  stock  and  to  issue  a writ  on  the 
note,  with  the  result  that  the  stock  has  l)een  sold  and  the  note 
has  been  sued  on  and  judgment  has  been  secured. 

The  trustee  does  not  claim  that  any  of  the  above-named 
assets  are  the  property  of  the  estate,  but  concedes  that  they 
belong  to,  and  are  held  in  trust  by  the  trustee  for,  one  or  more 
of  the  claimants.  I am  in  some  doubt  as  to  whether  the  last 
two  assets,  having  come  from  the  debtor  himself,  are  in  that 
category,  but  all  parties  seem  to  concede  that  this  is  the  situation. 

I am  also  assured  by  counsel  for  the  trustee  that  all  possible 
claimants  for  the  money  and  securities  in  question  are  before 
the  Court.  The  trustee,  of  course,  represents  the  general  body 
of  the  creditors,  and  has,  I know,  been  very  diligent  in  seeking 
to  preserve  the  general  estate  and  in  finding  out  who  might  have 
a claim  to  the  surplus  securities  resulting  from  the  liquidation 
by  the  bank. 

The  bank  had,  as  security  for  its  loan:  (1)  securities  be- 
longing to  the  debtor;  (2)  the  insurance  policies;  (3)  securities 
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of  customers  or  employees  properly  pledged;  (4)  securities  im- 
properly or  wrongfully  pledged,  in  which  class  were  those  of 
Todd,  Schaeffer,  Colpitts,  Lasky,  and  the  Syndicate.  It  is  urged 
by  the  latter  group  (with  the  exception  of  Schaeffer)  that  the 
proper  order  of  liquidation  by  the  bank  was  not  as  above,  and 
that  the  securities  improperly  pledged  should  not  have  been 
resorted  to  until  all  others,  including  the  insurance  policies,  had 
failed  to  satisfy  the  indebtedness  to  the  bank,  and  that  in  such  case 
they  would  have  got  their  securities  back,  and  that,  not  having 
got  them  back,  they  are  entitled  to  be  satisfied  first  out  of  the 
fund  and  securities  either  returned  or  retained  by  the  bank.  The 
position  of  some  of  these  parties  is,  in  part,  described  in  the  case 
of  Re  Nakashidze  {No.  1),  [1948]  O.W.N.  87,  [1948]  1 D.L.R. 
346.  No  appeal  has  been  taken  from  this  decision,  and  the  parties 
appear  to  be  satisfied  therewith. 

In  its  realization,  however,  the  bank,  except  as  hereinafter 
mentioned,  did  not  discriminate  between  securities.  In  fact,  it 
would  have  no  knowledge  that  there  was  any  difference  between 
them. 

Dr.  Chafe  was  an  employee  of  the  debtor  and  is  a substantial 
ordinary  creditor  for  moneys  advanced.  Certain  of  his  securities 
and  those  of  his  wife  were  also  sold  by  the  bank.  In  March 
1947,  by  special  documents  made  out  to  the  bank,  he  and  his 
wife  authorized  the  hypothecation  of  100  shares  of  Beattie  and 
25  shares  of  Noranda,  which  were  owned  b^^  his  wife,  and  400 
shares  of  Beattie  and  100  shares  of  San  Antonio  owned  by  Dr. 
Chafe.  The  authority  for  the  hypothecation  is  in  two  identical 
writings,  and  I quote  the  one  signed  by  Dr.  Chafe  as  an  example : 
“To:  The  Bank  of  Toronto 

WITH  REFERENCE  TO 

400  Shares  Beattie  Gold  Mines  (Quebec)  Limited 

100  Shares  San  Antonio  Gold  Mines  Limited 
which  C.  M.  Nash  & Company  (C.  M.  Nakashidze)  is  hypothe- 
cating to  you  I beg  to  say  that  the  said  securities  are  my/our 
property  and  that  I/We  have  authorized  the  said  hypothecation 
of  the  said  securities  to  you  as  continuing  collateral  security  for 
the  present  and/or  future,  indebtedness  and/or  liability  of  said 
C.  M.  Nash  & Co.  (C.  M.  Nakashidze)  to  you.  When  the  said 
securities  are  no  longer  required  by  you  for  the  purpose  afore- 
said they  are  to  be  returned  to  C.  M.  Nash  & Co.  (C.  M. 
Nakashidze) . 
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“Dated  this  20th  day  of  March,  1947. 

Witness:  “W.  S.  Beaty, 

The  Bank  of  Toronto 
Eglinton  & Avenue  Rd. 

Toronto,  Ont. 

“W.  J.  Chafe 

(Signature  of  owner  of  securities) 
Endorsement  Guaranteed  by  The  Bank  of 
Toronto,  Eglinton  & Avenue  Rd.  Toronto 
“W.  S.  Beaty,  Manager. 

I/We  C.  M.  Nash  & Co.  (C.  M.  Nakashidze)  the  above 
named  Customer  hereby  agree  that  the  securities  above  referred 
to  are  to  be  returned  as  above  provided  when  the  same  are  no 
longer  required  by  the  Bank  of  Toronto  for  the  purpose  above 
named. 

“C.  M.  Nash  & Co. 

Signature  of  Customer 
“C.  M.  Nash”  “C.  M.  Nakashidze”. 

“(A  similar  form  is  held  for 
100  shares  Beattie  Gold  Mines  (Quebec)  Limited 
25  shares  Noranda  Mines  Limited.)” 

The  securities  were  to  be  returned  to  the  debtor  when  the 
need  of  them  as  security  had  expired.  None  of  these  securities 
so  specially  pledged  were  sold  by  the  bank,  and  they  are  still  in 
the  bank’s  hands.  The  reason  for  non-sale  by  the  bank  becomes 
apparent  later. 

Schaeffer  is  a resident  of  Cleveland,  and  was  a customer  of 
the  debtor  for  over  two  years.  He  made  purchases  from  time 
to  time  during  that  period.  The  debtor  held  stock  for  him  from 
time  to  time,  but  at  all  times  Schaeffer  was  fully  paid  up.  The 
100  shares  of  Kerr-Addison  stock  were  purchased  outright  in 
the  ordinary  course  of  business,  and  no  authority  to  pledge  the 
same  was  ever  given.  Schaeffer  also  had  a credit  balance  of 
$133.88,  for  which  amount  he  becomes  an  ordinary  creditor. 
He  was  immediately  advised  by  his  Toronto  agent  of  the  bank- 
ruptcy and  of  the  wrongful  pledging,  and  telegraphed  the  Bank 
of  Toronto  that  the  Kerr-Addison  stock  was  his  property. 

The  shares  of  Kerr-Addison  stock  were  not  in  Schaeffer’s 
name  but  were  in  the  form  of  street  certificates,  unknown  to 
Schaeffer,  and  as  such  could  be  freely  used  by  the  debtor  in 
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dealing  with  the  bank.  The  100  shares  of  Kerr-Addison  above 
mentioned  were  the  only  shares  of  that  company  pledged  to 
the  bank. 

After  the  bankruptcy  a dividend  cheque  for  $3,  payable  on 
27th  June  1947  was  found  among  the  debtor’s  papers,  and  this 
was  endorsed  over  to  Schaeffer  by  the  trustee.  As  will  be  seen 
from  the  first  case,  Schaeffer  had  also  100  shares  of  Preston 
East  Dome  which  were  among  those  sold  by  the  bank.  Todd 
had  also  800  shares  of  Preston  East  Dome,  some  of  which  were 
sold  by  the  bank.  All  of  his  other  securities  were  on  hand,  but 
the  Preston  East  Dome  shares  were  pledged  to  the  bank.  There 
was  a limited  right  to  pledge  but,  in  fact,  an  over-pledging  in  his 
case,  which  is,  on  the  authorities,  wrongful. 

On  20th  June  1947,  and  before  the  sale  of  securities  by  the 
bank,  the  solicitor  for  Dr.  and  Mrs.  Chafe  wrote  to  the  Bank  of 
Toronto  pointing  out  that  as  there  was  a considerable  surplus 
of  securities  (of  which  Chafe  would  have  knowledge)  available 
to  the  bank  to  satisfy  the  loan,  he  took  the  position  that  the 
securities  were  earmarked  and,  therefore,  should  not  be  sold, 
asking  the  bank  to  take  its  solicitor’s  advice  on  the  point.  What 
the  bank  did  as  a result,  I do  not  know.  At  any  rate,  it  did  not 
sell  these  particular  securities,  and  it  still  has  them  on  hand. 

The  question  arises : Who  are  entitled  to  the  various  securities 
and  the  cash  above  set  forth? 

Of  the  securities  and  other  things  returned  or  retained  by 
the  bank,  it  is  convenient  to  dispose,  first,  of  the  policies  of 
insurance.  In  regard  to  these  policies,  by  The  Insurance  Act, 
R.S.0. 1937,  c.  256,  the  wife  is  a preferred  beneficiary.  By  s.  153 
of  the  Act,  the  assured  has  a right  to  designate  as  a preferred 
beneficiary  any  one  or  more  of  certain  classes,  of  which  the 
wife  is  one.  When  this  has  been  done,  as  in  the  present  case, 
s.  156(1)  comes  into  play.  It  provides  that  thereafter  the  in- 
surance moneys  shall  no  longer  be  subject  to  the  control  of  the 
assured,  or  his  creditors,  or  form  part  of  his  estate.  The  assured, 
however,  can  change  the  designation  to  others  of  the  preferred 
class.  There  are  ways  provided  by  the  Act  by  which  the  wife 
can  lose  her  position  as  a preferred  beneficiary,  but  none  such 
is  suggested  here.  The  effect  of  the  above  provisions  is  to  create 
I a statutory  trust  which  is  engrafted  upon  the  insurance  contract 
I and  is  made  part  of  it. 
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In  the  case  of  In  re  Watson  (1932),  14  C.B.R.  160,  the 
position  of  policies  on  a debtor’s  life,  which  had  been  pledged 
as  security  for  a loan,  was  considered.  In  that  case  the  loan 
was  paid  off.  The  trustee  claimed  that  after  payment  of  the 
loan  these  policies  formed  part  of  the  estate  of  the  debtor,  but 
Sedgewick  J.  dismissed  the  claim.  At  p.  161  he  said: 

‘Tn  this  situation,  the  interest  of  the  wife  which  was,  by  her 
execution  of  the  assignment,  . . . postponed  to  the  interest  of 
the  . . . Company  in  the  policies,  remained  as  it  was  prior  to 
the  assignment,  subject  to  the  rights  of  the  . . . Company,  and 
when  the  . . . Company  was  paid  off  the  wife’s  interest  in  the 
policies  stood  as  if  no  assignment  . . . had  ever  been  made.” 
This  seems  to  me  to  be  the  correct  position. 

In  Royal  Bank  of  Canada  v.  Dumart,  [1932]  O.R.  661,  14 
C.B.R.  135,  it  was  held  that  a death-bed  change  of  beneficiary 
by  the  insured  from  his  estate  to  his  wife,  the  insured  being 
then  insolvent,  was  valid  under  the  above  section,  and  that  the 
insurance  moneys  were  not  available  for  the  payment  of  the 
debts  of  the  insured. 

In  the  present  case,  the  preferred  beneficiary  joined  in  the 
assignment  of  the  insurance  policies  for  a specific  purpose,  for 
which  they  were  not  resorted  to  by  the  bank.  The  object  of  the 
law  being  the  protection  of  the  preferred  beneficiary,  the  use 
of  the  policy  for  any  other  purpose,  particularly  for  the  relief, 
as  suggested,  of  those  persons  whose  stock  was  wrongfully 
pledged  and  who  suffered  damage  thereby,  is  prevented. 

Assuming  that  the  policies  had  been  wholly  in  the  control  of 
the  insured,  and  had  been  pledged,  immediately  on  discovery 
of  the  fact  that  the  bank  had  not  made  use  of  them  in  liquidating 
the  loan,  the  insured,  under  the  reasoning  in  the  Dumart  case, 
could  have  lodged  with  the  insurance  company,  or  companies, 
a designation  of  his  wife  as  preferred  beneficiary  and  achieved 
the  above  result.  The  wife  had  in  contemplation,  in  making  the 
assignment,  only  the  assistance  of  the  debtor,  and  nothing  further. 
So  far  as  the  insurance  policies  are  concerned,  it  is  my  opinion 
that  they  must  go  back  to  the  debtor  with  the  assignments  duly 
cancelled  and  thus  revert  to  their  position  before  the  assignments 
were  made.  The  bank,  therefore,  will  hand  over  to  the  debtor 
the  insurance  policies  in  the  state  in  which  they  were  before  the 
above  assignments  were  made. 
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The  next  point  for  consideration  is  the  position  of  Schaeffer’s 
100  shares  of  Kerr-Addison  stock.  As  a rule,  the  general 
principle  is  that  on  a bankruptcy  stock  which  can  be  traced  to 
a definite  purchase  and  purchaser  goes  back  to  him  if  it  is  paid 
up,  or  on  payment  up  of  the  balance  due. 

In  Re  Bryant  I sard  d Company;  Ex  parte  Hanneman  (1922), 
22  O.W.N.  537,  3 C.B.R.  49,  affirmed  23  O.W.N.  113,  4 C.B.R.  537, 
it  was  pointed  out  by  Fisher  J.  at  p.  51  (C.B.R.)  that, — “The 
relationship  between  customer  and  broker  is  that  of  principal  and 
agent.  The  insolvent  firm  were  never  the  owners  of  this  stock. 
The  securities  were  always  the  property  of  Hanneman.  They 
did  not  pass  to  the  trustee  under  the  authorized  assignment  as 
property  of  the  debtor  divisible  amongst  his  creditors.”  (See 
s.  23  of  The  Bankruptcy  Act,  R.S.C.  1927,  c.  11.)  However,  the 
shares  in  that  case  had  been  fully  paid  for  and  had  never  been 
pledged.  In  the  present  case,  Schaeffer  was  fully  paid  up,  and 
the  debtor  had  no  authority  to  deal  with  his  shares,  much  less  to 
pledge  them.  Although  the  100  shares  held  by  the  bank  are  in 
street  certificate  form,  they  were  the  only  shares  of  Kerr-Addison 
that  are  known  to  have  been  in  the  hands  of  the  debtor  or  pledged 
to  the  bank.  In  my  opinion,  the  shares  are  definitely  identified 
as  being  those  of  Schaeffer. 

The  question  then  arises : Having  been  thus  identified,  do  they 
go  back  to  Schaeffer? 

In  Re  Wiggins  Ltd,,  [1931]  O.R.  337,  12  C.B.R.  343,  [1931] 
3 D.L.R.  383,  the  Court  of  Appeal,  affirming  the  decision  of 
Garrow  J.  sitting  in  Bankruptcy,  66  O.L.R.  391,  12  C.B.R.  105, 
[1931]  1 D.L.R.  783,  held  that  where  collateral  security  is 
deposited  with  the  broker  and  is  by  him  pledged  to  the  bank  for 
any  sum,  and  the  loan  to  the  bank  has  been  paid  off,  and  at  the 
same  time  the  debt  to  the  broker,  the  rights  of  both  broker  and 
bank  are  at  an  end,  and  the  owner  is  entitled  to  the  return  of  his 
security.  (This  judgment  was  later  varied,  41  O.W.N.  194,  13 
C.B.R.  443,  but  without  affecting  the  principle  laid  down.) 

In  that  particular  case  it  was  assumed  that  the  claimant’s 
collateral  and  stocks  pledged  to  the  bank  were  properly  pledged. 
The  Court  referred  to  the  right  of  the  broker  to  pledge  the 
securities  deposited  with  him  as  collateral  only  for  the  amount 
due  to  him  on  the  securities  that  he  pledged,  subject  to  the  terms 
of  any  special  contract:  Conmee  v.  The  Securities  Holding  Com- 
pany et  al.  (1907),  38  S.C.R.  601. 
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This  case  differs  from  the  present  in  that  the  shares  were 
rightfully  pledged,  and  it  appears  to  be  a case  merely  between 
the  trustee,  standing  in  the  shoes  of  the  debtor,  and  the  owner  of 
the  securities. 

In  Re  Bryant  I sard  d Co.;  Ex  parte  Turner  (1925),  29  O.W.N. 
167,  7 C.B.R.  44,  we  find  a new  element  entering,  namely,  unlawful 
pledging  of  shares  by  the  debtor — the  broker.  In  that  case  a 
surplus  fund  was  realized  by  a certain  company  to  which  shares 
were  wrongfully  pledged  by  the  broker.  The  fund,  which  was 
substantial,  was  returned  by  the  company  to  the  trustee,  who  had 
authorized  the  sale. 

The  shares  of  one  customer  were  free  shares  and,  there- 
fore, were  wrongfully  pledged  without  authority.  The  shares 
of  the  other  three  customer  claimants  were  over-pledged  and 
thus  wrongfully  pledged  under  the  above-named  principle.  The 
shares  of  all  four  having  been  wrongfully  pledged,  the  Court 
refused  to  distinguish  between  the  wrongful  pledgings  or  to 
assess  the  different  degress  of  wrongdoing,  the  proceeds  of  the 
securities  being  inextricably  blended.  The  Court  applied  the 
equitable  rule  that  each  claimant  should  share  in  proportion  to 
the  amount  contributed  by  his  security  to  the  fund. 

This  case  differs  from  the  present  in  two^ways,  namely: 
(1)  all  securities  were  inextricably  blended  into  a common 
fund  of  money;  (2)  all  claimants  had  been  wronged  by  the  action 
of  the  debtor  and  were,  therefore,  in  the  same  position. 

In  In  re  Magill;  Doherty’s,  Anderson’s  and  McLaren’s  Claims 
(1933),  15  C.B.R.  154,  we  find  that  all  securities  were  wrongfully 
pledged  to  the  bank,  and  all  claimants  satisfactorily  identified 
their  respective  securities  which,  however,  had  been  sold  by 
the  bank.  Other  securities  and  some  cash  had  been  released  to 
the  trustee,  and  those  securities  were  such  that  they  could  have 
been  resorted  to  in  the  first  instance.  There  was  no  dispute  in 
that  case  between  the  claimants  inter  se,  and  the  equities  appear 
to  have  been  equal.  The  result  was  that  they  were  awarded  the 
whole  fund  to  the  extent  of  their  claims,  and  if  there  was  a 
deficiency,  they  were  to  share  pro  rata. 

In  Re  Carroll  and  Wright;  Ex  parte  Bain,  [1932]  O.R.  474, 
14  C.B.R.  36,  [1932]  3 D.L.R.  410,  a decision  of  Sedgewick  J. 
sitting  in  Bankruptcy,  we  find  a case  of  lawful  pledging  of  shares 
bought  by  customers  on  margin.  After  the  bankruptcy  the 
pledgees  realized  upon  the  shares  to  satisfy  their  loan,  and  handed 
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over  to  the  trustee  the  surplus  in  shares  and  cash.  Among  the 
shares  returned  were  shares  of  a lesser  quantity  in  two  com- 
panies of  whose  shares  purchases  had  been  made  on  behalf 
of  a claimant.  The  latter  claimed  to  be  entitled  to  these 
shares  to  the  exclusion  of  all  others  whose  shares  had  been 
similarly  pledged.  It  was  held  that  the  securities  which  survived 
the  liquidation  by  the  pledgee  must  contribute  pro  rata  to  those 
which  did  not. 

The  Registrar  (Mr.  W.  J.  Reilley,  K.C.),  to  whom  the  matter 
was  referred  in  the  first  instance,  in  determining  the  distribution 
of  the  mixed  funds  of  securities  and  cash,  had  recourse  to  Ameri- 
can authorities  to  assist  him  in  his  decision,  a course  commended 
by  the  late  W.  A.  Macdonald  J.  in  In  re  R.  P.  Clarke  & Company 
(Vancouver)  Limited,  44  B.C.R.  301,  13  C.B.R.  118,  [1931]  3 
W.W.R.  79  especially  at  p.  122  (C.B.R.) . The  learned  Registrar 
then  went  on  to  quote  the  following  passage  from  Meyer’s  Law 
of  Stockbrokers  and  Stock  Exchanges,  1931,  at  p.  631: 

“In  case  after  the  filing  of  the  petition  in  bankruptcy  the 
broker’s  pledgee,  in  order  to  satisfy  his  claim  against  the  broker, 
sells  the  securities  of  some  of  the  broker’s  customers  and  leaves 
the  securities  of  other  customers  unsold,  the  customers  whose 
securities  remain  unsold  have  no  greater  rights  than  the  cus- 
tomers whose  securities  were  sold;  and  if  the  proceeds  of  the 
pledged  securities  remaining  after  the  pledgee  has  satisfied  his 
claim  are  insufficient  to  satisfy  the  demands  of  all  claimants  of 
the  same  class,  the  securities  which  survived  the  liquidation  by 
the  pledgee  must  contribute  pro  rata  to  those  which  did  not 
survive  liquidation.  This  is  termed  ‘sharing  the  burden  of  the 
loan.’  ” 

The  learned  Registrar  proceeded  as  follows: 

“Again  at  p.  632  it  is  stated  that:  ‘The  fact  that  the  owners 
of  the  sold  and  the  unsold  securities  originally  had  no  relations 
with  each  other,  or  that  no  one  of  them  knew  that  other  securities 
would  be  pledged  with  his  as  collateral  for  the  same  loan,  is 
immaterial  . . . one  whose  securities  through  good  fortune  or 
through  the  favour  of  the  pledgee  have  survived  liquidation  shall 
not  by  that  fortuity  have  an  advantage  over  the  others.’  Again, 
at  p.  634,  this  principle  is  further  enlarged  upon  when  it  is 
stated  that  the  duty  to  make  contribution  or  to  share  the  burden 
of  the  loan  arises,  even  though  the  securities  called  upon  to 
make  contribution  have  been  specifically  traced  and  identified  by 
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certificate  number,  providing  the  equities  of  all  claimants  are 
equal  as  customers  whose  securities  were  wrongfully  pledged, 
have  priority  over  those  whose  securities  were  rightfully  pledged, 
and,  at  p.  635,  in  the  case  where  both  cash  and  securities  are 
returned  after  liquidation  by  the  pledgee,  the  same  principle 
applies  . . . 

“If  the  claimant  is  a margin  customer  he  must,  as  an  ad- 
ditional prerequisite  to  the  return  of  his  stock,  pay  not  only  his 
share  of  the  burden  of  the  loan  but  also  his  indebtedness  to  the 
broker.  Further,  customers  who  have  paid  for  their  securities 
in  full  are  entitled  to  be  paid  in  full  in  preference  to  marginal 
customers  on  the  ground  that  the  broker  had  no  right  to  pledge 
the  same,  but  if  a margin  customer’s  securities  have  been  con- 
verted, that  is,  so  disposed  of  so  that  they  are  neither  on  hand 
or  in  pledge,  in  an  amount  equal  to  or  in  excess  of  his  debit  balance 
owing  to  the  broker,  he  then  becomes  equally  entitled  with  the 
customer  who  has  paid  in  full,  as  his  indebtedness  is  wiped  out 
to  the  extent  of  the  conversion,  although  a repledging  for  an 
excessive  amount  is  not  a conversion.  In  all  cases  the  customer 
must  discharge  his  indebtedness  to  the  trustee  before  he  is  en- 
titled to  any  return  of  cash  or  securities,  although  he  is  entitled 

I 

to  set  off  against  his  indebtedness  any  securities  which  he  can-  i 
not  reclaim  by  failure  of  identification  or  otherwise.”  ! 

The  decision  of  the  Registrar  was  affirmed,  and  the  stocks  I 
returned  were  ordered  to  be  sold,  and  the  whole  proceeds  divided  | 
pro  rata  among  the  claimants.  I 

As  I pointed  out  in  the  case  of  In  re  J.  T.  Richards  d Company 
Limited  (1938),  20  C.B.R.  140,  the  decision  in  Re  Carroll  and  \ 
Wright;  Ex  parte  Bain,  supra,  being  based  on  a lawful  pledging 
of  securities,  probably  did  not  apply  to  a situation  where  there 
was  both  a lawful  and  an  unlawful  pledging  of  securities,  some 
of  which  survived,  and  I would  infer  that  where  the  fund  or 
securities  were  not  inextricably  blended,  the  Carroll  and  Wright 
decision  would  not  apply,  for  the  equities  would  not  be  equal. 

Going  back  to  the  Wiggins  Ltd.  case,  supra,  in  the  concluding  jj 
words  of  Hodgins  J.A.,  who  read  the  judgment  of  the  Court,  we 
find  the  following,  at  p.  339: 

“Under  these  circumstances,  and  assuming,  without  deciding, 
that  Robertson’s  collateral,  as  well  as  the  stocks  which  had  been  i 
purchased  for  him,  were  properly  pledged  to  the  banks,  it  follows^ ; 
that  when,  on  5th  March,  1930,  the  trustee  paid  the  banks  off;#N  4 
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the  special  property  which  they  had  in  the  securities  pledged 
was  at  an  end.  This  special  property  included  not  only  the  right 
of  possession  but  also,  as  pointed  out  by  Chief  Justice  Cockburn 
in  Donald  v.  Suckling,  L.R.  1 Q.B.  585,  at  p.  619,  ‘a  right  to  deal 
with  the  thing  pledged  as  his  own,  if  the  debt  be  not  paid  and 
the  thing  redeemed  at  the  proper  time.’  When  therefore  the 
claims  of  the  banks  were  satisfied  by  the  sale  of  the  securities 
pledged  to  them,  including  the  Noranda  and  Teck-Hughes  stocks 
of  the  appellant  Robertson,  any  interest  which  the  banks  had 
in  the  unsold  collateral  was  at  an  end.  The  moneys  they  paid 
over  to  the  trustee  included  a credit  balance  in  Robertson’s 
favour  of  $105.32,  realized  from  the  sale  of  Robertson’s  Noranda 
and  Teck-Hughes  stocks.  With  the  rights  and  duties  of  the 
trustee  regarding  the  moneys  now  in  his  hands  derived  from  the 
sale  of  the  securities  held  by  the  banks,  including  the  sum  of 
$105.32,  the  Court  is  not  at  present  concerned.  It  is  suggested 
that  other  parties  might  conceivably  intervene  to  demand  a share 
of  it  when  the  fund  now  in  his  hands  comes  to  be  distributed. 
But  the  interest  of  the  banks  under  the  transactions  outlined 
having  completely  terminated,  and  the  collateral  security  for 
Robertson’s  indebtedness  (which  indebtedness  no  longer  exists) 
having  come  back,  through  the  action  of  the  trustee,  into  his 
hands,  it  would  naturally  seem  to  follow  that  no  basis  for  a claim 
by  other  parties  who  may  have  dealt  with  Wiggins  Ltd.  can  pos- 
sibly exist  in  respect  to  identifiable  securities,  the  property  in 
which  has  never  been  divested  from  the  true  owner  and  the  pos- 
session of  which  in  the  hands  of  the  trustee  has  ceased  to  have 
any  legal  justification.” 

These  words  seem  to  me  broad  enough  to  cover  both 
the  situation  arising  in  the  Wiggins  Ltd.  case  and  the  present 
situation. 

In  the  case  of  In  re  The  Trustee  Act;  In  re  Trusteeship  of 
Jackson  re  J.  E.  Muir  & Company  Limited,  [1935]  1 W.W.R.  72, 
16  C.B.R.  181,  the  American  doctrine  of  “sharing  the  burden  of 
the  loan”  was  discussed  by  the  presiding  judge,  Simmons  C.J.T.D. 
of  the  Supreme  Court  of  Alberta.  At  p.  73,  he  says: 

“As  to  the  securities  which  remain  on  hand  in  the  possession 
of  the  trustee  claimed  by  creditors  of  this  class  reliance  is  placed 
upon  In  re  Clark  Martin  d Co.  Ltd.,  [1933]  3 W.W.R.  261,  41 
Man.  R.  425,  15  C.B.R.  89,  and  In  re  Carroll  d Wright;  Ex  parte 
Bain,  [1932]  O.R.  474,  14  C.B.R.  36,  invoking  and  applying  the 
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doctrine  of  the  American  Courts  that  where  a broker  sells  some 
of  the  securities  of  its  customers  to  satisfy  the  claim  of  the 
broker’s  pledgee  and  leaves  other  pledged  securities  of  other 
customers  unsold  then,  if  the  proceeds  of  the  pledged  securities 
remaining  after  the  pledgee  has  satisfied  his  claim  are  insufficient 
to  satisfy  the  demands  of  all  claimants  of  the  same  class  the 
securities  which  survive  the  liquidation  by  the  pledgee  must  con- 
tribute pro  rata  to  those  which  did  not  survive  liquidation.  This 
is  termed  ‘sharing  the  burden  of  the  loan.’  It  has  been  held  to 
apply  where  the  securities  were  pledged  with  the  consent  of  the 
customer  or  in  the  absence  of  the  customer’s  consent.  It  is  ad- 
mitted that  this  principle  may  come  in  conflict  with  the  law  that 
where  property  is  unlawfully  converted  and  can  be  identified  in 
the  form  in  which  it  was  stolen,  it  can  be  recovered  in  specie. 
The  law  is  declared  by  Lord  Haldane  in  Sinclair  v Brougham 
[1914]  A.C.  398,  at  418-421,  83  L.J.  Ch.  465.” 

I recognize  that  this  case  is  not  on  all  fours  with  the  present, 
but  it  serves  to  indicate  that  under  British  law  the  American 
doctrine  above  set  forth  is  not  necessarily  the  proper  principle 
to  apply. 

Under  the  circumstances  I am  of  the  opinion  that  as  Schaeffer 
has  identified  his  security,  not  by  serial  number,  or  by  his  name 
on  a certificate,  but  by  showing  the  number  of  shares  and  the 
name  of  the  company,  and  that  he  was  the  only  customer  whose 
shares  were  on  hand  or  pledged,  and  that  shares  of  the  same 
number  were  not  sold  by  the  bank  and  still  remain,  I cannot 
see  that  the  principle  of  “sharing  the  burden  of  the  loan”  men- 
tioned in  the  Carroll  and  Wright  case  applies,  particularly  as  it 
is  also  through  his  diligence  that  the  bank  refrained  from  selling 
his  shares  and  his  property  was  preserved. 

In  Re  Heron  d Co.;  Ex  parte  Robertson,  [1933]  O.R.  693,  15 
C.B.R.  39,  [1933]  4 D.L.R.  43,  it  will  be  noted  that  the  trustee 
handed  over  any  of  the  returned  securities  identified  by  customers. 
Of  course,  in  that  case  there  was  enough  left  to  satisfy  the  claims 
of  one  who  could  not  identify. 

A similar  result  was  also  arrived  at  by  the  learned  Registrar 
of  this  Court  (Mr.  F.  G.  Cook)  in  the  case  of  In  re  Jemmett  and 
McCarthy  (unreported),  decided  3rd  December  1936,  where,  after 
an  exhaustive  review  of  the  above  and  many  other  authorities, 
he  came  to  the  same  conclusion  and  allowed  the  claim  of  a 
claimant  whose  security  was  wrongfully  pledged  but  could  be 
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identified,  as  against  those  whose  securities  had  been  pledged, 
some  wrongfully  and  others  rightfully,  but  could  not  be  identified 
by  the  customer. 

The  Richards  Company  case,  above  mentioned,  was  not  ap- 
pealed, and  after  a review  of  the  same  and  the  very  excellent 
reasons  for  judgment  therein  of  the  Local  Registrar  (Mr.  F.  A. 
Magee  of  Ottawa)  I am  of  opinion  that  the  principles  therein 
enumerated  are  correct  in  this  respect  at  any  rate. 

Schaeffer  is  entitled,  therefore,  to  the  return  of  his  shares 
(subject  to  making  a contribution  to  the  trustee  as  hereinafter 
stated). 

In  regard  to  the  claim  of  the  Chafes,  I have  a good  deal  more 
difficulty,  but  I have  come  to  the  conclusion  that  the  principles 
laid  down  by  the  Court  of  Appeal  in  the  Wiggins  Ltd.  case  are 
of  general  application,  as  is  suggested  by  the  concluding  words  of 
Hodgins  J.A.  therein: 

“Under  these  circumstances,  it  seems  unnecessary  to  me 
to  pursue  the  questions  arising  before  the  actual  bankruptcy, 
namely,  as  to  the  right  of  Wiggins  Ltd.  to  pledge  these  Victory 
Bonds  and  the  effect  of  the  tender  made.  The  general  law  is 
that  a broker  can  pledge  securities,  deposited  with  him  as  col- 
lateral to  a purchase  of  stock,  only  for  the  amount  due  to  him 
on  the  securities  he  pledges,  subject  of  course  to  the  terms  of 
any  special  contract  on  the  subject.  In  this  case  it  is  alleged  that 
no  such  special  contract  exists.  Without  considering  the  matter, 
I would  rest  my  judgment  on  what  I believe  to  be  an  entirely 
satisfactory  foundation,  namely,  that,  when  collateral  security 
is  deposited  with  a broker  and  is  by  him  pledged  to  a bank  for 
any  sum,  and  the  loan  from  the  bank  is  entirely  paid  off,  and  at 
the  same  time  the  debt  to  the  broker  for  which  the  collateral  has 
been  deposited  the  rights  of  both  the  broker  and  bank  are  at 
an  end,  and  the  owner  of  the  collateral  is  entitled  to  its  return.” 

Since  they  were  successful  in  their  effort  in  preserving  their 
property,  they  are  entitled  to  a return  of  the  above-named  shares 
claimed  by  them,  which  have  been  amply  identified  as  being  theirs, 
and  the  bank  will  return  these  securities  to  Dr.  and  Mrs.  Chafe 
respectively. 

As  to  the  cash,  and  the  proceeds  of  the  Burns  stock  which 
is  now  on  hand,  and  of  the  note,  or  judgment  thereon,  after 
realization  these  will  be  distributed  in  the  following  order: 
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(1)  The  costs  of  all  parties  appearing  (except  those  of  the 
debtor’s  wife,  who  waives  payment  of  costs)  shall  be  first  paid 
thereout.  All  parties  agree  that  in  this  particular  case  the  fund 
should  bear  the  costs. 

(2)  Payment  of  the  costs  of  the  trustee  of  the  motion  for 
directions  in  regard  to  the  note  and  the  Burns  stock. 

(3)  Payment  to  the  trustee  of  5 per  cent,  of  the  total  sum 
realized  as  compensation,  to  reimburse  him  for  the  vast  amount 
of  work  he  has  done  in  sorting  out  and  assembling  the  securities 
and  claims  herein:  see  In  re  Kern  Agencies,  Limited,  [1932]  1 
W.W.R.  585,  13  C.B.R.  333  at  337. 

(4)  The  claims  for  loss  of  those  parties,  including  Schaeffer, 
whose  securities  were  wrongfully  pledged.  This  includes  the 
claims  for  losses  in  the  Preston  East  Dome  shares  referred  to  in 
my  earlier  decision  and  therefore  Schaeffer  is  included  to  the 
extent  of  his  loss. 

Moneys  owing  by  any  claimant  will  have  to  be  paid  before  he 
participates  in  the  distribution,  and  will  be  added  to  the  fund. 

If  these  moneys  cannot  be  collected,  then  such  sums  will  be  calcu- 
lated and  deducted  from  the  amount  paid  over. 

The  claims  are  to  be  determined  as  of  the  date  of  bankruptcy, 
without  subsequent  interest. 

(5)  If  the  fund,  as  finally  realized,  is  not  sufficient  to  meet 
the  above,  then  the  claimants  above  mentioned  shall  share  pro 
rata.  If  they  cannot  agree,  it  will  be  referred  to  the  Registrar, 
on  the  application  of  any  of  the  claimants,  to  determine  the  proper 
proportions.  Costs  of  such  reference  will  be  in  the  discretion 
of  the  Registrar. 

(6)  If  a surplus  is  realized,  then  it  shall  be  applied  to  the 
claim  of  the  Chafes,  shown  by  affidavit  at  $2,479.29,  for  securities 
sold  by  the  bank,  they  being  postponed  to  the  claims  of  those 
whose  securities  were  wrongfully  pledged. 

In  regard  to  the  securities  awarded  herein  to  Schaeffer  and 
the  Chafes,  I am  of  the  opinion  that  they  should  bear  some 
portion  of  the  trustee’s  costs  of  administration  and  therefore 
I direct  that  the  trustee  shall  have  a lien  for  5 per  cent,  of  the^ 
value  of  the  securities  as  of  the  date  of  bankruptcy. 

The  decision  herein  may  appear  to  be  at  variance  with  my 
earlier  decision  above  mentioned  in  Re  Nakashidze  (No.  1), 
supra,  but  in  that  case,  although  at  least  300  shares  of  Preston 
East  Dome  would  appear  to  have  been  identified  as  Todd’s,  on 
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the  reasoning  of  In  re  Fleming  d Marvin;  Haag  et  al.  v.  Trustee 
of  Marvin  et  al.  (1932),  13  C.B.R.  383,  and  because  of  the  fact 
that  more  than  one  claimant  appeared  for  the  specific  asset,  and 
equities  appeared  to  be  equal,  the  difference  would  appear  to  me 
to  be  more  apparent  than  real.  The  earlier  decision  must  be 
considered  to  be  peculiar  to  the  facts  in  that  particular  application. 

Order  accordingly. 

Solicitors  for  the  trustee:  Luxenherg,  Levinter^  Ciglen  d 
Grossherg,  Toronto. 

Solicitor  for  Dr.  W.  J.  Chafe  and  Mrs.  Marie  Chafe:  H.  G. 
Donley,  Toronto. 

Solicitor  for  Robert  Todd:  Geo.  F.  Scroggie,  Toronto. 

Solicitors  for  Paul  Schaeffer:  Mason,  Foulds,  Davidson  d 

Arnup,  Toronto. 

Solicitors  for  the  Bank  of  Toronto : Fasken,  Robertson, 
Aitchison,  Pickup  d Calvin,  Toronto. 

Solicitors  for  Auden  Prospecting  Syndicate:  Jenner  d Brunt, 
Toronto. 

Solicitor  for  Beatrice  Josephine  Nakashidze:  R.  H.  Sankey, 

Toronto. 
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[COURT  OF  APPEAL.] 

Salata  v.  The  Continental  Insurance  Company. 

Insurance — Fire — Misrepresentation  and  Concealment — Description  of 
Premises  where  Insured  Goods  Stored — Absence  of  Fraud  — The 
Insurance  Act,  R.S.0. 1937,  c.  256,  s.  106,  stat.  con.  1. 

It  is  not  necessary  that,  to  give  effect  to  statutory  condition  no.  1 of 
Ontario  fire  insurance  policies,  the  Court  should  find  fraud  on  the  part 
of  an  insured  in  making  misrepresentations  in  his  written  application 
for  insurance.  The  condition  in  terms  requires  that  the  misrepresen- 
tation, to  be  effective,  shall  be  material,  but  it  nee'd  not  be  fraudulent. 
The  Nova  Scotia  Marine  Insurance  Company  (Limited)  v.  Stevenson 
(1894),  23  S.C.R.  137;  Jordan  et  al.  v.  The  Provincial  Provident  Institu- 
tion (1898),  28  S.C.R.  554;  The  Town  of  Arnprior  v.  The  United  States 
Fidelity  and  Guaranty  Company  (1914),  51  S.C.R.  94;  Taylor  v.  The 
London  Assurance  Corporation  et  al.,  [1935]  S.C.R.  422,  applied.  Al- 
though fraud  must  now  be  shown  where  mere  nondisclosure  is  relied  on 
(Kadishewitz  v.  Laurentian  Insurance  Co.,  [1931]  O.R.  529,  referred 
to),  no  similar  change  has  been  made  in  the  statutory  condition  in 
respect  of  misrepresentation. 

The  plaintiff  applied  for  insurance  on  a crop  of  tobacco  while  stored  in 
his  barn.  He  stated  in  his  application  that  the  barn  was  heated  by 
oil,  and  that  that  fuel  was  used  in  processing  the  tobacco,  but  there 
was  in  fact  no  heating  or  processing  equipment  in  the  barn,  which 
was  new,  at  the  time  of  the  application.  The  plaintiff  swore  that  he 
had  then  intended  to  install  oil-burning  equipment,  but  that  he  had 
been  unable  to  obtain  it,  and  he  later  installed  a home-made  system 
burning  coal  and  wood,  and  built  a chimney  which  was  not  in  accord- 
ance with  the  description  set  out  in  the  policy. 

Held,  the  policy  was  avoided  because  of  a breach  of  statutory  condition 
no.  1.  The  equipment  used  in  this  building  was,  in  the  circumstances, 
important  in  estimating  the  risk,  and  the  true  facts  should  have  been 
disclosed.  Rolland  v.  The  North  British  and  Mercantile  Insurance 
Company  (1869),  14  L.C.  Jur.  69,  applied.  Since  the  insured  had  not 
given  written  notice  when  he  installed  the  other  equipment,  there  was 
also  a breach  of  statutory  condition  no.  7,  respecting  material  changes 
in  the  risk,  and  this  also  avoided  the  policy. 

Insurance — Agents — Application  Written  by  Agent — Falsity  of  Answers 
— Whether  Agent’s  Knowledge  to  be  Imputed  to  Insurer. 

Where  an  agent,  whose  authority  is  only  to  solicit  insurance,  and  does 
not  extend  to  accepting  applications  on  behalf  of  his  principal,  fills  in 
the  answers  on  an  application  form,  later  signed  by  the  applicant,  his 
knowledge  of  facts  at  variance  with  the  statements  made  in  the 
application  is  not  to  be  imputed  to  the  insurer;  he  acts  as  a mere 
amanuensis  of  the  applicant.  Newsholme  Brothers  v.  Road  Transport 
and  General  Insurance  Company,  Limited,  [1929]  2 K.B.  356;  Dunn 
V.  Ocean  Accident  and  Guarantee  Corporation,  Limited  (1933),  50 
T.L.R.  32;  Rocco  v.  Northwestern  National  Insurance  Co.  (1930),  64 
O.L.R.  559;  Dorsht  v.  Trans-Canada  Insurance  Co.,  [1933]  O.R.  98, 
followed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  McFarland 
J.,  dismissing  the  action. 

5th  and  6th  November  1947.  The  appeal  was  heard  by 
Robertson  C.J.O.  and  Laidlaw  and  Aylesworth  JJ.A. 

J.  R.  Cartwright,  K.C.,  for  the  plaintiff,  appellant:  We  sub^ 
mit  that  the  evidence  did  not  support  either  the  trial  judge's 
finding  of  fact  that  the  plaintiff  made  no  effort  to  obtain  the  oil 
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equipment  or  the  finding  that  two  kilns  of  tobacco,  claimed  to 
have  been  lost  in  the  fire,  were  not  on  the  premises  at  the  time. 
The  trial  judge  did  not  give  due  weight,  in  making  these  findings, 
to  the  heavy  onus  on  the  defendant  in  respect  of  them. 

The  type  of  fuel  used  was  not  a matter  material  to  the  risk, 
since  the  company  charged  the  same  premium  whether  coal, 
wood  or  oil  was  used.  On  the  evidence,  the  installation  which 
the  plaintiff  eventually  made  was  quite  safe  and  proper,  and 
the  fact  that  it  did  not  comply  in  all  respects  with  the  descrip- 
tion in  the  policy  cannot  affect  his  position  because  of  s.  106  of 
The  Insurance  Act,  R.S.O.  1937,  c.  256.  Statutory  condition 
no.  2 is  to  the  effect  that  any  policy  sent  to  the  insured  is  deemed 
to  be  intended  to  be  in  accordance  with  the  application,  unless 
the  attention  of  the  insured  is  called  to  any  changes.  The  plain- 
tiff here  merely  applied  for  insurance  on  his  tobacco  while  con- 
tained in  any  building  on  the  farm. 

In  any  case,  the  plaintiff’s  statement  as  to  the  use  of  fuel 
oil  was  not  a misrepresentation,  since  it  did  not  relate  to  a fact 
then  existing,  but  was  a mere  statement  of  intention.  More- 
over, the  agent  of  the  defendant  was  aware  of  the  facts,  and 
his  knowledge  should  be  imputed  to  the  defendant:  Bowstead  on 
Agency,  10th  ed.  1944,  p.  222,  s.  110.  Even  if  it  is  conceded  that 
the  agent  did  not  have  power  to  bind  the  company,  he  had  a 
duty  to  communicate  facts  concerning  the  risk  to  his  principal, 
and  that  being  his  duty,  knowledge  will  be  imputed. 

The  onus  of  proving  misrepresentation  and  materiality  is  on 
the  party  who  alleges  it.  The  defendant  did  not  claim  that  it 
would  have  refused  to  write  the  policy  had  all  the  circumstances 
been  known  to  it.  The  trial  judge  did  not  direct  his  mind  to  this 
question  at  all. 

The  defendant  here,  by  the  terms  of  its  policy,  attempted  to 
impose  higher  standards  on  the  insured  than  were  warranted, 
which  constitutes  a violation  of  s.  106  of  The  Insurance  Act. 
It  must  show,  not  merely  that  the  chimney  was  not  in  accord- 
ance with  the  provisions  inserted  by  it  in  the  policy,  but  that  it 
was  not  good  and  substantial,  to  the  knowledge  of  the  insured. 
[Aylesworth  J.A.:  What  is  the  effect  of  s.  110  of  the  Act?] 
Before  the  defendant  can  take  advantage  of  that  section  it  must 
have  been  brought  to  the  knowledge  of  the  insured. 
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The  real  defence  at  the  trial  was  that  there  was  a false  state- 
ment in  the  proofs  of  loss,  which  vitiated  the  whole  claim.  The 
only  evidence  to  support  this  defence  is  circumstantial,  while 
four  witnesses  swore  that  the  tobacco  was  on  the  premises.  The 
trial  judge  saw  the  witnesses,  it  is  true,  but  this  advantage  is 
lessened  by  the  lapse  of  time  between  the  trial  and  the  delivery 
of  judgment.  We  submit  that  the  trial  judge  failed  to  direct 
himself  as  to  the  exceptionally  heavy  onus  on  the  defendant 
in  raising  such  a defence,  which  amounts  to  an  allegation  that 
the  plaintiff  was  guilty  of  a crime:  The  London  Life  Insurance 

Company  v.  Trustee  of  the  Property  of  The  Lang  Shirt  Company, 
Limited;  Metropolitan  Life  Insurance  Company  v.  Moore;  Aetna 
Life  Insurance  Company  v.  Moore,  [1929]  S.C.R.  117  at  126, 
[1929]  1 D.L.R.  328,  51  C.C.C.  31;  Broom’s  Legal  Maxims,  10th 
ed.  1939,  p.  643.  [Aylesworth  J.A.:  What  about  statutory 

condition  no.  16?]  There  must  be  fraud  in  the  sense  in  which  that 
term  is  used  in  an  action  for  deceit;  it  must  affect  the  material 
interests  of  those  to  be  deceived:  Ginsberg  v.  New  York  Fire 

Insurance  Co.;  Ginsberg  v.  Franklin  Fire  Insurance  Co.,  [1937] 
O.R.  715,  4 1.L.R.  297,  [1937]  4 D.L.R.  585;  Taylor  v.  The  London 
Assurance  Corporation  et  al.,  [1935]  S.C.R.  422,  2 I.L.R.  252, 
[1935]  3 D.L.R.  129. 

The  cases  go  to  the  length  of  holding  that  even  a gross  over- 
valuation will  not  vitiate  the  claim,  unless  the  Court  can  find 
that  there  was  an  actual  intention  to  defraud:  Kadishewitz  v. 
Laurentian  Insurance  Co.,  [1931]  O.R.  529,  [1931]  4 D.L.R.  401; 
Adams  v.  Glen  Falls  Insurance  Co.  (1916),  37  O.L.R.  1 at  12, 
31  D.L.R.  166;  appeal  quashed  54  S.C.R.  88,  32  D.L.R.  399; 
Kostuk  V.  National  Ben  Franklin  Fire  Insurance  Co.,  60  O.L.R. 
56,  [1927]  1 D.L.R.  1145.  [Aylesworth  J.A.:  Can  the  defend- 
dant  say  that  it  could  have  withdrawn  at  its  option  from  this 
policy  on  giving  you  notice,  but  was  deprived  of  its  opportunity 
to  exercise  that  option  by  your  failure  to  communicate  the 
facts?]  The  company  receives  all  the  protection  it  requires 
under  statutory  condition  no.  7.  [Laidlaw  J.A.:  Is  not  the 

position  that  you  seek  to  make  the  insurer  liable  on  a risk  it 
never  had  an  opportunity  to  accept  or  reject?]  The  change, 
to  avail  the  defendant,  must  be  material.  The  defendant  did  not 
return  the  premium,  or  attempt  to  return  it:  Kostuk  v.  National_ 
Ben  Franklin  Fire  Insurance  Co.,  supra,  at  p.  68.  k 
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Even  if  everything  is  taken  against  the  plaintiff,  the  error 
amounted  at  most  to  about  10  per  cent,  in  estimating  the  amount 
of  the  loss;  no  one  knows  the  exact  amount  of  tobacco  which 
was  there.  This  may  be  a case  for  relief  under  s.  109  of  The 
Insurance  Act. 

C.  W.  R.  BowTby,  K,C.  (W.  J.  Beaton,  K.C.,  with  him),  for 
the  defendant,  respondent:  We  submit  that  this  risk  never 

attached,  because  the  tobacco  was  placed  in  buildings  which  did 
not  comply  with  the  application.  [Robertson  C.J.O.:  Had  new 
buildings  been  built,  would  the  risk  have  attached?]  If  the  new 
buildings  had  been  equipped  to  bum  oil  as  a fuel,  the  risk  prob- 
ably would  have  attached,  but  so  far  as  the  actual  barn  is  con- 
cerned, the  risk  never  attached.  In  the  alternative,  if  the  risk 
did  attach,  it  became  detached  when  the  change  was  made, 
without  notice  to  us:  Renshaw  v.  Phoenix  Insurance  Company 

of  Hartford,  Conn.,  [1943]  O.R.  223,  10  I.L.R.  92,  [1943]  2 
D.L.R.  76;  Ross  v.  Scottish  Union  and  National  Insurance  Co. 
(1917),  41  O.L.R.  108,  39  D.L.R.  528,  affirmed  (1918),  58  S.C.R. 
169,  46  D.L.R.  1. 

The  application,  forming  part  of  the  contract  of  insurance, 
expressly  referred  to  oil  as  the  fuel  used.  The  apparatus  that 
the  plaintiff  constructed  was  much  more  hazardous;  there  was 
nothing  to  control  the  draft,  and  it  certainly  did  not  correspond 
either  to  the  application  or  to  the  policy. 

There  was  misrepresentation  sufficient  to  avoid  the  policy 
under  statutory  condition  no.  1.  The  agent  who  received  the 
application  from  the  plaintiff  was  an  agent  only  to  solicit  insur- 
ance, and  sent  applications  to  different  insurers.  His  knowledge 
cannot  be  imputed  to  one  of  his  companies:  Wyman,  Laws  of 

Insurance,  1935,  p.  51;  St.  Regis  Pastry  Shop  and  Baumgartner 
V.  Continental  Casualty  Co.,  63  O.L.R.  337  at  339,  [1929]  1 
D.L.R.  900;  Rocco  v.  Northwestern  National  Insurance  Co.,  64 
O.L.R.  559,  [1930]  1 D.L.R.  472.  The  position  of  this  agent  is 
no  different  from  that  of  any  other  soliciting  agent.  There  is 
nothing  to  suggest  that  he  should  have  written  in  to  the  defend- 
ant. It  is  clear  that  he  had  no  authority  to  do  anything  but 
forward  applications  and  premiums:  Dorsht  v.  Trans-Canada 

Insurance  Co.,  [1933]  O.R.  98,  [1933]  1 D.L.R.  509. 

The  misrepresentation  in  the  application  vitiated  the  whole 
contract:  23  Halsbury,  2nd  ed.  1936,  p.  8,  s.  10.  This  misrepre- 
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sentation  was  material,  not  merely  because  of  the  fuel  used, 
but  also  because  of  the  furnace  and  chimney. 

If  the  policy  did  attach,  then  there  was  a later  change 
material  to  the  risk,  of  which  we  were  not  notified,  and  this 
avoids  the  policy  under  statutory  condition  no.  7. 

The  trial  judge  has  found,  on  sufficient  evidence,  that  there 
was  a misstatement  in  the  proofs  of  loss  about  two  kilns  of 
tobacco.  The  plaintiff,  by  this  fact  alone,  forfeited  any  right 
under  the  policy:  Welford  and  Otter-Barry,  Fire  Insurance, 
2nd  ed.  p.  282;  Vachon  v.  British  and  European  Insurance  Co. 
Ltd.  (1927),  32  O.W.N.  142;  Niedricla  v.  St.  Lawrence  Under- 
writers Agency  of  Western  Assurance  Co.  (1923),  53  O.L.R.  599 
at  600. 

We  refer  also  to  Maple  Leaf  Milling  Co.  v.  Colonial  Assur- 
ance Co.,  27  Man.  R.  621,  [1917]  2 W.W.R.  1091,  36  D.L.R. 
202;  Claflin  et  al.  v.  Commonwealth  Insurance  Company  (1884), 
110  U.S.  81  at  95;  Dolloff  v.  Phoenix  Ins.  Co.  (1890),  19  Atl.  396. 

J.  R.  Cartwright,  K.C.,  in  reply,  referred  to  Provident  Assur- 
ance Company  v.  Adamson,  [1938]  S.C.R.  482  at  492,  6 I.L.R.  1, 
[1939]  1 D.L.R.  609;  Thoroughgood^s  Case  (1582),  2 Co.  Rep. 
5b,  76  E.R.  401. 

Cur.  adv.  vult. 

4th  March  1948.  The  judgment  of  the  Court  was  delivered  by 

Robertson  C.J.O.: — This  is  an  appeal  by  the  plaintiff  in  the 
action  from  the  judgment  of  Mr.  Justice  McFarland,  dated  10th 
January  1947,  after  the  trial  of  the  action  before  him,  without 
a jury,  at  Hamilton.  By  this  judgment  the  plaintiff’s  action  was 
dismissed,  with  costs. 

The  appellant,  a farmer  who  grows  tobacco,  sued  upon  a 
policy  of  fire  insurance  issued  by  the  respondent,  whereby  the 
respondent  insured  the  appellant  for  the  term  extending  from 
11th  August  1944  until  the  1st  April  1945,  against  loss  or  damage 
by  fire,  to  the  amount  of  $10,000  on  the  appellant’s  tobacco 
while  contained  in  certain  buildings  on  the  appellant’s  farm  in 
the  township  of  Brantford.  The  tobacco  was  destroyed  by  fire 
on  the  13th  February  1945  and  became  a total  loss.  In  due 
course  the  appellant  delivered  proofs  of  loss  to  the  respondent,^ 
purporting  to  show  loss  in  excess  of  $10,000  and  claiming 
$10,000  under  the  policy.  The  respondent  did  not  pay  the 
amount  claimed,  or  any  part  of  it,  and  this  action  was  brought. 
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The  respondent  pleaded,  in  answer  to  the  appellant’s  claim 
in  the  action,  that  the  appellant,  in  applying  for  insurance,  mis- 
represented, and  fraudulently  omitted  to  communicate  to  the 
respondent,  circumstances  which  were  material  to  be  made 
known  to  the  respondent  in  order  to  enable  it  to  judge  of  the 
risk  to  be  undertaken,  and  that  by  reason  thereof  the  policy  was 
null  and  void.  Condition  no.  1 of  the  statutory  conditions  of 
the  policy  was  pleaded. 

The  respondent,  as  a further  defence,  pleaded  that  there 
were  changes  material  to  the  risk  within  the  control  and  knowl- 
edge of  the  appellant  which  were  not  promptly  notified  in  writ- 
ing, or  at  all,  to  the  respondent  or  its  local  agent,  and  that  as  a 
result  thereof  the  policy  is  null  and  void.  Statutory  condition 
no.  7 was  specially  pleaded. 

As  a further  defence  the  respondent  pleaded  that  subsequent 
to  the  date  of  the  loss  the  appellant  fraudulently  and  wilfully 
made  false  statements  under  statutory  declarations  duly  declared 
and  made  by  him,  purporting  to  form  proofs  of  loss,  and  in  the 
schedules  and  exhibits  thereto,  and  that  thereby  the  appellant 
misrepresented  the  quantity  of  tobacco  in  his  barn,  and  grossly 
and  wilfully  exaggerated  his  loss.  Statutory  condition  no.  16  was 
specially  pleaded  in  this  connection. 

These  are  the  substantial  defences  set  up,  which  are  referred 
to  by  the  learned  trial  judge  in  his  reasons  for  judgment.  They 
were  also  the  matters  dealt  with  on  the  argument  of  the  appeal. 

The  appellant  had  had  earlier  insurance  contracts  with  the 
respondent,  and  the  respondent  had  paid  at  least  one  loss  to 
appellant  in  respect  of  an  earlier  fire.  The  application  for  the 
policy  now  in  question  was  taken  by  one  Frank  Cowan,  respond- 
ent’s “agent  to  solicit  insurance”.  He  had  no  authority,  as  such 
agent,  to  make  a contract  of  insurance.  The  application  is  on  a 
printed  form,  and  was  taken  on  11th  August  1944  at  appellant’s 
farm  in  the  township  of  Brantford.  The  policy  issued  on  this 
application  is  countersigned  by  the  agent  Cowan  under  the  same 
date,  and,  by  its  terms,  became  effective  from  the  11th  August. 
The  appellant  says  in  his  evidence,  however,  that  the  policy  was 
not  delivered  to  him  until  some  time  after  the  11th  August,  and 
I there  is  evidence  that  in  the  meantime  the  application  had  gone 
to  the  Toronto  office  of  the  respondent,  where  the  policy  was 
written.  The  policy  covered  only  one  item,  that  is  item  11  appear- 
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ing  on  a schedule  attached  to  and  forming  part  of  the  policy,  and 
reading  as  follows: 

“10,000.  On  Tobacco,  only  while  contained  in  any  of  the 
Assureds  tobacco  farm  buildings  on  the  premises  described 
herein.” 

Later  in  the  same  schedule  there  is  the  following  clause: 
“In  consideration  of  the  rate  and  premium  charged  under  Item 
No.  11,  it  is  understood  and  agreed  that  the  conditions  obtaining 
in  the  Tobacco  Barn(s)  containing  the  tobacco  insured  under 
this  Item  are  as  described  under  Item  No.  . . . 3 . . . above.” 

Item  No.  3 in  the  schedule  is  as  follows:  “On  the  Building 

only,  of  story,  frame  construction,  on  cement  foundation, 
with  shingle  roofing,  only  while  occupied  as  Tobacco  Storage 
Barn  (with  processing),  and  detached  80  feet  from  any 
building  using  artificial  heat  for  process,  and  only  while  stripping 
and  conditioning  is  done  by  steam  from  a boiler  detached  at  least 
twenty-five  feet  from  any  building,  or  by  steam  from  a boiler  or 
humidifier  set  on  earth  or  concrete  floor  inside  the  building  and, 
where  steam  is  raised  by  means  other  than  oil  or  natural  gas, 
piped  to  brick  or  concrete  block  chimney  built  from  the  ground. 
No  stoves  or  auxiliary  heating  apparatus  are  permitted  in  the 
building  unless  same  stand  on  earth  or  concrete  floor,  and  are 
piped  to  brick  or  concrete  block  chimney  built  from  the  ground, 
nor  shall  smoking  be  permitted  in  said  building.  Marked  No.  . . . 
on  diagram.” 

The  application  for  the  insurance  described  the  property  to 
be  insured  as  “On  Tobacco  while  contained  in  any  building  on 
the  farm”.  No  insurance  on  any  of  the  farm  buildings  is  included 
in  the  application,  but  a number  of  questions  on  the  application 
form  relating  to  tobacco  barns  and  tobacco  kilns,  and  to  the 
occupation  and  use  of  the  premises,  are  answered.  Under  the 
heading  “Tobacco  Barns”  a question  is  asked  “How  is  the  build- 
ing heated?”. and  to  this  the  answer  is  “Steam”.  Two  questions 
are  asked  as  to  chimneys:  “3.  Construction  of  Chimneys”, 

“4.  Are  chimneys  built  from  the  ground?”  Both  questions  are 
answered  “Nil”.  Question  6 is  “Is  conditioning  done  by  steam 
from  inside  boiler  or  humidifier,  or  from  outside  boiler?”  To 
this  the  answer  is  “inside”.  Then  question  8 is  “Fuel  used — oil, 
wood,  coal  or  gas?”  This  is  answered  “Oil”. 
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The  undisputed  fact  is  that  this  was  a new  barn  and  at  the 
date  of  the  application  there  was  no  means  of  heating,  or  of 
supplying  steam  for  conditioning  to,  the  barn,  nor  was  oil  or  any 
other  fuel  used,  nor  was  there  any  means  provided  for  burning 
fuel  of  any  kind  in  or  about  the  barn.  The  appellant  says  that  he 
had  it  in  contemplation  to  purchase  and  install  the  necessary 
apparatus  for  the  use  of  oil,  but  he  had  done  nothing  about  it  at 
the  time  of  the  application.  Any  effort  he  made  later  to  procure 
the  equipment  for  burning  oil  was  unavailing.  Instead  of  an  oil- 
burner  he  installed  a home-made  apparatus  of  his  own  contriving 
for  the  use  of  wood  and  coal  as  fuel.  It  was  necessary,  with  this 
apparatus,  to  erect  a chimney,  and  the  chimney  that  was  erected 
was  not,  in  all  respects,  in  compliance  with  what  is  decribed  in 
item  no.  3 of  the  schedule  attached  to  the  policy.  There  is  evi- 
dence that  the  chimney  erected  added  a new  fire  hazard,  that  was 
neither  in  existence  nor  in  contemplation  when  the  policy  was 
issued. 

The  application  form  was  filled  in  by  the  agent,  Cowan.  It 
was  signed  by  the  appellant.  On  the  back  of  the  form  are  printed 
some  questions  under  the  heading  “Agent’s  Report”,  and  from 
the  written  answers  to  these  questions  it  appears  that  the  agent 
had  “personally  and  specially  examined”  the  premises  on  the 
11th  August  1944;  that  he  had  known  the  applicant  for  seven 
years,  and  that  he  confidently  recommended  the  risk  and  appli- 
cant. The  agent,  Cowan,  was  not  called  as  a witness  at  the  trial. 

Statutory  condition  no.  1 is  as  follows: 

“If  any  person  applying  for  insurance  falsely  describes  the 
property  to  the  prejudice  of  the  insurer,  or  misrepresents  or 
fraudulently  omits  to  communicate  any  circumstance  which  is 
material  to  be  made  known  to  the  insurer  in  order  to  enable  it  to 
judge  of  the  risk  to  be  undertaken,  the  contract  shall  be  void  as 
to  the  property  in  respect  of  which  the  misrepresentation  or 
omission  is  made.” 

A number  of  questions  are  raised  as  to  whether  there  was  a 
breach  of  this  condition.  There  is  no  disputing  the  fact  that,  on 
the  11th  August  1944,  there  was  no  equipment  in  the  barn  or  in 
any  of  the  buildings  on  appellant’s  premises  for  conditioning  the 
tobacco  by  steam.  There  was  no  equipment  in  which  oil  could 
be  used  as  fuel  to  produce  steam  for  conditioning.  Any  equip- 
ment of  any  kind  for  that  purpose  was  still  to  be  installed.  There 


278 


Ontario  Reports. 


[1948] 


is,  further,  no  question  that  no  such  equipment  in  which  oil  could 
be  used  as  fuel  was  ever  installed  in  the  barn.  When  equipment 
was  installed  later,  and  before  the  loss  by  fire,  it  was  of  a char- 
acter that,  by  reason  of  the  manner  of  its  construction,  added 
hazards  from  the  point  of  view  of  a fire  underwriter  that  would 
have  caused  him  either  to  demand  an  extra  premium  or  to  reject 
the  risk. 

For  the  appellant  it  is  said,  in  the  first  place,  that  the  state- 
ments in  the  application  that  are  set  up  against  him  as  mis- 
representations of  fact  are  nothing  more  than  mere  statements 
of  intention.  I do  not  think  the  application  can  be  so  read.  It 
may  well  be  that  the  appellant,  in  his  conversation  with  the 
agent,  Cowan,  spoke  of  what  he  planned  to  do,  but  had  not  yet 
done,  and  that  the  agent  so  understood  it.  I shall  discuss  later 
the  question  whether  the  agent’s  knowledge  is  to  be  imputed  to 
the  respondent.  For  the  moment  I am  concerned  only  with  what 
appears  in  the  application  that  the  appellant  signed.  I am  unable 
to  regard  the  statements  in  the  application  with  respect  to  the 
equipment  of  the  barn  in  which  the  tobacco  is  to  be  conditioned, 
as  anything  but  statements  intended  to  be  understood  as  state- 
ments of  facts  then  existing.  “When  goods  are  insured  in  a build- 
ing, there  ought  to  be  communicated  to  the  insurer  all  informa- 
tion to  enable  him  to  appreciate  the  risk;  for  instance,  of  what 
materials  the  building  is;  its  situation,  distance  from  other  build- 
ings, whether  connected  with  others  and  so  forth”:  Rolland  v. 
The  North  British  and  Mercantile  Insurance  Company  (1869), 
14  L.C.  Jur.  69  at  72,  20  R.J.R.Q.  11. 

The  use  of  the  building  in  which  goods  insured  are  located, 
and  the  equipment  installed  there  for  use,  may  be  of  importance 
in  estimating  the  risk.  That  depends  upon  the  circumstances. 
There  is  evidence  here,  if  evidence  indeed  is  needed,  to  show  that 
the  facts  in  relation  to  the  process  adopted,  and  to  the  means 
provided,  for  conditioning  the  tobacco,  were  material  to  be  known 
to  an  insurer  in  determining  whether  he  should  accept  the  risk 
and  at  what  premium.  There  may  well  be  cases  where  the  in- 
surer has  exacted  a warranty  or  undertaking,  or  has  imposed  a 
condition  as  to  the  future  use  of  the  premises,  and  has  so  pro- 
tected himself.  That  is  not  what  was  done  in  this  case.  Th^ 
insurer  has  a statement  signed  by  the  applicant  for  insurance,^ 
purporting  to  state  the  equipment  of  his  barn,  and  he  has 
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statutory  covenant  against  changes  material  to  the  risk.  Upon 
these  he  relies  for  his  protection.  The  statements  as  to  the  state 
of  the  barn  are  in  the  language  of  the  present,  and  not  of  plans 
for  the  future.  At  the  foot  of  the  application  appear  these  words : 
“And  the  said  Applicant  hereby  covenants  and  agrees  to  and 
with  the  said  Company  that  the  foregoing  is  a just,  true  and  full 
exposition  of  all  the  facts  and  circumstances  in  regard  to  the 
condition,  situation,  value  and  risk  of  the  property  to  be  insured, 
so  far  as  the  same  are  known  to  the  applicant  and  are  material 
to  the  risk.  ...” 

The  appellant  says  further  that  at  the  time  when  the  applica- 
tion for  insurance  was  procured  by  the  agent,  Cowan,  he  made 
full  disclosure  of  the  facts  in  relation  to  the  condition  of  the  barn 
in  so  far  as  the  absence  of  any  means  for  conditioning  the  tobacco 
was  concerned,  and  told  the  agent  of  his  plan  to  install  oil-burning 
equipment.  He  says  there  was  a discussion  of  these  matters,  in 
the  course  of  which  Cowan  gave  him  advice  as  to  how  he  should 
proceed.  Not  only  is  there  no  contradiction  of  appellant’s  evi- 
dence on  these  matters,  but  the  agent’s  statements  that  I have 
already  quoted  from  his  report  on  the  back  of  the  application, 
strongly  support  appellant’s  evidence.  Appellant  says  that  the 
answers  appearing  in  his  application  were  written  there  by 
Cowan.  I have  not  been  able  to  find  in  his  evidence  any  state- 
ment as  to  whether  or  not  he  read  the  answers,  or  had  them  read 
over  to  him.  He  admits  that  he  signed  the  application,  and  he 
says  that  Cowan  signed  it  as  witness.  He  did  not  get  a copy  of 
the  application,  and  there  is  no  copy  of  it  attached  to  the  policy. 
The  agent,  Cowan,  was  not  called  to  challenge  the  appellant’s 
evidence,  nor  was  any  explanation  given  for  not  calling  him.  In 
the  circumstances  I can  see  no  ground  upon  which  appellant’s 
evidence,  in  regard  to  the  taking  of  his  application  for  insurance, 
can  be  rejected.  The  application  is,  however,  the  appellant’s 
application,  for  he  signed  it,  and  left  it  with  the  agent  to  be 
sent  in. 

It  is  submitted  for  the  appellant  that  the  agent,  Cowan,  had 
full  knowledge  of  the  situation  that  existed,  and  that  his  knowl- 
edge is  to  be  imputed  to  the  company.  It  is  to  be  borne  in  mind 
that  Cowan,  the  agent,  had  no  authority  to  make  a contract  of 
insurance  for  the  respondent.  His  authority  was  to  solicit  in- 
surance. Is  the  knowledge  of  the  facts  he  acquired  from  the 


280 


Ontario  Reports. 


[1948] 


appellant  in  the  course  of  obtaining  appellant’s  application  for 
insurance,  and  by  his  own  examination  of  the  premises  on  that 
occasion,  to  be  imputed  to  the  respondent?  After  some  conflict 
of  judicial  opinion  upon  the  law  in  this  connection,  to  which 
reference  is  made  in  Halsbury’s  Laws  of  England,  2nd  ed.,  vol.  18 
(1935),  p.  420,  s.  601  and  notes  and  also  in  Welford  & 
Otter-Barry’s  Fire  Insurance,  3rd  ed.  1932,  at  pp.  156-7,  the 
Court  of  Appeal  in  England,  in  Newsholme  Brothers  v.  Road 
Transport  and  General  Insurance  Company ^ Limited ^ [1929]  2 
K.B.  356,  distinguishing  Bawden  v.  The  London,  Edinburgh,  and 
Glasgow  Assurance  Co.,  [1892]  2 Q.B.  534,  held  that  the  agent 
of  the  insurance  company,  in  filling  in  the  proposal  form,  was 
merely  the  amanuensis  of  the  proposer,  that  the  knowledge  of  the 
true  facts  by  the  agent  could  not  be  imputed  to  the  insurance 
company,  and  that  the  insurance  company  was  entitled  to  re- 
pudiate liability  on  the  ground  of  the  untrue  statements  in  the 
proposal  form.  In  reaching  this  opinion  the  Court  followed, 
among  others,  the  decision  of  Wright  J.  in  Biggar  v.  Rock  Life 
Assurance  Company,  [1902]  1 K.B.  516,  who,  in  turn  had  followed 
a decision  of  the  Supreme  Court  of  the  United  States  in  New 
York  Life  Insurance  Company  v.  Fletcher  (1886),  117  U.S.  519, 
a decision  that  the  Court  of  Appeal  also  found  helpful.  I quote 
the  following  from  the  judgment  of  the  United  States  Supreme 
Court,  at  p.  529: 

“It  would  introduce  great  uncertainty  in  all  business  trans- 
actions, if  a party  making  written  proposals  for  a contract, 
with  representations  to  induce  its  execution,  should  be  allowed  to 
show,  after  it  had  been  obtained,  that  he  did  not  know  the  con- 
tents of  his  proposals,  and  to  enforce  it,  notwithstanding  their 
falsity  as  to  matters  essential  to  its  obligation  and  validity.  Con- 
tracts could  not  be  made  or  business  fairly  conducted,  if  such 
a rule  should  prevail;  and  there  is  no  reason  why  it  should  be 
applied  merely  to  contracts  of  insurance.’’ 

Upon  the  question  of  imputing  knowledge  to  the  company 
of  the  facts  learned  by  the  agent  in  filling  up  the  proposal  form 
for  the  assured,  reference  was  made,  in  the  Newsholme  case, 
to  the  decision  of  the  House  of  Lords  in  J.  C.  Houghton  and 
Company  v.  Nothard,  Lowe  and  Wills,  Limited,  [1928]  A.C.  1, 
where,  at  p.  19,  Viscount  Sumner,  in  speaking  of  knowledge 
possessed  by  two  directors  of  certain  matters  concealed  by  them 
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from  the  other  directors,  said:  “Their  silence  was  accordingly 

a notable  breach  of  duty.  It  has  long  been  recognized  that  it 
would  be  contrary  to  justice  and  common  sense  to  treat  the 
knowledge  of  such  persons  as  that  of  their  company,  as  if  one 
were  to  assume  that  they  would  make  a clean  breast  of  their 
delinquency.”  In  the  present  case  the  “Agent’s  Report”,  endorsed 
by  the  agent,  Cowan,  on  the  appellant’s  application,  is  such  as 
to  exclude  any  reasonable  presumption  that  he  also  communi- 
cated to  his  principals  his  knowledge  of  the  falsity  of  the  state- 
ments in  the  application  which  he  approved. 

The  Newsholme  case  has  since  been  followed  in  Dunn  v.  Ocean 
Accident  d Guarantee  Corporation,  Limited  (1933),  50  T.L.R. 
32,  and  by  the  Court  of  Appeal  of  this  Province  in  Rocco  v.  North- 
western National  Insurance  Co.,  64  O.L.R.  559,  [1930]  1 D.L.R. 
472,  and  in  Dorsht  v.  Trans-Canada  Insurance  Co.,  [1933]  O.R. 
98,  [1933]  1 D.L.R.  509.  In  my  opinion  we  should  follow  these 
cases,  and  should  hold  that  knowledge  cannot  be  imputed  to  the 
respondent  of  the  falsity  of  the  representations  in  the  applica- 
tion for  insurance. 

It  is  not  necessary  that,  to  give  effect  to  statutory  condition 
no.  1 of  the  policy,  we  should  find  fraud  on  the  part  of  the  appel- 
lant in  making  the  misrepresentations  contained  in  his  written 
application.  While  it  is  now  necessary  to  prove  fraud,  if  non- 
disclosure only  is  relied  upon  (see  Taylor  v.  The  London  Assur- 
ance Corporation  et  al.,  [1935]  S.C.R.  422,  2 I.L.R.  252,  [1935] 
3 D.L.R.  129,  and  Kadishewitz  v.  Laurentian  Insurance  Co., 
[1931]  O.R.  529,  [1931]  4 D.L.R.  101),  no  similar  change  in  the 
statutory  condition  was  made  in  respect  of  misrepresentation. 
The  condition,  in  terms,  requires  that  the  misrepresentation,  to 
be  effective,  shall  be  material,  but  it  need  not  be  fraudulent: 
The  Nova  Scotia  Marine  Insurance  Company  {Limited)  v. 
Stevenson  (1894),  23  S.C.R.  137;  Jordan  et  al.  v.  The  Provincial 
Provident  Institution  (1898),  28  S.C.R.  554;  The  Town  of  Arn- 
prior  V.  The  United  States  Fidelity  and  Guaranty  Company 
(1914),  51  S.C.R.  94,  21  D.L.R.  343;  Taylor  v.  The  London 
Assurance  Corporation  et  al.,  supra,  per  Duff  C.J.  at  p.  425. 

The  appellant,  by  his  application,  asked  the  respondent  to 
insure  against  loss  or  damage  by  fire  his  tobacco  in  his  tobacco 
barn,  which  he  represented  to  have  oil-burning  equipment  for 
conditioning  the  tobacco  with  steam,  such  equipment  operating 
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without  a chimney,  whereas  the  fact  was  that  no  equipment 
whatever  had  yet  been  installed  for  conditioning  the  tobacco,  nor 
had  the  appellant  acquired  any  oil-burning  equipment.  This  was 
the  state  of  matters  when  the  application  was  made,  and  when 
the  insurance  was  effected.  In  my  opinion  there  was  a breach 
by  the  appellant  of  statutory  condition  no.  1 of  the  policy,  the 
result  of  which  was  that  the  contract  of  insurance  on  the  tobacco 
was,  and  is,  void. 

It  may,  of  course,  be  said  that  a tobacco  barn  that  has  no 
provision  for  creating  the  heat  required  for  conditioning  the 
tobacco  is  a better  risk  for  fire  insurance  purposes  than  a barn 
equipped  with  the  safest  possible  heating  facilities.  That  is  not 
so,  for  such  a barn  would  be  an  unfinished  tobacco  barn,  to  which 
heating  equipment  would,  of  necessity,  be  added.  It  is  hardly 
conceivable  that  an  underwriter  would  knowingly  insure  a new 
crop  of  tobacco  in  a barn  in  an  unfinished  state  unsuited  to  the 
purpose  of  preparing  tobacco  for  the  market,  unless  he  were 
able  to  incorporate  in  the  insurance  contract  provisions  for  his 
protection,  as  to  the  character  of  the  installation  to  be  made. 
That  could  not  be  done  here  owing  to  the  nature  of  the  mis- 
representations made  in  the  application. 

In  view  of  the  opinion  I have  expressed  with  respect  to  the 
defence  raised  under  statutory  condition  no.  1,  it  seems  hardly 
necessary  to  discuss  the  defence  that  is  rested  on  statutory  con- 
dition no.  7.  The  appellant  later  put  in  some  equipment  for 
burning  coal  and  wood  for  conditioning  purposes.  It  was  obvi- 
ously a change  material  to  the  risk,  in  this  sense,  that  it  enabled 
the  appellant  to  have  fire  inside  the  barn  or  in  an  annex  to  it. 
It  involved  also  the  erection  of  a chimney  extending  through 
the  roof.  The  appellant,  under  condition  no.  7,  might  have 
promptly  notified,  in  writing,  the  respondent  or  the  local  agent, 
of  the  change,  and  thereupon  the  respondent  would  have  had 
the  option  of  cancelling  the  policy  or  of  requiring  an  additional 
premium.  The  appellant,  however,  failed  to  give  notice  in  writ- 
ing to  anybody.  He  says  that  the  agent,  Cowan,  was  at  his  farm^ 
in  October  and  again  in  November,  and  saw  what  had  been  done 
and  approved  it.  In  default  of  any  notice  in  writing  by  the 
appellant,  or  of  any  waiver  of  notice  by  the  respondent,  the 
policy  is  avoided  by  condition  no.  7 : Renshaw  v.  Phoenix  Insur- 
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ance  Company  of  Hartford,  Conn.,  [1943]  O.R.  223,  10  I.L.R.  92, 
[1943]  2 D.L.R.  76. 

With  respect  to  the  defence  arising  under  statutory  condition 
no.  16,  I shall  content  myself  with  saying  that  while  I am  not 
wholly  convinced  that  I should  myself  have  come  to  the  same 
conclusion  as  the  learned  trial  judge  upon  this  issue,  the  question 
was  one  peculiarly  for  the  trial  judge  and  depended  for  its  answer 
largely  upon  the  estimate  formed  of  the  credibility  of  the  some- 
what numerous  witnesses  called  to  testify  in  regard  to  it.  Not 
having  had  the  opportunity  that  the  trial  judge  had  in  that 
respect,  I do  not  think  I should  express  any  dissent  from  his 
ruling.  I,  therefore,  would  dismiss  the  appeal  on  that  issue,  as 
well  as  upon  the  other  two  issues  that  I have  dealt  with. 

The  appeal  should,  therefore,  in  my  opinion,  be  dismissed 
with  costs. 

Appeal  dismissed  with  costs 

Solicitors  for  the  plaintiff,  appellant : Walsh  & Evans,  Hamil- 
ton. 

Solicitors  for  the  defendant,  respondent:  Beaton,  Bell  d 

Pond,  Toronto. 
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[ COURT  OF  APPEAL.  ] 

Re  Carr. 

Succession  Duties — Property  Exempt  from  Duty — Annuity  or  Other 
Payment  Bought  by  Deceased  in  his  Lifetime — Creation  of  Insurance 
Trust — The  Succession  Duty  Act,  1939,  2nd  sess.  (Ont.),  c.  1,  ss.  l(p) 
(as  amended  by  1940,  c.  1,  s.  1),  4(1)  (j),  5. 

C in  his  lifetime  took  out  a policy  of  insurance  on  his  life  for  $50,000. 
He  later  executed  a form  of  designation  of  beneficiary,  designating  his 
wife,  children  and  grandchildren,  and  directing  that  the  proceeds  of 
the  policy  be  paid  to  the  executors  and  trustees  of  his  estate,  to  be 
held  by  them  as  trustees  on  terms  set  forth  in  an  instrument  of  even 
date.  By  the  trust  instrument  he  provided  that  the  trustees  should 
divide  the  income  in  equal  shares  among  his  wife,  children  and  grand- 
children until  the  death  of  the  wife,  whereupon  the  corpus  should  be 
divided  among  the  children  and  grandchildren.  On  C’s  death  the  face 
amount  of  the  policy,  with  accumulated  dividends,  was  paid  over  to 
the  trustees  by  the  insurance  company. 

Held,  the  proceeds  of  the  policy,  received  by  the  trustees,  were  not 
exempt  from  the  payment  of  succession  duty.  They  were  clearly 
within  s.  KpHiii)  of  The  Succession  Duty  Act,  1939,  and  s.  4(1)  (j) 
could  have  no  application.  C had  not  in  his  lifetime  paid  for  an 
“annuity  or  income  or  periodic  payment".  What  he  had  paid  for  was 
the  benefit  under  the  contract  of  insurance,  the  whole  capital  thereof, 
with  dividends,  being  payable  to  his  trustees  on  his  death.  What  he 
paid  for  his  trustees  received,  and  his  direction  to  them  as  to  the  use 
of  the  proceeds  after  receiving  them  could  not  have  the  effect  of 
changing  the  specie  of  that  which  he  paid  for  in  his  lifetime. 

Judgment  of  Barlow  J.,  [1948]  O.W.N.  95,  affirmed. 

An  appeal  by  the  executors  and  trustees  of  the  will  of  Arthur 

William  Carr,  deceased,  from  the  judgment  of  Barlow  J.,  [1948] 

O.W.N.  95,  [1948]  1 D.L.R.  459. 

2nd  and  3rd  February  1948.  The  appeal  was  heard  by 
Robertson  C.J.O.  and  Roach  and  Aylesworth  JJ.A. 

Arthur  Kelly,  K.C.,  for  the  executors,  appellants : The  testa- 
tor bought  a non-commutable  annuity  within  the  meaning  of  s. 
4(1)  (j)  of  The  Succession  Duty  Act,  1939,  2nd  sess.  (Ont.),  c.  1, 
and  it  was  therefore  not  subject  to  duty. 

Insurance  does  not  fall  into  the  ordinary  scheme  of  succession 
duties,  and  is  separately  dealt  with  in  the  Act.  There  is  no  com- 
prehensive definition  of  “property  passing  on  the  death”,  but 
income  from  insurance  is  specifically  included.  The  meaning  of 
the  phrase  “non-commutable  annuity”  is  not  entirely  clear,  but 
the  testator  had  the  section  before  him  when  he  created  the 
insurance  trust.  We  submit,  however,  that  nothing  turns  upon 
whether  or  not  the  annuity  is  non-commutable. 

The  judge  below  held  that  the  testator  did  not  pay  for  the 
annuity  in  his  lifetime,  but  that  it  arose  from  the  administration 
by  the  trustees  of  the  proceeds  of  a life  insurance  policy.  But  the 
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testator  did  part  with  an  asset  in  order  to  provide  this 
income.  The  judge  below  has  treated  the  section  as  if  it  meant 
“any  annuity  purchased  by  the  deceased  in  his  lifetime”,  but 
there  are  many  ways  whereby  an  annuity  may  be  provided  other 
than  the  direct  purchase  of  an  annuity  from  an  insurance  com- 
pany or  the  Dominion  Government. 

The  proceeds  of  this  policy  were  not  part  of  the  testator’s 
estate,  and  the  executors  as  such  have  no  rights  with  respect 
to  it:  Barclay's  Bank,  Limited  et  al.  v.  Attorney -General,  [1944] 
A.C.  372,  [1944]  2 All  E.R.  208. 

The  expression  “paid  for  by  the  deceased”  should  be  liberally 
construed,  and  the  words  “paid  for”  should  not  be  given  their 
literal  meaning. 

We  rely  also  on  In  re  Castioni,  [1891]  1 Q.B.  149  at  167; 
Sheets’  Estate  (1866),  52  Pa.  St.  257  at  265. 

C.  R,  Magone,  K.C.,  Deputy  Attorney-General,  for  the 
Treasurer  of  Ontario,  respondent:  It  was  not  the  money  of  the 
deceased  that  provided  the  annuity;  the  money  used  for  that 
purpose  belonged  either  to  the  trustees  or  to  the  beneficiaries. 
Barclay’s  Bank,  Limited  et  al.  v.  Attorney -General,  supra,  does 
not  assist  the  appellants,  but  is  the  exact  opposite  of  this  case. 
There  the  argument  of  the  Attorney-General  was  very  like  that 
of  the  present  appellant,  and  the  House  of  Lords  held  that  the 
settlor  had  entirely  divested  himself  of  his  investments. 

The  appellants  are  attempting  to  obtain  the  benefit  of  an 
exemption  in  a taxing  statute,  and  the  onus  is  on  them  to  show 
that  they  come  within  the  provision.  The  case  does  not  differ 
essentially  from  one  in  which  a testator  puts  $50,000  in  the  hands 
of  trustees  and  directs  them  to  pay  the  income  to  his  wife.  The 
testator  paid  for  nothing  to  give  rise  to  this  income.  [Ayles- 
WORTH  J.A.:  Suppose  the  testator  had  contracted  directly  with 
the  insurance  company  to  hold  the  proceeds  and  make  periodic 
payments  to  his  wife;  would  that  have  been  within  the  exemp- 
tion?] It  might  have  been. 

Arthur  Kelly,  K.C.,  in  reply:  The  important  words  are 

“effected  in  any  manner  other  than  by  will”  and  “paid  for  by  the 
deceased”.  This  testator  certainly  made  the  only  payments  that 
were  made  to  bring  the  annuity  into  existence.  The  House  of 
j Lords  was  unanimous  in  the  Barclay’s  Bank  case,  supra,  in 
holding  that  insurance  was  an  interest  provided  by  the  deceased. 
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The  Succession  Duty  Act,  1939,  might  be  challenged  as  in- 
direct taxation,  since  it  charges  property,  and  not  the  disposition. 


4th  March  1948.  The  judgment  of  the  Court  was  delivered  by 

Roach  J.A.: — By  a policy  of  insurance  issued  on  the  8th 
October  1942,  the  Manufacturers  Life  Insurance  Company  in- 
sured the  life  of  the  late  Arthur  W.  Carr  in  the  principal  sum  of 
fifty  thousand  dollars,  the  policy  being  payable  to  the  estate  of 
the  insured.  The  insured  effected  the  policy  and  at  all  times 
paid  the  premiums  thereon. 

By  an  instrument  in  writing  dated  the  4th  December  1942, 
entitled  “Designation  of  Beneficiary”,  the  insured  appropriated 
and  designated  the  sum  payable  under  that  policy  on  his  death 
as  follows: 

“My  wife,  Jane  Ripley  Carr,  and  children  and  grandchildren 
surviving  at  the  date  of  my  death  shall  be  the  preferred  bene- 
ficiaries of  such  policy,  and  I direct  that  the  entire  proceeds  of 
such  policy  together  with  any  dividends  thereon  shall  be  pay- 
able and  paid  to  [the  executors  and  trustees  of  his  will]  to  be 
held  by  them  as  Trustees  of  my  insurance  trust  in  trust  for  my 
said  wife,  children  and  grandchildren  upon  such  terms,  condi- 
tions and  provisions  as  by  Instrument  in  writing  of  even  date 
I am  setting  forth.” 

By  that  instrument  he  specifically  exonerated  the  insurance 
company  from  any  liability  or  responsibility  to  see  to  the  appli- 
cation of  the  proceeds  of  the  policy  and  directed  that  the  insur- 
ance company  should  be  fully  discharged  upon  paying  such 
proceeds  to  his  trustees. 

By  another  instrument  in  writing  bearing  date  the  4th 
December  1942  the  deceased  declared  the  trusts  upon  which  his 
trustees  should  hold  the  proceeds  of  the  policy.  For  the  present  { 
purposes  it  will  suffice  to  say  that  by  such  declaration  the  in- 
come to  be  earned  by  the  proceeds  of  the  policy  in  the  hands  of  J 
the  trustees  is  payable  to  his  wife,  children  and  possible  grand- 
children in  equal  shares  and  subject  to  certain  conditions  and  |j| 
contingencies  not  here  material  and  eventually  the  corpus  is  to  *j  “ 
be  paid  to  the  children  and  the  children  of  any  deceased  child  in  I 
equal  shares.  It  is  therein  expressly  provided  that  the  periodif'^i 
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pa3nnents  in  favour  of  the  wife  or  children  or  grandchildren 
shall  not  be  commutable. 

Arthur  W.  Carr  died  on  the  17th  November  1945.  The  pro- 
ceeds of  the  policy  were  paid  in  due  course  to  his  trustees.  The 
amount  paid  to  the  trustees  was  $50,586.69,  the  excess  over 
$50,000  being  dividends  on  the  policy.  Under  date  17th  June 
1947  the  Treasurer  of  Ontario  caused  a statement  of  succession 
duties  payable  to  be  served  pursuant  to  s.  31  of  The  Succession 
Duty  Act,  1939,  2nd  sess.  (Ont.),  c.  1.  In  that  statement  succes- 
sion duties  were  computed  on  the  present  value  of  the  income 
from  the  insurance  moneys  payable  to  the  widow  and  the  three 
children  who  had  survived  the  deceased  and  on  the  present  value 
of  the  remainder  in  such  insurance  moneys  payable  to  each  of 
the  three  children.  The  total  of  those  present  values  therefore 
is  the  total  of  the  moneys  paid  by  the  insurance  company  to  the 
trustees  and  the  duties  thereon  have  been  accordingly  allocated. 
Under  date  11th  July  1947  the  executors  of  the  estate  of  the 
deceased  served  a notice  of  appeal  upon  the  Treasurer  of 
Ontario  objecting  to  such  assessment  upon  the  ground  that  by 
virtue  of  s.  4(1)  (j)  of  The  Succession  Duty  Act,  the  payments 
to  the  wife  and  children  under  the  circumstances  which  I have 
hereinbefore  related  were  exempt  from  succession  duties.  The 
assessment  was  confirmed  by  the  Provincial  Treasurer  on  16th 
July  1947,  and  notice  of  dissatisfaction  was  served  by  the  execu- 
tors on  12th  August  1947. 

In  due  course  the  appeal  was  heard  by  Mr.  Justice  Barlow 
and  by  his  judgment  dated  the  12th  December  1947  the  appeal 
was  dismissed.  From  that  judgment  the  executors  now  appeal 
to  this  Court. 

The  charging  section  of  The  Succession  Duty  Act  is  s.  5, 
reading  in  part  as  follows:  , 

“Subject  to  sections  3 and  4,  on  the  death  of  any  person  whe- 
I ther  he  dies  domiciled  in  Ontario  or  elsewhere, — 
i “(a)  where  any  property  situate  in  Ontario  passes  on  his 
j death,  duty  shall  be  levied  on  such  property  in  accordance  with 
I the  dutiable  value  thereof.” 

I Section  l(p)  as  amended  by  1940,  c.  29,  s.  1(1),  provides 

I that: 

j “ 'property  passing  on  the  death  of  the  deceased’  shall  be 
I deemed  to  include, — 
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“(ii)  any  annuity,  income  or  other  interest  purchased  or  in 
any  manner  provided  by  the  deceased  either  by  himself  alone  or 
in  concert  or  by  arrangement  with  any  other  person  to  the 
extent  of  the  interest  therein  accruing  or  arising  on  the  death 
of  the  deceased; 


“(hi)  that  portion  of  the  money  payable  as  a result  of  the 
death  of  the  deceased  under  a contract  of  insurance  as  is  in  the 
same  ratio  to  the  whole  that  the  amount  of  the  premiums  paid 
by  the  deceased  on  such  contract  bears  to  the  total  amount  of 
the  premiums  paid.” 

Section  4(1)  provides  that: 

“No  duty  shall  be  levied  on  any  of  the  following  property, 
nor  on  any  person  to  whom  there  are  any  transmissions  of  any 
of  the  following  property,  with  respect  to  such  transmissions, 
nor  on  any  person  to  whom  any  of  the  following  dispositions 
are  made,  with  respect  to  such  dispositions,  and  such  property 
and  dispositions  shall  not  be  included  in  the  aggregate  value 
nor  included  for  the  purpose  of  determining  any  rate  of  duty, — 
“(j)  any  non-commutable  annuity,  income  or  periodic  pay- 
ment effected  in  any  manner  other  than  by  will  or  testamentary 
instrument  and  paid  for  by  the  deceased  during  his  lifetime,  and 
paid  to  or  enjoyed  by  the  wife  or  dependent  father  or  mother  or 
any  dependent  brother,  sister  or  child  of  the  deceased  after  the 
death  of  the  deceased,  to  the  extent  of  $1,200  per  annum  with 
respect  to  any  one  person  and  to  the  extent  of  $2,400  per  annum 
in  the  aggregate.” 


It  is  plain  to  me  that  the  moneys  paid  by  the  insurance  com- 
pany came  within  s.  1 (p)  (iii)  and  that  the  exempting  section 
can  have  no  application  to  the  facts  of  this  case.  The  deceased 
in  his  lifetime  did  not  pay  for  an  “annuity  or  income  or  periodic 
payment”.  What  he  paid  for  was  the  benefit  under  the  con- 
tract of  insurance,  the  whole  capital  thereof,  together  with 
dividends,  being  payable  in  a lump  sum  to  his  trustees  on  his 
death.  What  he  paid  for  his  trustees  received.  His  direction 
to  them  that  upon  receipt  of  the  proceeds  of  the  policy  they 
should  invest  the  same  and  thereafter  make  periodic  payments, 
first  of  income  and  later  of  capital,  cannot  possibily  have  the 
effect  of  changing  the  specie  of  that  which  he  paid  for- in  his 
lifetime.  There  is  no  ambiguity  in  s.  4(1)  (;)  and  the  facts  of 
this  case  simply  do  not  come  within  that  section. 
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.During  the  argument  reference  was  made  to  the  judgment 
of  the  House  of  Lords  in  Barclay's  Bank,  Limited  et  al.  v.  Attor- 
ney-General, [1944]  A.C.  372,  [1944]  2 All  E.R.-208,  and  counsel 
for  the  appellants  and  for  the  respondent  each  relied  on  it. 
The  question  there  was  whether  estate  duty  on  certain  policies 
of  life  insurance  was  exigible  under  s.  2(1)  (c)  of  the  English 
Finance  Act,  1894,  which  provided  that  property  passing  on  the 
death  of  the  deceased  and  subject  to  death  duty  included,  inter 
alia,  certain  property  defined  by  reference  to  s.  38(2)  of  The 
Customs  and  Inland  Revenue  Act,  1881,  as  amended  by  s.  11  of 
The  Customs  and  Inland  Revenue  Act,  1889.  Under  the  1889 
amendment  the  charge  extended  to  “ . . . money  received  under 
a policy  of  insurance  effected  by  any  person  ...  on  his  life, 
where  the  policy  is  wholly  kept  up  by  him  for  the  benefit  of  a 
donee. ...”  It  was  held  that  in  the  circumstances  of  that  case  the 
policy  had  not  been  “wholly  kept  up  by  the  deceased”  and,  as  I 
read  the  judgment,  for  that  reason  the  proceeds  of  the  policies 
did  not  come  within  s.  2(1)  (c)  as  the  Attorney-General  had 
contended.  Here  there  is  no  controversy  as  to  who  paid  the 
premiums  so  that  actually  what  was  decided  in  the  Barclay's 
Bank  case  is  not  in  controversy  here. 

The  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  executors,  appellants:  Day,  Wilson,  Kelly, 
Martin  & Morden,  Toronto. 
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[COURT  OF  APPEAL.] 

Rex  V*  Johnston. 

Criminal  Law — Carnal  Knowledge  of  Young  Girl — Previous  Chaste 
Character — Direction  to  Jury — Matters  to  he  Considered— The 
Criminal  Code,  R.S.C.  1927,  c.  36,  s.  301. 

“Chaste  character”,  within  the  meaning  of  s.  301  of  The  Criminal  Code, 
is  not  synonymous  with  virginity,  and  it  is  misdirection  for  the  trial 
judge  to  charge  the  jury  that  “the  question  of  chastity  is  the  question 
of  virginity  or  no  virginity  prior  to  the  events  [in  question]”.  Rex  v. 
Lougheed  (1903),  6 Terr.  L.R.  77;  Rex  v.  Comeau  (1912),  46  N.S.R.  450; 
Rex  V.  Fiola  et  al.  (1918),  29  C.C.C.  125;  Magdall  v.  The  King  (1920), 
61  S.C.R.  88,  applied. 

On  a trial  for  carnal  knowledge  under  s.  301,  the  accused  is  entitled  to 
have  the  trial  judge  correctly  define  to  the  jury  the  expression 
“previous  chaste  character”,  and  also  to  have  him  tell  them  what 
matters  they  may  consider  in  determining  whether  or  not  the  girl  in 
question  was  of  previous  chaste  character  within  the  meaning  of  the 
section.  Among  other  matters  which  the  jury  may  properly  consider 
is  her  conduct  as  shown  in  all  the  evidence,  including  her  own. 
Her  conduct  at  the  time  may  indicate  the  possession  of  qualities  and 
disposition  which,  judged  by  the  standard  laid  down  in  the  definition, 
mark  her  as  then  unchaste. 

Evidence — Confessions  and  Admissions — Admissibility  in  Evidence — 
Statement  Made  to  Police  Officer  during  Investigation. 

On  an  appeal  from  conviction  it  was  objected  that  two  statements  given 
by  the  accused  to  a police  officer,  one  before  and  one  after  his  arrest 
(the  latter  having,  been  preceded  by  a caution  in  proper  form)  were 
not  properly  admissible  in  evidence  against  him.  Held,  both  state- 
ments were  properly  admitted.  As  to  the  first  statement,  although 
the  officer  had  asked  questions,  and  there  had  been  no  warning,  the 
questioning  was  clearly  merely  in  the  course  of  investigation,  and  be- 
fore the  officer  had  made  up  his  mind  to  arrest  the  accused.  The  ac- 
cused was  not  “practically  in  custody”  and  the  rule  laid  down  in  Gach 
V.  The  King,  [1943]  S.C.R.  250,  was  inapplicable.  As  to  the  second 
statement,  it  had  been  preceded  by  a proper  warning,  and  was  affirma- 
tively shown  to  be  voluntary,  and  it  was  not  a valid  objection  to  its 
admissibility  that  accused  had  not  been  told,  in  addition  to  the  usual 
warning,  that  what  he  had  previously  said  could  not  be  given  in  evi- 
dence against  him. 

An  appeal  by  the  Crown  against  sentence,  and  a cross- 
appeal  by  the  accused  against  conviction. 

The  accused  was  convicted  in  the  Court  of  General  Sessions 
of  the  Peace  for  the  County  of  Waterloo  on  a charge  of  carnal 
knowledge  and  was  sentenced  by  Clement  Co.  Ct.  J.  to  pay  a 
fine  of  $3,500  or  in  default  to  be  imprisoned  for  one  year  definite 
and  one  year  indefinite. 

The  appeal  and  cross-appeal  were  heard  by  Laidlaw^  Roach 
and  Hogg  JJ.A.  The  Court  directed  that  the  appeal  against 
conviction  should  be  argued  first. 

G.  H.  Locheady  for  the  accused,  appellant:  There  are  two 

main  grounds  of  appeal:  (1)  improper  admission  of  evidence 
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of  statements  made  by  the  accused  to  a police  officer;  (2)  mis- 
direction as  to  the  meaning  and  application  of  the  phrase 
“previous  chaste  character”. 

1.  The  evidence  discloses  no  active  inducement  or  threat, 
but  the  first  statement  was  inadmissible  because  of  the  induce- 
ment implied  by  law  from  the  mere  fact  of  arrest,  and  because 
the  police  officer  asked  questions  of  the  accused,  without  having 
given  him  any  previous  warning.  I rely  on  Rex  v,  Kay  (1904), 
11  B.C.R.  157,  9 C.C.C.  403  at  404-5;  Rex  v.  Cook  (1914),  22 
C.C.C.  241;  Reg.  v.  Thompson,  [1893]  2 Q.B.  12,  17  Cox  C.C.  641 
at  645;  Rex  v.  Dick,  [1947]  O.R.  105,  87  C.C.C.  101,  2 C.R.  417, 
[1947]  2 D.L.R.  213.  Rex  v.  Scory,  [1945]  1 W.W.R.  15,  83 
C.C.C.  306,  [1945]  2 D.L.R.  248,  applying  Gach  v.  The  King, 
[1943]  S.C.R.  250,  79  C.C.C.  221,  [1943]  2 D.L.R.  417,  shows 
that  the  accused  was  in  effect  in  custody,  for  the  purposes  of  the 
rule,  when  he  was  first  interviewed. 

I refer  also  to  Rules  2 and  4 of  the  English  Judges’  Rules 
(Tremeear’s  Criminal  Code,  5th  ed.,  1944,  p.  763) ; Rule  2 has 
now  the  force  of  law  in  Canada:  Gach  v.  The  King,  supra,  at 

p.  254. 

My  argument  is  not  a criticism  of  the  propriety  of  the  police 
officer’s  conduct  but  is  directed  solely  to  the  question  of  the 
admissibility  of  the  evidence.  The  distinction  is  pointed  out  in 
Rex  V.  Dick  (No.  2),  [1947]  O.R.  695,  89  C.C.C.  312,  4 C.R.  168. 
As  to  the  impropriety  in  particular  of  the  question  “Were  you 
out  with  a girl  on  Saturday  night?”  I rely  on  Rex  v.  Thompson, 
[1940]  3 W.W.R.  341,  75  C.C.C.  63,  [1940]  4 D.L.R.  627. 

The  first  statement  being  inadmissible,  the  second  state- 
ment is  also  inadmissible  because,  although  it  was  preceded  by 
a warning  in  proper  form,  the  accused  was  not  told  that  what 
he  had  said  earlier  could  not  be  used  in  evidence  against  him. 
[Laidlaw  J.A.:  That  point  was  decided  against  your  conten- 

tion in  Rex  v.  Ogrodowski  and  Kisielewski,  1943,  unreported.] 

2.  The  trial  judge  told  the  jury  that  the  question  of  previous 
chastity  in  this  case  was  a question  of  “virginity  or  no  virginity”. 
He  further  told  them  that  there  was  no  evidence  of  that  which 
must  be  present  to  justify  a finding  that  she  was  unchaste 

I though  not  a virgin.  Finally,  he  told  them  directly,  and  as  a 
j matter  of  law,  that  the  girl  was  chaste  when  she  stepped  into 
I the  accused’s  car,  whatever  her  intentions  were. 
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Even  if  the  jury  disbelieved  the  accused  entirely,  there  was 
in  the  girl’s  own  evidence  a foundation  on  which  they  would 
have  been  entitled,  if  properly  instructed,  to  find  that  the  girl 
was  not  of  previous  chaste  character,  and  this  evidence  should 
have  been  left  to  them,  instead  of  which  they  were  told  in  terms 
to  disregard  it  in  this  connection.  The  leading  case  on  this  ques- 
tion is  Rex  V.  Magddll,  15  Alta.  L.R.  313,  33  C.C.C.  387,  [1920] 
2 W.W.R.  251,  affirmed  sub  nom.  Magdall  v.  The  King,  61  S.C.R. 
88,  34  C.C.C.  244,  57  D.L.R.  623,  [1920]  3 W.W.R.  454. 

The  difference  between  chastity  and  virginity  is  clearly 
shown  in  Rex  v.  Fiola  et  al.  (1918),  29  C.C.C.  125,  41  D.L.R.  73. 
I refer  also  to  Rex  v.  Lougheed  (1903),  6 Terr.  L.R.  77,  8 
C.C.C.  184. 


W.  B.  Common,  K,C.,  for  the  Attorney-General,  respondent: 
1.  At  London,  the  police  officer  was  merely  carrying  out  a 
routine  investigation,  and  asked  questions  only  to  establish 
the  identity  of  the  accused.  Those  questions,  and  the  answers, 
were  not  in  any  way  of  an  incriminatory  nature,  and  what  the 
accused  said  was  not  a confession  or  admission.  Gach  v.  The 
King,  supra,  and  Rex  v.  Scory,  supra,  are  wholly  distinguishable. 
In  both  of  those  cases  the  accused  was  taken  to  the  police  station 
for  purposes  of  interrogation.  Further,  the  remarks  of  Tasche- 
reau  J.  in  this  connection  in  the  Gach  case  were  obiter,  since  the 
real  ratio  decidendi  of  that  case  was  that  there  had  in  fact  been 
an  inducement. 

As  showing  the  admissibility  of  this  evidence,  I refer  to  Rex 
V.  Voisin,  [1918]  1 K.B.  531;  Prosko  v.  The  King  (1922),  63 
S.C.R.  226,  37  C.C.C.  199,  66  D.L.R.  340. 

As  to  the  conversation  in  the  car  on  the  way  to  Kitchener, 
it  is  quite  clear  that  no  questions  were  asked  by  the  police  officer, 
and  that  what  the  accused  said  was  wholly  voluntary.  The 
policeman  was  surely  not  required  to  stop  the  accused.  Rule 
4 of  the  Judges’  Rules  should  not  be  made  a rule  of  law  in  these 
circumstances. 


This  Court  has  expressly  held,  in  Rex  v.  Ogrodowski  and 
Kisielewski,  supra,  that  the  last  statement,  even  if  the  first  is 
inadmissible,  is  not  vitiated  by  the  absence  of  the  specific  in- 
formation now  argued  for.  I refer  also  to  Rex  v.  Rodney  (1918), 
42  O.L.R.  645,  30  C.C.C.  259,  43  D.L.R.  404. 
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2.  It  was  unfortunate  that  the  trial  judge  used  the  phrase 
“virginity  or  no  virginity”,  but  the  charge  must  be  considered 
as  a whole,  and  this  error  was  corrected  in  later  parts  of  the 
charge.  I submit  that  there  was  nothing,  outside  of  the  evidence 
of  the  accused  and  his  witness  Gillespie,  on  which  the  jury  could 
have  found  that  this  girl  was  not  of  previous  chaste  character, 
and  that  evidence  was  properly  left  to  the  jury  for  their  con- 
sideration. 

Even  if  there  was  error  in  the  trial  judge’s  charge,  the 
appeal  should  be  dismissed  under  s.  1014(2).  The  facts  clearly 
support  the  conviction,  and  there  is  practically  no  conflict  be- 
tween the  evidence  of  the  complainant  and  that  of  the  accused. 

G.  H.  Lochead,  in  reply:  The  judgment  of  Taschereau  J. 

in  Gach  v.  The  King,  supra,  is  the  judgment  of  the  majority  of 
the  Court,  and  none  of  his  reasons  can  be  considered  obiter.  In 
Rex  V.  Scory,  supra,  the  Court  expressly  considered  both  the 
Voisin  case  and  the  Prosko  case,  supra,  and  held  in  effect  that 
they  were  superseded  by  Gach  v.  The  King. 

In  Rex  V.  Ogrodowski  and  Kisielewski  the  successive  state- 
ments were  made  to  different  people,  and  in  different  circum- 
stances. Here  they  were  both  made  to  the  same  policeman,  at 
only  a short  interval,  and  the  continuing  effect  of  the  induce- 
ment is  much  more  apparent. 

As  to  the  trial  judge’s  charge:  The  trial  judge  started  out 

with  a definite  misstatement  of  the  law  in  using  the  phrase 
“virginity  or  no  virginity”,  and  he  adhered  to  this  position  after 
the  jury  had  retired  and  when  objections  were  being  made  to 
the  charge.  His  subsequent  remarks  were  not  an  attempt  to 
correct  this  error.  The  jury  were  left  either  in  a state  of  con- 
fusion or  with  a definite  misapprehension  of  the  law.  Then  the 
effect  of  any  qualification  he  might  have  made  was  completely 
destroyed  by  his  concluding  remark  on  this  subject,  when  he 
told  the  jury,  as  a matter  of  law,  that  the  girl  was  chaste  when 
she  stepped  into  the  accused’s  ear. 

The  onus  in  this  connection  is  on  the  Crown,  which  must 
prove  previous  chaste  character.  It  is  therefore  incorrect  to 
speak  of  evidence  on  which  it  can  be  found  that  the  girl  was  not 
of  previous  chaste  character.  The  evidence,  in  point  of  fact, 
goes  far  beyond  mere  willing  co-operation  on  the  girl’s  part, 
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and  indicates  clearly  that  she  had  practical  experience  in  such 
matters. 

[The  Court  then  directed  counsel  to  proceed  with  argument 
on  the  appeal  against  sentence.] 

W.  B.  Common,  K.C.,  for  the  Attorney-General,  appellant: 

The  trial  judge  proceeded  on  an  entirely  wrong  principle  in  im- 
posing sentence  here.  The  case  is  not  one  that  admits  of  a 
fine,  and  the  judge  took  into  consideration  matters  which  should 
not  have  infiuenced  him  at  all.  The  sentence  should  be  that 
imposed  by  the  trial  judge  as  an  alternative — one  year  definite 
and  one  year  indeterminate,  without  the  option  of  a fine. 

G.  H.  Lochead,  for  the  accused,  respondent:  The  matter 

of  sentence  is  for  the  trial  judge’s  discretion:  ss.  1028  and  1029 
of  The  Criminal  Code,  R.S.C.  1927,  c.  36,  which  merely  codify  , 

the  previous  law.  Section  1035  is  general  in  its  terms,  and  justi-  ! 

fies  the  imposition  of  a fine  in  this  case,  if  the  trial  judge  in  his  | 

discretion  deems  that  an  appropriate  punishment.  I 

I refer  to  Rex  v.  Webber,  11  M.P.R.  448,  68  C.C.C.  45,  [1937]  | 

2 D.L.R.  499,  18  C.B.R.  188.  Rex  v.  Leblanc;  Rex  v.  Long,  13  j 

M.P.R.  343,  71  C.C.C.  232,  [1939]  2 D.L.R.  154,  is  distinguish-  | 

able,  because  there  it  appeared  that  the  payment  of  a fine  in- 
volved no  hardship  and  was  in  effect  not  a punishment,  and 
there  was  an  improper  bargain. 

W,  B.  Common,  K.C.,  in  reply : The  rule  to  be  applied  on  an 
appeal  against  sentence  is  not  the  same  as  in  ordinary  appeals 
from  discretionary  orders.  The  Court,  under  s.  1015,  is  re- 
quired to  exercise  its  own  judgment:  Tremeear,  op.  cit.,  p. 

1322,  quoting  from  Rex  v,  Finlay,  19  Sask.  L.R.  43,  43  C.C.C.  62, 
[1924]  3 W.W.R.  427,  [1924]  4 D.L.R.  829. 

Cur  adv.  vult.  | 

11th  March  1948.  LaidlawJ.A.: — ^A  charge  was  laid  against  j 
Denton  Clifford  Johnston  that  he  “did  unlawfully  and  carnally 
know  Jean  [sic]  Zeller,  a girl  of  previous  chaste  character, 
under  the  age  of  16  years  and  above  the  age  of  14  years,  not  his 
wife,  contrary  to  s.  301,  sub-sec.  2 of  the  Criminal  Code”. 

He  was  tried  before  His  Honour  Judge  Clement  and  a jury,  in 
the  Court  of  General  Sessions  of  the  Peace  for  the  County  of  | j 
Waterloo,  and  was  convicted  on  the  4th  December  1947.  ^ 

was  sentenced  to  a fine  of  $3,500  or  a term  of  imprisonment  of  J i 
one  year  definite  and  one  year  indefinite. 
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On  the  12th  December  1947,  the  Attorney-General  for 
Ontario,  pursuant  to  s.  1013(2)  of  The  Criminal  Code,  R.S.C. 
1927,  c.  36,  as  re-enacted  by  1938,  c.  44,  s.  48,  gave  notice  of 
appeal  to  this  Court  against  the  sentence  imposed  on  the  accused. 
Thereafter,  on  the  13th  January  1948,  the  accused  gave  notice 
of  an  application  for  leave  to  appeal  and  of  appeal  to  this  Court 
against  his  conviction. 

The  Court  first  heard  argument  on  the  appeal  by  the  ac- 
cused from  his  conviction  and  thereafter  heard  argument  on 
the  appeal  against  sentence.  The  Court  reserved  judgment  on 
both  appeals. 

The  case  is  an  unpleasant  one,  but  in  the  view  I hold  of  the 
matters  in  controversy  it  is  not  necessary  to  refer  at  length  to 
the  evidence. 

Counsel  for  the  accused  rested  the  appeal  from  conviction 
on  two  grounds  and  he  presented  argument  in  support  of  those 
grounds  with  much  ability  and  skill.  The  first  ground  is  that 
certain  statements  made  by  the  accused  to  a police  officer  were 
erroneously  admitted  in  evidence.  It  was  strongly  contended 
that  the  Crown  failed  to  show  that  those  statements  were 
voluntary  statements  of  the  accused  and  properly  admissible  in 
evidence.  It  appears  that  the  police  officer  was  in  possession  of 
certain  information  about  the  motor  vehicle  in  which  the  girl 
Joan  Zeller  (named  in  the  indictment  “Jean  Zeller”)  was  taken 
to  the  place  where  the  offence  is  alleged  to  have  been  committed. 
He  knew  the  licence  number  and  the  colour  and  model  of  the 
car.  He  proceeded,  with  that  information,  to  find  the  owner 
of  the  car  and  for  that  purpose  went  from  Kitchener  to  London, 
where  the  accused  was  then  Jiving.  There  is  no  evidence  what- 
ever to  support  the  argument  that  at  the  time  the  police  officer 
left  Kitchener  for  London,  or  on  his  way  to  that  place,  he  had  made 
up  his  mind  to  arrest  the  accused,  nor  can  that  conclusion  be 
reached  by  any  proper  inference  from  the  evidence.  On  the 
contrary,  I think  the  police  officer  was  merely  carrying  out  an 
investigation  into  the  alleged  crime  in  the  ordinary  course  of 
his  duty  and  in  a proper  manner.  The  learned  judge  accepted 
the  evidence  of  the  police  officer  as  to  what  occurred  after  the 
police  officer  met  the  accused  in  London,  and  there  is  no  reason 
to  doubt  that  evidence.  The  officer  asked  for  the  name  of  the 
accused  and  then  asked  him  to  produce  his  permit  card  for  his 
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car.  He  checked  the  description  and  numbers  thereon  and 
found  that  they  were  the  same  as  the  information  in  his  posses- 
sion. He  then  asked  the  accused  if  he  had  been  out  with  a girl 
in  New  Hamburg  on  the  night  when  the  offence  is  said  to  have 
taken  place,  but  he  did  not  mention  the  name  of  the  girl  or 
describe  her  in  any  way.  When  the  accused  said  he  had  been 
out  with  a girl  on  that  night  and  at  that  place,  the  officer  then 
stated  to  the  accused  that  he  would  “probably  be  charged  with  a 
criminal  offence  under  The  Criminal  Code,  namely  carnal 
knowledge,  and  that  he  would  be  placed  under  arrest  as  from 
then  on  and  transported  back  to  Kitchener”.  The  accused  was 
given  opportunity  and  time  to  attend  to  a few  personal  matters 
and  was  then  taken  by  the  officer  in  his  motor  car  to  Kitchener. 
The  trip  to  that  place  occupied  an  hour  and  fifteen  minutes. 
During  that  time  the  officer  did  not  interrogate  the  accused, 
but  the  accused,  without  any  invitation,  inducement  or  influence 
on  the  part  of  the  officer,  volunteered  additional  information 
about  the  alleged  offence.  The  learned  judge  admitted  in  evi- 
dence the  statements  made  by  the  accused  from  the  time  he  was 
first  interviewed  by  the  police  officer  until  they  arrived  in 
Kitchener.  Counsel  at  the  hearing  referred  to  the  informa- 
tion given  during  this  period  as  “the  first  statement”.  He  urged 
that  it  was  made  in  whole,  or  in  any  event  in  part,  after  the 
accused  was  under  the  influence  arising  from  his  arrest,  and  that, 
in  the  absence  of  any  warning  to  the  accused,  the  Crown  failed 
to  establish  the  voluntary  character  of  it.  I cannot  accept  that 
argument.  Although  it  is  admitted  that  no  warning  was  given 
by  the  police  officer  to  the  accused  before  the  so-called  first 
statement  was  made,  nevertheless  there  was  no  improper  in- 
fluence operating  on  the  mind  of  the  accused  at  any  time  while 
he  was  under  arrest  and  en  route  to  Kitchener  to  take  away  the 
voluntary  character  of  the  statement  made  by  him.  I think 
that  statement  was  purely  voluntary  on  his  part  and  the  Crown 
satisfactorily  established  that  it  was  free  from  any  improper 
influence.  It  was  therefore  properly  admitted  in  evidence. 

After  the  accused  and  the  police  officer  arrived  in  Kitchener, 
a warning  in  proper  form  was  read  to  the  accused  by  the  officer. 
The  officer  asked  the  accused  if  he  wanted  to  make  a written 
statement,  and  the  accused  said  he  would  rather  not  give  his 
statement  in  written  form.  The  officer  than  asked  “if  he  could 
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give  us  a brief  outline  of  what  had  transpired”.  The  accused 
then  made  a statement,  called  by  counsel  “the  second  state- 
ment”, which  was  taken  down  by  the  police  officer  by  means  of 
a typewriter.  When  it  was  finished  the  accused  declined  to 
sign  it.  Counsel  for  the  accused  argued  that  the  so-called 
second  statement  should  not  have  been  received  in  evidence 
because  no  warning  or  advice  of  any  kind  was  given  to  the 
accused  that  the  statement  previously  made  by  him  could  not 
be  used  in  evidence.  That  point  was  argued  in  this  Court  in 
Rex  V.  Ogrodowski  and  Kisielewski  (unreported)  on  16th  June 
1943,  and  it  was  held  that  the  absence  of  such  a warning  did  not 
necessarily  result  in  the  exclusion  of  the  statement  as  evidence. 
The  statement  was  admitted  in  that  case.  In  the  present  case 
it  is  my  opinion  that  the  Crown  has  clearly  shown  that  the 
second  statement  was  voluntary  and  it  was  properly  admitted 
in  evidence  by  the  learned  trial  judge.  That  ground  of  appeal 
must  therefore  fail. 

The  second  ground  of  appeal  is  that  there  was  in  the  charge 
to  the  jury  misdirection  and  non-direction  amounting  to  mis- 
direction of  such  consequence  as  to  entitle  the  accused  to  a new 
trial.  The  learned  judge  said  to  the  jury  shortly  after  he 
commenced  his  charge: 

“You  would  have  no  trouble  in  believing  the  evidence  as  to 
this  girl’s  age.  No  question  that  this  man  was  not  married  to 
her,  and  there  is  now  no  question  about  his  having  had  carnal 
knowledge  with  her  on  that  day,  so  that  the  whole  question  is 
one  of  previous  chaste  character.  Now  I want  to  say  to  you 
that  so  far  as  this  particular  case  is  concerned  that  the  question 
of  chastity  is  the  question  of  virginity  or  no  virginity  prior  to 
the  events  of  this  night  because  there  is  not  a jot  or  tittle  of 
evidence  here  of  that  which  must  exist  before  she  could  be 
accused  of  being  unchaste  even  though  a virgin.” 

That  instruction  to  the  jury  is  obviously  wrong.  Subse- 
quently the  learned  judge  appears  to  qualify  the  erroneous 
instruction  he  first  gave  to  the  jury.  He  said  in  one  place: 

“ . . . the  question  of  chastity  then  is  very  much  a question 
of  credibility,  everything  this  man  has  said  is  directed  toward 
1 the  idea  that  this  girl  was  already  familiar,  through  practice, 
I with  all  this  sort  of  thing,  and  from  that  angle  they  ask  you  to 
I find  she  is  not  of  previously  chaste  character.  Well,  that’s  for 
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you  to  decide.’’  Much  later  in  his  charge  he  said:  “You  will 

have  to  consider  the  whole  evidence  in  the  light  of  your  ex- 
perience and  decide  for  yourself  whether  this  girl  was  of  pre- 
viously chaste  character  at  the  time  she  got  into  that  car.”  But 
he  immediately  proceeded  to  say: 

“Bearing  in  mind  what  I have  told  you  to  be  the  law,  that 
even  when  she  got  into  that  car  she  had  decided  to  give  herself 
to  that  man  she  was  up  to  that  time  of  chaste  character  and  her 
unchastity,  if  any  existed,  existed  because  of  her  conduct  with 
that  man.  So  far  as  we  know,  so  far  as  there  is  any  evidence 
here.” 


The  main  issue  in  the  case  was  whether  or  not  the  girl  was 
of  previous  chaste  character.  The  onus  of  proving  that  fact 
was  on  the  prosecution.  In  that  respect  the  case  differs  from 
one  in  which  a charge  of  seduction  is  laid  under  ss.  211,  212  or 
213  where  the  onus  of  proof  of  previous  unchastity  on  the  part 
of  the  girl  is  placed  upon  the  accused  by  s.  210  of  the  Code. 

It  was  of  particular  importance  that  the  jury  should  have  a 
clear  understanding  of  the  meaning  of  the  words  “chaste 
character”  as  used  in  s.  301  of  The  Criminal  Code,  and  of  the 
evidence  which  they  might  properly  consider  in  reaching  their 
conclusion  as  to  whether  or  not  the  Crown  had  established  the 
existence  of  that  element  of  the  offence.  The  word  “character” 
is  intended,  in  my  opinion,  to  mean  the  sum  of  all  mental  and 
moral  qualities  possessed  by  the  girl.  If  the  aggregate  of  those 
qualities  distinguishes  her  as  one  who  can  be  properly  described 
as  decent  and  clean  in  thought  and  conduct,  she  comes  within 
the  meaning  and  intention  of  the  words  “chaste  character”  as 
used  in  this  particular  section  of  the  Code.  Those  words  are  not 
restricted  in  meaning  to  the  physical  condition  of  virginity. 

I refer  to  Rex  v.  Lougheed  (1903),  6 Terr.  L.R.  77,  8 C.C.C. 
184;  Rex  v.  Comeau  (1912),  46  N.S.R.  450,  19  C.C.C.  350,  11 
E.L.R.  104,  5 D.L.R.  250;  Rex  v.  Fiola  et  al  (1918) , 29  C.C.C.  125, 
41  D.L.R.  73;  Magdall  v.  The  King,  61  S.C.R.  88,  34  C.C.C.  244, 
57  D.L.R.  623,  [1920]  3 W.W.R.  454;  Rex  v.  Stinson,  48  B.C.R. 
92,  61  C.C.C.  227,  [1934]  1 W.W.R.  593,  [1934]  2 D.L.R.  544. 

I mention  also  subs.  4 added  to  s.  301  by  1934,  c.  47,  s.  9.  This 
provision  appears  in  the  same  or  similar  language  in  ss.  211  and^ 
213.  It  is  applicable  only  to  a case  where  a girl  has  had  illicit  j 
connection  with  the  accused  on  occasions  before  the  one  in| 
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question,  and  is  in  the  nature  of  a statutory  exception  to  the 
general  rule  that  proof  of  that  fact  would  be  evidence  that  she 
was  not  “of  previously  chaste  character”. 

Counsel  for  the  accused  properly  took  objection  to  that  part 
of  the  charge  in  respect  of  the  matter  of  “previous  chaste 
character”.  The  learned  judge  refused  to  give  effect  to  the 
objection  and  in  the  course  of  the  proceedings  stated:  “I  said 

virginity  or  no  virginity”.  The  jury  no  doubt  took  that  mean- 
ing from  his  instructions  and  thus  proceeded  in  their  delibera- 
tions with  substantial  misdirection  in  law.  That  error  is  suffici- 
ent, in  my  opinion,  to  make  the  trial  unsatisfactory. 

There  was  also  non-direction  to  the  jury  which  in  my  opin- 
ion amounts  to  misdirection.  The  learned  judge  omitted  to 
instruct  the  jury  that  they  might  properly  take  into  considera- 
tion the  evidence  given  by  the  girl  and  draw  inferences  there- 
from touching  the  question  as  to  whether  she  was  of  previous 
chaste  character.  The  Crown  adduced  evidence  that  she 
attended  Sunday  school,  that  she  was  in  the  Bible  class,  that 
she  sang  in  the  choir  and  went  regularly  to  choir  practice.  But 
it  also  appeared  from  her  evidence  that  she  did  not  know  the 
accused  before  he  spoke  to  her  on  the  street,  that  she  got  into 
his  motor  vehicle  with  him  and  travelled  to  a secluded  place, 
that  after  misconduct  on  his  part  she  continued  in  his  company 
when  she  had  full  opportunity  to  leave  him,  and  that  she  again 
went  with  the  accused  and  his  companion  to  another  secluded 
place  knowing  the  evil  purpose  they  had  in  mind.  I make  it 
plain  that  I do  not  suggest  what  conclusion  the  jury  ought  to 
have  reached  after  consideration  of  all  the  evidence  in  the  case. 
I merely  point  out  that  they  proceeded  without  any  direction  in 
the  charge  that  they  might  consider  the  evidence  given  by  the 
girl  herself  deciding  whether  the  Crown  had  established  the  fact 
that  she  was  of  previous  chaste  character.  I do  not  say  that 
this  omission  is  sufficient  in  itself  to  make  the  trial  unsatis- 
factory, but  it  is  an  added  reason  for  that  view. 

No  order  should  be  made  in  the  matter  of  the  appeal  by  the 
Attorney-General  from  the  sentence  imposed  upon  the  accused. 
However,  it  is  perhaps  not  improper  to  express  the  view  that  if 
the  trial  had  been  satisfactory  and  the  accused  had  been  prop- 
erly convicted  of  the  offence  with  which  he  was  charged,  the 
imposition  of  a fine  would  not  be  an  appropriate  sentence.  There 
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is  nothing  before  the  Court  to  justify  the  imposition  of  a fine 
in  lieu  of  a term  of  imprisonment  as  provided  by  s.  301.  Counsel 
for  the  Crown  asked  on  the  hearing  that  the  sentence  be  altered 
to  a term  of  imprisonment  of  one  year  definite  and  one  year 
indefinite,  and  it  is  my  view  that  that  sentence  would  have  been 
a fair  and  just  one  if  the  conviction  had  been  affirmed  by  this 
Court. 


Roach  J.A.: — This  is  an  appeal  by  the  Attorney-General 
for  Ontario  against  the  sentence  imposed  upon  the  accused,  and 
a cross-appeal  by  the  accused  against  his  conviction. 

The  accused  was  convicted  by  a jury  before  His  Honour 
Judge  Clement  on  the  4th  December  1947,  at  the  city  of 
Kitchener  on  the  charge  that  on  the  30th  August  1947,  at  the 
township  of  Wilmot,  in  the  county  of  Waterloo  he  did  unlawfully 
and  carnally  know  Joan  Z.,  a girl  of  previous  chaste  character, 
under  the  age  of  sixteen  years  and  above  the  age  of  fourteen 
years,  not  his  wife,  contrary  to  s.  301(2)  of  The  Criminal  Code. 
Following  his  conviction  the  learned  trial  judge  sentenced  the 
accused  to  pay  a fine  of  $3,500  and  in  default  of  payment  to  a 
term  of  imprisonment  of  one  year  definite  and  one  year  in- 
determinate. 


Counsel  for  the  accused  based  his  appeal  on  two  grounds: 
first,  the  improper  admission  of  evidence;  second,  misdirection 
in  the  charge  of  the  learned  trial  judge. 

The  offence  charged  against  the  accused  was  alleged  to 
have  been  committed  on  the  night  of  Saturday  30th  August. 
Certain  information  was  given  to  the  police  at  the  city  of 
Kitchener  as  a result  of  which  police  constable  Scherer  went 
to  the  city  of  London  on  Tuesday,  2nd  September  and  inter- 
viewed the  accused  whom  he  found  at  his  place  of  employment. 
He  asked  him  his  name  and  to  produce  his  motor  vehicle  permit. 
When  that  permit  was  produced  the  constable  checked  the 
digits  in  the  number  of  that  permit  with  certain  information  he 
had  previously  received.  He  then  asked  the  accused  if  he  had 
been  in  the  vicinity  of  New  Hamburg  on  the  previous  Saturday. 
The  accused  admitted  that  he  had.  The  constable  then  asked 
him  if  he  had  been  out  with  a girl  there  and  the  accused  said 
he  had.  The  constable  then  told  the  accused  that  he  would 
“probably  be  charged  with  a criminal  offence  under  The  Criminal 
Code,  namely  carnal  knowledge,  and  that  he  would  be  placed^ 
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under  arrest  as  from  then  on  and  transported  back  to  Kitch- 
ener”. In  fact,  the  accused  was  immediately  arrested  and  taken 
back  to  Kitchener  by  the  constable  in  the  latter’s  automobile. 
Thereafter  the  constable  did  not  ask  the  accused  any  more 
questions  nor  was  any  reference  made  by  him  to  the  alleged 
offence  until  after  their  arrival  at  police  headquarters  in 
Kitchener  and  until  the  police  constable  had  administered  to 
the  accused  the  usual  caution.  During  the  motor  trip  to 
Kitchener,  however,  the  accused,  without  any  question  or  sug- 
gestions by  the  constable,  made  certain  statements  which  were 
totally  unsolicited,  gratuitous  and  entirely  voluntary. 

On  arrival  at  Kitchener  the  accused  was  properly  cautioned 
and,  according  to  the  constable,  the  accused  then  made  a state- 
ment which  the  constable  typed  during  the  interview  but  which 
the  accused  declined  to  sign. 

The  evidence  of  the  constable  as  to  the  conversation  in 
London,  the  unilateral  conversation  during  the  trip  to  Kitch- 
ener and  the  statement  alleged  to  have  been  made  by  the 
accused  after  he  had  been  cautioned  were  all  admitted  in 
evidence  by  the  learned  trial  judge  against  the  objection  of 
counsel  for  the  accused. 

It  was  argued  by  counsel  for  the  accused : 
first:  that  the  conversation  between  the  constable  and  the 

accused  in  London  was  inadmissible  because  the  constable  had 
determined  to  arrest  the  accused  subject,  of  course,  to  his 
identity  being  first  established  and  that  in  those  circumstances 
the  constable  was  required  to  caution  the  accused  before  any 
statements  which  the  accused  might  then  make  would  after- 
ward be  admissible  in  evidence; 

second:  that  because  of  the  absence  of  such  a caution  the 

statements  made  by  the  accused  to  the  constable  while  en  route 
to  Kitchener  were  also  inadmissible; 

third:  that  notwithstanding  that  a caution  was  adminis- 

1 tered  at  Kitchener,  the  statements  made  by  the  accused  there- 
I after  were  not  admissible  in  evidence  because  the  accused  should 
also  have  been  warned  that  the  statements  previously  made  by 
him  in  London  and  while  en  route  from  London  to  Kitchener 
I were  not  admissible  in  evidence. 

I In  my  opinion,  effect  should  not  be  given  to  any  of  those 
contentions.  The  purpose  of  the  enquiry  by  the  constable  in 
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London  is  manifest.  Information  had  been  received  by  him 
which  indicated  that  a crime  had  been  committed.  The  identity 
of  the  person  who  it  was  alleged  had  committed  that  crime  had 
not  been  determined.  It  could  be  determined  by  ascertaining 
who  was  the  driver  of  a motor  vehicle  into  which  the  girl  was 
invited  at  New  Hamburg  on  Saturday  night.  The  police  con- 
stable did  not  have  the  full  number  of  the  licence  plate  on  that 
automobile.  He  only  had  certain  digits  in  that  number.  It  does 
not  appear  in  the  evidence  what  led  the  constable  to  London  and 
to  the  place  of  employment  of  the  accused,  but  it  is  apparent  that 
the  whole  purpose  of  his  enquiry  from  the  accused  at  London 
was  merely  to  ascertain  the  reasonable  identity  of  the  accused 
with  the  person  who  the  constable  had  been  informed  had 
committed  the  offence.  Having  established  to  his  satisfaction 
the  question  of  such  identity,  then  the  constable  very  fairly 
refrained  from  further  questioning  the  accused  and  told  him  at 
once  that  he  would  probably  be  arrested  and  charged  with  the 
crime. 


Counsel  for  the  accused  relied  upon  the  judgment  of  the 
Supreme  Court  of  Canada  in  Gach  v.  The  King,  [1943]  S.C.R. 
250,  79  C.C.C.  221,  [1943]  2 D.L.R.  417.  In  my  opinion  the 
facts  in  this  case  cannot  be  said  to  parallel  the  facts  in  that  case. 
Here  it  could  not  be  said  that  when  the  enquiry  was  made  by 
Constable  Scherer  at  London  the  accused  was  “practically  in 
custody”.  It  is  only  reasonable  to  assume  that,  had  identifica- 
tion not  been  established,  the  accused  would  not  have  been 
taken  into  custody. 

On  the  second  ground  of  appeal  the  accused  is  entitled  to 
succeed.  In  his  charge  to  the  jury  the  learned  trial  judge  said: 

“Now  I want  to  say  to  you  that  so  far  as  this  particular  case 
is  concerned  that  the  question  of  chastity  is  the  question  of 
virginity  or  no  virginity  prior  to  the  events  of  this  night,  be- 
cause there  is  not  a jot  or  tittle  of  evidence  here  of  that  which 
must  exist  before  she  could  be  accused  of  being  unchaste,  even 
though  a virgin.  The  law  as  to  that  is  this,  that  she  must  have 
previously  exhibited  gross  immorality  of  conduct  in  some 
manner  or  a disposition  to  lewdness  previously.  Not  at  that 
minute.  And  it  has  been  held  that  it  is  carnal  knowledge  even 
if  when  she  goes  with  him  she  has  made  up  her  mind  to  sur- 
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render  herself  to  him  if  up  to  that  time  she  is  of  previously 
chaste  character.  That  is  carnal  knowledge. 

“So  that  when  this  girl  says  When  she  got  into  that  car  she 
had  an  idea  of  what  might  happen  that  has  nothing  to  do  with 
the  question  of  chastity  or  otherwise,  either  inferentially  or 
directly.  From  the  point  of  view  of  inference  it  might  be  a fact 
thrown  together  with  a lot  of  other  facts,  but  of  its  own  it  does 
not  prove  unchastity.  That  is  the  law  you  must  apply  to  this 
case  on  my  direction.  Now,  in  approaching  the  question  of 
credibility  here;  and  the  question  of  chastity  then  is  very  much 
a question  of  credibility,  everything  this  man  has  said  is  directed 
toward  the  idea  that  this  girl  was  already  familiar,  through 
practice,  with  all  this  sort  of  thing,  and  from  that  angle  they 
ask  you  to  find  she  is  not  of  previously  chaste  character.  Well, 
that’s  for  you  to  decide.” 

What  would  the  jury  understand  the  learned  trial  judge  to 
have  meant  by  that  part  of  his  charge  which  I have  quoted? 
For  myself,  I feel  certain  that  they  would  undestand  him  to 
mean  that  if  this  girl,  prior  to  the  night  in  question,  was  a 
virgin,  then  she  was  of  previous  chaste  character  within  the 
meaning  of  the  section.  “Virginity  or  no  virginity”  is  the  key- 
note of  that  charge.  It  is  true  that  the  learned  judge  told  the 
jury  that  in  a given  case  there  can  be  unchastity  without  loss 
of  virginity,  but  he  emphatically  said  that  this  was  not  such  a 
case  because  there  was  not  a jot  or  tittle  of  evidence  that  the 
girl  had  “previously  exhibited  gross  immorality  of  conduct”, 
etc.  I take  the  reason  given  by  the  learned  trial  judge  to  mean 
— and  I think  the  jury  also  would — that  no  witness  stated  that 
on  any  previous  occasion  the  girl  had  shown  lewdness  or 
licentiousness.  It  is  true  that  in  the  latter  part  of  the  portion  of 
the  charge  quoted  the  learned  judge  makes  a reference  to  the 
fact  that  when  the  girl,  on  the  solicitation  of  the  accused,  went 
with  him  in  the  motor  car  “she  had  an  idea”  of  what  might 
later  happen,  but  he  had  just  finished  telling  them  that  in  the 
absence  of  evidence  of  previous  lewdness  or  gross  immorality 
they  were  to  judge  the  question  of  previous  chaste  character 
by  the  yardstick  of  “virginity  or  no  virginity”.  At  the  end  of 
the  charge,  as  quoted,  the  learned  judge  refers  to  the  evidence 
of  the  accused  that  the  girl,  in  the  course  of  her  conduct  with 
him,  exhibited  a knowledge  and  disposition  which  counsel  had 
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argued  was  inconsistent  with  previous  chaste  character,  and 
the  learned  judge  says  to  the  jury:  “That’s  for  you  to  decide.” 

I do  not  think  that  is  sufficient  to  overcome  the  error  in  the 
early  part  of  the  charge  and  I do  think  that  the  jury  would  go 
to  their  jury-room  impressed  with  the  direction  that  if,  in  their 
opinion,  the  girl  was  a virgin  previous  to  the  night  in  question, 
they  should  conclude  that  she  was  chaste,  otherwise  that  she 
was  not. 

The  accused  was  entitled  to  have  the  jury  instructed  first 
as  to  what  is  meant  by  previous  chaste  character  and,  second, 
that  in  deciding  whether  this  girl  was  of  previous  chaste 
character  they  were  entitled  to  consider  her  conduct  on  the 
night  in  question. 

In  an  unmarried  woman,  chaste  character  and  virginity 
are  not  necessarily  synonymous.  The  latter  may  exist  in  the 
absence  of  the  former.  An  unmarried  woman  may  have  a vile 
and  lewd  character  and  stop  short  of  sexual  intercourse.  Chaste 
character  means  the  possession  of  the  qualities  and  traits  of 
pureness  or  decency  of  thought  and  conduct.  It  is  moral  cleanli- 
ness in  the  sense  that  reasonable,  right-thinking  persons  would 
say  there  is  an  absence  of  impurity  or  indecency.  That  does  not  * 
imply  that  type  of  excessive  virtue  found  in  a prude,  but  it  does 
embody  that  degree  of  decency  which  is  found  in  the  average 
decorous,  self-respecting  unmarried  woman:  see  Magdall  v.  The 
King,  61  S.C.R.  88,  34  C.C.C.  244,  57  D.L.R.  623,  [1920]  3 
W.W.R.  454;  Rex  v.  Lougheed  (1903),  6 Terr.  L.R.  77,  8 C.C.C. 
184;  Rex  v.  Fiola  et  al,  (1918),  29  C.C.C.  125,  41  D.L.R.  73. 

Chastity  may  be  lost  and  later  regained  and  the  possession 
of  it  at  any  given  time  is  a question  of  fact  to  be  determined  by 
the  conduct  of  the  woman  not  only  prior  to  but  at  the  time  in 
question.  Her  conduct  at  the  time  in  question  may  be  indicative  j 
of  the  possession  by  her  prior  and  up  to  that  occasion  of  qualities 
and  disposition  which,  judged  by  the  standard  which  I have 
earlier  stated,  mark  her  as  then  unchaste.  It  is  essentially  a 
question  of  fact  for  the  jury  to  be  determined  by  them  applying 
their  common  sense  and  good  judgment  and,  in  doing  so,  bring- 
ing to  bear  upon  their  deliberations  their  common  knowledge 
of  human  conduct  and  reactions.  ^ 

For  the  reasons  stated,  in  my  opinion  the  conviction  must 
be  quashed  and  a new  trial  must  be  directed.  Since  there  is  to 
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be  a new  trial,  there  is  no  necessity  for  dealing  with  the  appeal 
of  the  Attorney-General  against  the  sentence.  Nevertheless, 
it  may  not  be  inappropriate  for  me  to  say  that  had  the  con- 
viction been  sustained  I would  have  felt  constrained  to  vary 
the  sentence  and,  in  lieu  of  a fine,  to  impose  a term  of  imprison- 
ment. In  imposing  a fine  the  learned  trial  judge  took  into  con- 
sideration that  the  accused  had  no  previous  criminal  record. 
Of  course,  that  fact  is  always  a consideration  in  the  matter  of 
sentence.  However,  the  learned  judge  proceeded  to  give  effect 
to  the  fact  that  the  accused,  at  the  time  of  his  trial,  was  en- 
gaged as  a mason  contractor  on  a housing  project  and,  to  use 
the  words  of  the  learned  judge,  that  he  was  “an  important  cog 
in  the  machinery  which  is  to-day  trying  to  supply  the  people  with 
the  housing  and  hospitalization  for  which  they  have  been  crying 
to  high  Heaven  for  upwards  of  three  years”.  With  the  utmost 
deference,  that  fact  is  not  a fact  which  should  have  been  taken 
into  consideration.  The  crime  here  charged  is  a serious  offence 
against  society,  that  is,  the  State.  If  the  accused  is  guilty,  the 
mere  accident  of  his  employment  and  his  ability  to  pay  the 
substantial  fine  imposed  should  not  enable  him  to  escape  the 
term  of  imprisonment  which  the  offence  merits.  That  it  should 
would  be  quite  contrary  to  British  justice. 

Hogg  J.A.: — ^The  appellant  Johnston  was  convicted  on  the 
4th  December  1947  by  a jury  at  the  General  Sessions  of  the 
Peace  for  the  County  of  Waterloo  of  the  offence  that  he  did 
carnally  know  Joan  Zeller,  a girl  of  previous  chaste  character, 
under  the  age  of  16  years  and  above  the  age  of  14  years,  not  his 
wife,  contrary  to  s.  301(2)  of  The  Criminal  Code,  and  was 
sentenced  to  a fine  of  $3,500  by  the  presiding  judge,  his  Honour 
Judge  Clement,  of  the  County  Court  of  the  County  of  Waterloo. 

The  Crown  appeals  under  the  authority  of  s.  1013(2)  of  The 
Criminal  Code  as  re-enacted  by  1938,  c.  44,  s.  48,  against  the 
sentence  imposed  by  the  learned  trial  judge,  upon  the  ground 
that  it  is  inadequate  and  that  in  addition  to  the  penalty  of  a fine 
the  accused  should  have  been  sentenced  to  a term  in  the  peni- 
tentiary. The  accused  Johnston  cross-appeals  upon  the  ground 
that  the  trial  judge  erred  in  admitting  in  evidence  a statement 
made  by  this  appellant  to  a police  officer,  and  upon  the  further 
ground  that  the  trial  judge  misdirected  the  jury  as  to  the  mean- 
ing of  the  words  “previous  chaste  character”  found  in  subs.  2 
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of  s.  301  of  the  Code.  Mr.  Lochead  argued  that  these  alleged 
errors  on  the  part  of  the  learned  trial  judge  were  of  so  serious 
a nature  as  to  warrant  this  Court  ordering  the  retrial  of  the 
accused. 

At  the  termination  of  the  argument  upon  the  hearing  of 
the  appeal,  I had  reached  the  conclusion  that  the  statement  made 
by  Johnston,  the  admission  of  which  as  evidence  at  the  trial  was 
objected  to,  was  properly  admitted;  but  the  question  whether 
the  jury  was  misdirected  by  the  learned  trial  judge  as  to  the 
meaning  of  the  words  “previous  chaste  character”  left  a problem 
with  the  Court  which,  in  my  view,  required  further  and  serious 
consideration. 

That  portion  of  the  trial  judge’s  charge  to  the  jury  to  which 
objection  is  taken  by  counsel  for  the  accused  Johnston  is  as 
follows : 


“No  question  that  this  man  was  not  married  to  her,  and 
there  is  now  no  question  about  his  having  had  carnal  knowledge 
with  her  on  that  day,  so  that  the  whole  question  is  one  of  previous 
chaste  character.  Now,  I want  to  say  to  you  that  so  far  as  this 
particular  case  is  concerned  that  the  question  of  chastity  is  the 
question  of  virginity  or  no  virginity  prior  to  the  events  of  this 
night  because  there  is  not  a jot  or  tittle  of  evidence  here  of  that 
which  must  exist  before  she  could  be  accused  of  being  unchaste, 
even  though  a virgin.” 


The  trial  judge  then  immediately  added  these  words:  “The 
law  as  to  this  is,  that  she  must  have  previously  exhibited  gross 
immorality  of  conduct  in  some  manner  or  a disposition  to  lewd- 
ness previously.  Not  at  that  minute.  And  it  has  been  held  that 
it  is  carnal  knowledge  even  if  when  she  goes  with  him  she  has 
made  up  her  mind  to  surrender  herself  to  him  if  up  to  that  time 
she  is  of  previously  chaste  character.  That  is  carnal  knowledge.” 
During  the  course  of  his  charge,  the  trial  judge  also  said: 
“Now  in  approaching  the  question  of  credibility  here;  and  the 
question  of  chastity  then  is  very  much  a question  of  credibility, 
everything  this  man  has  said  is  directed  toward  the  idea  that  this 
girl  was  already  familiar,  through  practice,  with  all  this  sort  of 
thing,  and  from  that  angle  they  ask  you  to  find  she  is  not  of^ 
previously  chaste  character.  Well,  that’s  for  you  to  decide.” 

The  learned  trial  judge  first  told  the  jury  in  concrete  terms 
that  the  question  of  chastity  depended,  in  this  particular  case. 
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upon  whether  the  complainant  was,  prior  to  the  alleged  offence, 
a virgin  or  not,  and  he  further  told  them  that  there  was  no 
evidence  of  any  other  circumstance  upon  which  they  could  base 
a finding  that  the  complainant  was  unchaste.  He  then  instructed 
the  jury  what  he  considered  those  other  facts  or  circumstances 
were  which  must  be  present  in  order  that  the  complainant  could 
be  found  to  be  unchaste  although  she  was  a virgin  up  to  the 
time  of  the  offence  with  which  the  accused  was  charged,  with 
respect  to  which  facts  and  circumstances  the  jury  had  already 
been  directed  no  evidence  existed. 

It  is  argued  by  counsel  for  the  accused  that  the  trial  judge 
then  emphasized  his  first  direction  to  the  jury  that  the  matter 
of  previous  chaste  character  was  the  question  whether  or  not  the 
complainant  was  virgo  Intacta,  by  the  following  language: 

“You  will  have  to  consider  the  whole  evidence  in  the  light 
of  your  experience  and  decide  for  yourself  whether  the  girl 
was  of  previously  chaste  character  at  the  time  she  got  into 
that  car.  Bearing  in  mind  what  I have  told  you  to  be  the  law, 
that  even  when  she  got  into  that  car  she  had  decided  to  give 
herself  to  that  man  she  was  up  to  that  time  of  chaste  character 
1 and  her  unchastity,  if  any  existed,  existed  because  of  her  conduct 
I with  that  man.” 

Mr.  Lochead — who  was  also  counsel  for  the  accused  at  the 
trial — had  objected,  at  the  close  of  the  learned  trial  judge’s 
charge  to  the  jury,  to  certain  portions  of  the  charge  and  sub- 
mitted to  the  trial  judge  that  in  his  opinion  the  jury  were  left 
with  the  impression  that  in  order  to  find  that  the  complainant 
was  of  previously  unchaste  character  they  had  to  find  that  the 
evidence  established  she  was  not  virgo  Intacta  previous  to  the 
offence  alleged  to  have  been  committed  by  the  accused.  To  this 
objection  the  trial  judge  said:  “I  said  virginity  or  no  virginity. 

I have  no  intention  of  changing  the  charge  I gave.” 

Subs.  4 of  s.  301  of  the  Code,  as  enacted  by  1934,  c.  47,  s.  9, 
declares  that  proof  that  a girl  has  on  previous  occasions  had 
illicit  connection  with  the  accused  shall  not  be  deemed  evidence 
that  she  was  not  of  previously  chaste  character.  In  the  circum- 
stances mentioned  in  this  subsection,  a girl  is  not  required  to  be 
virgo  Intacta  in  order  to  be  deemed  of  previously  chaste  charac- 
i ter.  In  Rex  v.  Fiola  et  al.  (1918),  29  C.C.C.  125,  41  D.L.R.  73, 
I tried  at  the  Sessions  of  the  Peace  in  the  city  of  Quebec, 
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Langelier  J.  examined  a number  of  the  United  States  authorities 
on  the  matter  of  “chaste  character”  as  it  applies  to  a woman, 
and  concluded  that  the  previously  chaste  character  of  a girl, 
with  reference  to  s.  212  of  the  Code,  is  not  limited  in  its  meaning 
to  the  physical  condition  of  virginity,  and  “it  may  be  shown 
in  defence  . . . that  the  girl  had  previously  committed  acts  of 
gross  immorality  with  a man  and  had  exhibited  a disposition 
for  lewdness”. 


The  meaning  of  the  phrase  “previously  chaste  character” 
as  it  appears  in  s.  212  of  the  Code,  defining  the  offence  of  seduc- 
tion of  an  unmarried  female  of  previously  chaste  character  and 
under  21  years  of  age,  was  considered  in  the  case  of  Rex  v. 
Lougheed  (1903),  6 Terr.  L.R.  77,  8 C.C.C.  184,  in  the  Supreme 
Court  of  the  North-West  Territories.  This  was  a Crown  case 
reserved  for  the  opinion  of  the  Court,  with  respect  to  a trial 
which  had  been  conducted  by  the  Chief  Justice  with  a jury 
where  the  accused  was  charged  with  an  offence  under  s.  182 
of  The  Criminal  Code,  1892,  c.  29.  Section  182  of  the  Code  of 
1892  and  the  present  s.  212  are  identical.  Prendergast  J.,  who 
delivered  the  judgment  of  the  Court,  said  at  pp.  79-80: 


“The  Court  is  of  the  opinion  on  the  foregoing,  considering 
particularly  the  part  or  division  of  the  Code  in  which  s.  821  is 
incorporated,  that  the  words  ‘previously  chaste  character,’  do 
not  mean  previously  chaste  reputation,  but  point  to  those  acts 
and  that  disposition  of  mind  which  constitute  an  unmarried 
woman’s  virtue  or  morals  ...  it  has,  in  fact,  been  held  by  the 
American  Courts  (Am.  & Eng.  Encyc.  of  Law  (2nd  ed.),  vol.  5, 
p.  871)  that  a woman  may  have  been  guilty  of  unchaste  conduct, 
and  subsequently  become  chaste  in  legal  contemplation  and  be 
the  subject  of  seduction.  And  it  does  seem  reasonable  to  hold 
that  an  unfortunate  woman  who  has  once  surrendered  herself 
should  not,  on  that  account  alone,  irrevocably  be  deprived  of 
the  protection  of  the  Statute.” 


The  leading  case  on  the  subject  is  that  of  Magdall  v.  The  King, 
61  S.C.R.  88,  34  C.C.C.  244,  57  D.L.R.  623,  [1920]  3 W.W.R.  454 
which  was  an  appeal  to  the  Supreme  Court  of  Canada  from  the 
Appellate  Division  of  the  Supreme  Court  of  Alberta,  the  facts  be^ 
ing,  as  appears  by  the  headnote  in  the  Supreme  Court  Reports 
that  the  appellant  Magdall  was  convicted  for  having,  under  prom- 
ise of  marriage,  seduced  and  had  illicit  connection  with  an  un- 
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married  female  of  previously  chaste  character  under  the  age 
of  21  years.  The  girl  complainant,  at  the  trial,  admitted  that 
she  had  had  illicit  connection  with  the  appellant  on  one  previous 
occasion  under  mutual  promise  of  marriage.  It  was  held:  “Duff 
and  Brodeur  JJ.,  dissenting,  that  the  fact  of  the  previous  seduc- 
tion did  not  preclude  the  jury  from  finding  the  complainant 
to  be  ‘of  previously  chaste  character’  within  the  meaning  of 
article  212  Cr.  C.,  the  question  whether  or  not  the  facts  and 
surrounding  circumstances  could  justify  such  a conclusion  being 
one  to  be  determined  by  the  jury  alone.” 

Davies  C.J.C.,  at  p.  92,  said:  “In  substance,  then  I conclude 
that  if  under  such  circumstances  as  we  have  in  this  case  before 
us,  a woman  falls  to  the  solicitations  of  a man  to  whom  she  is 
engaged  to  be  married,  she  does  not,  from  that  single  fact, 
necessarily  become  such  an  unchaste  character  within  the 
meaning  of  those  words  in  the  section  of  the  Code  before  us  as 
prevents  a jury  finding  her,  three  months  afterwards,  not  to  be 
unchaste  in  character.” 

Anglin  J.,  at  p.  96,  said:  “If,  as  is  practically  conceded,  that 
section  (212  of  the  Code)  does  not  require  that  the  woman 
should  be  virgo  Intacta — if,  as  I think,  the  doctrine  of  rehabili- 
tation is  admissible  under  it,  I am  unable  to  accede  to  the  con- 
tention that  the  trial  judge  should,  or  could  properly,  have 
withdrawn  this  case  from  the  jury.” 

The  interpretation  placed  upon  the  words  “previously  chaste 
character”  as  they  appear  in  s.  212  of  the  Code  would  apply 
equally  to  the  phrase  “previous  chaste  character”  as  it  appears 
in  s.  301(2). 

The  learned  trial  judge,  by  his  direction  to  the  jury,  first 
impressed  upon  their  minds  that  the  question  of  chastity,  in  so 
far  as  the  case  being  considered  by  them  was  concerned,  was 
a question  of  whether  or  not  the  complainant  was  a virgin  at 
the  time  of  the  alleged  offence.  This  instruction  with  respect 
to  the  meaning  of  the  words  under  consideration  was  erroneous 
according  to  the  authorities  to  which  I have  made  reference. 

I It  is  true  that  by  the  language  used  subsequently,  the  trial 
I judge  told  the  jury  other  circumstances  which  were  to  be 
! considered  in  determining  whether  a complainant  was  of  pre- 
I vious  chaste  character,  but  the  jury  were  told  that  there  was 
I no  evidence  of  any  such  other  circumstances  and  the  error  first 
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made  was  emphasized  later  by  the  trial  judge  in  again  counsel- 
ling the  jury  that  in  considering  whether  the  complainant  was 
of  previously  chaste  character  when  she  got  into  the  motor  car 
with  the  accused  they  should  bear  in  mind  what  he  had  already 
told  them  to  be  the  law,  and  that  the  complainant’s  unchastity, 
if  it  were  so,  existed  because  of  her  conduct  with  the  accused. 
That  it  was  the  trial  judge’s  intention  that  the  jury  should  be 
guided  by  his  direction  that  the  question  to  be  decided  by  them, 
in  determining  whether  the  complainant  was  of  previous  chaste 
character,  was  whether,  at  the  time  of  the  alleged  offence,  she 
was  Virgo  Intacta,  is  shown  in  his  answer,  after  the  jury  had 
retired,  to  the  objection  raised  by  counsel  for  the  accused,  to 
which  attention  has  already  been  drawn. 

The  meaning  to  be  given  to  the  words  “previous  chaste 
character”  is  a matter  of  law  and  whether  a girl  is  of  such 
character  at  the  time  of  the  alleged  offence  is  a matter  to  be 
determined  by  applying  the  legal  meaning  of  the  aforesaid  words 
to  the  facts  established  by  the  evidence. 

I cannot  escape  the  conclusion  that  the  jury  in  giving  con- 
sideration to  the  previous  character  of  the  complainant  with 
respect  to  chastity  would  likely,  because  of  the  stress  placed 
upon  the  point  by  the  trial  judge,  take  the  rule  of  law  appli- 
cable to  the  facts  of  this  case  to  be  that  if  the  facts  brought  out 
in  evidence  established  a girl  to  be  virgo  Intacta  at  the  time  of 
the  alleged  offence  she  was  to  be  deemed  a girl  of  previous  chaste 
character,  and  to  forfeit  such  character  the  facts  must  show  she 
was  not  Virgo  intacta  at  the  aforesaid  time. 

I think,  for  the  above  reasons,  that  there  was  misdirection 
by  the  learned  trial  judge  of  so  grave  a nature  as  to  warrant  a 
new  trial  of  the  accused  Johnston  being  directed.  I think  the 
appeal  should  be  allowed  and  Johnston  should  be  again  put  on 
trial  for  the  offence  charged. 

New  trial  ordered. 

Solicitor  for  the  accused:  Geo.  H.  Lochead,  Kitchener. 
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[COURT  OF  APPEAL.] 

Canadian  National  Railway  Company  v*  Canada  Steamship  Lines 

Limited. 

Fires — Liability — Negligence — Use  of  Gasoline-operated  Truck  in  Freight 
Shed — Condition  of  Premises — The  Accidental  Fires  Act,  R.S.O.  1937, 
c.  161 — Meaning  of  “accidentally” — Volenti  non  fit  injuria. 

A fire  broke  out  in  a freight  shed  owned  by  the  plaintiff,  but  in  a part 
of  the  shed  which  was  under  the  control  of  the  defendant  and  ex- 
clusively occupied  by  it.  It  was  found  on  the  evidence  that  the  fire 
had  resulted  from  the  use  in  the  premises  of  a gasoline-operated  lift- 
truck  which  was  in  a defective  and  dangerous  condition,  emitting 
sparks  which  ignited  inflammable  materials  in  the  shed. 

Held,  the  defendant  was  liable  for  the  full  amount  of  the  plaintiffs  dam- 
ages, on  the  basis  of  negligence,  and  was  not  relieved  of  liability  by 
any  provision  of  the  agreements  between  the  parties  or  their  pre- 
decessors. The  operation  of  the  lift-truck,  in  its  defective  condition, 
would  have  been  negligent  in  any  part  of  the  building,  and  its  opera- 
tion in  the  particular  place  where  the  fire  started,  under  the  conditions 
disclosed  in  the  evidence,  was  an  act  of  the  greatest  carelessness. 
The  defendant  could  not  escape  liability  on  the  basis  either  of  a joint 
venture  or  of  joint  employment  of  the  persons  responsible  for  the 
accident.  Nor  was  the  plaintiff  guilty  of  contributory  negligence  or 
barred  from  recovery  as  volens  (see  infra). 

Held,  further.  The  Accidental  Fires  Act  was  wholly  inapplicable,  since 
it  was  clear  on  the  authorities  that  a fire  could  not  be  said  to  begin 
“accidentally”  within  the  meaning  of  the  Act  if  it  was  the  result  of 
negligence. 

Negligence — Contributory  Negligence — Volenti  non  fit  injuria — Limits 
of  Application. 

Where  a defendant,  found  guilty  of  negligence,  pleads  contributory 
negligence,  the  onus  is  on  him  to  establish  specific  acts  of  negligence 
on  the  plaintiffs  part,  and  this  onus  is  not  discharged  merely  by 
suggesting  various  means  which  might  have  been  taken  to  prevent 
the  spread  of  a fire,  without  any  evidence  as  to  what  effect  such 
measures  would  have  had.  In  any  event,  a defendant  who  has  negli- 
gently started  a fire  cannot  be  heard  to  complain  of  conditions  pre- 
viously existing,  which  are  said  to  be  likely  to  aggravate  the  result 
of  a fire,  once  started.  A mere  passive  continuation  of  existing  physi- 
cal conditions  cannot  amount  to  contributory  negligence.  H.  & C.  Gray- 
son, Limited  v.  Ellerman  Line,  Limited,  [1920]  A.C.  466;  McAuliffe  v. 
Hubbell  (1931),  66  O.L.R.  349,  applied;  Caswell  v.  Powell  Duffryn  Asso- 
ciated Collieries,  Limited,  [1940]  A.C.  152;  Musgrove  v.  Pandelis, 
[1919]  2 K.B.  43;  The  King  v.  Hochelaga  Shipping  d Towing  Company 
Ltd.,  [1940]  S.e.R.  153,  distinguished. 

For  the  maxim  volenti  non  fit  injuria  to  apply,  the  evidence  must  be 
such  as  to  establish  that  the  plaintiff  appreciated  and  voluntarily 
assumed  the  additional  risk  arising  from  want  of  reasonable  care  and 
skill  on  the  defendant’s  part.  The  Canada  Atlantic  Railway  Company 
V.  Hurdman  (1895),  25  S.C.R.  205;  Smythe  v.  Campbell  (1930),  65 
O.L.R.  597;  Smith  v.  Charles  Baker  d Sons,  [1891]  A.C.  325;  Martin  v. 
Dibblee  Construction  Co.  Ltd.,  [1935]  O.W.N.  269,  applied. 

Carriers — Liability  for  Loss — Meaning  of  “shortages”. 

Where,  in  an  agreement  between  carriers  for  the  handling  of  freight, 
one  party  assumed  the  risk  of  “shortages”  in  certain  circumstances, 
held,  the  word  “shortages”  should  not  be  so  construed  as  to  include  a 
total  loss  or  destruction  of  the  goods.  To  speak  of  a shortage  in  a 
shipment  implies  that  the  shipment  arrives  at  its  destination  intact 
as  to  part,  but  that  a check  reveals  it  to  be  incomplete,  or  lacking  in 
quantity. 

Judgment  of  Schroeder  J.,  [1947]  O.R.  585,  affirmed. 
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An  appeal  by  the  defendant  from  the  judgment  of  Schroeder 

J. ,  [1947]  O.R.  585,  [1947]  4 D.L.R.  505. 

5th,  6th,  11th,  12th  and  13th  February  1948.  The  appeal  was 
heard  by  Robertson  C.J.O.  and  Roach  and  Aylesworth  JJ.A. 

D.  L.  McCarthy,  K.C.,  for  the  defendant,  appellant:  We  sub- 
mit that  there  were  in  fact  two  separate  fires,  the  first  in  the 
battery-room,  where  the  lift-truck  was,  and  the  second  a dust 
fire,  which  occurred  because  of  the  condition  of  the  shed,  and 
which  spread  because  of  the  absence  of  proper  equipment.  It 
was  this  second  fire  which  caused  the  extensive  damage,  includ- 
ing the  loss  of  the  “Hamonic”,  and  for  it  the  plaintiff  is  respon- 
sible. There  was  no  organization  to  fight  fires,  no  adequate 
equipment,  and  no  fire-walls.  The  plaintiff  had  made  no  effort 
to  improve  this  situation,  although  its  officials  had  been  told  that 
the  shed  was  a fire-trap.  The  distinction  between  the  original 
fire  and  the  fire  which  occasions  damage  is  made  in  Miisgrove 
V.  Pandelis,  [1919]  2 K.B.  43  at  48. 

Even  if  the  trial  judge  was  right  in  holding  that  this  fire 
originated  through  our  negligence,  yet  the  spread  of  the  fire, 
after  it  started,  was  the  result  of  the  plaintiff’s  negligence.  The 
plaintiff  could,  by  reasonable  precautions,  have  avoided  the  dis- 
astrous consequences  of  the  fire,  and  hence  cannot  recover: 
Ellerman  Lines,  Limited  v.  H.  & G.  Grayson,  Limited,  [1919]  2 

K. B.  514  at  535,  affirmed  sub  nom.  H.  d C.  Grayson,  Limited  v. 
Ellerman  Line,  Limited,  [1920]  A.C.  466;  DesBrisay  et  al.  v. 
Canadian  Government  Merchant  Marine  Limited  et  al.,  [1941] 
S.C.R.  230,  [1941]  2 D.L.R.  209,  52  C.R.T.C.  251. 

The  plaintiff  had  a duty  not  to  be  negligent  towards  itself: 
Salmond  on  Torts,  10th  ed,  1945,  p.  453;  Caswell  v.  Powell 
Duffryn  Associated  Collieries,  Limited,  [1940]  A.C.  152  at  164, 
[1939]  3 All  E.R.  722. 

In  any  case,  the  negligence  of  the  plaintiff  at  least  contributed 
to  the  damage,  and  The  Negligence  Act,  R.S.O.  1937,  c.  115, 
should  be  applied.  The  onus  is  on  the  plaintiff  to  show  that  it 
could  not  have  prevented  the  spread  of  the  fire;  if  it  fails  to  dis- 
charge that  onus  it  should  be  held  guilty  of  contributory  negli- 
gence. [Roach  J.A.:  If  the  defendant’s  negligence  was  re- 

sponsible for  the  start  of  the  fire,  does  it  lie  in  its  mounth  to  say 
that  the  plaintiff  was  negligent  in  not  anticipating  the  defend- 
ant’s negligence,  and  taking  precautions  against  it?]  A man  has 
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a duty  to  himself  to  see  that  his  property  is  reasonably  protected. 
If  precautions  had  been  taken,  this  loss  would  have  been  con- 
siderably lessened : The  King  v.  Hochelaga  Shipping  d Towing 
Company  Ltd.,  [1940]  S.C.R.  153,  [1940]  1 D.L.R.  369.  [Ayles- 
WORTH  J.A. : Assuming  that  the  negligence  of  the  defendant,  in 
starting  the  fire,  is  established,  is  not  the  onus  on  you  to  show 
affirmatively  that  something  which  the  plaintiff  might  have  done 
would  have  been  effective  to  prevent  the  spread  of  the  fire?] 
The  plaintiff  assumed  full  responsibility  for  fire  protection;  the 
onus  cannot  be  on  us  to  show  that  that  protection  was  insufficient. 
If  the  defendant  had  had  nothing  to  do  with  the  starting  of  the  fire, 
it  could  have  claimed  and  recovered  damages  for  its  full  loss  from 
the  plaintiff.  I refer  also  to  Prosser  on  Torts,  1941,  p.  399,  and  to 
two  cases  cited  there,  Wright  v.  The  Illinois  and  Mississippi  Tele- 
graph Company  (1866),  20  Iowa  195;  Keefe  v.  The  Kansas  City 
Western  Railway  Company  (1912),  87  Kan.  322,  124  P.  416. 

■ The  rule  volenti  non  fit  injuria  should  be  applied  here.  The 
condition  of  this  lift-truck  was  known  to  the  plaintiff’s  em- 
ployees. Martin  v.  Dihblee  Construction  Co.  Ltd.,  [1935]  O.W.N. 
269,  is  distinguishable,  because  in  that  case  the  plaintiff  had  no 
knowledge  of  the  condition  of  the  machine. 

Alternatively,  the  plaintiff  and  the  defendant  were  engaged 
in  a joint  enterprise,  and  were  jointly  liable  for  the  negligence 
causing  the  damage.  The  agreements  clearly  show  that  the 
whole  operation  constituted  a joint  venture  for  the  mutual  bene- 
fit of  both  companies.  There  was  a joint  handling  service;  the 
j majority  of  the  employees  were  hired  by  the  defendant,  but  were 
j subject  to  dismissal  at  the  instance  of  the  plaintiff.  The  com- 
panies were  in  effect  joint  masters,  and  jointly  liable  for  the 
negligence  of  their  servants:  Reedie  v.  The  London  and  North 
Western  Railway  Company  (1849),  4 Ex.  244,  154  E.R.  1201; 

I Smith’s  Law  of  Master  and  Servant,  8th  ed.  1931,  pp.  247-8. 
j I refer  also  to  Mersey  Docks  and  Harbour  Board  v.  Coggins 
& Griffith  {Liverpool),  Limited  et  al.,  [1947]  A.C.  1,  [1946] 

I 2 All  E.R.  345;  United  Motors  Service,  Incorporated  v.  Hutson 
j et  al.,  [1937]  S.C.R.  294,  [1937]  1 D.L.R.  737,  4 I.L.R.  91;  Mc- 
\ Auliffe  V.  Hubbell,  66  O.L.R.  349  at  353,  [1931]  1 D.L.R.  835; 

I Maclenan  v.  Segar,  [1917]  2 K.B.  325;  Hall  v.  Brooklands  Auto 
Racing  Club,  [1933]  1 K.B.  205;  Zawyrucha  v.  Red  Lake  Hotel 
Company  Limited,  [1948]  O.R.  1,  [1948]  1 D.L.R.  669. 
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F.  Wilkinson,  K.C.,  for  the  defendant,  appellant:  The  plain- 
tiff’s liability  for  freight  began  and  ended  at  the  ship’s  rail.  The 
defendant  had  no  control  over  the  shed,  nor  was  there  any  such 
provision  in  the  agreements.  The  agreement  provided  that  the 
navigation  company  should  recoup  the  railway  for  freight  charges 
on  freight  lost  while  in  the  possession  of  that  company,  but  until 
the  ship’s  rail  was  passed  the  railway  alone  was  concerned  with 
the  freight.  The  goods  in  the  freight  shed  were  of  course  not  in 
our  control  and  custody.  These  freight  losses  are  “shortages” 
within  the  meaning  of  the  1919  agreement,  under  which  the 
railway  assumed  liability  for  shore  risk. 


If  these  losses  are  not  solely  chargeable  to  the  plaintiff  as 
shortages,  then,  because  of  the  contributory  negligence  of  the 
plaintiff,  the  liablity  must  be  shared.  The  plaintiff  sought  to 
rely  on  clause  9 of  the  1919  agreement,  dealing  with  the  respon- 
sibility of  the  navigation  company  for  all  breakage  of  and  dam- 
age to  freight  caused  by  any  of  their  employees,  but  this  claim  is 
not  within  the  words  breakage  and  damage,  which  should  be 
construed  ejusdem  generis. 


As  to  the  meaning  of  the  term  “marine  risk”,  I refer  to 
Grant,  Smith  and  Company  et  al.  v.  Seattle  Construction  and 
Dry  Dock  Company,  [1920]  A.C.  162,  48  D.L.R.  172,  [1919]  3 
W.W.R.  33.  [Robertson  C.J.O.:  Surely  the  word  “shortages”, 
in  the  context  in  which  it  is  used  in  the  agreement,  does  not 
cover  all  forms  of  loss  in  the  shed.]  This  was  still  a shortage  at 
the  point  of  discharge.  If  this  is  a shore  risk,  there  is  no  ground 
for  liability  except  negligence : Porter  d Sons  v.  Muir 

Brothers  Dry  Dock  Co.  Ltd.,  63  O.L.R.  437,  [1929]  2 D.L.R.  561. 


The  defendant  is  not  a common  carrier  as  to  the  interchange 
of  freight  at  Point  Edward.  Such  a fact  was  neither  alleged, 
proved  nor  admitted.  It  is  submitted  that  the  railway  made  a 
gratuitous  payment  to  the  owners  of  these  goods,  and  was  under 
no  legal  liability  to  do  so,  and  that  it  accordingly  cannot  recover 
from  us. 

The  Accidental  Fires  Act,  R.S.O.  1937,  c.  161,  should  be 
applied,  since  we  were  not  guilty  of  any  negligence  contributing 
to  the  loss  or  damage,  and  the  fire  should  consequently  be  con- 
sidered “accidental”  within  the  meeting  of  the  Act. 

W.  G.  C.  Howland,  for  the  defendant,  appellant,  had  nothing 
to  add. 
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J,  R.  Cartwright y K.C.  {A.  D.  McDonald,  K.C.,  with  him),  for 
the  plaintiff,  respondent:  We  rely  on  the  reasons  for  judgment 
of  the  trial  judge,  and  on  certain  other  grounds  which  he  did  not 
have  to  consider  because  of  his  primary  finding  of  negligence. 
This  finding  of  negligence  is  amply  supported  by  the  evidence, 
and  is  in  reality  not  challenged  by  the  appellant:  cf.  Blusgrove  v. 
Pandelis,  [1919]  1 K.B.  314  at  317;  [1919]  2 K.B.  43  at  47. 

The  appellant  has  argued  that  we  were  guilty  of  contribu- 
tory negligence.  This  is  a question  of  fact,  and  there  is  no  onus 
on  us  to  disprove  contributory  negligence:  Wakelin  v.  The 

London  and  South  Western  Railway  Company  (1886),  12  App. 
Cas.  41.  Our  constable  had  no  right  to  instruct  the  defendant’s 
employees  not  to  use  the  lift-truck,  and  there  is  no  evidence  that 
he  had  any  knowledge  as  to  the  working  of  motors. 

As  to  the  argument  that  there  were  two  fires,  and  that  our 
negligence  caused  the  second  fire,  it  would  be  a new  departure 
in  English  law  to  say  that  part  of  the  loss  should  be  shifted  to 
the  owner  of  a building,  when  a fire  had  been  negligently  started 
by  someone  else,  because  of  defects  in  that  building:  cf.  Eller- 

man  Lines,  Limited  v.  H.  d G.  Grayson,  Limited,  [1919]  2 K.B. 
514  at  535,  affirmed  [1920]  A.C.  466.  By  the  exercise  of  reason- 
able care  the  defendant  could  have  avoided  all  the  loss,  and  the 
liability  is  therefore  on  it. 

There  is  no  law  in  this  country,  whatever  may  be  the  case  in 
Kansas  and  Iowa,  that  if  an  act  or  omission  of  the  plaintiff  could 
be  found  which,  if  differently  done,  would  have  reduced  the 
damage,  the  damages  should  be  reduced:  Caswell  v,  Powell 

1 Duffryn  Associated  Collieries,  Limited,  [1940]  A.C.  152  at  165, 
[1939]  3 All  E.R.  722.  It  is  impossible  to  divorce  contributory 
negligence  from  causation.  There  is  no  obligation  in  law  on  the 
person  in  control  of  a building  to  make  it  safe  against  the  spread 
of  fire.  Moreover,  there  is  no  evidence  that  the  presence  of 
j additional  equipment  would  have  saved  the  building.  [Robert- 
I SON  C. J.O. : Is  not  the  appellant’s  argument  that  under  the  con- 
tract there  is  a continuing  duty  to  provide  a proper  place  to 
receive  and  store  goods  in  transit,  and  that  it  is  negligence  to 
place  goods  in  a building  which  is  not  properly  protected  against 
I fire?]  No  such  duty  is  imposed  by  statute  or  at  common  law, 
and  we  submit  that  the  contract  imposes  no  duty  on  us  to  safe- 
guard against  fire  caused  by  the  defendant’s  negligence.  The 
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defendant  has  not  proved  that  we  could  have  done  anything 
which  would  have  prevented  this  loss,  except  to  build  a com- 
pletely fireproof  building.  [Robertson  C.J.O.:  Was  the  defend- 
ant not  entitled  to  expect  from  you  the  protection  against  fire 
that  a prudent  owner  would  provide  for  his  own  building?]  We 
were  under  an  absolute  liability  to  the  owners  of  the  goods,  but 
there  was  no  duty,  apart  from  contract,  on  the  defendant  to  pro- 
vide a reasonably  safe  building:  Scott  v.  The  London  and  St. 

Katherine  Docks  Company  (1865),  3 H.  & C.  596  at  601,  159 
E.R.  665;  McAulijfe  v.  Hubbell,  66  O.L.R.  349,  [1931]  1 D.L.R. 
835. 


The  doctrine  volenti  non  fit  injuria  cannot  be  applied  here, 
because  we  were  not  even  aware  of  the  danger:  23  Halsbury, 

2nd  ed.  1936,  p.  716,  s.  1007.  Before  the  doctrine  can  be  applied 
it  must  be  shown  that  someone  in  authority  willingly  ran  the 
risk.  [Roach  J.A.:  One  of  your  employees  knew  of  the  sparks; 
did  he  need  any  further  knowledge?]  He  would  have  to  know 
the  cause  of  the  sparks,  and  whether  they  were  likely  to  recur, 
in  order  to  have  a full  appreciation  of  the  risk:  Martin  v.  Dih- 

hlee  Construction  Co.  Ltd.,  [1935]  O.W.N.  269. 

As  to  the  argument  of  joint  employment,  the  employee  whose 
negligence  was  responsible  was  not  jointly  employed.  I refer  to 
Prosser  on  Torts,  1941,  p.  497.  There  was  no  joint  venture,  since 
it  is  clear  that  the  parties  were  not  each  other’s  agents. 


The  parties  were  not  considering  negligence  when  the  agree- 
ments were  made  as  to  responsibility  for  loss.  To  construe  the 
agreements  as  the  appellants  contend  would  mean  that  we  would 
be  liable  for  loss,  even  if  it  resulted  directly  and  solely  from  the 
defendant’s  negligence. 

The  defendant  is  absolutely  liable  for  loss  as  a common  carrier, 
and  the  point  at  which  that  liability  attaches  is  ordinarily  the 
ship’s  rail,  but  it  may  attach  at  any  other  point.  Here  it 
attached  as  soon  as  goods  were  checked  out  of  railway  cars,  since 
we  could  not  then  re-route  them:  30  Halsbury,  2nd  ed.  1938, 

p.  445. 

As  to  whether  or  not  the  contracts  and  lease  themselves  im- 
pose liability  on  the  defendant:  This  question  is  unnecessary 

on  the  trial  judge’s  findings,  and  was  not  decided  by  him.  The 
documents  are  necessary  as  a foundation  of  liability  only  if  the 
findings  of  negligence  are  not  sustained.  We  submit  that  even 
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if  the  fire  had  occurred  without  negligence,  the  defendant  would 
be  liable  under  the  contracts,  properly  construed.  It  is  clear 
that  the  ordinary  “short  term’'  covenants  do  not  relieve  a tenant 
from  liability  for  fire  caused  by  his  negligence:  United  Motors 

Service  Incorporated  v.  Hutson  et  al.,  [1937]  S.C.R.  294  at  301 
et  seq.,  [1937]  1 D.L.R.  737,  4 LL.R.  91.  This  passage  also 
shows  that  a tenant  at  will  is  liable  for  damages  caused  by  fire, 
if  it  results  from  his  negligence. 

As  to  our  shippers,  we  stood  to  them  throughout  as  a carrier, 
and  were  liable  to  them.  It  was  agreed  at  the  trial  that  all  the 
goods  were  shipped  under  the  standard  bill  of  lading,  which 
clearly  shows  that  the  liability  of  at  least  one  of  the  carriers 
was  independent  of  negligence.  I concede  that  if  we  had  paid 
claims  for  which  were  not  legally  liable,  we  would  have  no  right 
to  recover  from  the  defendant,  but  that  is  not  the  position. 

The  Accidental  Fires  Act,  R.S.O.  1937,  c.  161,  has  nothing 
to  do  with  the  common  law  liability  of  a carrier,  or  with  a fire 
started  by  negligence.  It  applies  only  to  fires  which  start  by 
pure  accident,  and  are  not  traceable  to  either  a deliberate  act  or 
the  negligence  of  any  person:  see  the  Hutson  case,  supra,  at 
p.  301;  Musgrove  v.  Pandelis,  [1919]  2 K.B.  43  at  46,  51;  Me- 
Auliffe  V.  Hubhell,  66  O.L.R.  349  at  354  et  seq.,  [1931]  1 D.L.R. 
835. 

D.  L.  McCarthy,  K,C.,  in  reply:  There  is  no  evidence  at  all 

as  to  what  Strain  knew  of  the  defects  in  the  truck,  either  before 
or  after  the  fire.  [Robertson  C.J.O.:  If  you  are  relying  on  the 
j principle  of  volens,  the  onus  would  be  on  you  to  show  that  he  had 
I knowledge.]  It  was  known  to  the  plaintiff’s  superintendent  that 
I this  truck  was  ordinarily  serviced  in  this  room. 

I As  to  a joint  venture,  I refer  also  to  Prosser,  op.  cit.,  p.  491; 

I The  Koursk,  [1924]  P.  140  at  159;  Brooke  v.  Bool,  [1928]  2 K.Br 
578;  Bradd  et  ux.  v.  Whitney  et  al.  (1907) , 14  O.L.R.  415  at  417-9; 

I Lewis  V.  Iron  and  Metal  Exporters  Ltd.  (1931),  39  O.W.N.  504; 

I Dixon  V.  Grand  Trunk  R.W.  Co.  (1920) , 47  O.L.R.  115,  29  C.R.C. 

I 1,  51  D.L.R.  576. 

I The  damages,  whether  for  loss  of  freight  or  for  other  loss, 

! should  be  apportioned  according  to  the  degree  of  fault.  Section 
j 2 of  The  Negligence  Act  applies  to  the  first  class,  and  s.  3 to  the 
j others.  There  should  probably  be  an  equal  division,  under  s.  4. 
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As  to  the  leases,  the  facts  constitute  a surrender  by  operation 
of  law  of  the  battery-charging  room:  Williams,  Canadian  Law 
of  Landlord  and  Tenant,  2nd  ed.  1934,  p.  445,  and  two  cases  there 
cited;  The  Ontario  Industrial  Loan  and  Investment  Company  v. 
O’Dea  (1895),  22  O.A.R.  349;  Delamatter  v.  Brown  Brothers 
Company  (1905) , 9 O.L.R,  351.  At  the  very  highest,  we  were  a 
tenant  at  will  or  licensee : Williams,  op.  cit.^  p.  4. 

If  the  plaintiff’s  case  is  based  on  the  agreements,  apart  from 
negligence,  there  can  be  no  liability  for  loss  of  the  buildings  and 
the  ship,  since  the  agreements  relate  only  to  freight. 

Cur.  adv.  vult. 

10th  March  1948.  The  judgment  of  the  Court  was  delivered  by 

Aylesworth  J.A.: — ^This  is  an  appeal  from  the  judgment  of 
Schroeder  J.  pronounced  on  20th  June  1947,  awarding  to  the 
plaintiff,  the  respondent,  “the  damage  and  loss  sustained  by  the 
Plaintiff  as  a result  of  the  fire  which  occurred  in  the  freight  shed 
of  the  Plaintiff  at  Point  Edward,  Ontario,  on  July  17th,  1945”, 
and  directing  a reference  to  the  Master  “to  inquire  and  state” 
such  damage  and  loss. 

The  facts  as  to  the  nature  and  condition  of  the  premises,  the 
activities  therein  carried  on,  the  origin  and  spread  of  the  fire, 
and  the  resultant  heavy  losses  sustained  by  the  parties,  are 
stated  by  the  learned  trial  judge  so  ably  and  exhaustively  that 
it  is  unnecessary  here  to  restate  them  in  any  complete  sense. 
Freight  in  the  shed,  in  freight  cars  on  the  adjacent  railway 
tracks  and  in  the  appellant’s  steamship  “Hamonic”,  the  freight 
shed  itself,  the  dock  upon  which  the  shed  was  erected,  the  steam- 
ship, which  was  moored  to  the  dock,  and  many  freight  cars — 
all  were  destroyed,  and  the  claim  and  counterclaim  allege  dam- 
ages amounting  in  the  aggregate  to  millions  of  dollars.  By  an 
agreement  dated  24th  December  1919,  between  the  predecessors 
of  the  parties,  to  which  agreement  and  others  I shall  refer  for 
convenience  as  though  they  were  made  between  the  parties 
themselves,  the  appellant  undertook  “safely  and  with  despatch 
to  do  all  the  handling  of  the  freight  traffic  interchanged  (between 
the  parties)  at  Point  Edward”  and  “to  provide  and  keep  employed^ 
at  their  own  cost  a sufficient  number  of  competent  men  for  the™ 
purpose”,  while  “all  necessary  (freight)  checkers”  were  to  be 
employed  and  paid  by  respondent,  appellant  agreeing  to  j)ay 
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respondent  one  half  of  the  checkers’  wages.  In  the  handling  of 
I the  freight  the  appellant  employed,  at  the  date  of  the  fire,  75  to 
100  men,  some  of  whom  operated  a number  of  electrically-powered 
I trucks  and  also  one  gasoline  lift-truck,  the  property  of  the  appel- 
i lant.  The  electric  trucks  were  serviced,  repaired  and,  when  not 
in  use,  stored  in  a “battery  room”  within  the  building  and  con- 
tracted for  the  purpose  by  the  appellant  with  the  permission  of 
the  respondent.  The  appellant  had  never  asked  for  or  received 
permission  from  the  respondent  to  introduce  into  its  operation  at 
Point  Edward  a gasoline-powered  truck,  but  the  respondent’s 
agent  at  Point  Edward  was  aware  of  the  fact  that  this  had  been 
done  in  the  latter  part  of  1944.  On  Saturday  14th  July  1945 
i the  gasoline  truck,  according  to  one  Kee,  an  employee  of  the 
i appellant,  was  “not  operating  just  the  best”;  it  “didn’t  seem  to 
I be  functioning  right”;  its  operator  reported  to  Kee  that  it  was 
j on  fire.  Kee  was  in  charge  of  the  electrical  equipment  and  his 
I helper,  Joyce,  was  in  charge  of  the  maintenance  of  the  gasoline 
truck.  Joyce  was  not  on  duty  on  the  14th,  15th  or  16th  July 
and  Kee,  who  admittedly  knew  nothing  about  the  gasoline  truck, 
examined  it  and  “saw  sparks  on  the  block”.  Mara,  the  appel- 
lant’s general  foreman,  complained  to  Brown,  the  appellant’s 
terminal  superintendent  at  Point  Edward,  that  the  machine  was 
1 not  operating  properly.  Brown,  who  was  in  charge  of  the  freight 
loading  and  unloading  operations,  called  in  an  outside  mechanic. 
This  mechanic  examined  the  truck  in  Brown’s  presence;  he 
had  it  put  into  operation  and  observed  that  exhaust  gases 
and  sparks  were  escaping  through  a break  in  the  exhaust 
manifold.  He  suggested  to  Brown  that  a new  manifold  be 
obtained  and  Brown  “put  one  on  order”.  Neal,  a constable 
employed  by  the  respondent,  was  in  the  freight  shed  on  Satur- 
day 14th  July  and  observed  sparks  coming  from  the  machine. 
He  called  this  to  the  attention  of  the  driver  and  stood  by  until 
the  machine  had  been  stopped.  His  duties  were  described  as 
general  police  duties  throughout  the  shed  and  adjoining  yards. 
He  had  seen  the  truck  operating  in  the  shed  many  times  pre- 
viously. On  Sunday  the  15th  the  machine  was  operated  until 
it  ran  out  of  gasoline.  On  Monday  the  16th  it  was  filled  with 
gasoline  in  the  freight  shed  and  Kee  then  had  it  taken  into  the 
battery  room  where  certain  parts  of  the  machine  were  removed 
and  then  replaced  in  an  apparently  unsuccessful  effort  to  im- 
prove its  operation.  It  was  then  started  up  and  driven  out  of  the 
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battery  room  and  parked  in  the  flour  shed.  On  the  morning  of 
Tuesday  the  17th  July  Joyce  returned  to  work  and  the  condition 
of  the  truck  was  reported  to  him.  He  was  unsuccessful  in  start- 
ing the  motor  where  the  truck  was  parked  in  the  flour  shed  and 
had  it  towed  into  the  battery  room.  The  motor  was  started 
there  by  Joyce,  with  Kee  present,  and  ran  for  about  two  minutes 
until  it  “backfired”  and  caught  Are  at  the  rear  of  the  machine 
alongside  the  exhaust.  A pyrene  Are  extinguisher  and  then 
other  Are  extinguishers  were  applied  to  the  Are  unsuccessfully; 
apparently  they  served  only  to  drive  the  Are  from  one  part  of  the 
machine  to  another  and  subsequently  to  the  floor  of  the  battery 
room  where  some  substance  thereon  continued  to  burn.  The 
evidence  as  to  the  events  in  the  first  few  minutes  or  seconds  of 
the  Are  is  by  no  means  clear,  except  to  emphasize  that  the  fire, 
while  it  was  still  confined  to  the  battery  room,  spread  with  great 
rapidity  and  ferocity  and  that  within  a very  short  time  “the 
room  was  full  of  flame”.  Once  the  fire  had  escaped  from  the 
battery  room,  the  freight  and  flour  sheds,  the  steamship,  and  the 
nearby  freight  cars  were  quickly  consumed. 

While  the  appeal  was  argued  at  length  and  the  evidence  was 
subjected  to  close  scrutiny,  the  finding  of  negligence  made  by  the 
trial  judge  as  to  the  origin  of  the  Are  was  not  and,  in  my  view, 
could  not  be  challenged  seriously.  I agree  entirely  with  his 
finding  upon  this  point,  which  I quote: 

“In  these  circumstances  it  was  assuredly  a negligent  act 
to  have  operated  this  lift  truck  in  its  defective  condition  within 
any  part  of  this  structure;  to  have  operated  it  in  the  battery 
room,  having  regard  to  the  condition  hereinbefore  mentioned, 
can  only  be  described  as  an  act  of  the  greatest  carelessness. 
There  can  be  no  doubt  but  that  this  fire  resulted  directly  from 
the  starting  and  operation  of  the  machine  in  the  battery  room  and 
that  sparks  or  flame  issuing  from  the  break  in  the  exhaust  pipe, 
coming  into  contact  with  gasoline,  gasoline  vapour,  grease  or 
some  other  inflammable  substance  in  this  room,  caused  the  con- 
flagration which  gives  rise  to  this  action.  It  is  an  inference  I 
which  one  does  not  And  it  difficult  to  draw.”  w 

The  appellant  puts  its  case  upon  several  grounds,  which  are,^^ft 
briefly:  contributory  negligence  upon  the  part  of  the  respond-  I 

ent;  that  the  fire  arose  in  the  carrying  out  by  the  parties  of  a 
joint  venture;  that  the  negligence  in  starting  the  Are  was  the 
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negligence  of  employees  of  both  parties  as  joint  masters;  that 
the  doctrine  volenti  non  fit  injuria  applies  to  bar  the  respond- 
ent’s right  of  recovery;  that  the  respondent  by  agreement 
assumed  all  risk  of  loss  by  fire  ashore;  and  finally,  that  The 
Accidental  Fires  Act,  R.S.O.  1937,  c.  161,  applies  as  between  the 
respondent  and  shippers  or  consignees  of  the  freight  lost,  so  as 
to  relieve  the  respondent  from  liability  for  such  freight  unless 
respondent  is  held  to  have  been  negligent  in  causing  or  con- 
tributing to  the  start  of  the  fire  or  the  spread  thereof.  I now 
turn  to  a consideration  of  these  grounds  of  appeal  in  the  order 
named. 

As  to  contributory  negligence,  it  is  said  that  one  must  dis- 
tinguish between  negligence  in  the  origin  of  the  fire  and  negli- 
gence in  suffering  the  fire  to  spread.  As  to  the  latter,  the  re- 
spondent is  charged  with  negligence  in  that  it  ‘maintained  a 
freight  shed  of  wooden  construction  without  fire-walls  placed 
at  intervals  therein  and  without  a sprinkler  system,  that  it 
failed  to  train  its  employees  in  the  use  of  fire  extinguishers,  and 
that  its  employee  Neal  should  have  forbidden  the  use  of  the 
gasoline  truck  until  it  had  been  repaired.  It  is  urged  that,  par- 
ticularly, these  omissions  by  or  on  behalf  of  the  respondent 
constituted  negligence  in  permitting  the  fire  to  spread  by  reason 
of  the  presence  in  the  shed,  to  respondent’s  knowledge,  of 
quantities  of  highly  inflammable  flour-dust. 

In  my  opinion,  all  of  these  contentions  fail.  I agree  with  the 
learned  trial  judge  that  the  appellant  was  bound  to  exercise  care 
in  relation  to  the  very  conditions  existing  in  the  premises  within 
which  it  was  charged  with  the  responsibility  of  handling  the 
freight.  The  accumulation  of  flour-dust  originated  in  precisely 
the  activities  the  appellant  so  undertook.  If  flour-dust  had 
accumulated  in  sufficient  quantity  to  aggravate  the  effect  of  the 
fire  when  it  broke  out,  it  had  accumulated  as  the  result  of  the 
handling  of  flour  as  part  of  the  freight.  There  is  no  evidence 
that  previous  training  in  the  use  of  fire  extinguishers,  or  the 
installation  of  a sprinkler  system,  or  even  the  existence  of  fire- 
walls, would  have  been  effective  to  prevent  the  spread  of  the  fire. 
Leaving  aside  for  the  moment  the  question  of  joint  enterprise 
or  joint  employment,  the  appellant’s  employees  negligently  caused 
the  fire  in  the  battery  room.  That  room  was  in  the  appellant’s 
occupation  and  control.  Within  minutes  the  room  was  filled  with 
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flames.  The  fire  escaped  with  a rush  into  the  shed.  The  evidence 
establishes  that  there  was  great  hazard  of  a fire  becoming  out 
of  control  very  quickly  by  reason  of  the  presence  of  flour-dust 
particles.  Their  presence,  it  was  said,  did  not  make  it  more 
likely  that  a fire  would  start,  but  once  one  had  started  they  acted 
as  a “propagating  agent”  in  spreading  it  with  great  rapidity  from 
the  point  of  origin  in  all  directions.  One  is  left  merely  to  specu- 
late as  to  what  effect,  if  any,  the  measures  which  it  is  suggested 
the  respondent  ought  previously  to  have  taken  would  have  had 
in  preventing  the  spread  of  the  fire  either  in  the  battery  room 
or  in  the  freight  shed  proper.  The  onus  was  upon  the  appellant 
to  establish  the  specific  charges  of  contributory  negligence  made 
against  the  respondent  and  this  onus  was  not  discharged. 


In  any  event,  I do  not  think  the  appellant,  having  negligently 
started  a fire  in  the  premises,  can  be  heard  to  complain  of  the 
conditions  existing  beforehand  and  said  to  be  likely  to  aggravate 
the  result  of  a fire  once  a fire  was  started.  Certain  authorities 
were  cited  in  support  of  this  proposition,  notably  Caswell  v. 
Powell  Duffryn  Associated  Collieries,  Limited,  [1940]  A.C.  152, 
[1939]  3 All  E.R.  722;  Musgrove  v.  Pandelis,  [1919]  2 K.B.  43; 
The  King  v.  Hochelaga  Shipping  d Towing  Company  Ltd.,  [1940] 
S.C.R.  153,  [1940]  1 D.L.R.  369.  In  these  cases,  acts  committed 
subsequent  to  the  original  negligent  or  allegedly  negligent  con- 
duct complained  of  were  held  to  have  caused  or  to  have  increased 
the  injuries  or  damages  sustained;  that  is  to  say,  there  was  no 
mere  passive  continuation  of  existing  physical  conditions  but 
a positive  act  or  positive  acts  of  negligence  causing  or  contribut- 
ing to  the  damages.  Thus,  in  Caswell  v.  Powell  Duffryn  Associ- 
ated Collieries,  Limited  the  defendant,  in  breach  of  its  duty  to 
the  deceased,  started  without  warning  the  machinery  by  which 
the  deceased  was  killed;  in  Musgrove  v.  Pandelis  a chauffeur, 
after  the  start  of  an  accidental  fire  in  the  carburetor  of  an  auto- 
bile in  his  charge,  negligently  failed  to  turn  the  tap  shutting  off 
the  carburetor  from  the  gasoline  tank  and  as  a consequence  the 
fire  spread  to  dangerous  proportions;  and  in  The  King  v.  Hoche- 
laga Shipping  <&  Towing  Company  Ltd.,  the  master  of  a ship, 
which  was  damaged  by  collision  with  a submerged  jetty,  con- 
tinued his  voyage  without  inquiry  as  to  the  extent  of  the  ship's 
damages  and  partial  damage  thereby  became  a total  loss  at  sea. 
These  cases,  in  my  view,  do  not  assist  the  appellant.  In  H.  <&  Cq 
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Grayson,  Limited  v,  Ellerman  Line,  Limited,  [1920]  A.C.  466, 
the  House  of  Lords  would  seem  to  support  the  view  that 
something  more  than  mere  passive  continuation  of  an  existing 
state  of  affairs  known  to  the  negligent  party  is  required  in  order 
to  fasten  contributory  negligence  on  the  party  injured  as  a result 
of  fire.  And  as  to  the  continuance  of  existing  physical  condi- 
tions, see  McAuliffe  v.  Hubbell,  66  O.L.R.  349,  [1931]  1 D.L.R. 
835. 

There  remains  upon  this  branch  of  the  case  the  allegation 
of  negligence  against  the  respondent’s  servant  Neal.  The  nature 
of  his  duties  has  already  been  referred  to.  His  evidence  is  that 
he  did  nothing  with  respect  to  the  gasoline  truck,  except  to  draw 
to  the  attention  of  its  driver  that  he  saw  sparks  coming  from  it 
while  it  was  in  operation  and  to  stand  by  until  the  machine  was 
stopped  and  until,  as  he  says,  “the  danger  was  removed  for  the 
time  being  at  least”.  As  a watchman  or  constable  of  the  re- 
spondent, what  duty  lay  upon  him  to  do  anything  further  than 
he  did  do?  For  myself,  I can  perceive  none.  It  is  entirely  un- 
reasonable to  assume  (for  we  have  no  evidence  upon  the  point) 
that  he  had  any  authority  to  interfere  with  the  work  undertaken 
by  the  appellant  or  to  direct  the  manner  in  which  that  work  was 
to  be  done.  There  is  no  evidence  to  demonstrate  any  knowledge 
I of  gasoline  trucks  on  his  part  and  no  evidence  that  he  ever  saw 
I the  truck  in  question  again  in  operation  after  the  14th  July,  or 
I that,  except  upon  the  one  occasion,  he  had  ever  perceived  any- 
I thing  wrong  with  the  truck.  He  was  not  required  to  assume  that 
j the  truck  in  its  faulty  condition  would  again  be  operated;  the 
incident  on  the  14th  July,  so  far  as  he  was  concerned,  might 
reasonably  be  considered  as  closed  when  the  situation  had  been 
called  to  the  attention  of  the  driver  of  the  truck  and  the  opera- 
tion of  the  truck  had  accordingly  been  discontinued. 

I On  the  question  of  joint  venture  or  joint  employment,  the 
learned  trial  judge,  after  quoting  those  provisions  of  the  1919 
agreement  relied  upon  by  the  appellant  in  this  aspect  of  the  case, 
states  his  view  of  the  evidence  as  follows: 

‘T  cannot  bring  myself  to  the  conclusion  that  these  provisions 
I have  the  effect  contended  for,  particularly  in  the  light  of  the 
I evidence  of  Edward  J.  Brown,  Superintendent  of  the  defendant 
I company,  which  has  been  referred  to  above.  There  does  not 
I appear  to  be  a jot  or  tittle  of  evidence  in  this  case  which  would 
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indicate  that  the  freight  handlers,  including  Joyce  and  Kee,  were 
subject  to  the  control  or  direction  of  any  official  of  the  plaintiff 
company  or  of  anyone  except  the  officials  of  the  defendant  com- 
pany. Moreover,  the  yellow  truck  was  the  sole  property  of  the 
defendant,  bought  and  paid  for  by  it  and  introduced  into  service 
without  consultation  with  the  plaintiff  or  any  of  its  officials  and 
the  defendant  company  alone  assumed  responsibility  for  its 
maintenance  and  servicing.  The  fact  that  Neal  was  employed 
on  the  premises  of  the  Railway  Company  to  guard  against  pilfer- 
age and  to  prevent  smoking  on  the  premises  and  to  exercise  like 
duties,  does  not  modify  the  view  to  be  taken  of  the  relationship 
of  master  and  servant  which  existed  between  the  Canada  Steam- 
ship Lines  Limited  alone,  as  master  and  the  freight  handlers, 
Joyce  and  Kee  in  particular,  as  servants.’' 


With  that  view  I entirely  agree.  The  whole  tenor  of  the 
1919  agreement,  as  I read  it,  appears  to  negative  the  concept  of 
joint  venture.  The  “handling”  of  the  freight  at  Point  Edward 
was  an  incident  in  the  transportation  thereof  to  points  of  destina- 
tion. No  profits  arose  from  such  handling  as  an  enterprise  per 
se,  except  such  as  may  have  accrued  exclusively  to  appellant 
from  its  compensation  for  such  handling  at  the  tonnage  rate 
stipulated  in  the  agreement.  On  the  contrary,  the  appellant 
agreed  to  handle  the  freight  and  the  respondent  agreed  to  pay 
it  for  so  doing.  Even  in  the  broader  matter  of  the  transporta- 
tion of  the  freight  interchanged  at  Point  Edward,  while  the 
freight  rates  were  divided  or  “pro-rated”  between  the  parties 
in  accordance  with  a “traffic”  agreement  entered  into  by  them 
on  the  18th  January  1908,  there  was  in  no  sense  a sharing  of 
profits  from  the  traffic;  each  merely  retained  a share  of  the 
gross  tolls  and  itself  absorbed  its  own  general  expenses  of 
operation.  While  either  party  might  object  “for  cause”  to  the 
retention  in  employment  at  Point  Edward  of  an  employee  of  the 
other,  neither  had  any  control  over  the  other’s  employees.  As 
demonstrating  that  at  all  events  the  parties  were  in  reality  joint 
masters  of  the  employees  handling  the  freight,  appellant  lays 
stress  upon  para.  9 of  the  1919  agreement  whereby,  among  other 
things,  appellant  covenants  and  agrees  “to  at  all  times  comply 
with  and  observe  all  the  rules,  regulations,  orders  and  instruc- 


tions of  the  Grand  Trunk  [respondent]  in  reference  to  the 
services  to  be  performed”.  But,  read  in  its  context,  this  provi- 
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sion  does  not  alter  or  affect  appellant’s  control  over  its  own 
employees  or  confer  any  such  control  upon  respondent;  enforce- 
ment or  the  carrying  out  of  such  rules,  regulations,  orders  and 
instructions,  if  any,  communicated  to  appellant  by  respondent, 
still  remained  the  duty  and  prerogative  of  appellant  qua  its  own 
employees.  Adopting  the  language  of  Viscount  Simon  in  Mersey 
Docks  and  Harbour  Board  v.  Coggins  d Griffith  (Liverpool) 
Limited  et  al.,  [1947]  A.C.  1 at  11,  [1946]  2 All  E.R.  345, 
appellant  and  appellant  alone  controlled  “the  way  in  which 
the  act  involving  negligence  was  done”  and  appellant  alone  is 
responsible  as  the  master  of  the  negligent  employees. 

I next  consider  the  appellant’s  submission  that  the  respond- 
ent is  precluded  from  recovery  upon  the  ground  that  volenti  non 
I fit  injuria.  The  learned  trial  judge  has  found  that  the  maxim 

I has  no  application  to  the  facts  in  this  case.  He  says: 

I “It  is  argued  that  knowing  that  the  yellow  truck  had  been 
used  since  the  fall  of  the  year  1944  and  Neal  knowing  that  it  was 
being  operated  and  emitting  sparks  from  the  exhaust  pipe,  the 
plaintiff  must  be  taken  to  have  consented  to  its  use  and  operation 
and  to  have  voluntarily  incurred  the  risk  involved.  The  answer 
! to  that  submission  must  surely  be  that  the  plaintiff  must  be 

I proved  to  have  been  thoroughly  aware  of  the  danger  and  risk 

incidental  to  the  use  of  the  machine  before  the  maxim  volenti 
non  fit  injuria  can  be  successfully  set  up  against  it.” 

For  appellant  to  succeed,  the  evidence  must  be  such  as  to 
establish  that  respondent  appreciated  and  voluntarily  assumed 
the  additional  risk  arising  from  the  want  of  reasonable  care  and 
skill  on  the  part  of  appellant:  The  Canada  Atlantic  Railway 

Company  v.  Hurdman  (1895),  25  S.C.R.  205;  Smythe  v.  Camp- 
bell, 65  O.L.R.  597,  [1930]  4 D.L.R.  376;  Smith  v.  Charles  Baker 
d Sons,  [1891]  A.C.  325;  Martin  v.  Dibblee  Construction  Co. 
Ltd.,  [1935]  O.W.N.  269;  and  see  23  Halsbury,  2nd  ed.  1936, 
p.  716.  Here  the  required  consent  and  knowledge  must  be  es- 
tablished by  inference,  if  at  all,  and  I think  it  abundantly  clear 
that  the  evidence  affords  no  basis  whatever  for  such  inference. 

But  whatever  may  be  the  situation  in  tort,  appellant  submits 
that  by  contract  it  is  relieved  from  liability  for  at  least  much  of 
the  loss.  Liability  regarding  freight  traffic  at  Point  Edward  is 
said  to  rest  on  the  respondent  in  the  case  of  westbound  traffic 
until  delivery  by  it  “at  the  ship’s  rail”  and  in  the  case  of  east- 
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bound  traffic  from  delivery  to  it  “over  the  ship’s  rail”,  as  pro- 
vided in  para.  8 of  the  1908  agreement.  This  agreement,  by  vir- 
tue of  para.  24  thereof,  is  said  still  to  be  in  effect  and,  so  far  as 
liability  for  freight  loss  is  concerned,  to  be  unaffected  by  the 
1919  agreement.  The  latter  agreement  is  said  merely  to  govern 
handling  of  the  freight  at  point  of  interchange  from  railway  to 
steamer  or  vice  versa]  that  is  to  say,  while  it  alters  the  method 
of  handling  the  freight,  it  does  not  alter  the  incidence  of  the 
risk  of  loss.  It  is  further  submitted  that  specifically  by  the  con- 
cluding sentence  of  para.  5 (d)  of  the  1919  agreement  the  re- 
spondent assumed  liability  for  loss  by  fire  ashore  at  Point 
Edward.  This  sentence  reads: 

“Should  shortages  exist  at  the  port  of  discharge  for  which 
the  Navigation  Company  is  held  liable,  the  liability  for  same 
shall  be  equally  shared  by  the  parties  hereto,  .except  that  as  to 
shortages  which  may  be  occasioned  by  a marine  risk,  the  Navi- 
gation Company  agree  to  insure  all  freight  against  marine  risks 
as  set  out  in  the  traffic  agreement,  and  to  pay  in  full  such  claims 
as  are  covered  thereby,  the  Grand  Trunk  agreeing  to  assume 
the  liability  of  the  shore  risk  at  Point  Edward  from  fire  and 
other  such  causes.” 

It  is,  I think,  significant  that  this  provision  speaks  progres- 
sively of  “shortages”  until  we  come  to  the  last  part  of  it  where 
“liability  of  the  shore  risk”  is  referred  to.  It  is  further  to  be 
observed  that  not  only  shortages  occasioned  by  marine  risk  but 
also  other  shortages  at  the  port  of  discharge  are  included.  I 
think  the  shore  risk  mentioned  is  “as  to  shortages”  only,  and 
that  the  sentence  should  be  construed  and  applied  as  if  those 
words  appeared  therein  immediately  after  “shore  risk”. 

Then  what  are  “shortages”?  Counsel  were  unable  to  furnish 
any  authorities  attributing  to  this  word  any  technical  or  special 
meaning  as  applied  to  the  carriage  of  goods.  At  the  trial  re- 
spondent called  one  witness  to  deal  with  its  meaning  and  his 
evidence  is  the  only  evidence  we  have  upon  the  point.  I quote 
therefrom,  in  part: 

“Q.  Mr.  Carr,  you  live  in  Montreal?  A.  Yes. 

“Q.  And  you  were  employed  by  the  Canadian  National  Rail- 
way Company  until  you  retired  a short  time  ago?  A.  Yes,  sir. 

“Q.  What  was  the  date  of  your  retirement?  A.  April  30th. 
1946. 
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“Q.  And  in  what  capacity  were  you  employed?  A.  District 
Freight  Claims  Agent. 

“Q.  Located  where?  A.  At  Toronto. 

“Q.  And  your  jurisdiction  covered  what  territory?  A.  Right 
to  Armstrong  towards  the  west;  to  Armstrong,  Port  Arthur — ^up 
to  Port  Arthur,  and  then  east  to  Schreiber,  and  straight  up  north, 
and  down  to  Buffalo  and  Detroit,  and  Point  Edward,  of  course. 

“Q.  And  what  were  your  duties  as  District  Freight  Claims 
Agent?  A.  To  arrange  settlement  of  all  claims  presented  against 
the  Canadian  National  Railway. 

“Q.  That  would  be  coming  from  shippers?  A.  From  ship- 
pers or  consignees. 

“Q.  And  what  about  other  railways?  A.  Presented  against 
other  railways. 

“Q.  Well,  did  you  have  anything  to  do  with  adjusting  claims 
as  between  railways?  A.  Oh,  yes.  According  to  the  rules  of 
the  freight  claim  division,  the  carrier  receiving  a claim  must 
I complete  the  investigation  and  carry  it  right  to  a conclusion 
and  settle  the  claim  in  accordance  with  legal  liability.  . . . 

“Q.  How  long  had  you  been  in  the  freight  claim  department 
of  the  Canadian  National  Railway  or  the  Grand  Trunk? 
A.  Thirty-nine  years.  . . . 

“Q.  And  during  all  that  thirty-nine  years,  you  were  dealing 
with  freight  claims?  A.  Absolutely.  . . . 

“Q.  Now,  Mr.  Carr,  in  dealing  with  freight  claims,  have  you 
ever  used  the  term  ‘shortages’?  A.  Shortages  all  the  time  in 
claims;  shortage,  or  damage — they  have  existed.  . . . 

“Q.  Has  the  word  ‘Shortage’  acquired  any  particular  mean- 
ing in  reference  to  freight  or  freight  claims?  A.  Well,  ‘Short- 
age’ actually  means  just  what  it  says — short,  something  that  is 
lost,  and  is  counted  in  our  Association  as  a shortage  or  a loss 
as  between  the  checking  at  one  point  and  the  checking  at  the 
next  point.  If  it  was  billed  as  ten,  a shipment  was  billed  as  ten 
at  one  point  and  it  got  to  the  next  point  with  only  nine,  that  is  a 
shortage  of  one  package.  That  represents  a shortage  of  pack- 
ages. . . . 

“Mr.  Wilkinson:  Q.  Now,  Mr.  Carr,  my  friend  gave  you 
an  instance  of  a shipment  of  ten  parcels,  Toronto  to  Windsor. 
Supposing  those  parcels  were  going  to  Windsor,  and  there  was 
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destruction  by  fire  at  Windsor,  and  they  were  unable  to  con- 
tinue? Would  that  not  be  a shortage? 

“The  Witness:  No,  it  would  be  a damage. 

“Q.  If  they  were  totally  destroyed?  A.  Well,  it  is  a dam- 
age; that  is,  totally  destroyed  on  account  of  damage. 

“Q.  It  would  not  be  a shortage?  A.  No. 

“Q.  So  that  your  definition  of  ‘Shortage'  is  between  destina- 
tions— between  checking  points?  In  other  words,  ten  parcels 
start  off,  ten  parcels  do  not  arrive?  A.  No. 

“Q.  In  one  case,  that  is  a shortage;  in  another  case,  it  is 
not  a shortage.  Is  that  right?  A.  You  say  ten  parcels  left  a 
certain  place,  nine  parcels  arrived,  that  is  a shortage  of  one. 

“Q.  I say  it  is  all  a matter  whether  that  one  parcel  was 
stolen,  stored,  burned  or  put  in  the  lake?  A.  Yes;  because 
under  the  claims,  the  shortage  would  be  pro-rated  from  this 
last  checking  point  to  the  point  at  which  the  shortage  developed 
or  was  checked.  ; 

“Q.  Then,  if  you  find  out,  between  the  two  checking  points, 
that  ten  articles  had  disappeared,  vanished,  gone,  is  there  any 
shortage  on  delivery?  A.  You  may  think  it  is  a shortage,  but 
ill  our  freight  claims  it  is  not  counted  as  a shortage.  It  is  short  i 
because  it  is  destroyed,  but  that  is  caused  by  what  the  damage  is. 

“His  Lordship:  He  is  just  concerned  with  the  difference  in 
the  figures  of  the  two  checkers.  That  is  right,  isn’t  it? 

“The  Witness:  Yes,  sir;  just  a straight  shortage — dis- 

appearance”. 

According  to  the  Shorter  Oxford  English  Dictionary,  2nd 
ed.  1936,  and  Murray’s  New  English  Dictionary,  1914,  the  word 
“shortage”  is  American  in  origin  and  is  therein  given  the  follow- 
ing meaning:  “Deficiency  in  quantity;  the  amount  by  which  a 

sum  of  money,  a supply  of  goods,  or  the  like,  is  deficient.” 

I cannot  bring  myself  to  conclude  that  the  provision  was  ever 
meant  to  apply  or  that  it  does  apply  to  a situation  such  as  that 
with  which  we  are  here  concerned.  To  speak  of  a total  loss  of  a ^ 
shipment  and  of  a shortage  in  that  shipment  as  the  same  thing 
appears  to  me  to  be  voicing  a distinct  contradiction  in  terms.  In 
the  one  instance  the  shipment  has  disappeared  completely  , 
nothing  is  left;  in  the  other  the  shipment  remains  intact  upon  its  j 
arrival  at  the  destination  as  to  part  thereof  at  least  but  a check  i 
thereof  then  reveals  it  to  be  incomplete — lacking  in  quantity.  Efl  ■ 

Jl 
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The  learned  trial  judge  has  concluded  upon  other  grounds, 
and  against  the  submissions  of  appellant  above  noted,  that  the 
agreements  between  the  parties  do  not  excuse  the  appellant 
from  liability.  With  these  other  conclusions,  as  stated  by  him,  I 
agree,  but  to  them  I would  add  that,  in  my  view  and  for  the 
reasons  I have  stated,  the  provision  quoted  from  para.  5(d)  of 
the  1919  agreement  has  no  application  to  the  case  at  all.  I am 
the 'more  strongly  inclined  to  this  view  by  the  presence  in  this 
same  s.  5 of  that  agreement  of  another  provision  which  contem- 
plates and  provides  for  loss  of  as  well  as  damage  to  freight  and 
which  is  expressed  in  terms  of  somewhat  broader  application. 
Para.  5(f)  reads: 

“Concealed  loss  claims,  and  all  other  freight  claims  that  may 
arise,  except  claims  for  shortage  (settlement  of  which  is  defined 
in  this  agreement)  are  to  be  settled  on  the  basis  of  Freight  Claims 
Association  rules.” 

I see  no  good  reason  for  extending  the  application  of  5(d)  in 
its  concluding  part  at  the  expense  of  a corresponding  limitation 
upon  the  application  of  5 (f ) . On  the  contrary,  I think  the  proper 
construction  of  the  two  provisions  is  to  confine  the  former  to 
claims  for  shortages,  ascribing  to  “shortages”  its  ordinary  mean- 
ing, and  to  leave  “all  other  freight  claims”  to  be  dealt  with 
under  5(f). 

Finally,  I am  also  in  agreement  with  the  learned  trial  judge 
that  The  Accidental  Fires  Act  does  not  apply,  for  the  reasons 
given  by  him. 

I would  dismiss  the  appeal  with  costs. 

Appeal  dismissed  with  costs. 

Solicitor  for  the  plaintiffs  respondent:  A.  D.  McDonalds 

Toronto. 

Solicitors  for  the  defendants  appellant:  McMillans  Binchs 

Wilkinsons  Berry  d Wrights  Toronto. 
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[WELLS  J.] 

McLaughlin  v*  Mitchell  et  aL 

Joint  Tenancy  and  Tenancy  in  Common — When  Survivorship  Excluded 
— Right  to  Rents  and  Profits — The  Limitations  Act,  R.S.O.  1937, 
c.  118,  s.  31. 

Limitation  of  Actions — Declaration  of  Ownership  of  Land  and  Judgment 
for  Rents  and  Profits — When  Cause  of  Action  Arose — The  Limita- 
tions Act,  R.S.O.  1937,  c.  118,  s.  31. 


The  plaintiff  and  one  H.  bought  land  together  in  1919,  each  contributing 
half  of  the  purchase  price.  The  evidence  was  to  the  effect  that  H.,  a 
much  older  man  and  an  old  friend  of  the  plaintiff,  was  anxious  to 
help  him  re-establish  himself  after  war  service.  During  H.’s  lifetime 
he  kept  the  deed  to  the  property,  and  he  and  the  plaintiff  shared 
equally  in  the  revenues  from  the  property.  After  H.’s  death  the  plain- 
tiff continued  the  same  arrangement  with  the  widow,  but  after  the 
widow’s  death,  she  having  devised  her  interest  in  the  land  to  one  R., 
the  plaintiff  retained  a solicitor  to  search  the  title  and  then  learned 
for  the  first  time  that  the  deed  had  been  given  to  him  and  H.  as  joint 
tenants  and  not  as  tenants  in  common.  The  plaintiff  then  sued  for 
a declaration  that  he  was  the  owner  of  the  land,  and  for  an  account- 
ing of  the  rents  and  profits  from  the  time  of  H.’s  death. 

Held,  the  plaintiff  was  entitled  to  the  declaration  of  ownership.  There 
having  been  an  equal  contribution  by  him  and  H.,  there  was  nothing 
to  ground  the  presumption  of  a resulting  trust  in  the  plaintiff  for 
H.’s  beneficiaries,  since  the  purchase  was  not  a joint  undertaking  or 
partnership,  by  way  of  trade  or  upon  the  hazard  of  profit  and  loss, 
within  the  meaning  of  the  cases  which  held  that  such  a partnership 
excluded  the  operation  of  the  ordinary  rule.  Bone  v.  Pollard  (1857), 
24  Beav.  283,  applied;  other  authorities  reviewed.  It  was  clear  that 
the  Statute  of  Limitations  did  not  run  in  respect  of  the  title  to  the 
half -interest  which  H.’s  widow  and  her  executrices  had  enjoyed  for 
more  than  ten  years,  since  he  was  not  excluded  by  their  possession. 
Baldwin  v.  King  stone  (1890),  18  O.A.R.  63,  applied. 

As  to  the  rents  and  profits,  however,  the  plaintiff  was  limited  to  the 
six  years  preceding  the  issue  of  the  writ.  He  was  not  entitled  to  the 
benefit  of  s.  31  of  The  Limitations  Act,  because  there  was  no  evidence 
of  any  unlawful  entry  with  knowledge  by  the  widow  or  her  execu- 
trices {In  re  McCallum;  McCallum  v.  McCallum,  [1901]  1 Ch.  143, 
applied),  and  the  cause  of  action  accrued,  under  the  section,  at  the 
time  at  which  the  plaintiff  might  by  reasonable  diligence  have  dis- 
covered the  fraud.  If  any  fraud  took  place  it  occurred  after  H.’s 
death  in  1928,  and  the  deed  to  H.  and  the  plaintiff  was  registered,  and 
with  the  exercise  of  any  diligence  at  all  the  plaintiff  could  have  ascer- 
tained the  state  of  the  title  by  having  a search  made  at  the  registry 
office. 


An  action  for  a declaration  that  the  plaintiff  was  the  owner 
of  land  in  Toronto,  and  for  an  account  of  the  rents  and  profits. 


8th  and  9th  April  1947.  The  action  was  tried  by  Wells  J. 
without  a jury  at  Toronto. 

R,  R.  McMurtry^  K.C.,  and  D.  A.  Keith,  for  the  plaintiff. 

C.  Kappele,  for  the  defendants  Mitchell,  Latimer  and  Randall. 

J.  J.  Robinette,  K.C.,  for  the  defendant  Summers.  _ 

16th  March  1948.  Wells  J.: — This  is  an  action  by  the  plain-  1. 
tiff  against  the  defendants  Mitchell,  Summers  and  Latimer,  as 
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executrices  of  the  last  will  and  testament  of  Irene  Hill,  and  one 
Charles  B.  Randall,  to  whom  the  property  in  question,  known  as 
154  Cowan  Avenue,  in  the  city  of  Toronto,  was  devised,  subject 
to  a life  estate  which  has  now  fallen  in,  by  the  late  Irene  Hill, 
who,  in  her  turn,  was  the  residuary  devisee  of  her  late  husband, 
Thomas  HiU,  and  took  possession  of  his  share  by  virtue  of  his 
will. 

The  facts  in  this  matter  are  very  little  in  dispute  and  com- 
paratively simple,  but  their  application  is  difficult.  The  plain- 
tiff and  one  Thomas  Hill  were  old  friends.  Thomas  Hill  was  a 
much  older  man  than  the  plaintiff  and,  on  the  plaintiff’s  return 
from  the  first  world  war,  persuaded  him  to  enter  into  the  pur- 
chase of  a property  known  as  154  Cowan  Avenue,  in  the  city  of 
Toronto.  The  evidence  is  that  Mr.  Hill  had  been  an  old  friend  of 
the  plaintiff’s  family,  that  he  had  seen  him  grow  up  and,  on  his 
return  from  a very  distinguished  career  in  the  Army,  expressed 
an  interest  in  seeing  him  re-established  in  life.  The  plaintiff  had 
known  Hill  from  childhood.  Hill  was  a neighbour  of  his  father’s 
as  he  was  growing  up.  In  his  evidence,  which  I do  not  question 
in  any  respect,  the  plaintiff  stated  that  on  his  return  to  Toronto 
after  coming  back  from  overseas  in  the  year  1919,  HiU  took  him 
around  to  meet  his  friends  in  Toronto,  and,  in  fact,  treated  him 
like  a son. 

At  this  time  HiU  was  apparently  speculating  in  real  estate 
in  Toronto  and  he  showed  the  plaintiff  a number  of  properties 
and  apartments.  The  evidence  is  that  he  finally  persuaded  the 
plaintiff  to  purchase  the  property  at  154  Cowan  Avenue  with 
him,  each  of  them  eventually  putting  up  50  per  cent,  of  the 
purchase  moneys.  The  property  was  originally  subject  to  a 
mortgage  but  this  was  paid  off  in  equal  shares  by  the  plaintiff 
and  HiU.  The  plaintiff’s  evidence  is  that  at  the  time  he  finally 
agreed  to  purchase  it,  HiU  said  to  him:  “Lome,  this  property 

is  for  you  and  you  will  own  it  some  day.”  The  plaintiff’s  evi- 
dence is  that  there  was  no  discussion  as  to  the  form  of  the  deed, 
that  he  handed  HiU  his  money  and  that  he  in  fact  never  saw  the 
deed  until  many  years  after  Hill’s  death. 

Subsequently  the  property  was  turned  into  three  apartments, 
or  what  the  plaintiff  called  a “triplex”  house,  and  the  plaintiff 
paid  half  the  cost  of  this  operation.  The  deed  was  a grant  to 
the  plaintiff  and  Hill  as  joint  tenants  and  both  the  copy  filed  in 
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the  registry  office  and  the  duplicate  copy  appear  to  have  the 
words  providing  for  the  joint  tenancy  typed  in  on  the  first  page 
of  the  deed  and  written  in  without  any  initialling  in  the  haben- 
dum clause  of  the  deed.  The  solicitor  acting  for  them  both  was 
apparently  retained  by  Hill  and  the  report  covering  the  sale  was 
produced,  addressed  to  Messrs.  Hill  and  McLaughlin,  34  Park 
Road,  which  the  plaintiff  said  was  Hill’s  home  at  that  time. 
The  solicitor’s  report  makes  no  mention  of  the  manner  in  which 
the  land  was  granted  to  the  plaintiff  and  Hill. 


The  plaintiff  also  gave  evidence  of  various  conversations  Hill 
had  with  him,  in  which  Hill  stated  that  he  wished  he  had  a son 
like  the  plaintiff  and  in  which  he  also  expressed  the  idea  that 
the  property  would  eventually  belong  to  the  plaintiff.  There  is 
no  direct  corroboration  of  these  conversations  in  the  evidence, 
nor,  I presume,  at  this  date  is  it  possible  to  obtain  any,  but,  in 
the  view  I take  of  the  case,  nothing  very  much  turns  on  these 
expressions  of  Hill,  which  may  have  been  ones  merely  of  pious 
hope.  If  the  plaintiff’s  claim  comes  within  s.  11  of  The  Evidence 
Act,  R.S.O.  1937,  c.  119,  I question  very  much  whether  there  is 
sufficient  material  evidence  of  a corroborative  nature  to  enable 
me  to  give  weight  to  these  expressions  of  Mr.  Hill.  In  fairness 
to  the  plaintiff,  however,  I should  say  that  I do  not  doubt  his 
evidence.  He  gave  it  a most  straightforward  and,  in  my  view, 
a most  truthful  manner. 

The  plaintiff  apparently  had  no  idea  as  to  the  nature  of  the 
estate  which  he  and  Hill  had  in  the  lands  in  question,  and  on 
Hill’s  death  he  was  surprised  that  there  was  no  provision  made 
for  him.  Shortly  after  this  transaction  Hill  had  been  married, 
and  by  his  last  will  and  testament  he  left  his  estate  to  his  second 
wife,  and  to  other  close  relatives.  While  most  of  the  devises  in 
his  will  relate  to  specific  property,  it  is  perhaps  of  some  signifi- 
cance that  the  property  at  154  Cowan  Avenue  is  not  mentioned, 
and  Mrs.  Hill  apparently  acquired  the  interest  she  enjoyed  in 
her  lifetime  under  the  residuary  clause  of  Hill’s  will.  Matters 
proceeded,  however,  on  the  basis  that  the  plaintiff  and  Mrs.  Hill 
were  joint  owners  of  the  property  at  154  Cowan  Avenue.  It 
was  largely  managed  by  agents  of  Mrs.  Hill.  The  plaintiff 
apparently  collaborated  with  her  and  fell  in  with  her  suggestions, 
and  it  was  not  until  after  her  death,  a short  time  before  this 
action  was  brought,  that  the  plaintiff  employed  a solicitor  to 
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make  a search  of  the  property,  and  discovered  that  it  had  been 
granted  to  him  and  Thomas  Hill  as  joint  tenants  and  not  as  ten- 
ants in  common.  This  action  was  accordingly  brought  for  an 
accounting  of  the  rents  and  profits  of  the  house  from  the  date 
of  Hill’s  death  in  1928  down  to  the  present  time,  and  for  dam- 
ages, which  were  asked  for  at  compound  interest  at  5 per  cent. 

There  is  no  question  on  the  evidence  that  half  of  the  cost  of 
this  property  was  advanced  by  the  plaintiff  and  half  by  Hill. 

One  of  the  questions  which  has  to  be  decided  is  whether, 
Hill  having  put  up  half  of  the  purchase  money,  there  was  a 
resulting  trust  in  the  plaintiff  for  Hill’s  beneficiaries,  despite 
the  form  of  the  deed.  The  question,  for  reasons  which,  on 
first  examination,  are  not  immediately  apparent,  has  evidently 
been  settled  for  a long  time,  and  the  rule  is  set  out  in  Lewin  on 
Trusts,  14th  ed.  1939,  at  pp.  149-50,  as  follows: 

“If  two  persons,  joining  in  a purchase,  take  the  conveyance 
not  in  the  name  of  a stranger ^ or  of  one  of  themselves,  but  in 
the  names  of  both  of  themselves  as  joint  tenants,  then  a distinc- 
tion must  be  observed  between  an  equal  and  an  unequal  con- 
tribution. 

“In  the  former  case  there  is  nothing  on  which  to  ground  the 
presumption  of  a resulting  trust,  for  persons  making  equal 
advances  might  very  consistently  take  an  estate  in  joint  tenancy, 
as  each  has  it  in  his  power  to  compel  a partition,  or  by  executing 
a conveyance  to  pass  a moiety  of  the  estate,  and  in  the  mean- 
time each  runs  his  own  life  against  that  of  the  other.  Thus,  if 
two  persons  contract  for  a purchase  in  favour  of  them  and  their 
heirs,  and  one  of  them  dies,  the  Court,  if  they  paid  equal  pro- 
portions, will  specifically  perform  the  agreement,  by  ordering 
a conveyance,  not  to  the  heir  of  the  deceased  person  and  the 
survivor  as  tenants  in  common,  but  to  the  survivor  alone.  But 
even  where  equal  contributors  take  a conveyance  in  joint  ten- 
ancy, collateral  circumstances  may  induce  a Court  of  equity  to 
construe  it  a tenancy  in  common.  Thus,  where  two  tenants  in 
common  of  a mortgage  term  purchased  the  equity  of  redemp- 
tion to  them  and  their  heirs,  it  was  held  that  a tenancy  in  com- 
mon was  created;  for  if  two  persons  join  in  lending  money  upon 
mortgage,  equity  says  it  could  not  have  been  the  intention  that 
the  interest  in  that  should  survive,  but  though  they  took  a 
joint  security,  each  meant  to  lend  his  own  and  take  back  his 
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own,  and  the  insertion  of  a joint  account  clause  is  not  conclusive 
to  the  contrary.  In  all  cases  of  a joint  undertaking  or  partner- 
ship, by  way  of  trade,  or  upon  the  hazard  of  profit  and  loss,  the 
jus  accrescendi  is  excluded,  and  the  survivors  are  trustees,  in 
due  proportions,  for  the  representatives  of  those  who  are  dead. 
Where  the  purchasers  pay  equally  and  take  a joint  estate,  and 
one  afterwards  improves  the  property  at  his  own  cost,  he  has  a 
lien  upon  the  land  pro  tanto  for  the  money  he  has  expended. 

“Should  the  contribution  of  the  parties  be  unequal , this 
makes  them  tenants  in  common,  but  in  all  cases  a trust  results 
to  each  of  them  in  proportion  to  the  amount  originally  sub- 
scribed.” 


One  of  the  questions  which  must  be  determined  in  this  matter 
is  whether  the  purchase  of  this  property  was  a joint  under- 
taking or  partnership,  by  way  of  trade,  or  upon  the  hazards  of 
profit  and  loss,  which  would  exclude  the  operation  of  the  rule  as 
expressed  in  Lewin.  It  is  admittedly  a very  nice  question  and 
one  in  which  it  is  impossible  to  be  too  dogmatic.  Nevertheless, 
having  in  view  the  definition  of  partnership  in  The  Partner- 
ship Act,  R.S.O.  1937,  c.  187,  namely,  that  partnership  is  “the 
relation  which  subsists  between  persons  carrying  on  a business 
in  common  with  a view  of  profit”,  it  is  difficult  to  find  that  the 
transaction  outlined  in  the  evidence  comes  within  that  defini- 
tion. This  was  an  individual  transaction,  isolated  in  its  nature, 
between  the  plaintiff  and  Hill,  and  was  apparently  undertaken 
at  the  suggestion  of  Hill  to  give,  as  I construe  the  evidence,  the 
plaintiff  a piece  of  property  which  would  assist  in  maintaining 
him.  While  there  is  no  evidence  that  losses  were  ever  shared, 
it  is  apparent  that  the  net  returns  of  the  property  were  divided 
equally,  first  between  Hill  and  the  plaintiff,  and  latterly  between 
Mrs.  Hill  and  the  plaintiff,  and  finally  between  the  executors  of 
her  estate  and  the  plaintiff.  Apparently  both  contributed  equally 
to  any  expenditures  on  the  building,  and  it  was  not  clear  on  the 
evidence  that  only  the  net  profits  were  divided. 

In  my  view,  it  is  a case  of  co-ownership,  rather  than  partner- 
ship. Moreover,  if  one  examines  the  cases  referred  to  in  Lewin 
where  a partnership  by  way  of  trade  has  excluded  the  operation 
of  the  rule  which  I have  set  forth  above,  it  will  be  seen,  I think, 
that  in  practically  every  case  the  property  in  question  was  an 
incident  to  an  active  business  which  involved  other  matters  be- 
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yond  the  mere  joint  ownership  of  one.  property.  The  matter  was 
discussed  in  the  case  of  Lake  v.  Gibson  (1729),  which  is  noted 
in  1 Eq.  Cas.  Abr.  290,  21  E.R.  1052.  The  facts  and  decision  are 
briefly  set  out  as  follows: 

“The  Commissioners  of  Sewers  had  sold  and  conveyed  Lands 
to  flve  Persons  and  their  Heirs,  who  afterwards,  in  order  to 
improve  and  cultivate  these  Lands  entered  into  Articles  where- 
by they  agreed  to  be  equally  concerned  as  to  Profit  and  Loss,  and 
to  advance  each  of  them  such  a sum,  to  be  laid  out  in  the  Manur- 
ance  and  Improvement  of  the  Land;  and  it  was  held,  that  they 
were  Tenants  in  Common,  and  not  Jointenants,  as  to  the  bene- 
ficial Interest  or  Right  in  these  Lands,  and  that  the  Survivor 
! should  not  go  away  with  the  Whole,  for  then  it  might  happen  that 
I some  might  have  paid  or  laid  out  their  Share  of  the  Money;  and 
others,  who  had  laid  out  nothing  go  away  with  the  whole  Estate. 
Decreed  at  the  Rolls,  Trin.  1729,  Lake  and  Gibson:  And  His 

Honour  held,  that  where  Two,  or  more,  purchase  Lands,  and 
advance  the  Money  in  equal  Proportions,  and  take  a Convey- 
! ance  to  them  and  their  Heirs,  that  this  is  a Jointenancy,  that  is, 

1 a Purchase  by  them  jointly  of  the  Chance  of  Survivorship,  which 
may  happen  to  the  one  of  them  as  well  as  to  the  other;  but  where 
the  Proportions  of  the  Money  are  not  equal,  and  this  appears  in 
the  Deed  itself,  this  makes  them  in  the  Nature  of  Partners;  and 
! however,  the  Legal  Estate  survive,  yet  the  Survivor  shall  be 
I considered  but  as  a Trustee  for  the  others,  in  Proportion  to  the 
I Sums  advanced  by  each  of  them.  So  if  Two,  or  more,  make  a 
I joint  Purchase,  and  afterwards  one  of  them  lays  out  a consider- 
I able  Sum  of  Money  in  Repairs  or  Improvements,  and  dies,  this 
I shall  be  a Lien  on  the  Land,  and  a Trust  for  the  Representative 
I of  him  who  advanced  it;  and  that  in  all  other  Cases  of  a joint 
I Undertaking  or  Partnership,  either  in  Trade  or  any  other  in 
! Dealing,  they  were  to  be  considered  as  Tenants  in  Common,  or 
I the  Survivors  as  Trustees  for  those  who  were  dead.” 

I This  was  a decision  of  the  Master  of  the  Rolls  in  1729  and 
was  affirmed  by  Lord  Chancellor  King.  His  judgment  is  reported 
under  the  name  of  Lake  v.  Craddock  et  dl.  (1732),  3 P.  Wms. 
158,  24  E.R.  1011.  ' The  report  of  the  decision  of  the  Master  of 
the  Rolls  in  this  report  is  as  follows: 

“The  Master  of  the  Rolls,  on  debate  . . . decreed,  that  the 
survivorship  should  not  take  place;  for  that  the  payment  of 
money  created  a trust  for  the  parties  advancing  the  same  . . . 
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and  an  undertaking  upon  the  hazard  of  profit  or  loss  was  in  the 
nature  of  merchandising,  when  the  jus  accrescendi  ...  is  never 
allowed;  that,  supposing  one  of  the  partners  had  laid  out  the 
whole  money,  and  had  happened  to  die  first,  according  to  the 
contrary  construction,  he  must  have  lost  all,  which  would  have 
been  most  unjust.” 

On  appeal  the  decision  of  the  Master  of  the  Rolls  was  affirmed. 

The  matter  is  discussed  in  a somewhat  earlier  case  of 
Jeffereys  v.  Small  (1683),  1 Vern.  217,  23  E.R.  424,  which  was 
decided  by  the  Lord  Keeper  in  the  year  1683.  I question  whether 
the  law  as  defined  by  later  cases  has  gone  as  far  as  this  judg- 
ment might  indicate,  but  the  editor’s  note  in  the  edition  of  these 
reports  published  in  the  year  1828  is  of  interest.  The  judge  had 
said  that  where  there  was  a joint  undertaking  in  the  way  of 
trade  or  the  like,  the  survivorship  did  not  apply  and  the  editor’s 
note  on  this^  states  that  no  point  appears  to  be  more  clearly 
settled.  Reference  may  also  be  made  to  the  case  of  Lyster  v. 
Dolland  (1792),  1 Ves.  431  at  434,  30  E.R.  422,  per  Thurlow  L.C. 

A subsequent  discussion  of  the  same  point  is  found  in  the 
case  of  Bone  v.  Pollard  (1857),  24  Beav.  283  at  288,  53  E.R.  367. 
The  judgment  is  that  of  Sir  John  Romilly  M.R.  In  this  case  two 
daughters  had  carried  on  the  farm  business  of  a father  after  his 
death  and  the  question  was  whether  certain  assets  belonged  to 
the  father’s  estate  or  to  the  two  daughters  or  the  survivor  of 
them.  The  judgment  says: 

“Since  the  death  of  the  father,  a different  mode  of  dealing 
has  taken  place.  The  two  daughters  have  carried  on  the  busi- 
ness of  farmers  in  partnership  together,  and  so  far  as  they  were 
partners,  I am  of  opinion  that  they  must  be  treated  as  tenants 
in  common,  and  for  that  purpose,  I think  that  the  balance  at 
the  bankers,  and  also  the  deposit  notes  (which  I treat  as  merely 
a part  of  the  balance  at  the  bankers),  must  be  treated  as  part 
of  the  partnership  assets.  But  they  also  invested  a sum  of 
£3,600  in  consols  in  their  joint  names.  I cannot  treat  that  as 
anything  other  than  joint  property.  They  also  purchased  some 
land  in  their  names  as  joint-tenants,  and  that  must  go  in  joint- 
tenancy:  no  question  is  raised  about  the  land,  and  I refer  to  it 
only  for  the  purpose  of  shewing  that,  in  my  opinion,  the  consols 
must  be  treated  in  the  same  manner  as  the  land  which  they 
bought.  If  they  bought  it  as  tenants  in  common,  they  intended 
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it  to  be  held  as  tenants  in  common,  and  if  they  bought  it  as  joint- 
tenants,  they  intended  it  to  be  held  as  joint-tenants.  They  had 
exactly  the  same  means  of  purchasing  the  funds  as  tenants  in 
common  as  they  had  in  respect  of  the  land;  it  was  only  necessary 
to  separate  it  into  two  moieties,  if  they  thought  fit  so  to  do,  but 
not  having  thought  fit  so  to  do,  I am  of  opinion  that  they  must 
be  treated  as  joint-tenants.  I must  admit  that  there  are  sever- 
al cases,  such  as  Sidmouth  v.  Sidmouth  [(1840),  2 Beav.  447,  48 
E.R.  1254],  which  would  seem  at  first  sight  to  be  at  variance 
with  the  view  I have  taken  in  this  case,  but,  in  my  opinion,  this 
case  depends  on  the  facts  and  peculiar  nature  of  the  evidence 
I in  the  cause,  and,  therefore,  it  is  not  from  doubting,  or  from  not 
! being  prepared  to  follow  those  authorities,  that  I come  to  a 
I different  conclusion  in  this  case.  I will,  therefore,  make  a 
! declaration  to  that  effect.” 

I In  my  view  the  principles  expressed  by  Sir  John  Romilly  are 
I those  which  must  govern  me  in  this  case,  and  looking  at  all  the 

I evidence,  and  considering  the  circumstances  of  the  case,  I do 
not  think  it  can  be  fairly  said  that  this  was  an  enterprise  by  way 
of  trade  upon  hazard  of  profit  and  loss.  It  was  rather  a joint 
I enterprise  engineered  by  Hill  to  help  re-establish  the  plaintiff 
financially  after  his  return  from  the  first  world  war,  and  in  my 
I view  the  possible  profit  or  loss  from  the  enterprise  cannot  be 
I fairly  said  to  have  been  the  prime  consideration  moving  the 
I parties  to  the  action  which  was  taken,  particularly  by  Hill,  at 
j the  time  of  the  purchase  of  the  land.  There  should,  therefore, 
be  a declaration  that  the  plaintiff  is  the  owner  of  the  lands  in 
question. 

This  raises  a further  point  as  to  the  extent  of  his  right  of 
recovery  of  the  rents  and  profits.  It  would  appear  to  be  clear 
from  the  case  of  Baldwin  v.  Kingstone  (1890) , 18  O.A.R.  63  that 
the  Statute  of  Limitations  does  not  run  in  respect  of  the  title  to 
the  half-interest  in  the  property  which  Mrs.  Hill  and  her  execu- 
trices enjoyed  for  a period  in  excess  of  ten  years.  The  plaintiff 
is  not  excluded  by  their  possession  of  the  half -interest.  It  was 
urged  on  me,  however,  that  s.  31  of  The  Limitations  Act,  R.S.O. 
I 1937,  c.  118,  operated  to  permit  this  plaintiff  to  recover  rents 
and  profits  from  the  date  of  Thomas  Hill’s  death.  S.  31  is  as 
follows: 
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“In  every  case  of  a concealed  fraud  the  right  of  any  person 
to  bring  an  action  for  the  recovery  of  any  land  or  rent  of  which 
he  or  any  person  through  whom  he  claims  may  have  been  de- 
prived by  such  fraud  shall  be  deemed  to  have  first  accrued  at 
and  not  before  the  time  at  which  such  fraud  was  or  with  reason- 
able diligence  might  have  been  first  known  or  discovered.” 

It  is  apparent  from  the  documents  filed  with  me  as  exhibits 
by  both  parties  that  the  deed  to  the  plaintiff  and  Hill  as  joint 
tenants  was  registered  in  the  Registry  Office  for  the  Registry 
Division  of  West  Toronto  on  the  3rd  December  1919.  It  is  quite 
true,  and  it  has  been  held,  that  such  registration  is  not  in  itself 
notice  to  an  owner  of  land.  In  this  respect  reference  may  be 
made  to  the  judgment  of  the  late  Chief  Justice  Meredith  in  the 
case  of  McLeod  v.  Curry,  54  O.L.R.  205  at  207,  [1923]  4 D.L.R. 
100. 


There  is  not  a great  deal  of  authority  as  to  the  operation  of 
s.  31,  and  on  the  facts  of  this  case  it  would  seem  to  be  quite  clear 
that  the  deed  in  this  case  was  in  the  possession  of  Mrs.  Hill  and 
her  executrices  or  her  solicitor  from  the  time  of  her  death  down 
to  the  time  that  action  was  brought.  There  is  no  evidence, 
however,  which  indicates  that  she  ever  understood  the  nature 
of  the  deed  or  that  it  was  ever  brought  to  her  attention  or  that 
she  proceeded  with  knowledge  of  the  estates  granted  by  it.  In 
the  succession  duty  returns  made  by  her  in  1929  only  a half- 
interest in  the  three-suite  apartment  at  154  Cowan  Avenue  is  re- 
ferred to.  The  same  detail  that  is  now  required  was  not  then 
required  of  those  making  applications  for  probate  and  there  is 
nothing  from  which  I can  infer  that  Mrs.  Hill  acted  in  bad  faith 
or  with  knowledge.  There  is  not  a great  deal  of  authority  deal- 
ing with  this  section  of  the  statute. 

In  the  case  of  In  re  McCallum;  McCallum  v,  McCaUum, 
[1901]  1 Ch.  143  at  150-1,  Lord  Alverstone,  in  giving  a judgment 
in  which  this  section  was  considered,  said: 


“As  I understand  it,  the  old  jurisdiction  exercised  by  the 
Courts  of  Equity  rested  upon  the  fact  that  the  conscience  of 
the  party  who  was  setting  up  possession  as  against  the  title  of 
the  true  owner  was  affected,  so  that  he  ought  not  to  be  allowed 
to  avail  himself  of  the  lapse  of  time.  This  is  the  reason  given 
by  Lord  Redesdale,  when  Lord  Chancellor  of  Ireland,  in  Hoven-  - 
den  V,  Lord  Annesley  [(1806),  2 Sch.  & Lef.  607];  and  when 
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Kindersley  V.-C.,  in  Petre  v.  Petre  [(1853).  1 Drew,  371,  397, 
61  E.R.  493],  was  considering  the  meaning  of  the  same  section, 
he  used  these  words:  ‘It  does  not  mean  the  case  of  a party 

entering  wrongfully  into  possession;  it  means  a case  of  designed 
fraud,  by  which  a party  knowing  to  whom  the  right  belongs, 
conceals  the  circumstances  giving  that  right,  and  by  means  of 
such  concealment  enables  himself  to  enter  and  hold.’  This  pass- 
age is  quoted  verbatim  in  Lord  St.  Leonards’  Real  Property 
Statutes,  2nd  Ed.,  p.  98.  It  may  be  said  of  course  that  these 
statements  of  the  law  are  not  exhaustive,  but  I cannot  think  that 
such  judges  would  have  used  the  words  they  do — namely,  ‘by 
means  of  such  concealment  enables  him  to  enter  and  hold’ — if 
they  had  contemplated  that  this  section  of  the  statute  was  deal- 
ing with  cases  of  the  fraud  of  third  persons  (through  whom  the 
person  in  possession  does  not  claim) , of  which  fraud  the  person 
claiming  the  benefit  of  the  statute  is  wholly  innocent.  Similarly 
in  Willis  v.  Earl  Howe  ([1893]  2 Ch.  545),  Kay  L.J.  approved 
of  the  passage  already  cited  from  Petre  v.  Petre  and  added : ‘But 
the  word  “concealed”  seems  to  indicate  that  there  were  facts 
known  to  the  person  who  enters,  and  designedly  concealed  by 
him  from  the  real  owner,  which  facts,  if  known,  would  enable 
the  real  owner  to  recover.  The  deprivation  of  which  the  section 
speaks  in  such  a case  is  by  the  fraudulent  entry.  But  that  which 
I makes  a wrongful  entry  fraudulent  is  not  only  the  knowledge, 
but  the  concealment  of  those  facts.’  ” 


There  is  no  evidence  before  me  that  there  was  any  unlawful 
entry  with  knowledge  by  the  late  Mrs.  Hill  or  her  executrices. 
Moreover,  I think  the  plaintiff  cannot  overcome  the  effect  of  the 
final  clause  of  the  section  because  his  right  of  action  accrued 
at  the  time  at  which  such  fraud  with  reasonable  diligence  might 
have  been  known  or  discovered,  and  that  time  was  more  than 
six  years  before  the  issue  of  the  writ.  A registry  system  existed 
at  the  time  of  the  registration  of  the  deed  to  him,  that  is  the 
3rd  December  1919.  If  any  fraud  took  place  it  occurred  after 
Hill’s  death  in  1928  and  with  the  exercise  of  any  diligence  at  all 
it  would  have  been  perfectly  possible  for  this  plaintiff  to  have 
ascertained  the  true  state  of  the  title  at  any  time  by  searching 
or  having  a search  made  in  the  registry  office. 

One  would  have  thought  the  apparent  failure  of  Hill  to  im- 
plement his  promises  to  benefit  him  should  have  aroused  his 
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curiosity  at  the  time  of  Hill’s  death,  but  this  was  not  the  case. 
Certainly  if  any  reasonable  diligence  had  been  exercised  at  that 
time  the  state  of  the  title  under  which  the  land  was  held  could 
readily  have  been  discovered.  In  my  view  this  failure  by  the 
plaintiff  to  use  any  diligence  to  ascertain  the  true  facts,  quite 
apart  from  any  lack  of  evidence  of  fraud,  is  sufficient  to  preclude 
the  saving  operation  of  s.  31. 

The  plaintiff,  therefore,  should  be  entitled  to  an  account  of 
the  rents  and  profits  of  the  entire  property  for  a period  not  ex- 
ceeding six  years  prior  to  the  issue  of  his  writ.  If  the  parties 
cannot  agree  on  this  account,  there  may  be  a reference  to  the 
Master  at  Toronto  to  take  the  same.  There  was  no  evidence  of 
damage  given  before  me  apart  from  his  loss  of  revenue  and  in- 
terest and  if  the  plaintiff  seriously  pursues  his  claim  for  dam- 
ages, he  may  also  have  that  ascertained  in  the  reference  at  his 
own  risk  as  to  costs.  In  view  of  the  current  rate  of  interest 
over  the  last  number  of  years,  he  should  not  be  allowed  more 
than  3 per  centum.  There  will  accordingly  be  judgment  on  the 
footing  of  these  reasons  and  for  a declaration  that  he  is  the 


sole  owner  of  the  land  in  question.  The  plaintiff  will,  of  course,  | 


Solicitors  for  the  plaintiff:  Chitty,  McMurtry,  Ganong,  Wright 
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have  his  costs. 


Judgment  accordingly. 
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[COURT  OF  APPEAL.] 

Wembley  Inc.  v.  Wembley  Neckwear  Co. 

Trade  Marks — Rights  of  Registered  Owner — What  Constitutes  Infringe- 
ment— Use  “in  association  with  wares’’ — Order  to  Restrain  Use  in 
Defendant’s  Premises  or  on  Stationery  and  Advertising — The  Unfair 
Competition  Act,  1932  (Dorn.),  c.  38,  ss.  2(m),  3,  4,  5,  6,  17 — The 
Trade  Marks  Act,  1938  {Imp.),  c.  22,  s.  4. 

The  use  of  a trade  mark  “in  association  with  wares”,  within  the  mean- 
ing of  s.  2(m)  of  The  Unfair  Competition  Act,  1932,  when  read  with 
other  sections  of  the  Act,  is  not  limited  to  the  marking  of  the  wares 
themselves,  but  has  a much  wider  meaning.  If  the  manner  of  asso- 
ciation of  the  trade  mark  with  the  wares  at  the  time  of  transfer  of 
property  or  possession  is  such  as  to  amount  to  notice  of  the  associa- 
tion to  the  transferee,  it  falls  within  the  meaning  and  intention  of 
the  words,  and  if  any  person,  without  authority  to  do  so,  uses  a trade 
mark  in  that  manner,  he  is  to  be  deemed  to  have  used  it  “in  associa- 
tion with  wares”,  and  to  have  infringed  the  rights  of  the  owner  of  the 
trade  mark.  Although  the  Act  does  not  contain  language  setting 
forth  with  particularity  the  manner  of  use  intended  to  be  included  in 
the  general  words  of  s.  4,  as  does  s.  4 of  the  English  Trade  Marks  Act, 
1938,  there  is  no  difference  in  meaning  in  the  general  words  of  the 
two  sections,  and  they  should  be  construed  in  the  Canadian  Act  as  if 
such  language  had  been  employed. 

The  owner  of  a registered  trade  mark  is  consequently  entitled  to  an 
injunction  to  restrain  the  use  of  the  trade  mark,  not  only  in  the  actual 
marking  of  a competitor’s  wares,  but  also  in  or  about  the  competitor’s 
premises,  on  its  stationery  and  advertising  matter  or  other  literature, 
on  packages  containing  the  wares,  or  in  connection  with  the  manu- 
facture or  sale  thereof.  Irving’s  Yeast  Vite,  Limited  v.  Horsenail 
(1934),  50  T.L.R.  205;  Bismag,  Limited  v.  Amblins  (Chemists)  Limited, 
[1940]  Ch.  225  at  235,  referred  to. 

An  appeal  by  the  defendant  from  the  judgment  of  Urquhart 
J.  in  an  action  for  an  injunction  and  damages  for  infringement  of 
a registered  trade  mark. 

12th  March  1948.  The  appeal  was  heard  by  Henderson^ 
Laidlaw  and  Roach  JJ.A. 

H.  S.  Honsherger,  K.C.,  for  the  defendant,  appellant:  The 

trial  judge  was  wrong  in  holding  that  s.  4 of  The  Unfair  Competi- 
tion Act,  1932  (Dom.),  c.  38,  was  applicable,  rather  than  ss.  3 
and  10.  We  submit  that  s.  10(c)  affords  a complete  defence. 
The  plaintiff  advertised  its  ties,  etc.,  in  Canada  in  1936,  but  did 
not  sell  anything  until  June  1939.  The  defendant,  before  that 
date,  had  manufactured  and  sold  ties  under  the  name  “Wembley” 
in  Canada.  We  later  applied  for  registration  of  a trade  mark, 
but  the  application  was  refused.  A third  party  was  registered 
as  owner  of  the  trade  mark  “Wembley”  in  1936,  but  this  regis- 
tration was  later  cancelled. 

Section  3 of  the  Act  uses  the  word  “knowingly”,  and  the  plain- 
tiff did  not  prove  that  we  had  any  knowledge  of  its  advertise- 
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ments  in  Canada  and  the  United  States.  Section  4 is  quite 
different  from  s.  3,  and  the  two  sections  cannot  be  invoked  to- 
gether. Section  10(c)  applies,  not  to  the  trade  mark,  but  to  the 
name  of  the  defendant’s  business.  This  name  had  been  used  by 
us  for  more  than  five  years  before  the  action  was  brought. 
Section  10(c)  in  effect  allows  us  to  continue  to  use  the  name, 
although  we  cannot  continue  to  use  the  trade  mark  “Wembley”. 
There  is  no  reported  case  in  which  the  defendant  had  used  the 
name  for  so  long  before  action  was  brought,  but  time  has  always 
been  treated  as  of  great  importance  in  such  cases. 

Section  18(2)  permits  us  to  continue  using  the  mark,  as  well 
as  the  firm  name,  that  we  were  using  before  the  plaintiff’s  regis- 
tration. It  should  be  held  that  both  parties  to  this  action  are 
entitled  to  use  the  trade  mark. 

As  to  the  meaning  of  the  word  “adopted”,  I refer  to  J,  H. 
Munro  Limited  v.  The  T.  Eaton  Co.  Western  Limited  and  The 
T.  Eaton  Co.  Limited^  58  B.C.R.  446,  2 C.P.R.  229,  2 Fox  Pat.  C. 
204,  [1943]  2 W.W.R.  195,  [1943]  2 D.L.R.  27. 

G.  E.  Mayhee,  for  the  plaintiff,  respondent:  The  Act  is 

admittedly  difficult  to  construe.  However,  the  plaintiff  brought 
an  action  for  unfair  competition  and  passing  off  less  than  five 
years  from  the  time  that  the  plaintiff  first  used  the  trade  mark, 
and  that  action  has  not  been  abandoned.  Section  3(h),  read  with 
s.  18(2),  fully  covers  our  rights.  The  action  is  one  for  the 
infringement  of  a registered  trade  mark,  under  ss.  3(h)  and  4(2). 

The  right  to  compel  the  defendant  to  change  its  business 
name  is  supplementary  only  to  our  right  to  prevent  the  defend- 
ant from  using  the  trade  mark,  and  power  to  do  this  exists  under 
the  Act:  Burshtein  et  al.  v.  Henry  Disston  & Sons  Limited, 

[1940]  Ex.  C.R.  79,  [1940]  2 D.L.R.  155. 

H.  S.  Honsberger,  K.C.,  in  reply. 

Cur.  adv.  vult. 

22nd  March  1948.  The  judgment  of  the  Court  was  delivered  by 

Laidlaw  J.A.: — This  is  an  appeal  by  the  defendant  from  a 
judgment  of  Mr.  Justice  Urquhart,  dated  the  18th  December, 
1947.  The  action  was  brought  for  an  injunction  to  restrain  the 
defendant  from  infringing  the  plaintiff’s  registered  trade  mark 
“Wembley”  and  for  an  order  for  delivery  up  of  all  infringing  tags, 
labels,  stationery  and  other  printed  matter  and  dies  or  plates  or 
patterns,  and  delivery  up  or  destruction  of  goods  or  garments 
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in  the  possession  or  power  or  under  the  control  of  the  defendant 
which  offend  against  any  injunction  granted  by  the  Court.  The 
plaintiff  also  claimed  damages  in  the  amount  of  $1,000  or  an 
account  of  profits. 

The  parties  made  certain  admissions  in  writing  for  the  pur- 
poses of  the  action,  and  the  judgment  of  the  Court  was  given 
upon  motion  founded  on  the  pleadings  and  the  joint  admissions 
of  facts.  The  plaintiff  was  granted  an  injunction  restraining  the 
defendant,  its  workmen,  servants  and  agents  “from  infringing 
the  plaintiff’s  trade  mark  ‘Wembley’  ”,  and  the  order  of  the 
Court  as  issued  included  also  the  following  paragraph: 

“2.  And  this  Court  doth  further  Order  and  Adjudge 
that  the  defendant,  its  workmen,  servants  and  agents  be  and  they 
are  hereby  severally  restrained  from  using  the  word  ‘Wembley’ 
in  or  about  the  defendant’s  premises  or  on  its  stationery  and 
advertising  matter  or  other  literature  or  in  connection  with  the 
manufacture  and/or  sale  of  men’s  neckties,  or  on  packages  con- 
taining such  wares,  or  in  connection  with  the  manufacturer 
and/or  sale  of  the  above  wares.” 

The  defendant  was  ordered  to  pay  to  the  plaintiff  “such 
damages  as  the  plaintiff  may  have  suffered  or  is  entitled  to  re- 
cover by  reason  of  the  infringement  complained  of  since  the 
29th  day  of  May  1944”,  and  a reference  was  directed  to  the 
Master  to  determine  the  damages. 

At  the  conclusion  of  the  hearing  of  the  appeal,  I was  satisfied 
that  there  was  infringement  by  the  defendant  of  the  plaintiff’s 
right  to  the  exclusive  use  in  Canada  of  the  trade  mark  “Wembley” 
and  that  the  plaintiff  was  entitled  in  law  to  an  injunction  in 
appropriate  terms  to  protect  that  right  fully,  and  also  to 
judgment  for  damages  to  be  ascertained  in  the  manner  directed 
by  the  learned  judge  in  the  court  below.  I desired  time  to 
consider  only  the  question  of  the  plaintiff’s  right  in  this  action 
to  the  relief  granted  by  the  Court  in  para.  2 of  the  judgment, 
quoted  above.  It  is  argued  that  the  order  herein  contained 
cannot  properly  be  made  in  an  action  brought  for  infringement 
of  the  right  to  the  use  of  a registered  trade  mark,  in  which 
there  is  no  allegation  or  claim  made  against  the  defendant  for 
passing  off  goods  as  the  goods  of  the  plaintiff.  A plea  of  that 
kind  might  of  course  be  joined  in  an  action  for  infringement  of  a 
registered  trade  mark  and  is  the  appropriate  remedy  when  an 
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unregistered  trade  mark  is  copied,  but  there  was  no  such  joinder 
in  this  case  because  the  cause  of  action  set  up  was  one  arising 
out  of  the  alleged  wrongful  user  by  the  defendant  of  a registered 
trade  mark.  It  may  be  mentioned  that  another  action  is  pres- 
ently pending  in  which  the  plaintiff  seeks  a remedy  against  the 
defendant  for  unfair  competition,  for  infringement  of  the  trade 
mark  “Wembley”,  and  for  passing  off  by  the  defendant  of  goods 
not  manufactured  or  sold  by  the  plaintiff  as  and  for  the  plain- 
tiff’s goods.  That  action  was  commenced  on  31st  March  1944, 
and  by  agreement  between  the  parties  has  not  been  proceeded 
with  pending  the  outcome  of  the  present  action. 

The  fact  that  another  action  is  pending  in  the  courts  in  which 
the  same  or  similar  relief  is  asked  by  the  plaintiff  does  not  in 
any  way  restrict  the  right  or  duty  of  the  Court  to  make  an  order 
in  the  present  case  giving  to  the  plaintiff  the  full  relief  to  which 
it  is  entitled  in  law.  The  plaintiff  was  the  first  to  make  known 
in  Canada,  as  provided  by  s.  3 of  The  Unfair  Competition  Act, 
1932  (Dom.),  c.  38,  the  trade  mark  “Wembley.”  It  complied  with 
the  requirements  of  s.  4 of  that  statute  and  acquired  thereunder 
the  right  to  the  exclusive  use  in  Canada  of  that  trade  mark.  The 
extent  of  the  property  right  so  acquired  by  the  plaintiff  depends 
primarily  upon  the  statutory  meaning  of  the  term  “trade  mark”. 
Section  2(m)  of  the  statute  is  as  follows: 

“ ‘Trade  mark’  means  a symbol  which  has  become  adapted 
to  distinguish  particular  wares  falling  within  a general  category 
from  other  wares  falling  within  the  same  category,  and  is  used 
by  any  person  in  association  with  wares  entering  into  trade  or 
commerce  for  the  purpose  of  indicating  to  dealers  in,  and/or 
users  of  such  wares  that  they  have  been  manufactured,  sold, 
leased  or  hired  by  him,  or  that  they  are  of  a defined  standard  or 
have  been  produced  under  defined  working  conditions,  by  a 
defined  class  of  persons,  or  in  a defined  territorial  area,  and 
includes  any  distinguishing  guise  capable  of  constituting  a trade 
mark”. 

The  use  of  a symbol  constituting  a trade  mark,  within  the 
statutory  definition,  includes  use  of  the  trade  mark  “in  associa  - 
tion with  wares  . . . for  the  purpose  of  indicating  to  dealers  in, 
and/or  users  of  such  wares  that  they  have  been  manufactured, 
sold,  leased  or  hired  by  him”.  The  words  “in  association  with 
wares”  do  not  limit  the  use  to  which  an  owner  of  a registered 
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trade  mark  is  entitled  in  law  to  a marking  on  the  wares  them- 
selves, but,  on  the  contrary,  have  a much  wider  meaning.  It  is 
expressly  provided  in  s.  6 of  the  statute  that : 

“For  the  purposes  of  this  Act  a trade  mark  shall  be  deemed 
to  have  been  or  to  be  used  in  association  with  wares  if,  by  its 
being  marked  on  the  wares  themselves  or  on  the  packages  in 
which  they  are  distributed,  or  by  its  being  in  any  other  manner 
so  associated  with  the  wares  at  the  time  of  the  transfer  of  the 
property  therein,  or  of  the  possession  thereof,  in  the  ordinary 
course  of  trade  and  commerce,  notice  of  the  association  is  then 
given  to  the  persons  to  whom  the  property  or  possession  is 
transferred.” 

Thus,  if  the  manner  of  association  of  the  trade  mark  with 
I the  wares  at  the  time  of  the  transfer  of  the  property  therein, 

1 or  of  the  possession  thereof,  in  the  ordinary  course  of  trade  and 
I commerce,  is  such  as  to  amount  to  notice  of  the  association  at 
I that  time  to  the  persons  to  whom  the  property  or  possession  is 
transferred,  it  falls  within  the  meaning  and  intention  of  the 
words  “in  association  with  wares”  as  used  in  the  statutory  defini- 
tion of  “trade  mark”.  The  right  of  a registered  owner  of  a trade 
mark  includes  the  right  to  the  exclusive  use  of  the  trade  mark 
in  Canada  in  that  manner.  If  any  person  without  authority  so 
to  do  uses  a registered  trade  mark  in  that  manner,  he  shall  be 
j deemed  to  have  used  it  “in  association  with  wares”  within  the 
I meaning  of  those  words  as  used  in  the  legislation. 

I The  extent  of  the  right  possessed  by  the  owner  of  a regis- 
I tered  trade  mark  under  s.  4 of  the  statute  to  the  exclusive  use 
i of  it  is  indicated  in  other  sections  of  the  Act.  In  s.  5 there  is 

I 

a provision  that : 

“Except  as  thereunto  authorized  by  the  registered  owner 
thereof,  no  person  shall  sell,  distribute  or  advertise  in  Canada, 
any  wares  in  association  with  any  trade  mark  . . . which  . . . 

I has  been  adopted  and  registered  by  any  other  person  for  use  in 
association  with  the  same  or  similar  wares.” 

In  s.  17  the  Court  is  expressly  empowered,  “in  addition  to  any 
such  order  as  the  circumstances  may  require  by  way  of  injunc- 
tion”, or  with  respect  to  other  specified  matters,  to  make  certain 
I orders. 

While  the  scheme  and  provisions  of  the  English  Trade  Marks 
Act,  1938,  1 & 2 Geo.  6,  c.  22,  differ  from  those  of  The  Unfair 
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Competition  Act,  1932,  it  is  helpful  to  examine  the  language 
used  in  s.  4 of  The  Trade  Marks  Act,  1938.  By  that  section  the 
registration  of  a person  (in  Part  A of  the  register)  as  proprietor 
of  a trade  mark  in  respect  of  any  goods  “shall,  if  valid,  give  or 
be  deemed  to  have  given  to  that  person  the  exclusive  right  to  the 
use  of  the  trade  mark  in  relation  to  those  goods”.  The  section 
then  proceeds  as  follows: 


“and,  without  prejudice  to  the  generality  of  the  foregoing 
words,  that  right  shall  be  deemed  to  be  infringed  by  any  person 
who,  not  being  the  proprietor  of  the  trade  mark  or  a registered 
user  thereof  using  by  way  of  the  permitted  use,  uses  a mark 
identical  with  it  or  so  nearly  resembling  it  as  to  be  likely  to 
deceive  or  cause  confusion,  in  the  course  of  trade,  in  relation  to 
any  goods  in  respect  of  which  it  is  registered,  and  in  such  manner 
as  to  render  the  use  of  the  mark  likely  to  be  taken  either — 
“(a)  as  being  use  as  a trade  mark;  or 
“(h)  in  a case  in  which  the  use  is  use  upon  the  goods  or  in 
physical  relation  thereto  or  in  an  advertising  circular  or  other 
advertisement  issued  to  the  public,  as  importing  a reference  to 
some  person  having  the  right  either  as  proprietor  or  as  registered 
user  to  use  the  trade  mark  or  to  goods  with  which  such  a person 
as  aforesaid  is  connected  in  the  course  of  trade.” 

It  has  been  said  by  the  learned  author  H.  K.  Turner,  in  The 
Law  of  Trade  Marks,  1938,  at  p.  103:  “User  on,  or  in  relation 

to,  the  goods  in  advertisements,  catalogues,  circulars,  in  business 
headings  and  the  like  will  constitute  infringement.” 

Reference  is  made  by  that  author  to  Irving's  Yeast  Vite, 
Limited  v.  Horsenail  (1934) , 50  T.L.R.  205,  51  R.P.C.  110.  That 
case  is  discussed  in  Bismag,  Limited  v.  Amhlins  {Chemists), 
Limited,  [1940]  Ch.  225.  Simonds  J.,  at  p.  235,  observes  that 
the  words  “without  prejudice  to  the  generality  of  the  foregoing 
words”,  in  the  subsection  quoted  above,  are  “apt  to  introduce 
some  right  or  privilege  with  regard  to  which  there  might  be  some 
doubt  as  to  its  falling  within  the  ambit  of  the  general  words”. 

I think  there  is  no  difference  in  meaning  between  the  general 
words  in  s.  4 of  The  Trade  Marks  Act,  1938,  creating  an  exclusive 
right  to  the  use  of  a trade  mark,  and  the  general  words  in  s.  4 
of  The  Unfair  Competition  Act,  1932,  creating  a right  to  the 
exclusive  use  in  Canada  of  a registered  trade  mark,  and  that, 
notwithstanding  the  omission  of  language  in  s.  4 of  The  Unfair 
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Competition  Act,  1932,  setting  forth  with  particularity  the  man- 
ner of  use  intended  to  be  included  in  the  general  words  in  that 
section,  as  was  done  in  s.  4 of  The  Trade  Marks  Act,  1938,  they 
ought  to  be  given  a meaning  and  effect  as  though  such  language 
had  been  employed  with  a view  to  settling  any  doubt  as  to  whe- 
ther the  particularly  described  uses  fall  within  the  meaning  of 
the  general  words  of  the  section. 

The  appellant  uses  the  trade  mark  “Wembley”  in  association 
with  the  word  “Neckwear”  as  part  of  the  name  under  which  it 
has  carried  on  business.  I assume  that  it  has  also  used,  or  is 
likely  to  use,  the  mark  in  or  about  its  premises  and  on  its  station- 
ery and  advertising  matter  and  other  literature  in  connection 
with  the  manufacture  and/or  sale  of  men’s  neckties.  That 
manner  of  use  is,  in  my  opinion,  an  infringement  of  the  right 
given  to  the  respondent  by  s.  4 of  The  Unfair  Competition  Act, 
1932.  The  respondent  is  entitled  to  an  order  of  the  Court  in 
terms  which  plainly  and  effectively  restrain  the  appellant,  its 
workmen,  servants  and  agents,  from  that  manner  of  use  of  the 
trade  mark,  and  in  my  opinion  the  circumstances  are  such  as 
require  an  injunction  against  infringement  in  that  way  of  the 
respondent’s  rights.  Therefore,  I reach  the  conclusion  that  para. 
2 of  the  order  of  the  Court  below  is  proper  and  appropriate  in  its 
terms  in  the  circumstances  of  this  case. 

The  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitor  for  the  plaintiffs  respondent:  Gareth  E.  Mayhee, 

Toronto. 

Solicitors  for  the  defendant ^ appellant:  Raymond  d Hons- 

herger^  Toronto. 
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[COURT  OF  APPEAL.] 

Rex  V*  Tremblay* 

Criminal  Law — Summary  Trials  of  Indictable  Offences — Trial  without 
Consent  of  Accused — Maximum  Sentence — Inmate  of  Bawdy  House 
—The  Criminal  Code,  R.S.C.  1927,  c.  36,  ss.  229,  773(/),  777(c) 

(as  re-enacted  by  1943-44,  c.  23,  s.  18),  778,  779  (as  amended  by  1939, 
c.  30,  ss.  20,  21) — The  Prisons  and  Reformatories  Act,  R.S.C.  1927, 
c.  163,  ss.  46,  57,  59. 

A magistrate  in  Ontario  who  convicts  a female  on  summary  trial  of 
being  an  inmate  of  a bawdy  house  under  s.  229(3)  of  The  Criminal 
Code  (as  it  was  before  the  1947  amendment)  has  jurisdiction  to  sen- 
tence her  under  s.  59  of  The  Prisons  and  Reformatories  Act  to  an 
indefinite  term  of  less  than  two  years.  Rex  v.  Martin,  [1939]  O.R. 
128;  Rex  v.  Oldaker  (1930),  64  O.L.R.  564,  considered. 

An  APPEAL  against  sentence. 

(Note:  The  conviction  herein  was  made  on  14th  July  1947. 
The  amendment  to  s.  229  of  The  Criminal  Code  made  by  1947, 
c.  55,  s.  4,  did  not  come  into  force  until  17th  July  1947.) 

11th  February  1948.  The  appeal  was  heard  by  Henderson^ 
Hope  and  Hogg  JJ.A. 

C.  L.  Dubin,  for  the  accused,  appellant:  Since  this  charge 

was  tried  summarily  by  the  magistrate  without  the  consent  of 
the  accused,  the  sentence  which  could  be  imposed  was  limited 
by  s.  779  of  The  Criminal  Code,  R.S.C.  1927,  c.  36,  as  amended  | 
by  1939,  c.  30,  s.  21.  That  section  expressly  makes  applicable  ! 
the  maximum  sentence  provided  for  in  subss.  3 and  4 of  s.  229,  | 
i.e.,  12  months’  imprisonment.  Rex  v.  Martin,  [1939]  O.R.  128,  | 
71  C.C.C.  360,  [1939]  2 D.L.R.  449,  expressly  held  that  a magis-  | 
trate  had  no  power,  where  ss.  778  and  779  were  applicable,  to  ' 
impose  a sentence  under  The  Prisons  and  Reformatories  Act,  j 
R.S.C.  1927,  c.  163,  and  although  ss.  778  and  779  were  amended  * 
following  that  decision,  the  amendment  introduced  only  s.  46  of 
The  Prisons  and  Reformatories  Act,  and  not  ss.  57  and  59,  under 
one  of  which  the  magistrate  must  have  proceeded  here.  The 
judgment  in  Re  Baker,  [1948]  O.W.N.  301,  is  in  accordance  with 
my  contention.  ! 

W.  B.  Common,  K.C.,  for  the  Attorney-General,  respondent:  j 
Rex  V.  Martin  has  no  application  to  the  case  of  a female  offender,  | 
which  is  governed  by  a different  part  of  The  Prisons  and  Ref  or-  ' 
matories  Act.  A careful  reading  of  s.  46  of  that  Act  shows  that  j 
it  applies  to  all  tribunals,  but  s.  57,  which  is  in  similar  terms,  does 
not  apply  to  a magistrate  exercising  jurisdiction  under  Part  XVI  j 
of  The  Criminal  Code,  because  there  is  a special  provision  appli- 
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cable  to  him  in  s.  59,  which  is  the  section  under  which  the  magis- 
trate should  have  proceeded  here.  That  section  contains  an 
“express  donation  of  the  power”  referred  to  by  Middleton  J.A. 
in  Rex  v.  Martin,  since  it  is  only  a magistrate  who  possesses  the 
jurisdiction  there  referred  to  in  respect  of  summary  trials  of  in- 
dictable offences.  I refer  also  to  The  Andrew  Mercer  Reforma- 
tory Act,  R.S.O.  1937,  c.  383.  The  judgment  in  Re  Baker,  supra, 
is  wrong  and  should  be  overruled. 

C.  L.  Dubin,  in  reply:  Section  59  does  not  relate  only  to 

magistrates.  It  includes  vagrancy,  which  can  be  tried  by  a 
justice  of  the  peace. 

Cur.  adv.  vult. 

24th  March  1948.  Henderson  J.A.  agrees  with  Hope  J.A. 

Hope  J.A.: — This  is  an  appeal  in  writing  by  the  convicted 
j woman  against  both  her  conviction  and  sentence  by  J.  A. 

; Hanrahan,  Esquire,  a police  magistrate  for  the  city  of  Windsor, 
on  the  14th  July  1947,  on  a charge  of  being  an  inmate  of  a com- 
mon bawdy  house  contrary  to  s.  229(3)  of  The  Criminal  Code, 
R.S.C.  1927,  c.  36.  The  magistrate  imposed  a sentence  of  im- 
prisonment in  the  Andrew  Mercer  Reformatory  for  an  indefinite 
term  of  not  more  than  two  years. 

On  the  appeal,  counsel  for  the  appellant  abandoned  the  appeal 
against  the  conviction,  but  very  ably  argued  the  appeal  against 
the  sentence.  The  offence  is  an  indictable  one,  which  is  triable 
summarily  by  the  magistrate  without  the  consent  of  the  accused 
by  reason  of  ss.  773  (/)  and  777(a)  and  (c)  (as  re-enacted  by 
1943-44,  c.  23,  s.  18)  of  the  Code.  The  penalties  which  may  be 
imposed  by  a magistrate  on  a summary  trial  for  any  offence  set 
out  in  s.  773  are  to  be  found  in  either  s.  778  or  s.  779,  save  for 
those  offences  mentioned  in  subss.  3 and  4 of  s.  229.  By  the 
exception  contained  in  s.  779  the  matter  of  penalty  for  the 
present  offence,  so  far  as  the  Code  is  concerned,  is  only  that  set 
out  in  s.  229(3),  viz.,  that  the  accused  is  liable  to  a penalty  not 
exceeding  $100  and  costs  or  to  imprisonment  for  a term  not 
exceeding  twelve  months. 

Although  it  is  not  definitely  indicated,  it  would  appear  from 
the  term  of  the  sentence  that  the  magistrate  had  imposed  sen- 
tence under  the  provisions  of  s.  57  of  The  Prisons  and  Reforma- 
tories Act,  R.S.C.  1927,  c.  163. 
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Counsel  for  the  appellant  relied  on  the  reasons  of  Middleton 
J.A.  in  Rex  v.  Martin,  [1939]  O.R.  128,  71  C.C.C.  360,  [1939] 
2 D.L.R.  449,  as  applicable  to  the  situation  here  present,  and  also 
cited  a recent  decision  of  Gale  J.  in  Re  Baker,  [1948]  O.W.N. 
301,  agreeing  with  counsel’s  contention,  and  applying  the  reasons 
found  in  the  Martin  judgment  in  granting  a discharge  under  a 
writ  of  habeas  corpus  in  a case  of  imprisonment  for  an  indefinite 
term  of  not  more  than  two  years  under  a conviction  for  keeping 
a common  bawdy  house. 

The  Martin  decision  rested  solely  on  the  ground  that  s.  778  of 
the  Code  is  restrictive  upon  the  power  of  the  magistrate  convict- 
ing, i.e,,  one  who  is  tried  by  a magistrate  and  sentenced  under 
s.  778  shall  not  for  the  offence  therein  dealt  with  be  in  peril  of 
being  deprived  of  his  liberty  for  any  further  term  than  that  con- 
templated by  the  section. 

With  the  exception  from  the  provisions  of  s.  779  of  all  cases 
under  subss.  3 and  4 of  s.  229,  it  is  my  opinion  that  the  power  of 
sentence  as  contained  in  s.  229  is’  unaffected  specifically  or  by 
implication  by  anything  contained  in  ss.  778  and  779.  The  use 
in  s.  779  of  the  phrase  “where  the  punishment  shall  be  as  there- 
in provided”  is  restrictive  as  to  sentence  only  so  far  as  the  pro- 
visions of  the  Code  itself  extend  or  provide.  I fail  to  see  that  the 
decision  in  the  Martin  case  is  applicable  hereto.  Middleton  J.A. 
in  the  last-named  case  made  it  clear  that  the  Martin  decision  is 
by  no  means  in  conflict  with  the  decision  of  this  Court  in  Rex  v. 
Olddker,  64  O.L.R.  564,  52  C.C.C.  318,  [1930]  1 D.L.R.  648. 
However,  other  statutory  provision  as  to  penalties  in  the  case  of 
females  within  the  Province  of  Ontario  is  to  be  found  in  The 
Prisons  and  Reformatories  Act,  supra,  ss.  57  et  seq.,  in  particular 
ss.  57  and  59.  These  sections  read : 

“57.  Every  court  before  which  any  female  is  convicted  of  an 
offence  against  the  laws  of  Canada,  punishable  by  imprisonment 
in  the  common  gaol  for  a term  of  two  months  or  for  any  longer 
time,  may  sentence  such  female  to  imprisonment  for  an  indefinite 
period  not  exceeding  two  years  in  the  Andrew  Mercer  Reforma- 
tory for  Females,  instead  of  the  common  gaol  of  the  county  or 
judicial  district  where  the  offence  was  committed  or  was  tried.” 

“59.  Whenever  any  female  is  convicted  under  the  Criminal 
Code  of  being  a loose,  idle  or  disorderly  person  or  vagrant,  or  is 
convicted  of  an  offence  under  the  sections  thereof  relating  to 
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the  summary  trial  of  indictable  offences,  she  may  be  sentenced 
to  the  Reformatory  for  an  indefinite  term  less  than  two  years.” 

By  s.  2(a)  of  The  Prisons  and  Reformatories  Act  the  word 
“court”  is  defined  as  including  a police  or  stipendiary  magistrate. 

Section  57  is  in  almost  the  identical  language  of  s.  46  reviewed 
in  the  Oldaker  case  and  with  respect  to  which  the  Court  there 
said:  “The  meaning  of  this  section  appears  to  me  to  be  quite 

plain.  Under  the  circumstances  mentioned  in  sec.  46,  the  sen- 
tence fixed  by  the  Prisons  and  Reformatories  Act  is  alternative 
to  that  fixed  by  the  Code.” 

In  the  Oldaker  case,  the  penalty  fixed  by  the  Code  was  to  be 
found  in  s.  252  thereof,  as  in  the  present  case  it  is  to  be  found  in 
s.  229.  It  was  not  restricted  by  s.  778  as  in  the  Martin  case. 
With  full  respect  to  the  opinion  of  this  Court  as  expressed  in  the 
Martin  case,  it  would  appear  that  Parliament,  having  in  view  the 
provisions  of  the  Code,  ss.  229  and  779,  has  expressly  conferred 
upon  a police  magistrate,  as  a Court  before  which  any  female 
is  convicted  of  an  offence  against  the  laws  of  Canada,  punish- 
able by  imprisonment  in  the  common  gaol  for  a term  of  two 
months  or  for  any  longer  time,  the  power  to  sentence  such  female 
as  set  out  in  s.  57. 

While  s.  229(3)  declares  what  shall  be  the  sentence  generally 
throughout  Canada,  The  Prisons  and  Reformatories  Act  enacts 
an  exception  to  this  generality  with  respect  to  female  offenders 
in  specified  offences  and  with  respect  to  a reformatory  peculiar 
to  Ontario,  viz.j  the  Andrew  Mercer  Reformatory  for  Females. 

Section  59  of  The  Prisons  and  Reformatories  Act  makes 
special  provision  for  a penalty  other  than  that  provided  by  the 
Code  in  the  case  “Whenever  any  female  ...  is  convicted  of  an 
offence  under  the  sections  thereof  [i.e.,  of  The  Criminal  Code] 
relating  to  the  summary  trial  of  indictable  offences”.  The  offence 
herein  under  s.  229(3)  is  an  indictable  offence  which  by  virtue  of 
ss.  773  and  777  is  triable  summarily. 

While  it  would  appear  that  the  magistrate  proceeded  under 
s.  57,  it  is  my  opinion  that  in  the  present  case  his  authority  is 
more  properly  found  in  s.  59,  viz.:  “Whenever  any  female  . . . 
is  convicted  of  an  offence  under  the  sections  thereof  relating  to 
the  summary  trial  of  indictable  offences.” 

The  appeal  fails,  but  I would  vary  the  term  of  the  sentence 
to  an  indefinite  sentence  of  two  years  less  one  day. 
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Hogg  J.A.  {dissenting) : — On  the  14th  July  1947  the  appel- 
lant, having  been  charged  before  J.  A.  Hanrahan,  Esquire,  a 
police  magistrate  for  the  city  of  Windsor,  was  convicted  of  the 
offence  of  being  an  inmate  of  a common  bawdy  house  contrary 
to  s.  229(3)  of  The  Criminal  Code,  and  was  sentenced  to  be  im- 
prisoned in  the  Andrew  Mercer  Reformatory  for  an  indefinite 
term  of  not  more  than  two  years.  The  original  appeal  was 
against  both  the  conviction  and  the  sentence,  but  at  the  opening 
of  his  argument,  Mr.  Dubin  abandoned  the  appeal  against  the 
conviction  and  informed  the  Court  that  the  ground  for  the  appeal 
was  that  the  magistrate  had  acted  in  error  in  imposing  a sentence 
upon  the  appellant  in  the  terms  of  s.  57  of  The  Prisons  and 
Reformatories  Act,  R.S.C.  1927,  c.  163,  instead  of  a sentence  as 
provided  by  s.  779  of  The  Criminal  Code.  The  question  involved 
in  this  appeal  is  of  very  considerable  importance  and  the  argu- 
ment by  counsel  for  the  appellant  and  for  the  Crown  was  clearly 
and  ably  presented.  The  sections  of  the  statutes  material  to  the 
issue,  are  the  following:  j 

Section  229(3)  of  The  Criminal  Code:  “Every  one  is  guilty 

of  an  indictable  offence  and  liable  to  a penalty  not  exceeding  one 
hundred  dollars  and  costs  and,  in  default  of  payment,  to  im- 
prisonment for  a term  not  exceeding  two  months  or  to  imprison- 
ment for  a term  not  exceeding  twelve  months,  who  is  an  inmate 
of  any  common  bawdy  house.” 

Section  773  reads  in  part  as  follows: 

“Whenever  any  person  is  charged  before  a magistrate  . . . 
“(/)  With  keeping  a disorderly  house  or  with  being  an  in- 
mate of  a common  bawdy  house  under  section  two  hundred  and 
twenty-nine;  . . . 

“the  magistrate  may,  subject  to  the  subsequent  provisions 
of  this  Part,  hear  and  determine  the  charge  in  a summary  way, 
but  only  with  the  consent  of  the  party  so  charged,  subject  to  the  , 
exceptions  provided  in  section  seven  hundred  and  seventy-seven.”  | 

Section  777  as  amended  by  1943-44,  c.  23,  s.  18,  provides  I 

in  part: 

“The  jurisdiction  of  the  magistrate  is  absolute,  and  does  not 
depend  on  the  consent  of  the  person  charged  to  be  tried  by  such  i 
magistrate,  in  the  following  cases:  . . . 

“(c)  In  the  province  of  Ontario  . . . where  any  person 
charged  with  an  offence  mentioned  in  any  of  the  paragraphs  of  || 
section  seven  hundred  and  seventy-three  except  paragraph  (/^) 
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Section  778  provides  the  penalty  which  may  be  imposed  for 
a conviction  for  theft,  or  an  attempt  to  commit  theft,  under  s. 
773(a)  and  (b). 

Section  779,  as  amended,  reads  in  part  as  follows:  “In  any 

case  summarily  tried  under  paragraphs  ...  (/)  ...  of  section 
seven  hundred  and  seventy-three,  if  the  magistrate  finds  the 
charge  proved,  he  may,  except  in  the  cases  mentioned  in  sub- 
sections three  and  four  of  section  two  hundred  and  twenty-nine, 
where  the  punishment  shall  be  as  therein  provided,  convict  the 
person  charged  and  commit  him  to  the  common  gaol  or  other 
place  of  confinement,  there  to  be  imprisoned,  with  or  without 
! hard  labour,  for  any  term  not  exceeding  six  months,  or  may 
1 condemn  him  to  pay  a fine  not  exceeding,  with  the  costs  in  the 
j case,  two  hundred  dollars,  or  to  both  fine  and  imprisonment,  not 
exceeding  the  said  sum  and  term;  Provided  that  the  provisions 
I of  this  subsection  shall  be  deemed  and  construed  as  not  restrict- 
! ing  the  application  of  the  provisions  of  section  forty-six  of  the 
Prisons  and  Reformatories  Act  on  a conviction  for  an  offence  to 
which  this  subsection  applies.” 

Section  46  of  The  Prisons  and  Reformatories  Act  provides 
I that:  “Every  court  in  the  province  of  Ontario,  before  which 

I any  person  is  convicted  for  an  offence  against  the  laws  of  Canada, 

I punishable  by  imprisonment  in  the  common  gaol  for  the  term  of 
I three  months,  or  for  any  longer  time,  may  sentence  such  person  to 
I imprisonment  for  a term  of  not  less  than  three  months  and  for 
I an  indeterminate  period  thereafter  of  not  more  than  two  years 
j less  one  day  in  the  Ontario  Reformatory  instead  of  the  common 
gaol  of  the  county  or  judicial  district  where  the  offence  was  com- 
mitted or  was  tried.” 

Section  57  of  the  same  statute  is  as  follows:  “Every  court 

before  which  any  female  is  convicted  of  an  offence  against  the 
i laws  of  Canada,  punishable  by  imprisonment  in  the  common  gaol 
for  a term  of  two  months  or  for  any  longer  time,  may  sentence 
such  female  to  imprisonment  for  an  indefinite  period  not  exceed- 
ing two  years  in  the  Andrew  Mercer  Reformatory  for  Females, 
instead  of  the  common  gaol  of  the  county  or  judicial  district 
where  the  offence  was  committed  or  was  tried.” 

! Section  59  of  the  same  statute  reads: 


I 


“Whenever  any  female  is  convicted  under  the  Criminal  Code 
of  being  a loose,  idle  or  disorderly  person  or  vagrant,  or  is  con- 
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victed  of  an  offence  under  the  sections  thereof  relating  to  the 
summary  trial  of  indictable  offences,  she  may  be  sentenced  to 
the  Reformatory  for  an  indefinite  term  less  than  two  years. 

“2.  If  any  term  exceeding  six  months  is  inflicted,  no  fine 
shall  be  imposed  in  addition.” 

The  proviso  contained  in  ss.  778  and  779  of  The  Criminal  Code 
referring  to  s.  46  of  The  Prisons  and  Reformatories  Act  was 
enacted  by  1939  (Dom.),  c.  30,  ss.  20,  21,  presumably  as  a result 
of  the  decision  of  the  Court  of  Appeal  for  Ontario  in  Rex  v. 
Martin,  [1939]  O.R.  128,  71  C.C.C.  360,  [1939]  2 D.L.R.  449. 

The  appellant  is  a female  convicted  of  an  offence  under  those 
sections  of  The  Criminal  Code,  being  Part  XVI,  relating  to  sum- 
mary trials  of  certain  indictable  offences.  It  is  to  such  a con- 
viction that  s.  59  of  The  Prisons  and  Reformatories  Act  refers. 
But  the  sentence  imposed  by  the  magistrate  upon  the  appellant 
was  that  set  out  in  s.  57  of  the  said  statute,  not  the  sentence 
provided  by  s.  59.  Section  59  does  not  authorize  a sentence  of 
two  years’  imprisonment,  but  one  of  less  than  two  years. 

In  my  opinion,  the  provisions  of  s.  59,  which  section  is  con- 
cerned only  with  certain  offences  and  with  a special  method  of 
trial  of  such  offences,  would  govern  and  would  override  the  pro- 
visions of  s.  57,  which  is  general  and  not  special  in  its  terms,  and 
which  deals  with  the  conviction  of  a female  in  any  court  for  the 
offence  against  the  laws  of  Canada  punishable  by  imprisonment 
in  the  common  gaol  for  a term  of  any  length  of  time  over  two 
months. 

If  it  be  assumed,  for  the  purpose  only  of  the  matter  now  being 
discussed,  that  the  magistrate  was  empowered  to  impose  a sen- 
tence provided  by  The  Prisons  and  Reformatories  Act,  he  did,  in 
my  judgment,  for  the  reasons  stated,  pronounce  a sentence  of 
imprisonment  for  a longer  term  than  was  justified  by  s.  59. 

Mr.  Dubin,  on  behalf  of  the  appellant,  argued  that  the  judg- 
ment in  Rex  v.  Martin  is  applicable  to,  and  governs,  the  disposi- 
tion to  be  made  of  the  present  appeal.  The  facts,  in  brief,  m 
that  case  were  that  the  accused  was  convicted  by  a magistrate 
of  a charge  of  theft  of  property  of  the  value  of  under  $25,  and 
he  was  sentenced  by  the  magistrate  to  imprisonment  for  a period 
of  twelve  months  determinate  and  six  months  thereafter  indeter- 
minate. It  was  held,  as  is  shown  by  the  headnote  to  the  report 
that:  “By  sec.  778  of  The  Criminal  Code  a person  charged  be- 
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fore  a Magistrate  with  theft,  where  the  value  of  the  property 
does  not  exceed  $25.00  is  on  conviction,  to  be  imprisoned  for 
any  term  not  exceeding  six  months.  The  restrictive  provision 
in  sec.  778  of  The  Criminal  Code  that  the  term  shall  not  exceed 
six  months  is  not  affected  by  sec.  46  of  The  Prisons  and  Refor- 
matories Act,  R.S.C.  1927,  ch.  163.”  Middleton  J:A.,  who 
delivered  the  judgment  of  the  Court  (the  other  members  being 
Robertson  C.J.O.  and  Masten  J.A.),  sets  out  ss.  775(a)  and  778 
of  The  Criminal  Code,  and  also  s.  46  of  The  Prisons  and  Reforma- 
tories Act.  At  p.  129,  the  learned  judge  said:  “Section  778  is 

restrictive  upon  the  power  of  the  Magistrate  convicting.  . . . 
Manifestly  these  two  sections  (s.  778  of  The  Criminal  Code  and 
s.  46  of  The  Prisons  and  Reformatories  Act)  conflict,  for  it  is 
plain  that  s.  778  provides  that  one  who  is  tried  by  the  Magis- 
trate shall  not  for  this  offence  be  in  peril  of  being  deprived  of  his 
liberty  for  any  further  term  than  that  contemplated  by  the  Act 
. . . The  restriction  is  one  upon  the  Court  or  Magistrate  trying 
the  case,  and,  in  the  absence  of  an  express  donation  of  the  power 
to  him,  it  must  be  denied.” 

The  judgment  in  Rex  v,  Martin  was  followed  and  applied  by 
Gale  J.  in  Re  Baker,  [1948]  O.W.N.  301,  upon  an  application  for 
habeas  corpus  by  one  Florence  Baker,  convicted  of  keeping  a 
disorderly  house  and  sentenced  by  the  magistrate  who  tried  the 
charge  to  a term  of  imprisonment  provided  by  The  Prisons  and 
Reformatories  Act. 

A problem  presented  for  solution  in  this  appeal  is  whether 
s.  779  of  The  Criminal  Code  is  restrictive  upon  the  power  of  the 
magistrate  convicting  a female  of  an  offence  which  is  tried  by 
him  under  para.  / of  s.  773,  in  view  of  the  terms  of  s.  59  of  The 
Prisons  and  Reformatories  Act. 

Section  46,  while  being  directed  to  every  Court  in  Canada, 
does  not  make  reference  specifically  to  those  sections  of  The 
Criminal  Code  contained  in  Part  XVI  which  deals  with  the 
“Summary  Trial  of  Certain  Indictable  Offences”.  It  was  argued 
by  Mr.  Common  that  because  s.  59  of  The  Prisons  and  Reforma- 
tories Act  specifically  embraces  within  its  ambit  the  trial  and 
conviction  of  a female  by  a magistrate  upon  summary  trial,  and 
because  the  charge  against  the  appellant,  under  s.  773(/),  is 
one  which  the  magistrate  may  try  summarily,  and  in  the  present 
instance  did  so  try  and  convict,  it  should  follow  that  the  said 
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s.  59  gives  the  magistrate  the  power  of  imposing  a penalty  other 
than  that  given  by  the  Code,  such  power  being  an  exception  to 
the  restriction  upon  the  power  of  the  magistrate  to  convict 
imposed  upon  him  by  ss.  778  and  779  of  the  Code,  as  was  held  in 
Rex  V.  Martin  with  reference  to  s.  778. 

It  might  perhaps  have  also  been  argued  that  The  Prisons  and 
Reformatories  Act  was  passed  with  a particular  purpose  or  object 
in  view,  especially  with  regard  to  the  sentence  to  be  given  to  a 
female  after  her  conviction  for  an  offence.  Maxwell  on  The 
Interpretation  of  Statutes,  9th  ed.  1946,  p.  173,  says: 

“It  is  sometimes  found  that  -the  conflict  of  two  statutes  is 
apparent  only,  as  their  objects  are  different  and  the  language  of 
each  is  restricted  ...  to  its  own  object  or  subject”. 

In  31  Halsbury’s  Laws  of  England,  2nd  ed.  1938,  at  p.  526, 
the  writer  expresses  the  following  opinion: 

“The  general  law  of  the  country  is  not  altered  by  special 
legislation  made  without  particular  reference  to  it,  though  a 
statute  passed  for  a particular  purpose  must  so  far  as  that 
purpose  extends  override  general  enactments.” 


After  much  consideration  I cannot  reach  any  other  conclu- 
sion than  that  the  reasoning  of  Middleton  J.A.  in  Rex  v.  Martin, 
if  applicable  to  s.  778  of  the  Code  before  the  1939  amendment 
and  to  s.  46  of  The  Prisons  and  Reformatories  Act,  is  as  well 
applicable  to  ss.  57  and  59  of  that  statute  and  to  s.  779  of  the 
Code.  Mr.  Justice  Middleton  in  the  Martin  case  based  his  deci- 
sion upon  the  conclusion  he  had  come  to  that  there  was  a con- 
flict between  s.  778  of  the  Code  and  s.  46  of  The  Prisons  and 
Reformatories  Act,  and  that  it  was  plain  from  s.  778  that  an 
accused  should  not  be  deprived  of  his  liberty  by  any  further  term 
of  imprisonment  than  that  mentioned  in  s.  778. 


Although  s.  46  of  The  Prisons  and  Reformatories  Act  was 
held,  in  Rex  v.  Martin,  not  to  confer  power  upon  a magistrate 
to  impose  the  sentence  provided  by  that  section  because  of  the 
restriction  upon  the  power  of  the  magistrate  to  convict,  found 
in  Part  XVI  of  The  Criminal  Code,  can  it  be  said  that  ss.  57  and 
59,  or  either  of  them,  of  The  Prisons  and  Reformatories  Act 
release  the  magistrate  from  such  restriction  and  enable  him  to  ^ 
act  under  those  two  sections?  Section  57  is  confined  to  females'^ 
only  and  to  convictions  in  every  court  against  the  laws  of  Canada 
generally,  punishable  by  imprisonment  in  the  common  gaol  for^ 
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a term  of  two  months  or  longer.  There  is  not,  in  my  judgment, 
any  provision  to  be  found  in  this  section  that,  either  expressly  or 
by  implication,  takes  away  or  lessens  the  restriction  imposed 
upon  the  magistrate  by  the  Code  or  enables  him  to  pronounce  a 
greater  sentence  than  is  set  out  in  s.  778  or  s.  779. 

That  part  of  s.  59  which  is  material  to  this  present  issue  is 
confined  to  females  convicted  under  the  summary  trial  sections 
found  in  Part  XVI  of  the  Code,  but  the  fact  that  the  conviction 
of  a female  is  made  under  that  part  of  the  Code  does  not,  in  my 
opinion,  imply  that  the  restriction  in  s.  779  upon  the  power  of 
the  magistrate  to  pronounce  a sentence  of  imprisonment  other 
than  that  authorized  by  the  aforesaid  section  of  the  Code  is 
removed.  Section  59  merely  describes  the  nature  of  the  trial 
at  which  a female  is  convicted.  Because  the  conviction  which 
is  referred  to  in  s.  59  is  a conviction  made  under  the  same  part 
of  the  Code  as  contains  s.  779,  such  circumstance  does  not  war- 
rant the  implication  that  the  restriction  found  in  s.  779  upon  the 
magistrate’s  power  to  convict  and  sentence  is  lifted  or  removed 
by  the  terms  of  s.  59  of  The  Prisons  and  Reformatories  Act,  and 
it  is  obvious  that  the  language  of  the  section  does  not  expressly 
accomplish  such  purpose. 

The  conclusion  at  which  I have  arrived  on  this  branch  of 
the  appeal  is  that  the  provisions  of  ss.  57  and  59  of  The  Prisons 
and  Reformatories  Act  do  not  give  to  a magistrate  convicting 
an  accused,  under  authority  of  the  “summary  trial  of  indictable 
offences”  part  of  The  Criminal  Code,  of  the  offence  stated  in  s. 
773(f),  any  further  or  alternative  power  with  respect  to  the 
pronouncement  of  a sentence  than  that  conferred  upon  him  by 
s.  779  of  the  Code,  and  that,  therefore,  the  magistrate’s  power 
in  this  regard  is  not  greater  under  s.  59  of  The  Prisons  and  Re- 
formatories Act  than  it  is  held  by  the  judgment  in  Rex  v.  Martin 
to  be  under  s.  46  of  the  same  statute  before  ss.  778  and  779  of  the 
Code  were  amended  in  1939. 

To  quote  again  the  words  of  Mr.  Justice  Middleton:  “ ...  in  the 
absence  of  an  express  donation  of  the  power  to  him  [the  magis- 
trate] , it  must  be  denied.”  I cannot  find  in  the  language  of  s.  59 
or  of  s.  57  of  The  Prisons  and  Reformatories  Act  that  “express 
donation  of  the  power”  to  a magistrate  which  would  enlarge  the 
power  conferred  upon  him  by  s.  779  of  the  Code,  and  thereby 
enable  him  to  impose  a sentence  greater  in  its  duration  than  the 
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sentence  to  which  he  is  limited  by  the  above-mentioned  section 
of  the  Code. 

In  Rex  V.  Oldaker,  64  O.L.R.  564,  52  C.C.C.  318,  [1930]  1 
D.L.R.  648,  which  is  referred  to  in  the  judgment  of  Middleton 
J.A.  in  the  Martin  case,  the  Appellate  Division  held  that  while 
s.  242  (3)  of  The  Criminal  Code  declares  what  shall  generally  be 
the  sentence  throughout  Canada  for  a person  convicted  in 
Ontario  of  non-support  of  his  wife,  nevertheless  s.  46  of  The 
Prisons  and  Reformatories  Act  provides  an  exception.  Mulock 
C.  J.O.  delivered  the  judgment  of  the  Appellate  Division,  the  other 
members  of  the  Court  being  Magee,  Hodgins,  Middleton  and 
Grant  JJ.A.  At  p.  566,  the  Chief  Justice,  in  referring  to  s.  46, 
said: 

“The  meaning  of  this  section  appears  to  me  quite  plain.  Under 
the  circumstances  mentioned  in  sec.  46,  the  sentence  fixed  by 
The  Prisons  and  Reformatories  Act  is  alternative  to  that  fixed 
by  the  Code.  Whilst  sec.  242,  subsec.  3,  of  the  Code  declares 
what  shall  generally  be  the  sentence  throughout  Canada,  sec.  46 
of  the  Prisons  and  Reformatories  Act  enacts  an  exception  to  its 
generality,  the  exception  being  that  in  the  Province  of  Ontario 
every  court  may,  under  the  circumstances  mentioned  in  sec.  46, 
sentence  a person  to  imprisonment  in  the  Ontario  Reformatory 
instead  of  the  common  gaol,  and  for  the  term  provided  in  sec.  46 
in  lieu  of  that  mentioned  in  sec.  242,  subsec.  3,  of  the  Code.” 

In  the  Martin  case  Middleton  J.A.  considered  that  the  decision 
in  the  Oldaker  case  was  not  in  conflict  with  his  opinion  and  he 
defines  the  distinction  in  the  following  words  at  p.  129 : 

“The  Court  there  held  that  where  a sentence  may  be  pro- 
nounced without  restriction  as  to  time  other  than  that  provided 
for  the  trial  Court,  this  does  not  prevent  the  section  quoted  from 
The  Prisons  and  Reformatories  Act  applying,  but  here  it  is 
sought  to  confer  a power  which  has  expressly  been  denied  to  the 
Magistrate  trying  this  small  offence.” 

The  language  used  in  this  passage  is  somewhat  obscure.  A 
person  charged,  as  in  the  Oldaker  case,  under  s.  242(3)  is  liable 
upon  indictment  or  summary  conviction  to  the  punishment  pro- 
vided in  that  subsection,  and  in  the  Oldaker  case  the  accused  was 
found  guilty  on  summary  conviction  and  not  on  a summary  trial 
of  an  indictable  offence  under  Part  XVI  of  the  Code.  There  was 
no  restriction  imposed  upon  the  power  of  the  magistrate  as  there 
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was  by  ss.  778  and  779  with  reference  to  an  offence  tried  under 
Part  XVI,  and  the  sentence  was  that  in  general  authorized  by  the 
Code. 

The  question  must  now  be  considered  whether  the  power  of 
the  magistrate  has  been  freed  from  the  restriction  placed  upon 
it  by  the  Code  by  s.  779,  because  of  the  exception  found  in  that 
section  as  to  the  punishment  which  may  be  given  to  a person 
convicted  of  the  offences  set  out  in  subss.  3 and  4 of  s.  229.  As 
has  been  said,  para.  / of  s.  773  deals  with  the  trial  of  the  offence 
of  being  an  inmate  of  a common  bawdy  house,  which  is  the  sub- 
ject of  s.  229(3) . By  virtue  of  the  provisions  of  s.  779,  if  he  finds 
the  charge  proved,  the  magistrate  “may,  except  in  the  cases 
mentioned  in  subsections  three  and  four  of  section  two  hundred 
and  twenty-nine,  where  the  punishment  shall  be  as  therein  pro- 
vided”, convict  the  accused  and  impose  a sentence  not  exceeding 
six  months’  imprisonment.  The  punishment  under  s.  229  is 
I imprisonment  for  a term  not  exceeding  twelve  months. 

The  power  given  to  a magistrate  to  convict  in  any  case  sum- 
marily tried  by  him  under  paras,  c to  i inclusive  of  s.  773 — one  of 
such  paragraphs  being  / — is  conferred  upon  him  by  s.  779,  and  he 
; has  no  greater  power  to  convict  upon  a charge  against  a female  of 
being  an  inmate  of  a bawdy  house  contrary  to  s.  229  (3) , than  upon 
I a charge  of  one  of  the  other  offences  mentioned  in  s.  779.  That 
section  is  restrictive  “upon  the  power  of  the  magistrate  convict- 
1 ing”  to  use  the  words  of  Middleton  J.A.  in  the  Martin  case,  whe- 
I ther  he  is  convicting  under  para.  / or  any  of  the  other  paragraphs 
mentioned  in  the  section.  Or  to  put  it  in  other  words,  the  magis- 
i trate’s  power  to  convict  and  to  sentence  is  no  greater  under  s. 

779  than  it  was  under  s.  778  before  the  amendment  and  his 
I power,  after  conviction,  to  impose  a sentence,  whether  the 
I punishment  is  that  provided  by  s.  778  or  by  s.  779,  or  whether  it  is 
I that  provided  by  s.  229(3),  depends  upon  the  power  to  convict 
first,  and  such  power  as  the  magistrate  has  to  convict  is  to  be 
found  within  the  ambit  of  ss.  778  and  779  of  the  Code.  The 
I reference  in  s.  779  to  s.  229(3)  is  merely  to  the  nature  and  term 
I of  the  punishment  and  not  to  the  power  or  jurisdiction  of  the 
I magistrate.  The  distinction,  in  my  view,  between  the  sentence 
I under  s.  229(3)  and  the  sentence  of  six  months  is  one  of  the  kind 
j or  length  of  punishment  and  not  one  of  increased  or  diminished 
power  conferred  upon  the  magistrate.  He  imposes  the  sentence 
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provided  by  s.  229(3)  by  virtue  of  the  power  given  to  him  by  s. 
779,  and  not  generally  under  the  Code. 

For  the  reasons  which  I have  given,  I think  the  appeal  should 
be  allowed.  The  magistrate  is  confined,  when  the  charge  is 
laid  under  s.  229(3)  of  the  Code,  to  the  sentence  set  out  in  that 
section,  the  maximum  sentence  being  imprisonment  for  a term 
not  exceeding  12  months.  Acting  under  the  authority  of  s.  1015 
of  the  Code,  I think  that  the  sentence  should  be  that  the  appel- 
lant be  imprisoned  for  a term  of  six  months. 

Appeal  dismissed,  Hogg  J.A.,  dissenting. 


[McRUER  C.J.H.C.] 

Motorways  Ltd*  v*  Simpson  et  aL 
(and  two  other  actions)* 

Motor  Vehicles — Negligence — Duty  on  Meeting  Vehicle — Right  of  Driver 
to  Expect  Half  of  Road  Free — ‘‘Onus  of  explanation/^ — The  Highway 
Traffic  Act,  R.S.0. 1937,  c.  288,  s.  39(7). 

Where  a vehicle  meets  another  vehicle  on  a highway  it  is  the  duty  of 
the  driver,  under  s.  39(7)  of  The  Highway  Traffic  Act,  to  turn  out  to 
the  right  and  allow  the  other  vehicle  one-half  of  the  road  free.  If  he 
fails  to  do  so,  and  a collision  occurs,  a prima  facie  case  of  negligence 
is  established  and  an  “onus  of  explanation”  is  cast  upon  him.  In  the 
absence  of  any  explanation,  he  should  be  held  to  be  negligent.  The 
onus  on  him  is  merely  to  give  an  explanation  which  is  consistent  either 
with  negligence  or  with  no  negligence,  and  if  he  gives  such  an  ex- 
planation, the  onus  is  on  those  who  assert  that  he  was  negligent  to 
establish  that  fact.  Gauthier  Company  Limited  v.  The  King,  [1945] 
S.C.R.  143  at  149-50,  applied. 

The  conduct  of  a driver  suddenly  confronted  with  an  emergency,  not  of 
his  own  creation,  must  be  judged,  in  determining  whether  or  not  he 
has  been  negligent,  in  the  light  of  the  circumstances  that  confronted 
him  at  the  time.  Harding  v.  Edwards  and  Tatisich  (1922),  64  O.L.R. 
98  at  108,  affirmed  suh  nom.  Tatisich  v.  Harding  et  al.,  [1931]  S.C.R. 
16;  The  Bywell  Castle  (1879),  4 P.D.  219  at  226,  228,  applied. 

Three  actions  for  damages. 

3rd,  4th  and  5th  March  1948.  The  actions  were  tried  together 
by  McRuer  C.J.H.C.  without  a jury  at  Napanee. 

R.  R.  McMurtry,  K.C.,  for  Motorways  Ltd.  and  Laplante. 

D.  Haines,  for  J.  R.  Simpson,  the  J.  M.  Simpson  estate,  Fred 
Luby  and  Fred  Luby,  Sr. 

No  one  appeared  for  Powers  and  Ford. 


30th  March  1948.  McRuer  C.J.H.C.: — ^These  actions  came 
on  before  me  at  the  assizes  for  the  United  Counties  of  Lennox  and 
Addington  and  were  tried  together  without  a jury.  ^ ^ 

On  the  night  of  15th  August  1946,  at  about  10.15  p.m.,  Eugene 
Laplante  was  driving  a tractor  and  a loaded  trailer  belonging  to 
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Motorways  Ltd.  east  on  no.  2 highway  in  the  town  of  Deseronto. 
Just  after  the  vehicle  passed  the  intersection  of  Fourth  Street 
with  no.  2 highway,  an  automobile  owned  by  the  defendant 
Powers  and  driven  by  the  defendant  Ford,  proceeding  in  a west- 
erly direction  on  the  north  half  of  the  pavement,  drew  to  the 
south  half  of  the  pavement  and  proceeded  westerly  with  the 
left  wheels  on  the  south  shoulder  of  the  road.  Laplante  says 
that  he  assumed  that  the  intention  of  the  driver  of  the  Powers 
automobile  was  to  turn  into  a driveway  on  the  south  side  of  the 
highway.  Accordingly,  he  did  not  put  on  his  brakes  violently, 
but  he  says  he  braked  his  vehicle  gradually.  When  Laplante 
realized  that  the  Powers  car  was  not  going  to  turn  into  a drive- 
way, but  was  proceeding  directly  toward  him,  in  order  to  avoid 
a head-on  collision  he  turned  sharply  to  the  left,  crossing  the 
highway  on  to  the  north  shoulder  of  the  road.  At  this  time  an 
automobile  owned  by  J.  M.  Simpson,  now  deceased,  and  driven 
by  John  R.  Simpson,  was  proceeding  westerly  on  the  north  por- 
tion of  the  highway.  John  R.  Simpson  says  that  he  was  following 
about  100  feet  behind  the  Powers  car  when  it  turned  to  the  left 
side  of  the  road.  He  says  that  at  that  time  he  saw  the  lights  of 
the  motor  truck  coming  from  the  west  and  he  turned  on  to  the 
I north  shoulder  of  the  road  in  order  to  give  the  motor  truck  space 
to  pass  between  the  Powers  automobile  and  the  automobile  he 
i was  driving.  When  the  motor  truck  turned  to  the  curb  across 
the  road,  Simpson  turned  his  automobile  further  to  the  right. 

I Notwithstanding  this,  the  two  vehicles  collided  at  a point  clear 

1 of  the  north  edge  of  the  pavement.  In  the  meantime  the  Powers 

I automobile  passed  to  the  south  of  the  Motorways  truck  and  the 
driver  would  have  escaped  if  another  party  had  not  taken  its 
number  after  it  turned  into  Fourth  Avenue.  Laplante  says 
that  his  object  in  turning  his  vehicle  on  to  the  north  shoulder  of 
the  road  was  to  permit  the  Simpson  automobile  to  pass  to  his 
I right.  As  a result  of  the  collision,  the  Motorways  truck  was 
I damaged  to  some  extent,  the  Simpson  automobile  was  seriously 
I damaged,  and  Fred  Luby,  a passenger  in  the  Simpson  automobile, 

I suffered  considerable  personal  injury. 

I It  is  claimed  on  behalf  of  Motorways  Ltd.  that  the  defendants 
I Simpson  and  Ford  were  both  guilty  of  negligence.  The  plaintiffs 
Luby  and  Simpson  did  not  bring  action  against  Powers  and 
Ford,  but  contend  that  either  Motorways  Ltd.  is  entirely  respon- 
sible for  the  damages  sustained  or  at  least  the  defendant  Laplante 
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was  guilty  of  some  negligence  causing  or  contributing  to  the 
injuries.  In  the  action  brought  by  Motorways  Ltd.  against 
Simpson,  Powers  and  Ford  the  defendant  John  R.  Simpson  denies 
negligence  and  pleads  alternatively  that  if  the  plaintiff  suffered 
damages  they  were  caused  solely  by  the  negligence  of  Ford,  the 
operator  of  the  Powers  vehicle,  in  that: 

(a)  He  swerved  from  his  own  side  of  the  highway  to  the 
south  side  of  the  highway,  forcing  the  plaintiff’s  motor  vehicle 
on  to  the  side  of  the  highway  lawfully  occupied  by  the  defendant 
Simpson; 

(b)  He  failed  to  give  the  plaintiff’s  vehicle  one-half  of  the 
travelled  portion  of  the  highway  free; 

(c)  He  failed  to  keep  a proper  look-out; 

(d)  He  created  a sudden  emergency; 

(e)  He  was  an  incompetent  operator;  and 

(f)  He  failed  to  take  any  steps  to  avoid  a collision  which  he 
saw  or  should  have  seen  was  imminent. 

At  the  trial  counsel  for  Simpson  and  Luby  contended  that, 
notwithstanding  that  Ford  may  have  been  negligent,  Laplante 
was  guilty  of  negligence  in  that  he  failed  to  keep  a proper  look- 
out and  to  take  such  steps  as  would  have  avoided  the  emergency, 
or,  in  the  alternative,  he  himself  by  his  own  misconduct  contrib- 
uted to  the  emergency. 

During  the  trial  of  these  actions  much  evidence  was  given  as 
to  estimates  of  distances  and  speeds  and  on  the  argument  consid- 
erable effort  was  made  to  place  responsibility  by  fine  mathe- 
matical calculations.  Evidence  of  this  character  must  be  viewed 
with  a realization  of  the  fact  that  prior  to  the  accident  no  one 
was  making  calculations  of  speed  or  distance  and  that  the  events 
leading  up  to  the  accident  happened  in  a space  of  a very  few 
seconds.  While  not  impugning  the  honesty  of  any  of  the  wit- 
nesses, I do  not  think  in  the  circumstances  of  this  case  a judg- 
ment can  satisfactorily  be  founded  on  precise  estimates  of  dis- 
tances and  speeds.  There  is,  however,  no  evidence  that  would 
justify  me  in  finding  that  either  the  Simpson  automobile  or  the 
Motorways  truck  was  driven  at  any  excessive  rate  of  speed  in 
the  circumstances. 

The  legal  position  of  the  respective  drivers  of  these  three 
motor  vehicles  as  they  approached  one  another  is  clearly  laid 
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down  by  Kellock  J.  in  Gauthier  & Company  Limited  v.  The  King, 
[1945]  S.C.R.  143  at  149-50,  [1945]  2 D.L.R.  48: 

“The  driver  of  a vehicle  meeting  another  vehicle  on  a high- 
way is  entitled  to  rely  on  the  performance  by  the  approaching 
vehicle  of  the  duty  cast  upon  it  by  the  statute  referred  to  [i.e., 
s.  39(7)  of  The  Highway  Traffic  Act,  R.S.O.  1937,  c.  288,  which 
provides  that  ‘where  a person  travelling  or  being  upon  a high- 
way in  charge  of  a vehicle  meets  another  vehicle,  he  shall  turn 
out  to  the  right  from  the  centre  of  the  road,  allowing  the  vehicle 
so  met  one-half  of  the  road  free’],  and  is  in  his  turn  bound  by  a 
similar  duty.  A breach  of  this  duty  occasioning  damage  will 
establish  a prima  facie  case  of  negligence  on  the  part  of  the 
offending  vehicle,  casting  upon  the  latter  the  onus  of  explana- 
tion.” 

In  the  absence  of  anything  to  warn  him  to  the  contrary  . 
Simpson  was  entitled  to  assume  that  Laplante  would  allow  him 
I one-half  of  the  road  ahead  of  him  free.  The  collision  having 
happened  on  the  north  shoulder  of  the  road,  an  onus  of  explana- 
tion is  cast  on  Laplante.  Similarly,  Laplante  was  entitled  to 
assume  that  Ford  would,  either  by  returning  to  the  north  half  of 
the  roadway,  or  by  turning  off  the  roadway  to  the  south,  allow 
him  the  south  half  of  the  road  free.  In  the  absence  of  explana- 
tion Ford  should  be  held  to  have  been  negligent.  The  nature  of 
the  “onus  of  explanation”  is  discussed  at  length  by  Kellock  J.  in 
Gauthier  d Company  Limited  v.  The  King,  supra,  and  the  leading 
cases  both  in  England  and  in  Canada  are  there  considered  and  the 
principles  of  the  well-established  doctrine  of  res  ipsa  loquitur 
are  applied  to  a collision  on  the  highway.  The  onus,  therefore, 
that  rested  on  Laplante  in  this  case  was  to  produce  “an  explana- 
tion equally  consistent  with  negligence  and  with  no  negligence”, 
and  upon  this  being  done,  the  burden  of  establishing  negligence 
would  rest  on  those  that  asserted  that  he  was  negligent. 

Laplante  was  driving  a vehicle  which  is  lawfully  permitted 
on  the  highway.  It  had  an  over-all  length  of  approximately  40 
feet  and  a gross  tonnage  of  about  37,000  pounds.  While  there  is 
some  difference  in  the  evidence  as  to  the  exact  distance  the 
Powers  car  was  from  him  when  he  saw  it  turn  to  the  left  side  of 
the  road,  and  some  comment  was  made  in  the  argument  as  to 
why  he  did  not  see  it  before  it  turned  to  the  south  side  of  the  road, 
it  must  be  remembered  that  the  attention  of  a driver  is  on  what 
may  be  on  his  own  side  of  the  road  directly  in  front  of  him,  and 
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Laplante  was  not  called  upon  to  act  until  the  Powers  car  came 
to  the  south  side  of  the  road.  Laplante  made  one  estimate  in  his 
evidence  that  he  would  be  about  100  feet  from  the  Powers  car 
when  it  first  came  to  the  south  side  of  the  road.  At  another 
place,  he  put  it  at  150  to  200  feet.  On  his  examination  for  dis- 
covery he  said:  '‘I  saw  this  car  turn  over  on  my  side  of  the 

road  and  coming  right  down  on  my  side  as  if  he  was  looking  for 
a lane  to  turn  in.  I immediately  started  to  slow,  but  I couldn’t  get 
the  truck  turned.  As  a matter  of  fact,  I think  he  put  on  more 
speed  when  he  came  directly  in  front  of  me  so  I couldn’t  do 
anything  else  but  turn  out  to  avoid  him.”  I think  Laplante’s 
position  and  what  he  did  can  be  judged  from  the  results.  The 
truck  and  the  car  were  approaching  and  their  combined  speeds 
would  amount  to  approximately  50  miles  per  hour;  400  feet 
would  be  covered  by  the  two  vehicles  in  5 seconds.  The  distance 
between  them  after  the  Powers  car  turned  to  the  south  would 
thus  be  covered  in  a very  short  space  of  time.  In  judging  the 
conduct  of  Laplante  in  acting  under  these  circumstances,  allow- 
ance must  be  made  for  some  “thinking  time”  in  order  that  he 
might  judge  what  the  driver  of  the  Powers  car  intended  to  do 
and  what  he  should  do  in  the  circumstances.  He  must  have 
commenced  to  turn  his  vehicle  to  the  left  considerably  sooner 
than  he  estimates  in  his  evidence  as  he  was  driving  a 40-foot 
vehicle  and  he  managed  to  clear  the  approaching  Powers  car. 


Laplante’s  action  must  be  considered  in  the  light  of  the  cir- 
cumstances that  confronted  him  and  the  duty  that  rested  on 
Ford,  the  driver  of  the  Powers  car.  Laplante  contends  that  as 
soon  as  he  realized  that  Ford  was  not  going  to  give  him  half  the 
road  clear,  he  turned  his  vehicle  sharply  to  the  north  so  that  he 
could  clear  the  pavement  and  permit  the  Simpson  car  to  pass 
to  his  right.  In  order  to  hold  Laplante  guilty  of  negligence,  I 
must  be  satisfied  that  he  created  the  emergency  by  failing  to 
keep  a proper  look-out,  or  that  he  ought  to  have  realized  earlier 
that  an  emergency  would  be  created;  or,  in  the  alternative,  that 
he  acted  negligently  after  a collision  became  imminent  by  failing 
to  brake  his  vehicle  more  violently,  or  to  draw  his  vehicle  to  the 
centre  of  the  pavement  and  continuing  to  the  south  of  the  Simp- 
son car.  The  allegation  that  Laplante  failed  to  keep  a proper^^ 
look-out  or  that  he  failed  to  brake  his  vehicle  more  violently 
must  be  judged  in  the  light  of  the  fact  that  he  was  in  the  first 
instance  entitled  to  expect  that  Ford  would  allow  him  half  of  the 
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road  free.  I do  not  think  it  was  negligence  on  Laplante’s  part  to 
conclude  that  Ford  was  going  to  turn  off  the  highway  into  a 
driveway.  The  language  of  Middleton  J.A.  in  Harding  v. 
Edwards  and  Tatisichj  64  O.L.R.  98  at  108,  [1929]  4 D.L.R.  598 
(affirmed  sub  nom.  Tatisich  v.  Harding  et  al.,  [1931]  S.C.R.  167, 
[1931]  2 D.L.R.  521),  applies  with  great  force  to  all  that  fol- 
lowed afterwards: 

“The  case  emphasises  the  necessity  of  charity  in  judging  the 
conduct  of  one  who  is  not,  it  is  true,  in  the  actual  agony  of  col- 
lision, but  upon  whom,  in  the  language  I have  already  quoted 
[from  The  City  of  Lincoln  (1889),  15  P.D.  15],  ‘the  hand  of  the 
original  wrongdoer  was  still  heavy,’  before  his  conduct  can  be 
regarded  as  the  act  of  a conscious  intervening  agent.  If  in  truth 
j such  a one  is  ‘acting  on  the  impulse  of  personal  peril’  he  may  yet 
I be  ‘only  a link  in  a chain  of  causation  extending  from  the  initial 
1 negligence  to  the  subsequent  injury,’  to  quote  again  the  words 

1 of  Hamilton,  L.J.,  in  Latham  v.  R.  Johnson  d Nephew  Ltd., 

I [1913]  1 K.B.  398.” 

The  fundamental  principles  of  law  to  be  applied  in  consider- 
' ing  whether  Laplante  has  been  proved  to  be  negligent  in  this 

I case  are  well  established,  and  it  is  not  necessary  for  me  to  review 

! again  the  many  authorities  that  have  been  so  often  discussed  in 
I our  courts.  The  primary  negligence  was  that  of  Ford,  who  by 
j his  unlawful  act  put  Laplante  in  a position  of  danger.  Laplante 
! did  not  act  unreasonably  in  assuming  that  Ford  would  comply 
j with  the  law.  His  conduct  is  therefore  to  be  judged  by  his  acts 
I after  it  was  or  might  have  been  apparent  to  him  that  Ford  was 
I going  to  continue  a course  that  would  make  a collision  so 
threatening  that  appropriate  measures  ought  to  be  taken  to 
avoid  it.  In  measuring  the  duty  of  Laplante  one  must 
keep  firmly  in  mind  the  oft-repeated  words  of  Lord  Justice 
Cotton  in  The  By  well  Castle  (1879),  4 P.D.  219  at  228: 
“ ...  in  my  opinion  the  sound  rule  is,  that  a man  in  charge 
of  a vessel  is  not  to  be  held  guilty  of  negligence,  or  as  contribut- 
ing to  an  accident,  if  in  sudden  emergency  caused  by  the  default 
or  negligence  of  another  vessel,  he  does  something  which  he 
might  under  the  circumstances  as  known  to  him  reasonably 
think  proper;  although  those  before  whom  the  case  comes  for 
adjudication  are,  with  a knowledge  of  all  the  facts,  and  with 
time  to  consider  them.,  able  to  see  that  the  course  which  he 
adopted  was  not  in  fact  the  best.” 
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And  Lord  Justice  Brett  in  the  same  case  said,  at  p.  226: 
“ . . . any  Court  ought  to  make  the  very  greatest  allowance  for 
a captain  or  pilot  suddenly  put  into  such  difficult  circumstances; 
and  the  Court  ought  not,  in  fairness  and  justice  to  him,  to  require 
perfect  nerve  and  presence  of  mind,  enabling  him  to  do  the  best 
thing  possible.” 

I think  Laplante  offered  an  explanation  that  is  quite  consist- 
ent with  no  negligence,  and  that  those  who  have  asserted  that  he 
was  negligent  have  failed  to  discharge  the  onus  that  rests  on 
them.  I am  far  from  satisfied  that  the  emergency  in  which 
Laplante  acted  was  of  his  own  making,  or  that  he  by  negligence 
contributed  to  it,  or  that  he  was  guilty  of  any  negligence  in 
acting  as  he  did  after  the  emergency  arose. 

It  is  quite  clear  from  what  I have  said  that  there  is  no 
negligence  on  John  R.  Simpson,  and  I so  find. 

I therefore  find  that  the  defendant  Ford  is  solely  responsible 
for  the  injuries  sustained  by  the  parties  in  these  cases.  Judg- 
ment will  go  for  the  plaintiff  Motorways  Ltd.  against  William 
Powers,  Sr.,  and  James  Ford  for  $810,  together  with  the  costs 
of  the  action. 

The  claim  of  Motorways  Ltd.  against  the  J.  M.  Simpson 
estate  has  been  abandoned,  no  order  of  revivor  having  been 
taken  out.  The  action  as  against  John  R.  Simpson  should  be 
dismissed  with  costs. 

The  action  brought  by  Fred  Luby,  an  infant,  by  his  next 
friend  Fred  Luby,  Sr.,  and  the  said  Fred  Luby,  Sr.,  against 
Motorways  Ltd.  and  Eugene  Laplante  will  be  dismissed  with 
costs. 

The  action  of  Katharine  Sarah  Simpson  and  the  Canada 
Trust  Company,  executors  of  the  estate  of  J.  M.  Simpson,  de- 
ceased, against  Motorways  Ltd.  and  Eugene  Laplante  will  be 
dismissed  with  costs. 

I assess  the  damages  in  the  actions  dismissed  as  follows : 

Fred  Luby,  Sr.,  at  $503.45 

Fred  Luby,  Jr.,  at  $2,500.00 

J.  M.  Simpson  Estate  at  $800.00. 

Judgment  accordingly. 

Solicitors  for  Motorways  Ltd:  Chitty,  McMurtry,  Ganong, 
Wright  d Keith ^ Toronto. 

Solicitors  for  Simpson  and  Luby:  Haines  d Haines,  Toronto. 

Solicitor  for  Powers  and  Ford:  E.  Ormonde  Butler,  Belleville. 
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Contracts — Inducing  Breach  of  Contract — Actionability  as  Tort — Nature 
and  Foundation  of  Cause  of  Action. 

Labour  Law — Liability  of  Trade-union  Officials  Inducing  or  Attempting 
to  Induce  Breach  of  Contract  between  Employer  and  Employees  or 
between  Employer^  as  Subcontractor,  and  General  Contractor — Im- 
materiality of  Defendants  Motive — Distinction  between  this  Action 
and  Action  for  Conspiracy  to  Injure  Plaintiff  in  his  Business. 

An  action  for  damages  for  inducing  a breach  of  contract  is  wholly  dis- 
tinct from  an  action  for  conspiracy  to  injure  the  plaintiff  in  his  trade 
or  business.  In  the  “inducing”  cases  the  object  of  the  person  or  per- 
sons who  interfere  wrongfully  and  without  justification  with  con- 
tractual rights  is  wholly  immaterial  as  a defence,  whereas  in  an  action 
for  conspiracy  the  dominant  object  of  those  who,  by  acting  in  com- 
bination, injure  another’s;  trade  or  business  is  all-important  in  fixing 
liability.  In  the  latter  case  the  acts  are  illegal  only  if  the  real  object 
was  to  injure,  and  damage  follows,  while  if  the  dominant  object  was 
to  benefit  a trade-union,  the  fact  that  the  acts  done  with  that  object 
inflict  damage  upon  the  plaintiff  is  of  no  legal  consequence.  Crofter 
Hand  Woven  Harris  Tweed  Company,  Limited  et  al.  v.  Veitch  et  al., 
[1942]  A.C.  435,  applied. 

Where,  on  the  other  hand,  the  tort  relied  on  is  the  inducing  of  a breach 
of  contract,  the  fact  that  several  persons  have  combined  to  effect  that 
purpose  does  not  change  the  nature  of  the  cause  of  action,  or  make 
applicable  the  principles  which  govern  liability  in  cases  of  conspiracy 
to  injure.  The  result  of  this  is  that  where  the  defendants  in  a trade- 
union  case  are  found  to  have  wrongfully  induced  a breach  of  contract 
between  an  employer  and  his  employees,  they  are  not  entitled  to  rely 
upon  the  defence  that  their  dominant  object  was  to  benefit  or  advance 
the  interests  of  the  union. 

While  it  is  not  unlawful  for  union  officials,  clothed  with  the  necessary 
authority,  to  call  men  out  on  strike,  if  no  breach  of  contract  is  there- 
.by  induced,  yet  where  men  are  called  out  or  withdrawn  as  a means 
of  inducing  a breach  of  their  contracts  with  their  employer,  and  with 
the  further  object  of  bringing  about  the  termination  of  the  employ- 
er’s contract  with  a third  person,  the  calling-out  or  withdrawal 
amounts  to  a wrongful  interference  with  the  employer’s  rights,  and 
may  be  enjoined. 

Klein  v.  Jenoves  and  Varley,  [1932]  O.R.  504  at  509-10,  applied. 

An  action  for  an  injunction  and  for  damages. 

17th  to  20th  December  1947.  The  action  was  tried  by  LeBel 
J.  without  a jury  at  Sarnia. 

N.  L.  Mathews,  K.C.,  for  the  plaintiff. 

. H.  Nethery,  for  the  defendants. 

2nd  April  1948.  LeBel  J.: — The  plaintiff  carries  on  business 
at  Sarnia  as  an  electrical  contractor  under  the  name  of  A-1  Elec- 
tric. In  that  city  the  Dow  Chemical  Company  of  Canada  Limited 
is  now  constructing  a large  manufacturing  plant  which  it  is  said 
will  involve  an  expenditure  of  some  millions  of  dollars  over  a 
period  of  several  years.  The  general  contractors  are  the  Austin 
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Company  Limited  and  the  plaintiff  alleges  that  he  has  a subcon- 
tract with  them  dated  24th  March  1947,  for  the  installation  of  the 
power  and  electrical  equipment  in  the  new  plant.  He  regards  this 
subcontract,  perhaps  not  without  justification,  as  a very  valuable 
one.  The  plaintiff  also  has,  so  he  alleges,  a collective  bargaining 
agreement,  negotiated  two  days  earlier  with  one  Neely  and  one 
Reid,  who  were  then  the  president  and  business  manager  respec- 
tively of  the  Sarnia  branch,  or  Local  No.  B.  530,  of  the  Interna- 
tional Brotherhood  of  Electrical  Workers,  an  international  trade- 
union.  I shall  hereafter  refer  to  the  branch  or  local  as  “the 
Local”  and  to  the  International  Brotherhood  as  “the  Union”. 

The  defendant  Raymond,  who  resides  in  Windsor,  is  and  has 
been  since  1st  January  1947  the  international  vice-president  for 
Canada  and  Newfoundland  of  the  Union.  The  defendant  Hadley 
was  the  president,  and  the  defendant  Papple  was  the  business 
manager,  of  the  Local  at  times  which  are  alleged  to  be  most 
material. 


On  11th  June  1947,  by  order  of  Mr.  Justice  Genest,  the  de- 
fendants, their  agents  and  servants,  were  restrained  from  “induc- 
ing, attempting  to  induce,  conspiring  to  induce  or  continuing  to 
induce  a breach”  of  the  plaintiff’s  contract  with  the  Austin  Com- 
pany, “by  interfering  with  the  employees  of  the  plaintiff,  or  by  re- 
quiring the  said  employees  to  cease  working  for  the  plaintiff  or 
to  continue  refraining  [from]  work  for  the  plaintiff  by  concerted 
action”.  Mr.  Justice  Gale  continued  the  injunction  until  the  trial 
or  other  final  disposition  of  the  action. 

The  plaintiff  alleges  in  his  statement  of  claim  that  the  defend- 
ants have  wrongfully  interfered  with  his  rights  under  his  con- 
tracts and  he  seeks  damages  and  judgment  making  the  injunction 
permanent.  In  a general  denial  of  all  the  plaintiff’s  allegations, 
the  defendants  dispute  the  existence  of  both  the  subcontract  and 
the  collective  agreement  and  I think  I might  conveniently  begin 
with  a discussion  of  these  two  documents. 

The  attack  upon  the  plaintiff’s  subcontract,  if  I have  ap- 
preciated the  argument,  is  upon  the  ground  that  the  plainiff  is  not 
a hona  fide  employer  of  labour,  and  it  was  said  that  this  factor 
in  some  way  affects  the  legality  of  the  document.  It  was  estab-g,! 
lished  in  evidence  that  immediately  before  the  making  of  the 
subcontract  the  plaintiff  was  the  Austin  Company’s  electrical; 
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I superintendent  and  that  the  electricians  under  him  were  likewise 
' employees  of  that  company.  The  plaintiff’s  qualifications  as  an 
electrical  contractor  were  also  said  to  be  lacking.  The  subcon- 
tract makes  it  clear  that  the  plaintiffs  remuneration  as  a con- 
tractor is  by  way  of  a fixed  weekly  sum,  which  is  perhaps  un- 
! usual,  and  there  were  some  other  features  about  the  arrange- 
ment which  were  referred  to  as  being  out  of  the  ordinary,  but 
these  are  understandable,  in  my  opinion,  having  regard  to  the  in- 
creased buying  and  priority  facilities  of  the  Austin  Company  and 
to  postwar  conditions  generally.  The  policy  of  the  Union  is 
I against  entry  into  collective  bargaining  agreements  with  general 
j contractors,  such  as  the  Austin  Company,  and  against  union 
i members  working  for  other  than  a recognized  independent  elec- 
trical contractor.  The  defendant  Raymond  testified  that  he  had 
acquainted  an  official  of  the  Austin  Company  with  knowledge  of 
this  fact,  that  he  had  given  that  company  a certain  length  of  time 
; to  make  an  agreement  with  an  independent  electrical  contractor, 

I and  that  when  the  plaintiff  was  put  up  as  such  it  was  felt  that  the 
Austin  Company  had  set  him  up  for  the  purpose  of  circumventing 
union  policy.  The  plaintiff  was,  so  it  was  said  by  Mr.  Raymond, 
a mere  “stooge”  for  the  Austin  Company.  It  is  not  necessary  to 
review  the  qualifications  or  activities  of  the  plaintiff  as  an  elec- 
trical contractor.  I am  satisfied  that  he  qualifies  as  such  from 
the  standpoint  of  training  and  experience  and  there  was  no  evi- 
dence to  justify  a finding  to  the  contrary,  much  less  to  establish 
that  by  contracting  with  him  the  Ausin  Company  sought  to  em- 
barrass the  Union.  That  company  was  entitled  to  its  own  opin- 
ion as  to  the  plaintiff’s  suitability  and  hence  to  contract  with  him 
if  it  saw  fit,  whatever  the  Union  may  have  thought  of  its  action 
in  so  doing.  The  subcontract  which  was  filed  as  ex.  2 speaks  for 
itself  and  it  is,  in  my  opinion,  a perfectly  valid  agreement.  It  fol- 
lows from  this  that  the  plaintiff  was  at  the  time  of  the  alleged 
acts  of  interference  a bona  fide  employer  of  labour,  and  that  the 
workmen  engaged  upon  the  electrical  installations  in  the  Dow 
plant  were  then  his  employees  and  not  the  employees  of  the  Aus- 
tin Company. 

The  defendants’  contentions  with  regard  to  the  collective  bar- 
gaining agreement  are  substantial.  I do  not  propose  to  go  into 
the  circumstances  surrounding  its  execution,  except  to  say  that  I 
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entertain  no  doubt  but  that  the  plaintiff  sought  to  procure  it  in 
order  to  make  it  serve  as  a favourable  talking-point  in  his  subse- 
quent negotiations  with  the  Austin  Company.  It  is  significant 
in  this  connection  that  the  workmen’s  scale  of  wages  under  both 
documents  is  identical.  But  I am  satisfied  on  the  evidence  that 
the  plaintiff  understood  from  both  Mr.  Reid  and  Mr.  Neely,  who 
were  the  negotiating  committee  for  the  Local,  that  the  document 
they  signed  was  to  be  subject  to  the  approval  of  the  body  of  the 
Local  before  it  became  operative.  In  effect  that  is  what  both 
these  gentlemen  testified,  and  the  fact  was  not  denied  by  the 
plaintiff.  The  collective  agreement  with  the  plaintiff  was  never 
ratified  by  the  Local.  Moreover,  this  document  is  expressly  made 
“subject  to  the  approval  of  the  International  President  of  the  In- 
ternational Bro.  of  Elec.  Workers”,  and  such  approval  was  never 
obtained.  It  was  proved  to  my  satisfaction  that  the  terms  of  the 
collective  agreement  as  to  wages,  hours  and  working  conditions 
were  the  same  as  the  Local  had  been  trying  unsuccessfully  to 
negotiate  with  other  electrical  contractors  in  Sarnia  and  were 
therefore  such  as  might  not  reasonably  be  objected  to  by  the 
Union’s  international  president,  but  the  document  makes  it  clear 
by  the  following  recital  that  the  identity  and  qualifications  of  the 
electrical  contractor  are  of  no  minor  importance  in  an  agreement 
of  this  kind : 

“Certain  qualifications,  knowledge,  experience,  and  financial 
responsibility  are  required  of  everyone  desiring  to  be  an  Employ- 
er in  the  Electrical  Industry.  Therefore,  an  Employer  who  con- 
tracts for  electrical  work  is  a person,  firm  or  corporation  having 
these  qualifications  and  maintaining  a permanent  place  of  busi- 
ness and  a suitable  financial  status  to  meet  payroll  requirements”. 

The  approval  of  the  international  president  of  the  Union  was, 
in  my  opinion,  a condition  precedent  and  not  a mere  matter  of 
form,  as  plaintiff’s  counsel  argued.  I am  satisfied,  therefore,  that 
the  defendants’  objection  to  the  validity  of  the  collective  agree- 
ment is  sound  and  must  prevail.  That  conclusion,  however,  does 
not  dispose  of  this  case,  for  there  were  in  existence,  at  the  times 
of  the  alleged  acts  of  interference,  the  several  contracts  of  em- 
ployment between  the  plaintiff  and  his  men,  and  Mr.  Mathews 
argues  that  wrongful  interference  with  these  in  the  circumstances 
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of  the  case  is  actionable  as  a tort.  I propose  now  to  deal  with  the 
alleged  acts  of  interference. 

Shortly  after  the  collective  agreement  had  been  signed  by  the 
plaintiff  and  by  Messrs.  Reid  and  Neely  it  came  under  the  fire 
of  some  of  the  members  of  the  Local.  The  objection  was  not  as 
to  any  term  or  condition  contained  in  the  document  but  was  di- 
rected solely  to  its  recognition  of  the  plaintiff  as  an  independent 
electrical  contractor  and  to  the  fact  that  the  document  had  been 
signed  by  the  two  officers  before  the  Local  had  been  asked  to  pass 
upon  the  plaintiff’s  qualifications  as  such.  The  fact  the  men 
under  the  plaintiff  were  now  receiving  a better  wage  than  had 
ever  prevailed  in  the  trade  in  Sarnia  before  was  not  sufficient  to 
overcome  the  objection,  and  in  the  result  the  defendant  Raymond 
received  a telegram  of  protest  from  some  member  of  the  Local, 
purporting  to  have  been  sent  on  behalf  of  a considerable  major- 
ity of  the  members.  I should  perhaps  say  here  that  not  all  the 
members  of  the  Local  were  employed  by  the  plaintiff ; I gathered 
from  the  evidence  that  many — I am  unable  to  say  in  what  pro- 
portion— worked  for  other  employers.  On  27th  March  Mr.  Ray- 
mond proceeded  to  Sarnia  and  took  part,  no  doubt  a prominent 
part,  in  a special  meeting  held  on  the  Local’s  premises  that 
evening.  He  had  met  the  plaintiff  prior  to  the  meeting  and- in- 
formed him  that  the  members  of  the  Local  objected  to  the  col- 
lective agreement.  There  was  some  conflict  in  the  evidence  as 
to  just  what  took  place  at  this  first  meeting,  but  I prefer  the 
evidence  of  Mr.  Raymond  as  to  what  actually  happened.  He  said 
there  had  been  some  objection  raised  about  the  plaintiff’s  con- 
duct towards  the  men  under  him,  but  that  the  main  complaint 
had  had  to  do  with  the  action  of  Messrs.  Reid  and  Neely  in  sign- 
ing the  collective  agreement  before  submitting  it  for  approval  to 
a meeting  of  the  Local.  This  action  on  the  part  of  these  two 
gentlemen  had  proved  so  distasteful  to  the  members  that  they 
asked  them  to  resign  from  their  respective  offices,  which  they  did 
shortly  afterwards.  Mr.  Raymond  said  that  he  had  asked  each 
member  in  turn  “to  speak  his  piece”;  he  had  made  no  threats  and 
he  had  not  attempted  to  influence  them  in  their  individual 
decisions.  The  result,  he  testified,  was  that  23  of  the  members 
were  opposed  to  supplying  workmen  to  the  plaintiff  and  that  4 
had  preferred  “to  remain  neutral”.  How  many  of  those  who 
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were  working  on  the  Dow  job  opposed  continuing  to  work  for  the 
plaintiff  was  not  mentioned,  if  known,  but  I gather  that  most  of 
the  workers  so  engaged  were  present  and  objected  to  doing  so. 
Mr.  Raymond  saw  the  plaintiff  again  after  the  meeting  and  noti- 
fied him  of  the  result. 

Another  special  meeting  of  the  Local  was  held  towards  the 
latter  part  of  April.  The  plaintiff  saw  Mr.  Raymond  again  before 
that  meeting  and  he  said  that  Mr.  Raymond  told  him  that  the 
collective  agreement  “wasn’t  worth  the  paper  it  was  written  on 
since  it  had  not  been  ratified  by  the  Union’s  international  presi- 
dent”, but  that  the  Union  would  recognize  him  as  an  electrical 
contractor  if  he  got  off  the  Dow  job  and  secured  a contract  else- 
where. In  his  argument  counsel  for  the  plaintiff  placed  consider- 
able emphasis  on  this  latter  statement,  which  Mr.  Raymond  ad- 
mitted, but  it  seems  to  have  been  a perfectly  reasonable  position 
to  have  taken  in  view  of  the  fact  that  he  thought  that  the  plain- 
tiff was  not  a bona  fide  contractor  but  was  in  reality  an  employee 
of  the  Austin  Company.  The  plaintiff  testified  that  Mr.  Raymond 
also  informed  him  that  he  must  be  off  the  job,  i.e.^  replaced  by 
another  contractor,  within  thirty  days,  and  this  was  not  denied. 

After  this  conversation  the  plaintiff  appears  to  have  discussed 
his  troubles  with  representatives  of  the  local  press  in  Sarnia, 
and  Mr.  Raymond  also  accorded  an  interview  to  the  newspaper 
reporters.  From  the  latter  interview  the  following  appeared  in 
the  columns  of  the  Sarnia  Canadian  Observer  on  24th  April : 

“ T will  seek  an  appointment  with  the  local  manager  of  the 
Austin  Company  Limited  tomorrow  to  advise  them  that  we  defi- 
nitely will  not  supply  electricians,  members  of  the  I.B.E.W.,  to 
work  on  a contract  held  by  A.  H.  FokuhF  John  Raymond,  Wind- 
sor, Canadian  vice-president  of  the  union,  stated  in  an  interview 
last  evening.  ‘There  are  other  electrical  contractors  in  this  city 
recognized  by  our  union  capable  of  carrying  on  this  work,’  he  said. 

“The  awarding  of  the  subcontract  for  electrical  work  on  the 
new  glycol  building  at  Dow  Chemical  Co.  to  a company  headed 
by  Mr.  Fokuhl  was  ‘strictly  a subterfuge,’  Mr.  Raymond  stated. 
‘Mr.  Fokuhl  is  strictly  a stooge  for  the  Austin  people’,  he  added.” 
Mr.  Raymond’s  only  comment  on  the  press  item  at  the  trial 
was  that  he  hadn’t  used  the  word  “tomorrow”. 
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Just  what  took  place  at  the  April  meeting  is  by  no  means 
clear,  but  the  members  must  have  abided  by  their  earlier  deci- 
sion, and,  whether  the  question  was  actually  put  to  a vote  or  not, 
must  have  decided  to  authorize  Mr.  Raymond  either  to  give  the 
Austin  Company  a period  of  thirty  days  to  reach  an  agreement 
with  a new  electrical  contractor  or  to  take  such  steps  as  he  con- 
sidered necessary  to  accomplish  that  object,  because  after  the 
meeting  Mr.  Raymond  talked  to  the  representatives  of  the  press 
again  and  the  same  newspaper  dealt  with  this  interview  in  its 
edition  of  25th  April  as  follows : 

‘The  Austin  Company  Limited  will  be  given  30  days  within 
which  to  replace  A.  H.  Fokuhl  as  electrical  sub-contractor  on  the 
glycol  building  construction  at  the  Dow  Chemical  Co.  plant,  John 
Raymond,  Windsor,  Canadian  vice-president  of  the  International 
Brotherhood  of  Electrical  Workers,  announced  today.  . . . 

“ ‘If  our  perfectly  proper  request  is  not  met  we  will  have  no 
alternative  but  to  withdraw  our  union  members  from  the  job  and 
to  refuse  to  supply  any  replacements  from  our  union  membership 
until  such  time  as  this  job  is  given  to  a recognized  electrical  con- 
tractor,’ Mr.  Raymond  said.” 

Mr.  Raymond  admitted  that  he  had  in  substance  been  correct- 
ly reported. 

On  26th  April  Mr.  Raymond  sent  the  following  telegram  to  an 
Austin  Company  official  and  forwarded  a copy  of  it  to  the  plain- 
tiff: 

“Unless  established  Union  Electrical  Contractor  having  Con- 
tractual relations  with  Local  Union  B-530  of  the  International 
Brotherhood  of  Electrical  Workers,  Sarnia,  is  on  the  Dow  project 
within  thirty  days  members  shall  refrain  from  work.  A-1  Elec- 
tric not  an  established  Electrical  Union  Contractor  and  has  no 
authentic  contractual  relations  with  the  above  mentioned  Union. 
Your  immediate  co-operation  will  be  appreciated.” 

On  or  about  28th  April  the  plaintiff  drafted  a petition  ad- 
dressed to  “the  E.B.E.W.”  and  it  was  signed  by  17  of  his  em- 
ployees. Some  at  least  of  the  signatures  were  obtained  on  the 
understanding,  thought  to  have  been  reached  with  the  plaintiff, 
that  the  petition  would  be  sent  to  Mr.  Raymond,  but  the  plaintiff 
sent  it  to  the  Union’s  international  head  office  at  Washington, 
D.C.,  instead,  and  it  was  not  received  by  Mr.  Raymond  until 
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about  the  middle  of  May.  The  petition  expressed  satisfaction 
with  working  conditions,  hours  and  rates  of  pay  and  indicated 
that  there  were  “no  objections  to  working  under  A-1  Electric”. 
Mr.  Raymond  said  that  he  regarded  the  petition  as  a reflection 
upon  him  and  he  seems  to  have  felt  hurt  that  it  had  been  sent  in 
“over  his  head”. 

On  26th  May,  the  last  day  fixed  for  the  plaintiff’s  replacement 
by  the  Austin  Company,  Mr.  Raymond  returned  to  Sarnia  and 
the  Local  held  another  special  meeting  that  evening.  It  appears 
to  have  been  a rather  stormy  session,  but  Mr.  Raymond  insisted 
that  he  had  done  no  more  than  express  his  annoyance  over  the 
petition  and  had  told  the  members  that  they  must  make  a final 
decision  as  to  whether  they  would  or  would  not  work  for  the 
plaintiff.  He  denied  threatening  them  in  any  way.  The  defend- 
ant Papple  testified  that  Raymond  had  said  that  the  members 
of  the  Local  had  made  a decision,  that  a principle  was  involved, 
and  that  he  thought  they  should  abide  by  the  decision  they  had 
made.  One  of  the  plaintiff’s  employees,  Albert  McLaughlin,  called 
by  the  plaintiff,  swore  that  Mr.  Raymond  had  said  that  the 
men  must  walk  out  and  that  there  was  no  use  in  disputing  the 
fact.  He  also  testified  that  “very  close  to  one  hundred  percent 
were  in  favour  of  no  walkout”.  He  was  corroborated  substantial- 
ly by  another  of  the  plaintiff’s  employees,  Lome  Lucas,  and  a 
third  employee,  John  Watt,  swore  in  effect  that  Mr.  Raymond 
had  said:  “You  are  not  going  to  work  tomorrow.”  The  defence 
witnesses,  with  the  exception  of  Mr.  Raymond  himself,  were 
evasive  in  their  evidence  on  the  question  of  the  “calling  out”,  and 
I have  no  doubt,  considering  all  the  circumstances,  that  Mr.  Ray- 
mond did  express  himself  forcibly  in  favour  of  the  members  abid- 
ing by  their  former  decision,  regardless  of  the  feelings  of  the 
members  who  had  signed  the  petition,  and  that  he  did  call  the 
plaintiff’s  men  out,  or  did,  as  he  said  was  the  intention  in  one  of 
his  press  interviews  “withdraw  [the]  Union  members  from  the 
job”.  As  a result  none  of  the  plaintiff’s  20  workmen  reported  for 
work  the  next  morning.  I am  satisfied  that  this  is  what  happened 
not  only  from  the  oral  evidence  of  what  occurred  at  this  meet- 
ing and  from  what  went  before,  but  also  from  the  subsequent 
conduct  of  the  plaintiff’s  employees,  which  I shall  refer  to  pres- 
ently. I have  also  concluded  that  the  defendants  Hadley  and 
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Papple,  as  well  as  some  other  members  of  the  Local,  supported 
the  call  to  walk  out  and  by  their  conduct  generally  influenced  the 
men  against  returning  to  work  on  the  morning  of  27th  May. 

After  the  walkout  the  plaintiff  sought  and  secured  the  in- 
junction in  this  action  and  in  consequence  about  12  of  the  plain- 
tiff’s men  returned  to  work  for  him.  At  a subsequent  meeting 
of  the  Local,  held  about  17th  June,  at  which  the  defendant  Ray- 
mond was  not  present,  these  12  men  were  called  to  account.  It 
was  said  that  they  were  told  by  the  defendant  Papple  that  “they 
were  on  charge”  or  “would  be  placed  on  charge”,  since  they  had 
gone  back  to  work  for  the  plaintiff  without  union  sanction,  and 
that  they  had  no  vote.  The  12  appear  to  have  walked  out  of  the 
meeting  without  trying  to  vote.  What  question  or  questions  were 
to  be  put  to  a vote  or  what,  if  anything,  was  voted  on,  does  not 
appear  in  the  evidence.  On  23rd  June,  upon  a motion  made  re- 
turnable by  special  leave  before  Mr.  Justice  Barlow,  the  plaintiff 
sought  an  order  of  committal  against  the  defendants  for  breach 
of  the  terms  of  the  injunction,  but  before  or  during  the  hearing 
of  the  motion  the  defendants  Hadley  and  Papple  undertook  to 
permit  the  plaintiff’s  employees  to  work  for  him  “free  of  all 
threats  of  fine,  suspension,  or  expulsion”  from  the  Union.  The 
plaintiff  was  satisfied  and  the  motion  was  abandoned.  After  this 
undertaking  was  given,  still  more  of  the  plaintiff’s  employees  re- 
turned to  work  for  him,  although  two  or  three  men  never 
returned. 

The  plaintiff  alleges  specifically:  “that  the  defendants  per- 
sonally, and  through  their  servants,  agents  and  assistants  have 
wrongfully  interfered  with  [his]  employees  ...  by  inducing 
[them]  by  concerted  action,  or  by  threatening  to  fine,  suspend 
or  expel  [them  from  the  Union]  to  cease  working  for,  and  to 
continue  refraining  from,  working  for  [him].”  By  an  amend- 
ment of  his  claim  made  at  the  trial  he  further  alleges  an  attempt 
to  induce  a breach  of  his  subcontract  with  the  Austin  Company, 
and  says  in  this  connection  that  the  defendant  Raymond  did  de- 
mand of  that  company  that  it  break  its  contract  with  him  and  en- 
ter into  a contract  with  a contractor  other  than  himself. 

While  there  was  interference  with  the  plaintiff’s  workmen  by 
the  concerted  action  of  the  defendants,  in  my  opinion  there  was 
no  threat  to  fine,  suspend  or  expel  them  before  they  refrained 
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from  work  on  27th  May.  Any  threat  of  that  nature  could  be 
found  only  in  the  circumstances  of  the  meeting  of  17th  June.  That 
meeting  took  place  after  the  walkout,  so  that  nothing  that  oc- 
curred thereat  could  have  influenced  the  men  to  cease  work  for 
the  plaintiff,  and  it  need  not  be  considered  further.  It  remains  to 
be  decided  whether  the  earlier  interference  was  wrongful  or  il- 
legal as  the  plaintiff  contends. 

It  should  be  noted  that  the  plaintiff  does  not  plead,  nor  did  his 
counsel  argue,  that  the  defendants  have  conspired  to  injure  him 
in  his  trade  or  business,  which  is  a different  tort  altogether.  I 
make  this  observation  because  the  English  line  of  decision  on  this 
branch  of  our  law  clearly  segregates  the  “inducing  breach  of 
contract”  cases  from  the  type  of  case  which  is  concerned  with  a 
conspiracy  to  injure,  as  Professor  Laskin  remarks  in  his  admi- 
rable article  on  “Labour  Law:  1923-1947”,  in  The  Canadian  Bar 
Review,  vol.  26,  at  p.  297. 

While  in  the  conspiracy  cases  there  must,  of  course,  be  a 
combination  of  persons,  which  is  not  a necessary  element  in  the 
inducing  cases,  the  real  and  important  distinction  between  the 
two  causes  of  action,  it  seems  to  me,  is  that  in  the  inducing  cases 
the  object  of  the  person  or  persons  who  interfere  wrongfully  and 
without  justification  with  contractual  rights  is  wholly  im- 
material as  a valid  defence,  whereas  in  the  conspiracy  cases  the 
object,  or  more  correctly,  since  the  decision  in  Crofter  Hand 
Woven  Harris  Tweed  Company,  Limited  et  al.  v.  Veitch  et  al. 
[1942]  A.C.  435,  [1942]  1 All  E.R.  142,  the  dominant  object  of 
the  persons  who  act  in  combination,  and  who  by  so  doing  injure 
a person’s  trade  or  business,  is  all-important  in  fixing  liability.  In 
these  latter  cases  if  the  real  object  is  to  injure,  and  damage  fol- 
lows, the  acts  are  illegal;  if,  on  the  other  hand,  the  dominant 
object  is,  for  example,  to  benefit  a trade-union,  the  fact  that  the 
acts  inflict  damage  upon  a person  is  of  no  legal  consequence.  Lord 
Wright  at  p.  472  explains  this  rather  anomalous  situation  thus: 

“I  have  been  attempting  to  define  the  legal  background  of 
the  tort,  a conspiracy  to  injure,  before  I seek  to  express  my  o- 
pinion  on  the  appellants’  contentions.  I have  not  sought  to  recon- 
cile all  that  has  been  said  on  the  question  in  the  authorities.  For 
various  reasons,  perhaps  obvious  enough,  some  due  to  the  earlier 
combination  laws,  some  perhaps  influenced  by  personal  predilec- 
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tions  of  some  judges  in  the  earlier  years  of  this  century,  recon- 
ciliation of  all  the  observations  is  impossible.  But  after  all,  law 
does  not  depend  on  balancing  expressions,  as  R.  S.  Wright  in  his 
work  on  Criminal  Conspiracy,  at  p.  51,  wisely  observed.  I have 
attempted  to  state  principles  so  generally  accepted  as  to  pass  into 
the  realm  of  what  has  been  called  jurisprudence,  at  least  in  Eng- 
lish law,  which  has  for  better  or  worse  adopted  the  test  of  self- 
interest  or  selfishness  as  being  capable  of  justifying  the  deliberate 
doing  of  lawful  acts  which  inflict  harm,  so  long  as  the  means  em- 
ployed are  not  wrongful.  The  common  law  in  England  might 
have  adopted  a different  criterion,  and  one  more  consistent  with 
the  standpoint  of  a man  who  refuses  to  benefit  himself  at  the 
cost  of  harming  another.  But  we  live  in  a competitive  or  ac- 
quisitive society,  and  the  English  common  law  may  have  felt  that 
it  was  beyond  its  power  to  fix  by  any  but  the  crudest  distinctions 
the  metes  and  bounds  which  divide  the  rightful  from  the  wrong- 
ful use  of  the  actor’s  own  freedom,  leaving  the  precise  applica- 
tion in  any  particular  case  to  the  jury  or  judge  of  fact.  If  further 
principles  of  regulation  or  control  are  to  be  introduced,  that  is 
matter  for  the  legislature.” 

It  would  be  idle  to  suggest  that  if  a breach  of  contract  is 
wrongfully  induced  by  a number  of  people,  the  person  prej- 
udicially affected  thereby  is  not  injured  in  his  trade  or  business, 
but  the  line  between  the  two  types  of  case  to  which  I have  refer- 
red has  been  so  clearly  drawn  by  the  authorities  as  to  have  be- 
come well  settled.  In  the  inducing  cases  the  gist  of  the  action  is 
the  interference  with  contractual  rights,  in  the  other  type  of 
action  the  gist  is  in  the  combination  or  conspiracy,  and  a plain- 
tiff has,  of  course,  the  right  to  frame  his  action  as  he  chooses. 
Where  the  tort  relied  upon  is  the  inducing  of  a breach  of  con- 
tract, as  here,  the  fact  that  one  or  more  persons  combine  to  effect 
that  purpose  does  not,  in  my  opinion,  change  the  nature  of  the 
cause  of  action;  the  result  is  merely  that  the  several  defendants 
who  have  thus  combined  to  induce  the  breach  may  be  held  liable 
if  damages  ensue.  In  other  words,  the  acting  in  concert  to  in- 
duce the  breach  of  contract  does  not  make  applicable  the  princi- 
ples which  govern  liability  in  the  type  of  case  which  is  concerned 
with  a conspiracy  to  injure.  Thus  the  direct  result  is  that  where 
the  defendants  in  a trade-union  case  are  found  to  have  wrongfully 
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induced  a breach  of  the  contracts  between  an  employer  and  his 
employees,  they  are  not  entitled  to  rely  upon  the  defence  that 
their  dominant  object  was  to  benefit  or  advance  the  interests  of 
the  union.  The  reason  for  the  marked  distinction  between  the 
two  types  of  case  is  probably  to  be  found  in  the  great  importance 
which  our  Courts  have  always  attached  to  contractual  rights, 
even  in  the  teeth  of  the  developments  in  labour  law  during  the 
course  of  the  past  quarter-century. 

It  seems  necessary  to  observe  at  this  point,  upon  the  facts  of 
the  case,  that  there  has  been  no  actual  breach  of  the  plaintiff’s 
subcontract  with  the  Austin  Company,  for  the  simple  reason  that 
that  company  has  never  suspended,  much  less  terminated,  the 
operation  of  that  agreement.  No  damages  the  plaintiff  claims 
to  have  sustained  thus  far  can,  therefore,  flow  from  that.  More- 
over, the  evidence  does  not  sustain  a claim  for  damages  as  a re- 
sult of  the  walkout,  because  the  plaintiff  did  not  say  that  he  had 
been  thereby  deprived  of  the  remuneration  due  him  under  his  sub- 
contract. If  any  damage  has  been  caused  by  the  few  weeks’  idle- 
ness of  the  men  it  would  seem  that  they  themselves,  and  perhaps 
the  Austin  Company,  have  been  the  ones  to  suffer.  The  plaintiff 
em.phasized  the  loss  that  might  accrue  to  him  in  the  future  as  a 
result  of  the  walkout,  but  it  is  impossible  to  forecast  what  may 
eventuate  and  hence  to  find  that  the  plaintiff  is  entitled  to  dam- 
ages on  that  score.  But  the  plaintiff  is  entitled  to  be  protected 
against  any  threatened  unlawful  interference  with  his  subcon- 
tract; he  does  not  have  to  wait  until  there  has  been  an  actual 
breach.  He  maintains  that  the  threat  of  unlawful  interference 
with  this  contract  is  a substantial  threat,  if  past  actions  of  the 
defendants  are  accepted  as  the  criterion.  Without  the  services  of 
his  union  workmen,  he  says,  he  cannot  possibly  perform  his  ob- 
ligations under  his  subcontract,  and  thus  he  will  stand  to  lose  his 
benefits  thereunder.  He  swore  that  non-union  electricians  were 
not  available  for  employment  or  not  available  in  sufficient  num- 
bers in  Sarnia  and  vicinity,  and  though  the  evidence  indicates  that 
he  did  secure  a number  of  non-union  employees  after  the  walk- 
out, his  evidence  on  that  rather  important  point  was  not  contra- 
dicted. 

The  terms  of  the  several  contracts  between  the  plaintiff  and 
his  workmen  were  not  put  in  evidence,  but  it  cannot  be  doubted 
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that  those  men  could  have  ceased  work  any  time  because  they 
objected  to  working  for  the  plaintiff.  It  is  clear,  however,  that 
there  would  have  been  no  cessation  of  work  under  these  con- 
tracts, at  least  no  abrupt  cessation  such  as  occurred  on  27th  May, 
except  for  the  defendants’  acts  of  interference. 

The  facts  in  the  case  of  Klein  v.  Jenoves  and  Varley,  [1932] 
O.R.  504,  [1932]  3 D.L.R.  571,  are  in  some  respects  similar  to 
those  of  the  present  case  in  that  the  Court  was  there  concerned 
with  acts  of  interference  which  brought  about  the  termination 
of  a subcontract,  but  there  was  there  no  calling-out  of  the  work- 
men. The  subcontractor  recovered  damages.  The  principles 
gathered  from  the  authorities  are  cited  and  discussed  by  Riddell 
J.A.  at  pp.  509-10.  He  says : 

“While  in  some  aspects  the  law  has  changed  in  respect  of 
Trades  Union  proceedings,  it  remains  as  it  has  been  for  years  in 
respect  of  interfering  with  contracts.  It  is  still  the  law  that  ‘in- 
terference directed  to  bringing  about  a violation  of  legal  rights 
is  a cause  of  action,  and  it  is  a violation  of  legal  right  to  inter- 
fere with  contractual  relations  recognized  by  law,  if  there  is  no 
sufficient  justification  for  the  interference,’  10  C.E.D.  Ont.  494, 
citing  Jasperson  v.  Dominion  Tobacco  Co.,  [1923]  A.C.  709  at  p. 
712  [25  O.V/.N.  75,  [1923]  3 D.L.R.  714],  applying  Lumley  v. 
Gye  (1853),  2 E.  & B.  216  [118  E.R.  749],  as  explained  in  Quinn 
V.  Leathern,  [1901]  A.C.  495;  other  cases  are  referred  to  in  note 
ih)  of  10  C.E.D.  (Ont.)  494.  Moreover,  ‘a  wrongful  act  or  omis- 
sion cannot  be  excused  on  the  ground  that  there  was  no  intention 
to  cause  injury  to  anyone,’  10  C.E.D,  (Ont.)  496,  citing  Polhill  v. 
Walter  (1832),  3 B.  & Ad.  114  [110  E.R.  43];  Hulton  & Co.  v, 
Jones,  [1910]  A.C.  20;  Indermaur  v.  Dames  (1866),  L.R.  2 C.P. 
311. 

“The  leading  case  of  Morrell  v.  Smith  et  al.,  [1925]  A.C.  700, 
followed  and  applied  in  Hay  v.  Local  Union,  etc.  (1929) , 63  O.L.R. 
418  ( [1929]  2 D.L.R.  336) , it  is  urged,  changes  the  law  in  that  re- 
gard and  justifies  interference  with  contractual  relations,  where 
what  was  done  was  so  done  for  the  purpose,  not  of  injuring  the 
plaintiff,  but  of  the  forwarding  or  defending  the  trade  of  the 
members  of  the  Union.  The  very  able  judgment  of  Viscount  Cave 
{venerabile  nomen)  collects  the  cases  and  lays  down  the  general 
rules  governing  cases  of  union  interference  with  contractual 
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relations,  one  of  these  being  that  ‘If  the  real  purpose  ...  is,  not 
to  injure  another,  but  to  forward  or  defend  the  trade  of  those 
who  enter  into  it,  then  no  wrong  is  committed,  and  no  cause  of 
action  will  lie,  although  damage  to  another  ensues,’  p.  712.  But 
he  is  careful  to  point  out,  p.  713,  that  he  had  not  ‘included  cases 
where  the  defendants  had  procured  a breach  of  contract,  as  these 
cases  stand  on  a special  footing,’  and  in  the  case  then  under  con- 
sideration ‘no  such  breach  occurred.’  The  present  is  not  a case 
of  members  of  the  Union  being  withdrawn  or  the  like,  but  of 
wrongful  interference  with  the  contractual  relations  between  the 
plaintiffs  and  a third  party,  with  whom  and  with  which  the  Union 
and  its  members  had  nothing  whatever  to  do.  I do  not  think  that 
Sorrell  and  Smith  has  modified  the  existing  law;  but  think  that 
the  law  is  still  as  stated  above,  namely,  that  the  intent  or  object 
is  wholly  immaterial,  the  sole  question  being  the  defendants  were 
guilty  of  a wrongful  act,  in  interfering  as  they  did  with  this  con- 
tract . . . .” 

I do  not  understand  the  learned  judge’s  observation  about 
members  of  the  union  being  withdrawn  to  mean  that  interference 
with  an  existing  contract  cannot  take  place  in  that  way,  or  that 
the  interference,  to  be  actionable,  must  be  with  respect  to  con- 
tractual relations  between  the  person  injured  and  some  third 
party.  It  seems  clear  that  he  was  merely  distinguishing  the  facts 
of  the  case  with  which  he  was  dealing  from  the  facts  in  other 
cases,  for  in  my  opinion  an  employee’s  contract  with  his  employ- 
er, though  usually  not  expressed  in  writing,  and  determinable  by 
the  employee  in  most  cases  at  will,  is  still  a perfectly  valid  con- 
tract. In  any  event  the  law  is  clearly  stated  in  the  dicta  of  Lord 
Wright  in  Crofter  Hand  Woven  Harris  Tweed  Company,  Limited 
et  at.  V.  Veitch  et  al.,  supra,  where,  after  discussing  the  circum- 
stances of  that  case,  he  says,  at  pp.  465-6 : 

“In  the  present  case,  the  respondents  are  sued  for  imposing 
the  ‘embargo,’  which  corresponds  to  calling  out  the  men  on 
strike.  The  dockers  were  free  to  obey  or  not  to  obey  the  call  to 
refuse  to  handle  the  appellants’  goods.  In  refusing  to  handle  the 
goods,  they  did  not  commit  any  breach  of  contract  with  anyone; 
they  were  merely  exercising  their  own  rights.  But  there  might 
be  circumstances  which  rendered  the  action  wrongful.  The  men 
might  be  called  out  in  breach  of  their  contracts  with  their  em- 
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ployer,  and  that  would  be  clearly  a wrongful  act  as  against  the 
employer,  and  an  interference  with  his  contractual  right,  for 
which  damages  could  be  claimed  not  only  as  against  the  contract- 
breaker,  but  against  the  person  who  counselled  or  procured  or  ad- 
vised the  breach.  This  is  the  principle  laid  down  in  Lumley  v Gye 
[ (1853) , 2 E.  & B.  216, 118  E.R.  749] , which  Lord  Macnaghten  in 
Quinn  v.  Leathern  ( [1901]  A.C.  495,  510)  defined  to  be  that  ‘a 
violation  of  legal  right  committed  knowingly  is  a cause  of  action, 
and  it  is  a violation  of  legal  right  to  interfere  with  contractual 
relations  recognized  by  law  if  there  be  no  sufficient  justification 
for  the  interference.’  ” 

The  words  of  Lord  Macnaghten,  “if  there  be  no  sufficient  justifi- 
cation for  the  interference”,  must,  I think,  be  given  a very  limit- 
ed application.  In  the  Crofter  case  Viscount  Simon  says  at  p. 
442:  “ (3.)  If  C has  an  existing  contract  with  A and  B is  aware 
of  it,  and  persuades  or  induces  C to  break  the  contract  with  re- 
sulting damage  to  A,  this  is,  generally  speaking,  a tortious  act 
for  which  B will  be  liable  to  A for  the  injury  he  has  done  him.  In 
some  cases,  however,  B may  be  able  to  justify  his  procuring  of  the 
breach  of  contract,  e.g.,  a father  may  persuade  his  daughter  to 
break  her  engagement  to  marry  a scoundrel.  (This  is  not,  of 
course,  to  say  that  the  scoundrel  would  not  have  an  action  against 
the  daughter  for  breach) . The  father’s  justification  arises  from 
a moral  duty  to  urge  C that  the  contract  should  be  repudiated.” 
Lord  Porter  at  pp.  495-6  adds:  “To  induce  the  breach  of  a 
contract  which  may  lead  to  immorality  (see  Brimelow  v.  Casson, 
[1924]  1 Ch.  302),  or  of  a contract  which  is  an  infringement  of 
the  right  of  the  breaker  (see  Smithies  v.  National  Assocmtion  of 
Operative  Plasterers ^ [1909]  1 K.B.  310)  has  been  held  to  be  jus- 
tified. These  however  are  only  examples,  and  afford  little  assist- 
ance in  determining  the  circumstances  which  will  constitute  suf- 
ficient justification.  I doubt  whether  it  is  possible  to  define  what 
those  circumstances  are.  Perhaps  one  cannot  safely  go  further 
than  the  statement  to  be  found  in  Glamorgan  Coal  Co.  v.  South 
Wales  Miners^  Federation  ([1903]  2 K.B.  545);  Smithies  v.  Na- 
tional Association  of  Operative  Plasterers  [supra']  and  Conway  v. 
Wade  ([1909]  A.C.  506,  511)  per  Lord  Loreburn,  that  they  are 
not  matters  for  definition  but  for  a consideration  of  the  individual 
circumstances  of  each  case.” 
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Justification  for  the  defendants’  acts  was  not  pleaded  in  the 
present  case,  although  in  argument  counsel  for  the  defendants 
took  the  position  that  what  was  done  was  done  in  promoting  the 
objects  of  the  Union.  No  doubt,  the  acts  which  prompted  the 
interference  with  the  plaintiff’s  subcontract  were  concerned  with 
bringing  conditions  into  line  with  union  policy,  with  which  the 
Court  has  no  concern,  but  if  the  acts  were  in  violation  of  the 
plaintiff’s  legal  rights,  and  were  committed  knowingly,  the  defend- 
ants cannot  be  heard  to  say  that  the  interests  of  the  Union  just- 
ifies their  conduct.  If  that  were  so,  contractual  rights  would  be 
subservient  to  the  general  interests  of  a trade-union,  and  this 
was  clearly  never  the  law. 

While  I do  not  think  that  the  defendants’  actions  were 
malicious  in  the  sense  that  they  were  done  malevolently,  Mr. 
Raymond  admitted  that  when  the  plaintiff  claimed  to  have  a con- 
tract with  the  Austin  Company  he  did  not  trouble  himself  to 
verify  its  existence.  The  defendants  have  taken  the  position 
throughout  that  the  plaintiff  is  not  a hona  fide  employer  of 
labour,  and  hence  that  his  subcontract  is  invalid.  For  that  reason 
they  have  dealt  with  the  plaintiff  as  though  no  such  contract  ex- 
isted, but  this  does  not  mean  that  their  actions  were  not  com- 
mitted knowingly.  They  were  informed  by  the  plaintiff  that  he 
had  such  a contract,  as  the  fact  was,  but  they  chose  to  ignore  it. 
What  the  defendants  did,  therefore,  they  did  knowingly. 

As  Lord  Wright  said  in  the  Crofter  case,  supra^  at  p.  467: 
“There  is  nothing  unlawful  in  giving  a warning  or  intimation 
that  if  the  party  addressed  pursues  a certain  line  of  conduct, 
others  may  act  in  a manner  which  he  will  not  like  and  which  will 
be  prejudicial  to  his  interests,  so  long  as  nothing  unlawful  is 
threatened  or  done.”  But  the  telegram  sent  to  the  official  of  the 
Austin  Company  by  the  defendant  Raymond  is  a clear  indica- 
tion of  what  the  general  intention  was,  and  may  be  looked  at  for 
that  purpose.  It  is  a circumstance  to  be  considered.  Likewise,  as- 
suming there  is  no  breach  of  contract,  it  is  not  unlawful  for  union 
officials  to  call  men  out  on  strike  or  to  persuade  them  not  to  work 
when  the  officials  are  clothed  with  such  authority : see  Hodges  v. 
Webbj,  [1920]  2 Ch.  70  at  80-1.  It  has  been  said  that  it  is  not  un- 
lawful to  persuade  a man,  or  a group  of  men,  to  do  that  which 
they  have  a legal  right  to  do,  for  example,  to  persuade  them  to 
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leave  off  work  where  they  may  do  so  without  notice,  or  to  per- 
suade them  to  quit  after  giving  legal  notice.  I am  inclined  to 
agree  with  that  proposition,  but  where  men  are  called  out  or  with- 
drawn as  a means  of  inducing  a breach  of  the  employer’s  con- 
tracts with  them,  and  further  with  the  object  of  bringing  about 
the  termination  of  the  employer’s  contract  with  a third  party,  as 
here,  such  calling-out  or  withdrawal  amounts  to  a wrongful  inter- 
ference with  the  employer’s  legal  rights,  and  may  be  enjoined. 

I am  satisfied  upon  all  the  evidence  that  the  actions  of  the  de- 
fendants in  the  present  case  amount  to  wrongful  interference.  A 
person  is  presumed  to  intend  the  natural  consequences  of  his  acts, 
and  in  my  opinion,  without  regard  to  what  took  place  at  the  June 
meeting  of  the  Local,  the  presumption  is  strengthened  rather 
than  rebutted  by  the  evidence  in  this  case.  If  the  defendants  did 
not  intend  by  their  actions  to  interfere  with  the  plaintiff’s  subcon- 
tract, what  was  their  purpose  or  intention?  People  do  not  take 
deliberate  steps  without  reason.  Clearly,  the  intention  here  was 
neither  to  bring  about  an  increase  in  wages  nor  to  secure  a modi- 
fication of  hours  of  employment  or  working  conditions.  There 
was  no  trouble  over  the  presence  of  non-union  labour  or  any- 
thing else  which  appears  in  evidence.  In  my  opinion,  the  defend- 
ants must  be  found  to  have  intended  by  their  actions  to  cause 
the  termination  of  the  plaintiff’s  subcontract  and  to  have  acted  ac- 
cordingly. This,  in  my  view,  amounls  to  the  wilful  violation  of 
the  plaintiff’s  legal  rights  without  justification,  and  is  actionable. 

There  will  be  judgment,  therefore,  for  the  plaintiff  making 
permanent  the  injunction  granted  in  this  case,  and  the  plaintiff 
is  entitled  to  his  costs  against  the  defendants  forthwith  after 
taxation. 

Judgment  accordmgly. 

Solicitors  for  the  plaintiff:  Mathews,  Stiver,  Lyons  & Vale, 
Toronto. 

Solicitors  for  the  defendants : Dawson  and  Nethery,  Sarnia. 
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[COURT  OF  APPEAL.] 

Rex  V.  McMorran. 

Criminal  Law — Breach  of  Trust  by  Public  Officer — Who  is  Public  Offi- 
cer— Dominion  Government  Employee — The  Criminal  Code,  R.S.C. 
1927,  c.  36,  ss.  2(33),  160 — What  Breaches  of  Trust  Punishable  under 
S ection — N eg  ligence. 

The  definition  of  “public  officer’’  in  s.  2(33)  of  The  Criminal  Code  is  not 
exclusive,  and  does  not  exclude  the  common  law  definition  of  that 
term,  as  laid  down  in  Henly  v.  Mayor  and  Burgesses  of  Lyme  (1828), 
5 Bing.  91,  and  Rex  v.  Whitaker,  [1914]  3 K.B.  1283,  and  the  term,  as 
used  in  s.  160  of  the  Code,  includes  an  officer  of  a Dominion  Govern- 
ment agency  set  up  under  the  Wartime  Prices  and  Trade  Board  to 
administer  a scheme  of  priorities  for  the  distribution  of  cloth  among 
manufacturers  of  clothing. 

A breach  of  trust  committed  by  a public  officer  in  the  discharge  of  his 
duties,  and  affecting  the  public,  is  an  offence  under  s.  160  of  the  Code 
even  although  it  is  caused  by  ordinary  negligence  which,  as  between 
individuals,  would  found  only  an  action  for  damages.  Rex  v.  Bem- 
bridge  (1783),  3 Doug.  K.B.  327,  applied.  In  the  circumstances  of  the 
present  case,  held,  a direction  to  this  effect,  though  correct  in  law, 
was  unnecessary,  since  the  acts  of  the  accused  were  clearly  shown  to 
have  been  premeditated,  deliberate  and  intentional.  The  direction, 
however,  could  not  have  affected  the  deliberations  of  the  jury,  in  view 
of  the  evidence  and  the  trial  judge’s  charge  read  as  a whole. 

An  appeal  against  conviction,  before  Gale  J.  and  a jury,  for 
breach  of  trust  by  a public  officer,  under  s.  160  of  The  Criminal 
Code,  R.S.C.  1927,  c.  36,  and  from  the  sentence  imposed,  which 
was  one  of  three  years’  imprisonment. 

The  office  held  by  the  accused,  and  the  nature  of  his  duties, 
are  stated  in  the  reasons  for  judgment  of  Hope  J.A.  The  trial 
judge,  in  charging  the  jury,  after  discussing  the  meaning  of  the 
term  “public  officer”,  and  pointing  out  that  they  must  find  that 
the  accused  was  acting  in  the  duties  of  his  office  when  the  alleged 
offence  occurred,  proceeded  in  part  as  follows : 

“The  next  point  is,  did  he  commit  a breach  of  trust  or  a fraud? 
That  is  where  some  difficulty  is  encountered,  at  least  by  myself. 
The  best  I can  do  is  tell  you  a trust  is  an  obligation  binding  a per- 
son to  deal  with  property  or  rights  to  property — in  this  case  the 
right  to  allocate  fabrics — over  which  he  has  control,  for  the  bene- 
fit of  other  persons.  A trust  is  an  obligation  to  do  an  act  with 
respect  to  property.  Clearly,  if  that  definition  is  accepted  by  you, 
as  I instruct  you  it  should  be,  the  duty  McMorran  was  required  to 
carry  out  was  in  the  nature  of  a trust. 

“What  is  a breach  of  trust,  because  it  is  a breach  of  trust  with 
which  he  is  charged?  A breach  of  trust  is  any  act  by  the  person 
upon  whom  the  obligation  is  imposed — that  is,  McMorran — in 
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contravention  of  the  duties  cast  upon  him  by  the  trust,  or  any  ex- 
cess of  those  duties — or,  secondly,  any  neglect  or  omission  on  his 
part  to  fulfil  those  duties.  It  is  any  act  in  contravention  of  the 
duties  cast,  upon  him  or  any  neglect  or  omission  on  his  part  to 
fulfil  those  duties. 

“Having  regard  to  that  definition,  and  once  having  gone  over 
the  first  two  questions  as  to  whether  McMorran  was  a public  of- 
ficer and  whether  he  was  acting  in  the  duties  of  his  office,  did 
McMorran  commit  a breach  of  trust?  You  observe  that  neglect 
may  under  certain  circumstances  amount  to  a breach  of  trust. 
Neglect  and  negligence  are  said  to  be  the  failure  to  do  something 
which  an  ordinary  prudent  man  would  do  in  the  circumstances, 
or  the  doing  of  something  which  that  reasonable  prudent  man 
would  not  do  in  the  circumstances.  Obviously,  gentlemen,  the 
slightest  degree  of  neglect  would  not  in  most  instances  amount  to 
a breach  of  trust.  I think  the  question  whether  or  not  the  neglect 
is  sufficient  to  amount  to  a breach  of  trust  is  best  answered,  or 
best  to  be  found,  in  the  definition  of  what  is  negligence  and  what 
is  neglect.  It  is  failure  to  do  what  a reasonable  man  would  do  in 
the  circumstances,  or  the  doing  of  something  which  that  reason- 
able man  would  not  do  in  the  circumstances.  If  you  find  that 
there  was  negligence  in  that  sense  on  the  part  of  McMorran  then 
it  would  amount  to  a breach  of  trust.” 

9th  February  1948.  The  appeal  was  heard  by  Henderson^ 
Hope  and  Hogg  JJ.A. 

J.  J.  Robinette,  K.C.,  for  the  accused,  appellant:  1.  The  ac- 

cused was  not  a “public  officer”  within  the  meaning  of  s.  160  of 
The  Criminal  Code,  R.S.C.  1927,  c.  36,  and  the  trial  judge  was  in 
error  in  his  charge  to  the  jury  on  this  point. 

At  common  law,  the  term  “public  officer”  is  broadly  defined 
as  any  person  performing  public  functions  and  paid  out  of  public 
funds:  Rex  v.  Whitaker,  [1914]  3 K.B.  1283  at  1296,  10  Cr.  App. 
R.  245.  The  definition  in  s.  2(33)  of  the  Code  obviously  does  not 
cover  the  appellant,  and  the  question  therefore  is  whether  the 
word  “includes”  in  s.  2(33)  makes  the  definition  non-exclusive.  I 
submit  that  the  definition  must  be  taken  to  be  exhaustive,  be- 
cause otherwise,  if  the  common  law  definition,  as  in  Rex  v. 
Whitaker,  were  applicable,  there  would  be  no  necessity  for  any 
statutory  definition.  If  the  subsection  is  exhaustive,  the  common 
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law  is  wholly  inapplicable:  The  Governor  and  Company  of  the 
Bank  of  England  v.  Vagliano  Brothers , [1891]  A.C.  107  at  120. 

As  to  the  meaning  of  the  word  “includes”,  see  Dilworth  et  al. 
V.  The  Commissioner  of  Stamps,  [1899]  A.C.  99  at  105.  The  word 
must  be  used,  in  s.  2(33),  in  the  restrictive  sense  there  referred 
to,  and  there  is  nothing  in  s.  160  to  indicate  that  “the  context 
otherwise  requires”.  The  point  becomes  even  clearer  when  the 
sections  near  s.  160  are  examined,  e.g.,  s.  158,  which  refers  to 
“any  official  or  person  in  the  employment  of  the  government”. 

The  trial  judge  expressly  told  the  jury  that  s.  2(33)  was  “not 
all-inclusive”,  and  further  told  them  that  the  Code  did  not  give 
much  help  on  this  question. 

2.  The  trial  judge  misdirected  the  jury  as  to  what*  constitutes 
a criminal  breach  of  trust  within  the  meaning  of  s.  160.  He  de- 
fined ordinary  civil  negligence,  which  is  wholly  insufficient  to 
support  a conviction.  Further,  he  entirely  failed  to  direct  the 
jury  as  to  the  necessity  for  showing  mens  rea,  or  intent. 

3.  I submit  that  the  sentence  imposed  was  shocking  in  its 
severity. 

Joseph  Singer,  K.C.,  for  the  Crown,  respondent:  The  defence 
successfully  moved  to  have  the  first  count  of  the  indictment, 
which  charged  the  same  offence  at  comnion  law,  taken  from  the 
jury,  on  the  ground  that  s.  160  excludes  the  operation  of  the  com- 
mon law.  That  can  be  so  only  if  the  word  “includes”  in  s.  2(33*) 
is  interpreted  as  not  restrictive,  and  the  subsection  as  not  ex- 
cluding the  common  law  definition.  As  to  the  common  law  defini- 
tion of  “public  officer”,  I refer  also  to  Henly  v.  The  Mayor  and 
Burgesses  of  Lyme  (1828) , 5 Bing.  91,  130  E.R.  995;  Rex  v,  Bern- 
bridge,  (1783),  3 Doug.  K.B.  327  at  332,  99  E.R.  679;  In  re 
Mirams,  [1891]  1 Q.B.  594  at  596.  Section  2 of  the  Code,  in  its 
various  subsections,  carefully  distinguishes  between  “means”  and 
“includes”.  If  the  word  “includes”  in  s.  2(33)  is  restrictive,  then 
s.  155(c)  must  also  be  so  interpreted,  which  would  give  a 
ridiculous  result.  In  the  English  Draft  Code  of  1878  there  was  a 
definition  of  “public  officer”  which  used  the  word  “means”,  and 
expressly  excluded  some  classes  of  persons.  In  view  of  this,  the 
word  “includes”,  actually  used  in  s.  2(33),  must  be  an  extending 
word,  intended  to  bring  within  the  definition  persons  who  would 
not  otherwise  have  been  within  it. 
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The  trial  judge’s  charge  to  the  jury  on  this  question  is  logical, 
well  thought-out,  and  correct.  He  did  not  tell  them  that  the  ac- 
cused was  a public  officer,  but  expressly  left  that  question  to 
them. 

2.  The  trial  judge  referred  to  the  Crown’s  contention  that 
the  accused  “knowingly  and  improperly”  did  certain  things,  and 
this  is  a sufficient  direction  as  to  mens  rea  in  the  circumstances  of 
the  case.  There  can  be  no  question,  on  the  evidence,  that  the  ac- 
cused’s acts  affected  the  public,  and  if  he  was  a public  officer,  and 
did  in  fact  commit  a breach  of  trust  within  the  meaning  of  s.  160, 
then  it  is  immaterial  that  the  trial  judge  charged  the  jury  as  to 
ordinary  civil  negligence,  even  if  that  is  wrong,  since  it  could  not 
have  affected  the  result,  and  the  appeal  should  be  dismissed  under 
s.  1014(2). 

3.  The  sentence  was  not  excessive  in  the  circumstances,  and 
this  Court  should  not  interfere. 

J.  J.  Robinette,  K.C.,  in  reply.  adv.  vult. 

5th  April  1948.  Henderson  J.A.: — concur  in  the  opinions 
of  my  brother  Hope  and  my  brother  Hogg. 

Hope  J.A.: — This  is  an  appeal  by  the  accused  from  his  con- 
viction by  the  Honourable  Mr.  Justice  Gale  with  a jury  at  Toron- 
to on  20th  October  1947,  when  he  was  found  guilty  of  a breach 
of  trust  as  a public  officer  contrary  to  s.  160  of  The  Criminal 
Code,  R.S.C.  1927,  c.  36.  The  appeal  is  also  from  his  sentence 
to  imprisonment  for  a period  of  three  years  in  Kingston  Peni- 
tentiary. 

Divers  grounds  for  appeal  are  set  out  in  the  notice  thereof, 
but  on  the  argument  counsel  confined  himself  to  two  main  points 
on  the  appeal  from  the  conviction. 

The  first  ground  is  that  the  accused  was  not  a public  officer 
within  the  meaning  of  s.  160.  In  November  1941  the  accused  was 
appointed  a technical  adviser  to  the  office  of  Wool  Administra- 
tion, a Government  wartime  organization  under  the  Wartime 
Prices  and  Trade  Board.  In  1945  a suit-priority  scheme  was  in- 
stituted to  regulate  and  control  the  distribution  of  cloth  avail- 
able to  the  public  according  to  a system  of  priorities.  The  ac- 
cused was  charged  with  the  task  of  administering  such  scheme  and 
issuing  such  priorities.  The  accused  was  in  receipt  of  a salary 
from  the  Dominion  Government. 
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At  common  law  the  term  “public  officer”  has  been  broadly  de- 
fined. A very  early  definition  is  that  of  Best  C.J.  in  Henly  v. 
The  Mayor  and  Burgesses  of  Lyme  (1828) , 5 Bing.  91  at  107, 130 
E.R.  995,  viz.,  “every  one  who  is  appointed  to  discharge  a public 
duty,  and  receives  a compensation  in  whatever  shape,  whether 
from  the  crown  or  otherwise”  is  a public  officer.  In  Rex  v. 
Whitaker^  [1914]  3 K.B.  1283,  10  Cr.  App.  R.  245,  the  term  was 
defined  (as  stated  in  the  headnote  in  Cr.  App.  R.)  as  “one  who 
discharges  any  duty  in  which  the  public  is  interested,  for  which 
he  is  paid  out  of  moneys  provided  for  the  public  service,  and  must 
be  either  a ‘judicial’  or  a ‘ministerial’  officer”. 

It  was  argued  on  behalf  of  the  appellant  that  for  the  purpose 
of  the  application  of  The  Criminal  Code,  the  meaning  of  the 
term  “public  officer”  is  restricted,  by  the  terms  of  s.  2(33)  of  the 
Code,  to  persons  who  fall  strictly  within  the  classes  therein 
specified. 

Section  2(33)  reads  as  follows: 

“2.  In  this  Act,  unless  the  context  otherwise  requires, 

“ (33)  ‘public  officer’  includes  any  excise  or  customs  officer,  offi- 
cer of  the  army,  navy,  marine,  militia.  Royal  Canadian  Mounted 
Police,  or  other  officer  engaged  in  enforcing  the  laws  relating  to 
the  revenue,  customs,  trade  or  navigation  of  Canada.” 

If  this  argument  were  to  prevail,  the  accused  might  very  well 
not  fall  within  the  section,  although  (and  this  was  not  argued)  it 
may  well  be  that  he  was  an  officer  engaged  in  enforcing  the  laws 
relating  to  the  trade  of  Canada. 

In  my  opinion  the  word  “includes”  ifi  s.  2(33)  is  not  restric- 
tive, but  rather  expansive,  bringing  within  the  common  law 
definition,  for  greater  certainty,  those  categories  specifically 
named  in  the  subsection. 

If  the  appellant’s  contention  were  correct,  then  “includes”  as 
used  in  s.  2(33)  must  be  taken  as  synonymous  with  “means”. 
What  use  did  Parliament  make  of  these  two  words  in  the  inter- 
pretation section,  s.  2?  The  word  “includes”  is  used  thirty-two 
times.  The  word  “means”  is  used  nine  times  and  the  two  words 
are  used  twice  conjunctively,  namely,  “means  and  includes”.  A 
careful  review  of  the  many  subsections  of  s.  2 makes  it  abundant- 
ly clear  that  these  two  words  are  not  employed  interchangeably, 
and  with  the  same  intent.  It  would  appear  that  “means”  is  used 
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in  a strictly  restrictive  sense,  while  “includes”  is  not  restrictive  of 
those  persons  or  things  specifically  named  but  rather  extensive 
of  the  common  law  meaning  of  the  term  “public  officer”. 

In  Rex  V,  Bern,  50  B.C.R.  444,  66  C.C.C.  295,  [1936]  2 
W.W.R.  574,  [1936]  4 D.L.R.  805,  Robertson  J.  of  the  British 
Columbia  Supreme  Court  cites  and  adopts  the  words  of  the 
Privy  Council  in  Dilworth  et  ol.  v.  The  Commissioner  of  Stamps, 
[1899]  A.C.  99,  as  stated  by  Lord  Watson  at  pp.  105-6: 

“The  word  ‘include’  is  very  generally  used  in  interpretation 
clauses  in  order  to  enlarge  the  meaning  of  words  or  phrases  oc- 
curring in  the  body  of  the  statute;  and  when  it  is  so  used  these 
words  or  phrases  must  be  construed  as  comprehending,  not  only 
such  things  as  they  signify  according  to  their  natural  import,  but 
also  those  things  which  the  interpretation  clause  declares  that 
they  shall  include.  But  the  word  ‘include’  is  susceptible  of 
another  construction,  which  may  become  imperative,  if  the  con- 
text of  the  Act  is  sufficient  to  shew  that  it  was  not  merely  em- 
ployed for  the  purpose  of  adding  to  the  natural  significance  of 
the  words  or  expressions  defined.  It  may  be  equivalent  to  ‘mean 
and  include,’  and  in  that  case  it  may  afford  an  exhaustive  ex- 
planation of  the  meaning  which,  for  the  purposes  of  the  Act,  must 
thvariably  be  attached  to  these  words  or  expressions.” 

To  illustrate  further  this  general  rule  of  wide  acceptance, 
reference  may  also  be  made  to  Rex  v.  Webb  and  McLauchlan, 
[1924]  N.Z.L.R.  934,  per  Stringer  J.  at  p.  941:  “The  general  rule 
of  interpretation  is  that  where  a statute  declares  a certain  word 
or  expression  to  ‘mean’  so-and-so,  the  definition  is  explanatory 
and  restrictive  in  contradistinction  to  the  use  of  the  word  ‘in- 
cludes,’ which  is  extensive.” 

Furthermore,  it  is  a well-established  principle,  as  stated  in 
Morrison  v.  The  Minister  of  National  Revenue,  [1928]  Ex.  C.R. 
75  at  81,  [1928]  2 D.L.R.  759  (sub  nom.  Morrison  v.  Minister  of 
Customs  and  Excise) , that  “an  interpretation  clause  in  any  Act, 
which  extends  the  meaning  of  a word,  does  not  take  away  its 
ordinary  meaning.”  Therefore,  reading  The  Criminal  Code  as  a 
whole,  and  construing  s.  2(33)  in  the  light  of  these  principles,  I 
am  of  the  opinion  that  the  subsection  in  question  is  not  one  de- 
signed to  restrict  or  cut  down  the  meaning  of  “public  officer”  as 
used  in  s.  160  of  the  Code,  and  as  such  term  has  been  interpreted 
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by  the  English  common  law  which  would  otherwise  apply  to  the 
Province  of  Ontario. 

The  appeal  therefore  fails  upon  this  ground. 

The  next  ground  of  appeal  argued  on  behalf  of  the  appellant 
was  that  the  learned  trial  judge  had  erred  in  his  charge  to  the 
jury  by  way  of  misdirection. 

After  a careful  perusal  of  the  charge,  I am  of  the  opinion  that 
the  learned  trial  judge  fittingly  dealt  with  the  whole  matter  in 
question,  leaving  it  open  to  the  jury  finally  to  find,  as  was  its  duty 
and  province,  on  the  evidence,  that  the  accused  was  a public 
officer,  and  that  the  accused,  in  the  discharge  of  his  office,  had 
committed  a breach  of  trust  affecting  the  public.  In  a very  care- 
ful charge,  I can  find  no  cause  for  complaint  so  far  as  the  accused 
is  concerned,  nor  can  I find  that  any  of  the  other  grounds  set  out 
in  the  notice  of  appeal  herein,  as  against  the  conviction,  is  main- 
tainable. 

Dealing  with  the  appeal  against  the  sentence  of  the  accused, 
it  may  be  that  had  I been  sitting  as  the  trial  judge  I would  have 
considered  the  maximum  reformatory  sentence  adequate.  The 
maximum  sentence  prescribed  by  s.  160  is  five  years'. 

In  Rex  V.  Carr,  [1937]  O.R.  600,  68  C.C.C.  343,  [1937]  3 
D.L.R.  537,  this  Court  stated  that  before  there  should  be  inter- 
ference on  appeal  with  the  quantum  of  sentence,  certain  princi- 
ples must  be  borne  in  mind  and  satisfied,  namely,  that  the 
quantum  of  sentence  is  a matter  for  the  discretion  of  the  trial 
judge,  and  the  Court  of  Appeal  should  not  substitute  its  own 
view  for  his.  Nevertheless  the  same  Court  then  proceeded  to 
increase  the  sentence  on  the  ground  that  the  trial  judge  had 
irrelevantly  considered  the  station  in  life  of  the  person  convicted 
in  fixing  the  sentence. 

In  Rex  V.  Fox  (1925),  28  O.W.N.  154,  44  C.C.C.  262,  this 
Court,  sitting  with  five  judges,  stated:  ‘Tt  is  open  to  the  Court, 
however,  with  due  respect  to  the  trial  Judge’s  view  as  to  what  is 
an  adequate  penalty  for  the  crime,  to  make  the  sentence  such  as 
will  best  express  the  Court’s  opinion  as  to  the  proper  duration  and 
character  of  the  punishment  awarded,  in  the  circumstances  dis- 
closed by  the  evidence.” 

Counsel  for  the  appellant  urged  in  the  case  at  bar  that,  in 
view  of  the  hitherto  clear  record  and  general  good  character  of 
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the  accused,  the  sentence  should  be  a reformatory  rather  than  a 
penitentiary  one.  With  this  argument  I am  quite  prepared  to 
concur.  Hence  I would  vary  the  sentence  to  one  of  eighteen 
months  definite  and  eighteen  months  indefinite  in  the  Ontario 
Reformatory,  to  be  computed  from  the  date  of  the  conviction. 

Hogg  J.A.: — The  indictment  presented  to  the  Court  charged 
that  the  accused  McMorran  was  guilty  on  three  counts  of  crim- 
inal misconduct  in  the  use  he  made  of  his  functions  as  Allocations 
Officer  of  the  Wool  Administration  of  the  Wartime  Prices  and 
Trade  Board. 

Gale  J.,  who  presided  at  the  trial  of  the  accused  by  a jury, 
held  that  the  first  count,  founded  upon  the  common  law,  was  no 
longer  applicable  as  the  offence  charged  was  now  incorporated 
in  The  Criminal  Code  and  formed  the  basis  of  the  second  count 
against  the  accused.  The  learned  trial  judge  furthermore  con- 
cluded that  the  evidence  would  not  support  a conviction  on  the 
third  count,  and  directed  the  jury  to  acquit  the  accused  in  so  far 
as  this  count  was  concerned.  The  accused  was,  therefore,  placed 
upon  his  trial  on  the  second  count  of  the  indictment,  which 
charged  that  he,  “being  a public  officer,  . . . unlawfully  did  in  the 
discharge  of  the  duties  of  his  office  commit  breaches  of  trust  af- 
fecting the  public  by  the  preferential  allocation  of  textiles  for  his 
own  benefit . . . and  for  the  benefit  of  others”,  contrary  to  s.  160 
of  The  Criminal  Code.  That  section  reads : 

“Every  public  officer  is  guilty  of  an  indictable  offence  and 
liable  to  five  years’  imprisonment  who,  in  the  discharge  of  the 
duties  of  his  office,  commits  any  fraud  or  breach  of  trust  affect- 
ing the  public,  whether  such  fraud  or  breach  of  trust  would  have 
been  criminal  or  not  if  committed  against  a private  person.” 

The  jury  found  the  accused  guilty  and  he  was  sentenced  to 
three  years’  imprisonment. 

The  accused  appeals  against  his  conviction  and  sentence,  upon 
the  following  grounds  as  set  out  in  the  notice  of  appeal  to  this 
Court: 

“1.  That  the  learned  trial  judge  erred  in  his  definition  of 
what  constitutes  a public  officer  in  his  charge  to  the  jury. 

“2.  That  the  learned  trial  judge  erred  in  his  definition  of  what 
constitutes  a breach  of  trust  affecting  the  public  contrary  to  s. 
160  of  The  Criminal  Code. 
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“3.  That  the  learned  trial  judge  in  his  charge  to  the  jury  re- 
moved the  facts  from  the  consideration  of  the  jury  and  in  effect 
told  them  as  a matter  of  law  that  I was  guilty  of  the  offence 
charged. 

'‘4.  That  the  sentence  imposed  upon  me  having  regard  to  all 
the  circumstances  was  grossly  excessive.” 

In  addition  to  the  above-mentioned  grounds  of  appeal,  counsel 
for  the  accused  contended  that  the  jury  should  have  been  in- 
structed by  the  learned  trial  judge  that  the  element  of  mens  rea 
must  be  considered  in  its  relation  to  the  offence  in  question,  and 
that  it  must  be  proved  by  the  Crown  that  there  was  an  intention 
on  the  part  of  the  accused  to  commit  the  offence.  This  matter  had 
been  the  subject  of  objection  by  Mr.  Robinette  to  the  trial  judge’s 
charge,  immediately  after  the  jury  had  retired  to  consider  their 
verdict. 

I agree  with  the  reasons  of  my  brother  Hope  in  his  judgment, 
which  I have  had  the  privilege  of  reading,  upon  which  he  comes 
to  the  conclusion  that  the  accused  was  a public  officer  within  the 
meaning  of  the  said  s.  160. 

With  reference  to  the  matter  of  mens  rea,  the  general  rule  is 
that  intent  or  mens  rea  is  a necessary  ingredient  of  a criminal 
offence  unless  the  statute  within  the  ambit  of  which  the  offence 
is  found,  either  by  express  or  necessary  implication,  excludes  its 
application : Rex  v.  Ping  Yuen,  14  Sask.  L.R.  475,  36  C.C.C.  269, 
[1921]  3 W.W.R.  505,  65  D.L.R.  722,  in  the  Court  of  Appeal  of 
Saskatchewan;  Rex  v.  Barnard  (1925),  57  O.L.R.  397,  44  C.C.C. 
137.  The  classes  of  statutes  from  which  mens  rea  is  excluded, 
either  expressly  by  the  language  of  the  statute  creating  the  of- 
fence or  the  subject  matter  with  which  the  statute  deals,  are  set 
out  by  Wright  J.  in  Sherras  v.  De  Rutzen,  [1895]  1 Q.B.  918.  In 
The  Bank  of  New  South  Woles  v.  Piper,  [1897]  A.C.  383,  Sir 
Richard  Couch,  who  delivered  the  judgment  of  their  Lordships 
of  the  Judicial  Committee  of  the  Privy  Council,  in  speaking  of  the 
matter  of  mens  rea,  said,  at  pp.  389-90 : 

“It  was  strongly  urged  by  the  respondent’s  counsel  that  in 
order  to  the  constitution  of  a crime,  whether  common  law  or 
statutory,  there  must  be  mens  rea  on  the  part  of  the  accused, 
and  that  he  may  avoid  conviction  by  shewing  that  such  mens 
did  not  exist  . . . The  circumstances  of  the  present  case  are  far 
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from  indicating  that  there  was  no  mens  rea  on  the  part  of  the 
respondent.  He  must  be  presumed  to  have  known  the  provi- 
sions of  s.  7 [11  Viet.  No.  4],  whether  he  was  actually  acquainted 
with  its  terms  or  not.  Then  he  knew  that  he  had  not  the  written 
consent  of  the  mortgagee;  and  that  knowledge  was  sufficient  to 
make  him  aware  that  he  was  offending  against  the  provisions  of 
the  Act,  or,  in  other  words,  was  sufficient  to  constitute  what  is 
known  in  law  as  mens  rea.” 

The  accused,  in  a statement  made  in  writing  by  him  which 
was  admitted  in  evidence  as  ex.  6 at  the  trial,  admitted  that  he 
had  shown  a preference  over  other  firms  using  textiles,  to  his 
own  business  carried  on  under  the  name  “Fultex  Woollens”  in  al- 
locating textiles  to  it  for  his  own  benefit,  and  that  the  records 
showed  to  what  degree  this  favouritism  existed.  This  admission, 
in  the  words  of  Sir  Richard  Couch,  “was  sufficient  to  constitute 
what  is  known  in  law  as  mens  rea”.  The  intention  on  the  part 
of  the  accused  to  act  contrary  to  his  duties  was  undoubtedly  clear 
to  the  jury  from  the  evidence  adduced  at  the  trial.  I am,  there- 
fore, of  the  opinion  that  the  omission  on  the  part  of  the  learned 
trial  judge  to  explain  to  the  jury  the  doctrine  of  mens  rea  did  not 
affect  or  influence  the  minds  of  the  jury  in  arriving  at  their  ver- 
dict. 

I have  given  careful  consideration  to  the  question  whether 
the  learned  trial  judge  erred  in  his  definition  of  what  constitutes 
a breach  of  trust  as  contemplated  by  s.  160  of  The  Criminal  Code. 
Mr.  Robinette  contended  in  his  objections  to  the  charge  at  the 
trial  that  there  “was  no  room”,  as  he  expressed  it,  for  any  di- 
rection to  the  jury  to  the  effect  that  negligence  or  neglect  of  duty 
was  an  element  in  a criminal  breach  of  trust  as  defined  in  the 
section  of  the  Code  under  discussion. 

A breach  of  trust  is  defined  by  Underhill  on  Trusts  and  Trus- 
tees, 9th  ed.  1939,  p.  3,  as  follows:  “Any  act,  or  neglect  on  the 
part  of  a trustee  which  is  not  authorized  or  excused  ...  by  law, 
is  called  a breach  of  trust.”  The  duty  of  a trustee  is  to  exercise 
reasonable  care  and,  as  is  said  by  Underhill  at  pp.  287-8:  “Trus- 
tees are  not  insurers,  and,  except  where  courts  of  equity  have 
imposed  distinct  and  stringent  duties  upon  them  . . . they  are 
only  bound  to  use  such  due  diligence  and  care  in  the  management 
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of  the  estate  as  men  of  ordinary  prudence  and  vigilance  would  use 
in  the  management  of  their  own  affairs.” 

Wharton’s  Law  Lexicon,  13th  ed.  1925,  p.  125,  in  speaking  of 
the  definition  of  a breach  of  trust,  says  that  it  may  arise  from 
the  trustee  having  been  “guilty  of  negligence  or  carelessness  in- 
volving at  least  some  degree  of  moral  blame;  or,  in  other  cases 
again,  he  may  have  committed  some  gross  fraud”. 

A trustee  is  liable  for  loss  caused  by  his  negligence,  as,  for  in- 
stance, if  a trustee  neglects  to  sell  a property  when  it  is  his  duty 
to  do  so,  he  is  answerable  for  any  loss  sustained  by  the  trust 
estate.  But  under  ordinary  circumstances  a trustee  who  com- 
mits a breach  of  trust  does  not  bring  himself  within  the  reach 
of  the  criminal  law.  The  learned  trial  judge  explained  to  the 
jury  the  definition  of  ordinary  civil  negligence,  the  remedy  for 
which  would  be  merely  an  action  for  damages,  and  he  told  the 
jury  that  negligence  or  neglect  of  the  above-mentioned  character 
would  be  sufficient  to  amount  to  a breach  of  trust  by  the  accused. 

In  9 Halsbury,  2nd.  ed.  1933,  under  the  heading  “Breach  of 
Trust,  etc.,  by  Public  Officer”,  it  is  said  at  p.  337: 

“Any  public  officer  is  guilty  of  a common  law  misdemeanour 
who  commits  a breach  of  trust,  fraud  or  imposition  in  a matter 
affecting  the  public,  even  although  the  same  conduct,  if  in  a 
private  transaction,  would,  as  between  individuals,  have  only 
given  rise  to  an  action. 

“The  punishment  for  this  offence  is  fine  and  imprisonment.” 
This  is  the  offence  covered  by  s.  160  of  the  Code. 

The  leading  case  in  support  of  this  statement  of  the  law  is 
Rex  V.  Bembridge,  or  what  has  been  often  referred  to  as  Bem- 
bridge’s  Case  (1783),  3 Doug.  K.B.  327,  22  State  Tr.  156,  99  E.R. 
679.  Referring  to  this  case  as  reported  in  Douglas’s  reports, 
the  facts  in  brief  were  that  one  Charles  Bembridge  was  an  ac- 
countant in  the  office  and  place  of  the  Receiver  General  of  the 
Forces.  He  wilfully  and  fraudulently  refused  and  neglected  to 
disclose  any  charges,  upon  a former  Receiver  and  Paymaster  of 
the  Forces  which  had  been  omitted  from  the  accounts,  although 
he  knew  that  several  sums  of  money  were  not  included  in  the 
said  accounts.  Lord  Mansfield  said,  at  p.  332 : 

“As  to  the  motion  in  arrest  of  judgment  the  objection  is,  that 
this  is  a civil  injury,  and  not  indictable,  and  it  is  said  that  there 
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is  no  precedent.  The  law  does  not  consist  of  particular  cases  but 
of  general  principles,  which  are  illustrated  and  explained  by  these 
cases.  Here  there  are  two  principles  applicable:  first,  that  a 
man  accepting  an  office  of  trust  concerning  the  public,  especially 
if  attended  with  profit,  is  answerable  criminally  to  the  King  for 
misbehaviour  in  his  office;  this  is  true,  by  whomever  and  in  what- 
ever way  the  officer  is  appointed.  In  Vidian  [Vidian’s  Entries,  p. 
213],  there  is  a precedent  of  an  indictment  against  the  Gustos 
Brevium  for  losing  a record.  Secondly,  where  there  is  a breach 
of  trust,  fraud,  or  imposition,  in  a matter  concerning  the  public, 
though  as  between  individuals  it  would  only  be  actionable,  yet  as 
between  the  King  and  the  subject  it  is  indictable.  That  such 
should  be  the  rule  is  essential  to  the  existence  of  the  country.” 

In  Booth  V.  Arnold,  [1895]  1 Q.B.  571,  Lopes  L.J.  at  p.  579 
quoted  the  words  of  Lord  Mansfield  in  Bemhridge’s  Case  upon 
the  point  under  discussion  as  they  were  reported  in  22  State  Tr.  at 
p.  156: 

“There  is  another  principle,  too,  and  that  is  this — where  there 
is  a breach  of  trust,  a fraud,  or  an  imposition  in  a subject  con- 
cerning the  public  which  as  between  subject  and  subject  would 
only  be  actionable  by  a civil  action,  yet,  as  that  concerns  the  King 
and  the  public  (I  use  them  as  synonymous  terms),  it  is  indict- 


Section 160  of  the  Code  provides,  as  was  established  long  ago 
I by  the  judgment  of  Lord  Mansfield,  that  even  although  the 
breach  of  trust  is  caused  by  ordinary  negligence,  which  would  be 
ground,  between  individuals,  only  for  an  action  for  damages,  nev- 
ertheless a breach  of  such  character  is  sufficient  to  constitute  a 
criminal  offence  if  committed  by  one  in  an  office  of  trust  concern- 
I ing  the  public — in  other  words,  a public  officer — and  is  in  connec- 
I tion  with  a matter  concerning  or  affecting  the  public. 

"I  I think,  however,  that  in  this  present  case,  the  matter  of 

j breach  of  trust  caused  by  ordinary  negligence,  that  is  to  say, 

I neglect  of  a duty  giving,  in  ordinary  or  usual  circumstances, 

I merely  a right  of  action  for  damages,  is  not  a material  factor, 

i Although  the  law  on  this  point  as  stated  to  the  jury  was,  in  my 

view,  correct  for  the  reasons  I have  given,  I do  not  think,  and  I 
say  this  with  the  greatest  respect  for  the  opinion  of  the  learned 
[ trial  judge,  that  it  was  necessary  that  the  jury  should  have  been 
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instructed  upon  this  matter.  The  evidence  established  that  the 
breach  of  trust  on  the  part  of  the  accused  was  not  caused  by 
what  I have  termed  ordinary  negligence.  The  acts  of  the  accused 
were  premeditated,  deliberate  and  intentional.  Although  this 
was  unnecessary,  as  I have  mentioned,  I do  not  think,  in  view  of 
the  evidence,  and  when  the  charge  of  the  trial  judge  is  considered 
as  a whole,  that  it  could  have  affected  the  deliberations  of  the 
jury  or  the  verdict  reached  by  them. 

With  regard  to  the  objection  that  the  learned  trial  judge  in 
his  charge  to  the  jury  removed  the  facts  from  their  considera- 
tion, and  in  effect  told  them  that  the  accused  was  guilty  of  the  of- 
fence charged,  it  is  true  that  in  a number  of  instances,  he  ex- 
pressed his  own  opinion  to  the  jury.  The  trial  judge  is  entitled 
to  express  his  opinion  upon  a question  of  fact,  so  long  as  he  does 
not  lead  the  jury  to  think  that  he  is  giving  them  a direction  it 
will  be  their  duty  to  follow:  per  Duff  J.  (afterwards  C.J.C.)  in 
The  Montreal  Tramivays  Company  v.  Seguin  (1916),  52  S.C.R. 
644  at  650,  28  D.L.R.  494.  The  danger  referred  to  by  Duff  J.  is 
a matter  which  is  always  of  concern  to  a trial  judge,  and  if  he 
has  reason  to  think  that  the  members  of  the  jury  may  likely  con- 
clude that  they  must  agree  with  an  opinion  expressed  by  him  as 
to  facts,  he  should  take  great  care  to  impress  upon  the  jury  that 
they  need  not  agree  with  such  opinion,  in  the  event  of  their  not 
reaching  the  same  conclusion.  I do  not  think  that  in  the  present 
case  the  trial  judge  erred  in  this  respect,  as  he  clearly  told  the 
jury,  in  many  places  throughout  his  charge,  that  they  and  not 
himself  were  the  sole  judges  of  the  facts. 

There  is  another  matter  which  I think  should  be  given  some 
consideration. 

In  instructing  the  jury  as  to  the  question  of  reasonable  doubt 
and  during  the  course  of  his  charge  on  this  subject,  the  learned 
trial  judge  used  the  following  language : 

“The  Crown  must  prove  its  case  beyond  a reasonable  doubt. 
I mean  an  honest  doubt  when  I say  reasonable  doubt — a real 
doubt — a doubt  such  as  you  gentlemen  would  permit  to  govern 
you  in  the  conduct  of  your  business  affairs.” 

The  expression  “a  doubt  such  as  you  gentlemen  would  permit 
to  govern  you  in  the  conduct  of  your  business  affairs”  is  an  un- 
fortunate one.  Such  a direction  has  been  held  to  be  wrong:  Rex 
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V.  Tuffnell  and  Jasper,  [1947]  O.W.N.  515;  Rex  v.  Sears, 
[1948]  O.R.  9,  90  C.C.C.  159,  5 C.R.  1.  In  the  latter  case  there 
is  a somewhat  exhaustive  discussion  as  to  the  proper  language 
to  be  used  in  referring  to  the  matter  of  reasonable  doubt  in  charg- 
ing a jury.  In  the  course  of  his  explanation  of  reasonable  doubt 
in  that  case,  the  trial  judge  used  the  following  words : “ it  must 
be  a reasonable  doubt;  in  other  words,  such  a doubt  as  would  in- 
fluence you  in  your  daily  affairs,  in  carrying  on  your  business,  or 
something  of  that  sort.”  Roach  J.A.  said,  at  p.  15:  “The  illustra- 
tion used  by  the  learned  trial  judge  was  an  unhappy  one.  Is  it  suf- 
ficient to  vitiate  the  trial?”  All  of  the  judges  who  heard  that  ap- 
peal were  of  the  opinion  that  when  the  whole  part  of  the  charge 
in  which  reference  was  made  to  the  subject  of  reasonable  doubt 
was  considered,  it  was  made  known  to  the  jury  that  the  doubt  in 
question  should  be  one  that  the  jury,  using  their  reason  and 
judgment  honestly,  and  giving  due  consideration  to  the  facts  and 
to  the  weight  of  evidence,  would  have  as  to  the  guilt  of  the  ac- 
cused. 

In  my  judgment  a similar  explanation  was  given  to  the  jury 
by  the  learned  trial  judge  in  the  charge  which  is  now  under  con- 
sideration, when  it  is  read  as  a whole,  and  he  explained  to  the 
jury  that  if  the  evidence  left  them  “with  an  abiding  conviction  of 
the  guilt  of  the  accused”,  and  they  were  “fully  satisfied  to  a 
moral  certainty  of  his  guilt”,  there  should  be  a conviction,  but 
that  if  the  evidence  left  them  “in  that  condition  of  mind”  that 
they  had  no  “real  conviction  to  a moral  certainty  of  his  guilt”, 
then  they  were  “bound  to  acquit  him”. 

My  conclusion,  therefore,  is  that  a case  has  not  been  made  out 
for  a new  trial.  I agree,  too,  with  my  brother  Hope,  and  for  the 
reasons  given  by  him,  that  the  sentence,  while  remaining  for  the 
same  total  duration,  should  be  altered  as  stated  in  his  judgment. 

Conviction  affirmed;  sentence  varied. 

Solicitor  for  the  ax^cused,  appellant:  John  J.  Robinette, 

Toronto. 
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[McRUER  C.J.H.C.] 

McKie  V*  The  K.V.P.  Company  Limited 
(and  four  other  actions)* 

Waters  and  Watercourses — Rights  of  Riparian  Owners — Restraining  In- 
terference with  Enjoyment  and  Use  of  Flow — Damages — Rights  of 
Fishing. 

The  proprietor  of  riparian  lands  has  a right  incident  to  the  land,  inde- 
pendent of  ownership  of  the  solum  of  the  stream  or  river,  to  the  flow 
of  water  through  or  by  his  land  in  its  natural  state,  and  if  the  stream 
is  polluted  or  otherwise  interfered  with,  so  as  to  affect  this  right,  by 
an  upper  riparian  proprietor  (who  has  not  yet  acquired  a prescrip- 
tive right  so  to  interfere),  the  lower  proprietor  may  maintain  an 
action  for  an  injunction  without  proving  damage,  which  is  presumed 
from  the  interference  with  the  right.  It  is  immaterial,  in  such  an 
action,  that  the  defendant  carries  on  a business  which  is  important  to 
the  community,  and/  carries  it  on  in  a proper  manner,  nor  are  the 
economic  necessities  of  the  defendant  relevant  to  be  considered. 
Rights  of  Ashing  are  in  their  nature  mere  profits  of  the  soil  over  which 
the  water  flows,  and  title  thereto  arises  from  the  right  to  the  solum. 
Although  the  public  have  a right  to  fish  in  navigable  rivers,  an  inter- 
ference with  that  right  will  not  give  rise  to  a cause  of  action  unless 
the  plaintiff  in  the  action  can  show  that  he  has  suffered  some  injury 
not  common  to  all  other  persons  who  choose  to  exercise  the  same 
right.  The  owner  of  the  solum  of  the  river,  however,  is  entitled  to  an 
injunction  to  restrain  interference  with  his  fishing  rights.  The  right 
to  an  injunction  is  not  dependent  on  proof  of  actual  damage,  since 
damage  is  presumed  from  the  fact  of  interference. 

Nuisance — Emanation  of  Offensive  Odours — Interference  with  Enjoy- 
ment of  Property. 

Where  smells  arise  from  a river,  caused  by  the  effluent  entering  the 
water  from  a mill,  and  are  so  offensive  as  to  be  an  actual  and  sub- 
stantial interference  with  the  comfort  and  enjoyment  of  properties  on 
the  river,  measured  by  ordinary  and  reasonable  standards,  and  conse- 
quently what  has  been  an  attractive  resort  for  tourists  bacomes  much 
less  desirable,  the  owners  of  the  properties  are  entitled  to  relief  on  the 
footing  of  nuisance,  as  well  as  to  relief  based  on  the  interference  with 
their  riparian  rights. 

Five  actions  for  damages  and  an  injunction. 

8th  to  13th  December  1947  and  7th  to  9th  January  1948.  The 
actions  were  tried  together  by  McRuer  C.J.H.C.  without  a jury 
at  Sudbury  and  Toronto. 

D.  R.  WaTkinshaw,  for  the  plaintiffs. 

J.  J,  Robinette^  K.C.,  J.  A.  Boles  and  James  Worrall^  for  the 
defendants. 

15th  April  1948.  McRuer  C.J.H.C.: — ^The  plaintiffs  are  all 
riparian  proprietors  on  the  Spanish  River  in  the  district  of  Sud- 
bury, and  all  operate  tourist  camps  of  varying  accommodation. 
The  plaintiff  James  B.  Vance,  as  well  as  being  a riparian  pro- 
prietor, ovms  a water  lot  over  which  the  waters  of  the  river  flow 
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and  is  a commercial  fisherman  holding  a licence  from  the  Prov- 
ince of  Ontario.  The  plaintiff  Russell  Vance  is  a son  of  James 
B.  Vance,  and  operates  a tourist  camp  on  the  lands  owned  by  his 
father.  The  defendant  is  the  owner  and  operator  of  a ‘"kraft” 
paper  mill  at  the  town  of  Espanola  situated  35  miles  upstream 
from  the  mouth  of  the  river,  which  empties  into  the  north  chan- 
nel of  Lake  Huron.  The  volume  of  water  flowing  in  the  river  is 
considerable.  It  is  said  to  be  200  yards  wide  at  some  places  and 
as  much  as  80  feet  deep.  At  others  it  is  quite  shallow,  but  it  is 
not  argued  that  at  all  relevant  points  the  river  is  not  navigable. 

The  plaintiffs’  claims  are  based  on  the  pollution  of  the  water 
by  reason  of  foreign  substances  being  discharged  into  the  river 
by  the  defendant  through  the  effluent  from  the  mill. 

Prior  to  the  year  1930  the  Abitibi  Pulp  and  Paper  Company 
operated  a sulphite  mill  at  the  site  now  occupied  by  the  defend- 
ant. At  that  time  the  mill  was  closed  down  and  it  remained 
closed  until  it  was  reopened  by  the  defendant  in  May  or  June  1946 
for  the  purpose  of  manufacturing  kraft  paper  by  the  sulphate 
process. 

There  is  no  doubt  that  in  the  process  of  manufacture  of  kraft 
paper  the  defendant  discharges  large  quantities  of  foreign  matter 
into  the  river  upstream  from  the  property  owned  and  occupied 
by  the  plaintiffs.  The  plaintiffs  claim  damages  and  ask  for  an  in- 
junction on  the  grounds  that: 

(1)  Their  comfort  and  the  enjoyment  of  their  land  is  inter- 
fered with  by  reason  of  foul  odours  given  off  from  the  water. 

(2)  The  water  has  been  rendered  unfit  for  human  con- 
sumption either  in  its  raw  state  or  after  it  has  been  boiled. 

(3)  The  ice  taken  from  the  river  for  domestic  use  is  unfit 
for  the  purposes  for  which  it  is  used. 

(4)  The  water  is  repulsive  to  farm  animals  and  milking 
cows  will  not  drink  it  in  sufflcient  quantities  to  maintain  normal 
milk  supply. 

(5)  The  water  is  unfit  to  bathe  in. 

(6)  The  fish  in  the  river  are  being  either  killed  or  driven 
therefrom. 

(7)  Wild  rice,  which  has  formerly  grown  in  abundance  in 
the  waters  of  the  river,  forming  a feeding  ground  for  wild  ducks, 
has  been  destroyed. 
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The  defendant  does  not  deny  that  injurious  matter  is  dis- 
charged into  the  river  from  its  mill,  but  it  contends  that  this  is 
sufficiently  diluted  by  the  waters  of  the  river  to  render  it  harm- 
less. It  is  also  argued  on  behalf  of  the  defendant  that  no  right 
of  action  lies  at  the  instance  of  the  plaintiffs  for  interference  with 
the  fish  in  the  river. 

The  contentious  evidence  submitted  may  be  divided  into  two 
classes:  (1)  evidence  given  by  witnesses  who  testified  as  to  facts 
relative  to  conditions  in  and  about  the  river;  and  (2)  evidence  of 
experts  who  offered  opinions  based  either  on  laboratory  experi- 
ments conducted  with  samples  of  water  and  other  substances 
taken  from  the  river,  or  on  mill  operation.  I think  some  of  these 
latter  witnesses,  called  for  the  defendant,  found  it  difficult  to  dis- 
tinguish between  the  functions  of  a witness  and  those  of  an  ad- 
vocate. While  I have  given  this  class  of  evidence  every  consid- 
eration, I find  great  wisdom  in  the  following  words  of  Sir  G.  J. 
Turner  L.J.  in  Goldsmid  v.  The  Tunbridge  Wells  Improvement 
Commissioners  (1866),  L.R.  1 Ch.  349  at  353: 

“Speaking  with  all  possible  respect  to  the  scientific  gentle- 
men who  have  given  their  evidence,  and  as  to  whom  it  is  but  just 
to  say  that  they  have  dealt  with  the  case  most  ably  and  most 
impartially,  I think  that  in  cases  of  this  nature  much  more  weight 
is  due  to  the  facts  which  are  proved  than  to  conclusions  drawn 
from  scientific  investigations.  The  conclusions  to  be  drawn  from 
scientific  investigations  are,  no  doubt,  in  such  cases  of  great 
value  in  aid  or  in  explanation  and  qualification  of  the  facts  which 
are  proved,  but  in  my  judgment  it  is  upon  the  facts  which  are 
proved,  and  not  upon  such  conclusions,  the  Court  ought  in  these 
cases  mainly  to  rely.  I think  so  the  more  strongly  in  this  partic- 
ular case,  because  it  is  obvious  that  the  scientific  examinations 
which  have  been  made  of  the  water  of  this  brook  must  have  de- 
pended much  upon  the  state  of  circumstances  which  existed  at 
the  times  when  those  investigations  took  place.  They  might  well 
have  been  affected  by  the  force  of  the  stream  at  the  times  of  in- 
vestigation, and  probably  by  the  state  of  the  weather,  as  tending 
or  not  tending  to  the  diffusion  or  dispersion  of  noxious  smells.  In 
my  view  of  this  case,  therefore,  the  scientific  evidence  ought  to 
be  considered  as  secondary  only  to  the  evidence  as  to  the  facts.” 
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Many  witnesses  were  called  to  testify  as  to  conditions  on  the 
river.  No  useful  purpose  would  be  served  by  dealing  with  the 
evidence  of  each  witness  in  detail.  Where  evidence  conflicts  with 
my  findings  it  may  be  assumed  that  I have  rejected  it  as  unsatis- 
factory. The  witnesses  for  the  plaintiffs  who  gave  evidence  as  to 
these  conditions  may  be  divided  into  two  groups,  officials  who  are 
employed  by  the  Government  of  Ontario  for  the  conservation  of 
wild  life,  and  those  who  live  on  the  banks  of  the  river. 

My  findings  are  that  following  the  closing  of  the  Abitibi 
plant,  and  particularly  following  a flood  of  about  fourteen  years 
ago  which  washed  out  the  bed  of  the  river,  the  fish  commenced 
to  come  back  into  the  river,  until  in  the  years  just  prior  to  the 
year  1947  the  river  had  become  a good  fishing  ground,  where 
game  fish  such  as  muskellunge,  pickerel  and  bass,  together  with 
pike  and  other  fish,  were  found  in  abundance.  The  result  was 
that  the  area  had  developed  into  a desirable  resort  for  fisher- 
men, and  the  owners  of  property  on  the  river  had  every  reason 
to  expect  that  it  would  continue  to  develop  if  there  was  no  inter- 
ference with  it. 

After  the  defendant’s  plant  commenced  to  operate,  the  river 
water  began  to  give  off  foul  odours.  These  odours  not  only  were 
prevalent  down  to  the  mouth  of  the  river  but  were  detected  ten 
miles  out  in  the  channel.  One  witness  said  that  at  his  place  at 
the  town  of  Spanish,  which  is  situated  at  the  mouth  of  the  river, 
the  odours  were  carried  in  by  winds  that  blew  in  from  the  chan- 
nel. There  is  no  doubt  in  my  mind  that  these  odours  were  very 
repulsive.  Some  witnesses  likened  them  to  the  smell  of  rotten 
vegetables  or  rotten  cabbage.  “Rotten  cabbage”  was  the  de- 
scription used  by  most  witnesses  and  appears  to  be  characteristic 
of  the  smell  of  the  effiuent  of  a kraft  mill.  There  was,  however, 
a substantial  difference  in  the  evidence  as  to  the  degree  and 
strength  of  these  odours.  Samples  of  the  water  taken  from  the 
river  in  October  and  November  1947  were  filed  by  the  defend- 
ant, from  which  little  or  no  odour  could  be  detected.  I have  no 
hesitation  in  accepting  the  evidence  of  the  provincial  officers  as 
to  the  strength  of  the  odour  and  its  repulsive  character.  Ex.  6 is 
a sample  of  matter  and  water  taken  from  the  river  two  days  be- 
fore it  was  filed  at  the  trial.  The  witness  Bibby,  a provincial 
constable  with  no  personal  interest  in  this  case,  swore  that  the 
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smell  from  the  river  was  worse  than  that  of  the  sample  filed  in 
court.  Nad  well,  also  a provincial  officer,  said  that  in  the  spring 
of  1947  he  opened  a hole  in  the  ice  near  the  mouth  of  the  river 
and  the  smell  of  ex.  6 was  mild  compared  with  what  came  up 
from  the  water  through  the  hole  in  the  ice.  I examined  ex.  6 at 
the  time  the  comparison  was  made  and  found  it  very  foul. 
Thomas  Taylor,  Fish  and  Wild  Life  Overseer  for  the  Province  of 
Ontario  said  that  after  the  defendant  started  to  operate  its  plant 
he  noticed  a strong  odour  coming  from  the  river.  He  said  it  got 
stronger  in  1947  and  if  a hole  was  opened  in  the  ice  the  smell  was 
such  as  would  “nearly  knock  you  down”.  Sam  Nadwell,  another 
provincial  officer,  gave  evidence  to  the  like  effect.  From  the  evi- 
dence of  these  officers  and  the  evidence  of  many  witnesses  who 
testified  as  to  the  smell  given  off  from  the  water  throughout  the 
35  miles  of  the  course  of  the  river  below  the  defendant’s  plant,  I 
have  no  hesitation  in  finding  that  in  the  latter  part  of  the  year 
1946  and  more  especially  in  the  year  1947  the  water  of  the  river 
gave  off  a very  offensive  odour  throughout  its  course  from  the 
defendant’s  plant  to  the  north  channel  of  Lake  Huron. 

There  can  be  no  doubt  on  the  evidence  that  the  taste  of  the 
water  has  been  materially  changed.  Many  witnesses  gave  evi- 
dence that  they  were  accustomed  to  use  the  water  for  drinking 
purposes  in  their  homes  prior  to  the  operation  of  the  defendant’s 
mill.  It  would  appear  that  it  may  have  been  unwise  to  use  the 
water  untreated,  as  a chemical  analysis  shows  the  presence  of 
colon  hacilli  for  which  the  defendant  is  in  no  way  responsible. 
However,  none  of  those  who  drank  the  water  appear  to  have  suf- 
fered any  ill  effects.  The  evidence  is  that  since  the  operation  of 
the  defendant’s  mill,  the  water  has  had  a bad  taste  even  when 
boiled,  and  that  it  is  unfit  for  cooking  purposes  or  other  common 
household  uses.  The  witness  Edward  McKie  said  that  it  was  dis- 
gusting and  could  not  be  used  for  washing  on  account  of  the  fact 
that  when  heated  the  vapours  given  off  were  so  offensive  that, 
as  he  said,  “you  could  not  stay  in  the  house”. 

There  is  no  dispute  that  a large  quantity  of  fibrous  material 
escapes  in  the  effluent  from  the  mill  in  the  manufacturing  pro- 
cess. This  material  consists  of  wood  fibres  which  have  been 
through  the  digesting  process  of  the  mill  and  are  in  some  meas- 
ure impregnated  with  the  chemicals  used  in  the  process.  There 
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is  some  dispute  as  to  the  quantity  of  fibres  that  escapes  but  there 
is  no  dispute  that  they  are  chemically  impregnated.  The 
witness  Alfred  T.  Heurter,  an  engineer  of  very  long  and  wide  ex- 
perience in  the  construction  of  kraft  paper  mills,  was  called  by 
the  defendant  to  give  evidence  as  to  the  design  and  efficiency  of 
the  defendant’s  mill.  He  said  that  in  every  process  there  is 
waste  and  that  all  the  chemicals  cannot  be  recovered.  He  said 
there  is  a minimum  that  is  non-economical  to  take  off,  which 
passes  into  the  river.  His  evidence  shows  that  in  different  kraft 
mills  there  is  a great  variation  in  respect  to  the  fibre  loss.  His 
estimate  in  this  mill  is  that  the  fibre  loss  is  from  2 to  2.65  per 
cent.,  varying  every  day.  Calculated  on  the  basis  of  an  average 
daily  tonnage  of  the  mill  of  20,000  tons,  there  would  be  ap- 
proximately 5 tons  of  chemically  impregnated  fibre  discharged 
into  the  river  each  day. 

Mr.  Hunter,  the  mill  manager,  said  that  the  estimated  aver- 
age loss  for  the  year  1947  would  be  about  1.75  per  cent.,  but 
he  produced  no  reliable  data  to  show  the  foundation  for  this  es- 
timate. On  such  an  important  aspect  of  the  case  I find  his  evi- 
dence quite  unsatisfactory.  Even  accepting  Mr.  Hunter’s  esti- 
mate, the  amount  of  fibre  discharged  into  the  river  would  be  3Y2 
tons  per  day.  This  material  consists  of  small  wood  fibres,  vary- 
ing in  length  up  to  one  inch,  which  are  carried  down  the  river  in 
suspension.  They  lodge  in  the  bed  of  the  river  in  places  where 
the  water  runs  less  swiftly  and  large  masses  accumulate  which, 
due  to  the  formation  of  gases  by  chemical  reaction,  eventually 
rise  to  the  top  of  the  river  and  fioat  downstream.  Many  wit- 
nesses testified  as  to  seeing  these  fibrous  masses  floating  in  the 
water  in  the  years  1946  and  1947.  Some  were  said  to  be  three  or 
four  feet  across  and  some  as  large  as  eight  or  ten;  others  less. 
They  had  a spongy  consistency  and  when  broken  up  they  gave 
off  a very  foul  odour.  At  times  several  would  be  seen  on  the 
river  at  once.  At  other  times  the  river  would  be  quite  clear  of 
them. 

On  the  evening  of  the  5th  December  1947  the  witness  Russell 
Vance  set  a gill  net  in  the  river  about  twenty  feet  from  shore,  be- 
tween Espanola  and  Wedgewood,  downstream  from  the  defend- 
ant’s mill.  The  net  was  taken  up  on  Saturday,  the  6th  Decem- 
ber, and  placed  in  a bucket  which  was  filed  as  ex.  9 at  the  trial. 
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When  the  net  was  taken  up  it  was  covered  with  a slimy  substance 
which  included  large  quantities  of  pulp  fibre.  When  I inspected 
it  at  the  trial  it  was  in  a filthy  condition.  The  evidence  shows 
that  nets  set  at  the  mouth  of  the  river  and  in  the  channel  also 
collect  a similar  substance  but  not  to  the  same  degree.  Ex.  44 
was  a specimen  of  weeds  taken  from  the  river  by  Dr.  Brown  and 
“quick-frozen”,  and  so  kept  until  brought  to  the  trial.  These 
were  covered  with  a black  slimy  substance  similar  to  that  found 
on  the  gill  net.  Ex.  6 is  a sample  taken  from  the  surface  of  the 
river  showing  the  character  of  the  material  in  the  black  fibrous 
masses  that  fioat  on  the  river.  Ex.  7 is  a sample  of  material 
taken  from  the  bed  of  the  river  between  Wedgewood  and  Espano- 
la.  The  evidence  is  that  when  ice  is  cut  from  the  river  in  the 
winter  it  is  filled  with  black  foreign  matter.  Some  witnesses  said 
they  could  not  use  it  for  domestic  purposes  and  were  obliged  to 
draw  ice  from  other  sources.  One  witness  said  he  used  it  as  it 
was. 

On  all  the  evidence  I find  as  a fact  that  the  waters  of  the 
Spanish  River  below  the  defendant’s  plant  have  been  polluted  by 
the  defendant  in  such  a manner  as  to  change  their  character  and 
substantially  affect  the,  use  to  which  the  plaintiffs  were  entitled 
to  put  them  and  to  interfere  with  the  enjoyment  of  the  plaintiffs 
as  occupiers  of  riparian  lands. 

Much  evidence  was  adduced  to  show  that  the  pollution  of  the 
water  had  so  affected  the  fish  in  the  river  that  they  had  been 
either  driven  out  or  killed  or  prevented  from  spawning.  Many  re- 
liable witnesses  testified  as  to  seeing  considerable  and  abnormal 
numbers  of  dead  fish  floating  on  the  river  when  the  ice  broke  up 
in  the  spring  of  1947.  The  evidence  as  to  fishing  conditions  in 
1947,  as  compared  with  previous  years,  was  conflicting,  but  I find 
on  the  whole  evidence  that  the  fishing  has  substantially  declined 
since  the  defendant  commenced  to  operate  its  mill.  There  is  no 
doubt  that  some  fish  were  taken  from  the  river  in  1947,  but  it  is 
to  be  observed  that  the  points  where  most  of  these  were  taken 
were  points  where  the  waters  of  the  river  were  diluted  by  unpol- 
luted streams  or  were  near  the  dam  where  fresh  water  of  the 
river  coming  over  the  dam  mixed  with  the  effluent  of  the  mill. 

Many  witnesses  were  called  to  give  scientific  evidence  to  dis- 
prove the  suggestion  that  the  effluent  of  the  mill  was  the  cause 
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of  the  decline  in  fishing  and  to  show  that  no  chemicals  injurious 
to  fish  were  discharged  into  the  river  in  sufficient  quantities  to  be 
injurious.  It  was  contended  on  behalf  of  the  plaintiffs  that  the 
dissolved  oxygen  content  in  the  water  was  reduced  to  a point 
where  fish  could  not  live  in  it  in  a healthy  condition.  On  the  other 
hand,  the  defendants  submitted  evidence  of  experiments  conduct- 
ed under  laboratory  conditions  which  indicated  that  there  were 
no  substances  present  in  the  water  in  sufficient  quantities  to  be 
lethal  to  fish  and  that  the  dissolved  oxygen  content  was  at  all 
times  sufficient  to  maintain  normal  life.  It  is  always  to  be  re- 
membered that  these  results  were  procured  in  experimental  con- 
ditions. The  samples  taken  were  taken  in  the  autumn  of  1947, 
while  on  the  other  hand  the  complaint  was  that  the  destruction 
of  the  fish  took  place  in  the  spring  or  late  winter  of  1947.  The 
witness  Dr.  Van  Horne,  called  for  the  defendant,  said  that  the 
dissolved  oxygen  content  in  the  water  comes  from  the  air  and  he 
could  give  no  information  as  to  the  dissolved  oxygen  content  of 
the  water  if  covered  by  ice.  The  fact  remains  that  very  substan- 
tial numbers  of  dead  and  dying  fish  were  seen  in  the  river  in  the 
spring  of  1947  and  in  such  quantities  as  to  alarm  the  property 
owners  on  the  river.  The  only  explanation  offered  by  anyone  as 
to  what  killed  the  fish  is  what  I might  term  a fanciful  theory  of 
Dr.  Fry,  who  suggested  that  it  might  have  been  due  to  “winter 
kill”.  There  was  no  evidence  of  winter  killing  in  any  other  place 
ih  the  district  (not  even  in  lakes  where  it  would  be  more  likely 
to  be  expected,  according  to  the  evidence)  except  in  this  portion 
of  the  river.  There  is  no  doubt  that  substances  (especially 
methyl  mercaptans)  are  introduced  into  the  river  which  if 
present  in  sufficient  quantities  would  be  injurious  to  fish,  and  that 
fibrous  substances  in  large  quantities  are  introduced  into  the 
river  which  would  dissolve  the  oxygen  content  of  the  water.  Fish 
lived  in  a healthy  condition  before  the  water  was  polluted,  and 
since  the  pollution  they  died  in  considerable  numbers  in  the 
spring  of  1947,  and  in  addition  there  is  the  fact  that  they  are  now 
found  in  less  numbers  than  they  had  been  found  in  previous 
years. 

Sitting  as  a jury  on  the  case,  the  inference  I draw  is  that  the 
pollution  of  the  river  has  substantially  affected  the  fishing  there- 
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in  and  that  the  pollution  was  responsible  for  killing  fish  found  in 
the  river  in  the  spring  of  1947. 

There  is  some  evidence  that  the  rice  beds  have  disappeared, 
thus  affecting  the  numbers  of  duck  to  be  found  in  the  area.  This 
is  not  an  element  to  be  seriously  considered  in  this  case,  either  in 
fact  or  in  law. 

Having  made  these  findings,  I now  consider  the  authorities 
dealing  with  principles  that  must  be  applied  to  the  facts  in  their 
different  aspects. 

The  origin  of  the  common  law  applicable  to  this  subject  goes 
back  to  and  beyond  the  Roman  law.  The  proprietor  of  riparian 
lands  has  a right  incident  to  the  land,  independent  of  the  owner- 
ship of  the  solwm  of  the  stream  or  river,  to  the  flow  of  water 
through  or  by  his  land  in  its  natural  state,  and  if  the  stream  is 
polluted  or  otherwise  interfered  with,  so  as  to  affect  this  right, 
by  an  upper  riparian  proprietor,  the  lower  riparian  proprietor 
who  has  suffered  damage  in  law,  though  not  in  fact,  may  main- 
tain an  action  for  an  injunction  unless  the  person  causing  the  in- 
terference with  his  right  has  a prescriptive  right  to  do  so. 

This  principle  has  been  discussed  in  many  leading  cases  and 
is  probably  nowhere  more  clearly  developed  than  in  the  judg- 
ment of  Chief  Baron  Pollock  in  Wood  et  al.  v.  Waud  et  cd.  (1849) , 
3 Ex.  748,  154  E.R.  1047,  where  the  right  is  defined  as  “a  right 
to  the  natural  stream  flowing  through  the  land,  in  its  natural 
state,  as  an  incident  to  the  right  to  the  land  on  which  the  water- 
course flowed,  . . . and  that  right  continues,  except  so  far  as  it 
may  have  been  derogated  from  by  user  or  by  grant  to  the  neigh- 
bouring landowners.”  The  injury  complained  of  is  an  injury  to  a 
right,  and  the  defendant,  by  continuing  the  practice  for  20  years, 
might  establish  the  right  to  an  easement  by  prescription : see  pp. 
772-4. 

Although  the  riparian  proprietor  has  rights  incident  to  the 
rights  to  the  soil,  he  has  no  property  interest  in  the  water  but 
merely  an  usufructuary  property  interest  therein.  In  Black- 
stone’s  Commentaries,  Book  II,  p.  14,  it  is  said:  “ . . . there  are 
some  few  things  which,  notwithstanding  the  general  introduc- 
tion and  continuance  of  property,  must  still  unavoidably  remain 
in  common;  being  such  wherein  nothing  but  an  usufructuary 
property  is  capable  of  being  had;  and  therefore  they  still  belong 
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to  the  first  occupant,  during  the  time  he  holds  possession  of  them, 
and  no  longer.  Such  (among  others)  are  the  elements  of  light, 
air,  and  water;  which  a man  may  occupy  by  means  of  his  win- 
dows, his  gardens,  his  mills,  and  other  convenience : such  also  are 
the  generality  of  those  animals  which  are  said  to  be  ferae  naturae, 
or  of  a wild  and  untamable  disposition;  which  any  man  may  seize 
upon  and  keep  for  his  own  use  and  pleasure.  All  these  things,  so 
long  as  they  remain  in  possession,  every  man  has  a right  to  en- 
joy without  disturbance;  but  if  once  they  escape  from  his  cus- 
tody, or  he  voluntarily  abandons  the  use  of  them,  they  return  to 
the  common  stock,  and  any  man  else  has  an  equal  right  to  seize 
and  enjoy  them  afterwards.”  And  at  page  18:  “ . . . water  is  a 
movable,  wandering  thing,  and  must  of  necessity  continue  com- 
mon by  the  law  of  nature;  so  that  I can  only  have  a temporary, 
transient,  usufructuary,  property  therein;  wherefore,  if  a body 
of  water  runs  out  of  my  pond  into  another  man’s,  I have  no  right 
to  reclaim  it.” 

Although  water,  according  to  the  Roman  law,  was  puhlici 
juris,  the  first  occupier  or  first  person  who  chooses  to  appropri- 
ate a natural  stream  to  a useful  purpose  has  no  title  against  the 
owner  of  land  below  so  as  to  deprive  him  of  the  flow  of  the  water 
in  its  natural  state:  per  Denman  C.J.  in  Maso7i  v.  Hill  et  al. 
(1833) , 5 B.  & Ad.  1 at  24, 110  E.R.  692. 

For  the  purpose  of  getting  ai  clear  comprehension  of  the  na- 
ture, foundation  and  extent  of  the  legal  right  of  riparian  pro- 
prietors it  is  convenient  to  quote  from  some  of  the  many  au- 
thoritative judgments  dealing  with  the  subject. 

Lord  Wensleydale  in  Chasemore  v.  Richards  (1859),  7 H.L. 
Cas.  349  at  382,  11  E.R.  140,  said:  “The  subject  of  right  to 

streams  of  water  flowing  on  the  surface  has  been  of  late  years 
fully  discussed,  and  by  a series  of  carefully  considered  judgments 
placed  upon  a clear  and  satisfactory  footing.  It  has  been  now 
settled  that  the  right  to  the  enjoyment  of  a natural  stream  of 
water  on  the  surface,  ex  jure  naturae,  belongs  to  the  proprietor  of 
the  adjoining  lands,  as  a natural  incident  to  the  right  to  the  soil 
itself,  and  that  he  is  entitled  to  the  benefit  of  it,  as  he  is  to  all  the 
other  natural  advantages  belonging  to  the  land  of  which  he  is  the 
owner.  He  has  the  right  to  have  it  come  to  him  in  its  natural 
state,  in  flow,  quantity  and  quality,  and  to  go  from  him  without 
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obstruction;  upon  the  same  principle  that  he  is  entitled  to  the 
support  of  his  neighbour’s  soil  for  his  own  in  its  natural  state. 
His  right  in  no  way  depends!  upon  prescription,  or  the  presumed 
grant  of  his  neighbour.”  See  also  pp.  382-3. 

Lord  Macnaghten  in  John  Young  and  Company  v.  The  Bank- 
ier  Distillery  Company  et  al.^  [1893]  A.C.  691  at  698,  said: 
'‘Every  riparian  proprietor  is  thus  entitled  to  the  water  of  his 
stream,  in  its  natural  flow,  without  sensible  diminution  or  in- 
crease and  without  sensible  alteration  in  its  character  or  quality. 
Any  invasion  of  this  right  causing  actual  damage  or  calculated  to 
found  a claim  which  may  ripen  into  an  adverse  right  entitles  the 
party'  injured  to  the  intervention  of  the  Court/’  (The  italics  are 
mine.) 

Vice-Chancellor  Sir  W.  Page  Wood  in  The  Attorney -General 
V.  The  Borough  of  Birmingham  (1858),  4 K.  & J.  528  at  540,  70 
E.R.  220,  said:  “He  has  a clear  right  to  enjoy  the  river,  which 
before  the  Defendants’  operations  flowed  unpolluted  — or,  at  all 
events,  so  far  unpolluted  that  fish  could  live  in  the  stream  and 
cattle  would  drink  of  it — through  his  grounds,  for  three  miles 
and  upwards,  in  exactly  the  same  condition  in  which  it  flowed 
formerly,  so  that  cattle  may  drink  of  it  without  injury,  and  flsh, 
which  were  accustomed  to  frequent  it,  may  not  be  driven  else- 
where.” The  italicized  words  must  be'  considered  in  the  light  of 
the  fact  that  in  this  case  the  plaintiffs  were  owners  of  the  bed 
of  the  stream. 

In  Lyon  v.  The  Fishmongers’  Company  et  al.  (1876) , 1 App. 
Cas.  662,  Lord  Selborne  said  at  p.  682:  “But  the  rights  of  a 

riparian  proprietor,  so  far  as  they  relate  to  any  natural  stream, 
exist  jure  naturae,  because  his  land  has,  by  nature,  the  advan- 
tage of  being  washed  by  the  stream;  and  if  the  facts  of  nature 
constitute  the  foundation  of  the  right,  I am  unable  to  see  why  the 
law  should  not  recognise  and  follow  the  course  of  nature  in 
every  part  of  the  same  stream.  Water  which  is  more  or  less  salt 
by  reason  of  the  flow  of  the  tides  may  still  be  useful  for  many 
domestic  and  other  purposes,  though  there  are  no  doubt  some 
purposes  which  fresh  water  only  will  serve.  The  general  law  as 
to  riparian  rights  is  not  stated  by  any  authorities,  that  I am 
aware  of,  in  terms  which  require  this  distinction,  and,  if  there  is 
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any  sound  principle  on  which  it  ought  to  be  made,  the  burden  of 
proof  seems  to  me  to  lie  on  those  who  so  affirm.” 

And  at  p.  683:  “With  respect  to  the  ownership  of  the  bed  of 
the  river,  this  cannot  be  the  natural  foundation  of  riparian  rights 
properly  so  called,  because  the  word  ‘riparian’  is  relative  to  the 
bank,  and  not  the  bed,  of  the  stream;  and  the  connection,  when 
it  exists,  of  property  on  the  bank  with  property  in  the  bed  of  the 
stream  depends,  not  upon  nature,  but  on  grant  or  presumption 
of  law  . . . The  title  to  the  soil  constituting  the  bed  of  a river  does 
not  carry  with  it  any  exclusive  right  of  property  in  the  running 
water  of  the  stream,  which  can  only  be  appropriated  by  sever- 
ance, and  which  may  be  lawfully  so  appropriated  by  every  one 
having  a right  of  access  to  it.  It  is,  of  course,  necessary  for  the 
existence  of  a riparian  right  that  the  land  should  be  in  contact 
with  the  flow  of  the  stream;  but  lateral  contact  is  as  good,  jure 
naturae y as  vertical;  and  not  only  the  word  ‘riparian,’  but  the 
best  authorities,  such  as  Miner  v.  GiTmour,  12  Moo.  P.C.  131  [14 
E.R.  861,  C.R.  [3]  A.C.  230],  and  the  passage  which  one  of  your 
Lordships  has  read  from  Lord  Wensleydale’s  judgment  in  Chase- 
more  V.  Richards,  7 H.L.C.  349  [11  E.R.  140],  state  the  doctrine 
in  terms  which  point  to  lateral  contact  rather  than  vertical.  It 
is  true  that  the  bank  of  a tidal  river,  of  which  the  foreshore  is 
left  bare  at  low  water,  is  not  always  in  contact  with  the  flow  of 
the  stream,  but  it  is  in  such  contact  for  a great  part  of  every 
day  in  the  ordinary  and  regular  course  of  nature,  which  is  an 
amply  sufficient  foundation  for  a natural  riparian  right.” 

See  also  AttriU  v.  Platt  (1883),  10  S.C.R.  425,  per  Strong  J. 
at  p.  489. 

If  a riparian  proprietor’s  rights  have  been  violated,  it  is  not 
necessary  for  him  to  prove  damage  to  maintain  his  action. 

In  Crossley  and  Sons,  Limited  v.  Lightowler  (1867) , L.R.  2, 
Ch.  478  at  483,  Lord  Chelmsford  L.C.  said:  “From  what  has 

been  already  said,  it  may  be  collected  that,  in  my  opinion,  if  the 
Plaintiffs  had  proved  the  pollution  of  the  Hehhle  opposite  to  their 
mills  by  the  Defendants,  they  would  have  had  good  ground  for 
an  injunction,  although  they  were  not  actually  using  the  water 
for  their  business.” 

In  Pennington  v.  Brinsop  Hall  Coal  Company  (1877) , 5 Ch.  D. 
769  at  772,  Fry  J.  emphasizes  the  clear  distinction  to  be  drawn  in 
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these  cases  between  the  invasion  of  a right  and  damage:  “I  may 
observe  in  passing  that  the  case  of  a stream  affords  a very  clear 
illustration  of  the  difference  between  injury  and  damage;  for  the 
pollution  of  a clear  stream  is  to  a riparian  proprietor  below  both 
injury  and  damage,  whilst  the  pollution  of  a stream  already  made 
foul  and  useless  by  other  pollutions  is  an  injury  without  damage, 
which  would,  however,  at  once  become  both  injury  and  damage 
on  the  cessation  of  the  other  pollutions.” 

From  what  was  said  by  Mr.  Justice  Fry  it  is  clear  that  it  is 
not  a defence  to  this  action  to  show  that  the  waters  of  the  river 
were  in  some  measure  polluted  by  the  municipality  of  Espanola 
or  others  responsible  for  the  presence  of  colon  hacilli  therein. 
Lord  Chelmsford  L.C.  in  Crossley  and  Sons^  Limited  v.  Liglitow- 
ler,  supra,  dealing  with  the  defendant’s  contention  that  others 
were  polluting  the  river  in  question,  sets  any  such  contention  con- 
clusively at  rest.  He  says : 

'‘Where  there  are  many  existing  nuisances,  either  to  the  air, 
or  to  water,  it  may  be  very  difficult  to  trace  to  its  source  the  in- 
jury occasioned  by  any  one  of  them;  but  if  the  Defendants  add  to 
the  former  foul  state  of  the  water,  and  yet  are  not  to  be  i*espon- 
sible  on  account  of  its  previous  condition,  this  consequence  would 
follow,  that  if  the  Plaintiffs  were  to  make  terms  with  the  other 
polluters  of  the  stream  so  as  to  have  water  free  from  impurities 
produced  by  their  works,  the  Defendants  might  say,  ‘we  began 
to  foul  the  stream  at  a time  when,  as  against  you,  it  was  lawful 
for  us  to  do  so,  inasmuch  as  it  was  unfit  for  your  use,  and  you 
cannot  now  by  getting  rid  of  the  existing  pollutions  from  other 
sources,  prevent  our  continuing  to  do  what,  at  the  time  when  we 
began,  you  had  no  right  to  object  to.’  ” 

In  view  of  the  fact  that  in  the  case  at  bar  the  pollution  caused 
by  the  town  of  Espanola  can  be  distinguished  from  the  pollution 
caused  by  the  defendant,  no  difficulty  arises  in  making  applica- 
tion of  the  cases  with  which  I have  just  dealt. 

Some  evidence  was  given  on  behalf  of  the  defendant  to  show 
the  importance  of  its  business  in  the  community,  and  that  it  car- 
ried it  on  in  a proper  manner.  Neither  of  these  elements  is  to  be 
taken  into  consideration  in  a case  of  this  character,  nor  are  the 
economic  necessities  of  the  defendant  relevant  to  be  considered. 
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In  The  Stockport  Waterworks  Company  v.  Potter  et  ah 
(1861),  7 H.  & N.  159,  158  E.R.  433,  Baron  Martin  discussed 
whether  the  jury  should  have  passed  on  a question  as  to  whether 
the  defendants’  business  was  carried  on  “in  a reasonable  and 
proper  manner”,  and  after  expressing  the  view  that  there  was 
no  evidence  as  to  whether  it  was  or  was  not,  said,  at  pp.  168-9: 
“But,  suppose  there  was,  how  could  it  affect  the  people  of  Stock- 
port?  The  defendants  carried  on  their  trade  primarily  for  their 
own  profit,  and  the  public  are  benefited  by  the  carrying  on  of  all 
trades,  for  they  have  an  interest  in  persons  using  their  industry 
and  capital.  But  what  answer  is  that  to  an  action  by  persons 
whose  water  for  drinking  is  affected  by  arsenic  poured  into  it  by 
persons  carrying  on  such  a trade?” 

In  The  City  of  Manchester  v.  Farnworth,  [1930]  A.C.  171  at 
203,  Lord  Blanesburgh  makes  some  observations  in  dealing  with 
a claim  for  damage  on  the  ground  of  the  emission  of  poisonous 
fumes  from  a chimney  that  are  aptly  applicable  to  this  case: 
“Very  readily  would  I decide,  if  I felt  at  liberty  so  to  do,  that  the 
loss  resulting  to  the  plaintiff  from  the  defendants’  operations 
should  without  any  qualification  be  borne  by  the  Corporation. 
That  loss  is  truly  just  as  much  part  of  the  cost  of  generating 
their  electrical  energy  as  is,  for  example,  the  cost  of  the  coal 
whose  combustion  is  the  original  source  of  all  the  mischief.  In 
a question  between  the  plaintiff  on  the  one  hand  and  the  Cor- 
poration on  the  other  I can  discover  no  sound  principle  why  this 
loss  should  not  be  theirs.” 

In  my  view,  if  I were  to  consider  and  give  effect  to  an  argu- 
ment based  on  the  defendant’s  economic  position  in  the  commu- 
nity, or  its  financial  interests,  I would  in  effect  be  giving  to  it  a 
veritable  power  of  expropriation  of  the  common  law  rights  of  the 
riparian  owners,  without  compensation. 

In  applying  the  principles  of  law  with  which  I have  been  deal- 
ing, it  is  convenient  to  consider  first  what  rights  the  plaintiffs 
have  to  relief,  founded  on  injury  to  the  fishing.  In  considering 
this  aspect  of  the  case,  the  question  whether  or  not  the  river  is  a 
navigable  one  is  of  importance.  Otherwise,  the  rights  of  riparian 
proprietors  are  the  same  on  navigable  and  non-navigable  rivers : ^ 
North  Shore  Railway  Company  v.  Pion  et  al.  (1889),  14  App. 
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Cas.  612,  C.R.  [10]  A.C.  63,  15  Q.L.R.  228,  applied  in  Re  Snow 
and  City  of  Toronto,  56  O.L.R.  100  at  106,  [1924]  4 D.L.R.  1023. 

The  general  principle  is  that  rights  of  fishing  are  in  their  na- 
ture mere  profits  of  the  soil  over  which  the  water  flows  and  the 
title  thereto  arises  from  the  right  to  the  solum:  Attorney -Gen- 
eral for  British  Columbia  v.  Attorney -General  for  Canada,  [1914] 
A.C.  153  at  167,  15  D.L.R.  308,  5 W.W.R.  878,  26  W.L.R.  347,  13 
E.L.R.  536.  The  fishing  in  a river  is  the  subject  of  property,  and 
according  to  the  English  law  must  have  an  owner  and  cannot  be 
vested  in  the  public  generally:  see  p.  173. 

. the  title  to  fish  follows  the  title  to  the  solum,  unless  it 
has  been  severed  and  turned  into  an  incorporeal  hereditament  of 
the  nature  of  a profit  a prendre  in  alieno  solo” : Attorney -General 
for  Canada  v.  Attorney -General  for  Quebec,  [1921]  1 A.C.  413 
at  421,  56  D.L.R.  358. 

Since  1911  the  solum  of  all  navigable  rivers  in  Ontario  has 
been  vested  in  the  Crown  under  the  provisions  of  The  Bed  of 
Navigable  Waters  Act,  R.S.O.  1937,  c.  44,  s.  la,  as  re-numbered 
by  1940,  c.  28,  s.  3(1),  which  reads  as  follows:  “Where  land  bor- 
dering on  a navigable  body  of  water  or  stream  has  been  hereto- 
fore, or  shall  hereafter,  be  granted  by  the  Crown,  it  shall  be  pre- 
sumed, in  the  absence  of  an  express  grant  of  it,  that  the  bed  of 
such  body  of  water  or  stream  was  not  intended  to  pass  to  the 
grantee  of  the  land,  and  the  grant  shall  be  construed  according- 
ly, and  not  in  accordance  with  the  rules  of  the  English  Common 
Law.” 

With  the  exception  of  the  plaintiff  James  B.  Vance,  none  of 
the  respective  plaintiffs  has  any  interest  in  the  bed  of  the  river. 
They  have,  however,  certain  rights  to  use  the  river  as  a highway, 
but  no  property  right,  appendant  to  the  soil,  to  fish  therein. 

The  public  right  to  fish  in  navigable  waters  is  a matter  which 
has  been  the  subject  of  discussion  antedating  Magna  Carta,  and 
was  dealt  with  in  the  16th  chapter.  Neill  et  al.  v.  The  Duke  of 
Devonshire  (1882),  8 App.  Cas.  135,  is  of  interest  in  considering 
its  early  history.  Strong  C.J.,  in  In  re  Provincial  Fisheries  (1896) , 
26  S.C.R.  444  at  520,  held  that  in  the  case  of  navigable  rivers,  the 
beds  of  which  have  not  been  granted  but  remain  in  the  Crown  in 
the  right  of  the  Province,  the  right  of  fishing  is  a public  right 
not  restricted  to  waters  within  the  ebb  and  flow  of  the  tide.  The 
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learned  Chief  Justice  stated  that  although  the  public  right  was 
so  confined  by  the  common  law  of  England,  the  rule  was  not  to  be 
applied  to  non-tidal  rivers  which,  in  Canada,  are  de  facto  navi- 
gable. (On  the  appeal  to  the  Judicial  Committee  Lord  Herschell 
expressly  excluded  this  aspect  of  the  matter  from  the  decision  of 
the  Committee:  Attorney -General  for  Canada  v.  Attorney s-Gen- 
eral  for  Ontario,  Quebec  and  Nova  Scotia,  [1898]  A.C.  700,  C.R. 
[12]  A.C.  48.)  There  is  inconsistency  between  this  statement  of 
the  law  and  the  statement  of  Lord  Haldane  in  Attorney -General 
for  British  Columbia  v.  Attorney -General  for  Canada,  suyra, 
which  may  have  to  be  determined  in  an  action  at  some  time  since 
both  cases  were  references  by  the  Governor  in  Council,  and  nei- 
ther case  is  a binding  authority  in  a suit  between  His  Majesty’s 
subjects. 

I have  concluded,  however,  that,  even  assuming  that  the  plain- 
tiffs (I  am  now  discussing  the  rights  of  those  other  than  the 
plaintiff  James  B.  Vance),  as  members  of  the  public,  have  a 
right  to  fish  in  the  river,  their  rights  are  no  higher  than  those  of 
any  any  other  members  of  the  public.  It  may  be  that  they  are 
in  a better  position  to  exercise  their  rights  than  other  members 
of  the  public,  but  the  interference  with  fishing  does  them  no  in- 
jury not  common  to  others  who  wish  to  take  fish  from  the  river. 
The  principles  applicable  here  are  similar  to  those  applicable  to 
nuisance  cases.  If  the  acts  or  omissions  alleged  are  in  derogation 
of  rights  which  the  plaintiffs  have  in  common  with  all  His 
Majesty’s  subjects  who  have  occasion  to  exercise  those  rights,  the 
plaintiffs  have  no  remedy  by  an  action  for  damages  unless  they 
can  establish  that  they  have  suffered  special  and  peculiar  damage 
beyond  what  was  suffered  by  the  rest  of  His  Majesty’s  subjects: 
Blundy,  Clark  and  Company,  Limited  v.  London  and  North  East- 
ern Railway  Company,  [1931]  2 K.B.  334.  As  was  said  by  Lord 
Justice  Greer  in  that  case,  what  amounts  to  special  and  peculiar 
damage  is  a matter  of  some  difficulty,  but  I have  been  unable  to 
find  any  authority,  and  none  has  been  submitted  to  me,  that 
would  warrant  me  in  holding  that  loss  to  the  business  of  the  plain- 
tiffs as  operators  of  tourist  camps  caused  by  the  injury  to  the 
fishing  would  bring  the  case  within  the  exception  and  be  action- 
able. 


414 


Ontario  Reports. 


[1948] 


The  rights  of  the  plaintiff  James  B.  Vance  are  on  a very  dif- 
ferent footing.  As  owner  of  that  part  of  the  soil  in  the  bed  of 
the  river  covered  by  the  grant  to  him  of  the  water  lot,  he  has 
property  rights  distinct  from  all  the  other  plaintiffs.  He  is  the 
proprietor  of  a fishery  appendant  or  appurtenant  to  the  owner- 
ship of  the  soil.  He  has  the  right  to  a free  passage  for  fish  in  his 
fishery  and  he  has  the  right  to  catch  as  many  fish  as  by  his  in- 
dustry and  art  he  can:  Hamilton  v.  Marquis  of  Donegal  (1795),  3 
Ridg.  Pari.  Rep.  267;  Barker  v.  Faulkner  (1898),  79  L.T.  24.  But 
he  must  not  in  the  exercise  of  his  rights  do  anything  to  interfere 
with  the  rights  of  persons  above  or  below  him  or  riparian  owners. 
The  defendant,  having,  by  the  pollution  of  the  river,  interfered 
with  this  plaintiff’s  property  rights,  is  liable  in  damages  if  he  has 
suffered  any,  and  to  be  restrained  from  further  interference  with 
those  rights:  Aldred’s  Case  (1610),  9 Co.  Rep.  57b,  59a,  77  E.R. 
816. 

The  right  of  action  for  an  injunction  is  not  dependent  on  proof 
of  actual  damage.  Where  interference  is  shown  to  exist,  damage 
is  presumed.  This  aspect  of  the  subject  is  fully  discussed  by 
Lord  Wright  in  NichoUs  v.  Ely  Beet  Sugar  Factory^  Limited, 
[1936]  Ch.  343.  In  considering  the  final  result  in  that  case  it  is 
to  be  borne  in  mind  that  the  relief  sought  was  in  damages  only, 
there  being  no  claim  for  an  injunction  or  any  suggestion  that  the 
injury  would  recur  or  that  a prescriptive  right  might  accrue. 

In  view  of  the  finding  of  fact  that  I have  made  I have  there- 
fore concluded  that  the  plaintiff  James  B.  Vance  is  entitled  to 
equitable  relief  based  on  interference  with  the  fishing. 

The  main  ground  on  which  the  plaintiffs  claim  relief  is,  how- 
ever, not  founded  on  interference  with  the  fishing  but  on  a viola- 
tion of  their  rights  as  riparian  proprietors.  On  this  branch  of 
the  case,  I find  that  all  plaintiffs  have  proved  a good  cause  of  ac- 
tion and  are  entitled  to  succeed  on  their  claims  for  damages  and 
an  injunction. 

In  addition  to  the  right  of  action  based  on  interference  with 
riparian  rights,  the  plaintiffs  claim  a right  to  maintain  an  action 
for  nuisance.  The  claim  is  that  the  smells  from  the  river,  caused 
by  the  effluent  entering  the  water  from  the  defendant’s  mill,  are 
sufflciently  offensive  to  be  an  actual  and  substantial  interference 
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with  the  comfort  and  enjoyment  of  the  plaintiffs’  properties 
measured  by  ordinary  and  reasonable  standards. 

The  tests  to  be  applied  in  respect  of  this  claim  are  expressed 
with  concise  clarity  in  the  oft-quoted  words  of  Knight  Bruce  V.C. 
in  Walter  v.  Selfe  (1851),  4 DeG.  & Sm.  315  at  322,  64  E.R.  849: 
'‘and  both  on  principle  and  authority  the  important  point  next  for 
decision  may  properly,  I conceive,  be  thus  put:  ought  this  incon- 
venience to  be  considered  in  fact  as  more  than  fanciful,  more 
than  one  of  mere  delicacy  or  fastidiousness,  as  an  inconvenience 
materially  interfering  with  the  ordinary  comfort  physically  of 
human  existence,  not  merely  according  to  elegant  or  dainty 
modes  and  habits  of  living,  but  according  to  plain  and  sober  and 
simple  notions  among  the  English  people?” 

They  are  also  laid  down  by  Lord  Lindley  in  Rapier  v.  London 
Tramways  Company,  [1893]  2 Ch.  588  at  600:  “The  question  is 
whether  the  Defendants  do  or  do  not  create  in  the  conduct  of 
their  business  such  a smell  as  diminishes  the  reasonable  en- 
joyment and  comfort  of  the  Plaintiff’s  house.  The  fact  that 
somebody  with  a sensitive  nose  smells  some  ammonia  and  does 
not  like  it  will  not  prove  a nuisance;  it  is  a question  of  degree. 
You  can  only  appeal  to  the  common  sense  of  ordinary  people. 
The  test  is  whether  the  smell  is  so  bad  and  continues  as  to  se- 
riously interfere  with  comfort  and  enjoyment.  No  one  says  it  is 
so  bad  as  to  interfere  with  health.” 

The  evidence  of  reliable  witnesses  is  convincing  that  the  smell 
from  the  river  has  rendered  much  less  desirable  that  which  was 
an  attractive  resort  for  tourists,  and  if  the  nuisance  is  permitted 
to  continue  it  will  in  greater  measure  interfere  with  the  plain- 
tiffs’ business  as  well  as  their  personal  enjoyment  of  their  proper- 
ties. 

It  is  argued  on  behalf  of  the  defendant,  but  I think  with  little 
confidence,  that  even  if  the  nuisance  exists,  it  is  a public  nuisance 
committed  on  Crown  property  {i.e.,  the  bed  of  the  river)  and  con- 
sequently the  plaintiffs  have  no  cause  of  action.  I know  of  no  au- 
thority that  would  justify  me  in  holding  that  it  is  the  law  of  On- 
tario that  one  can  deposit  material  injurious  to  the  health  or  the 
comfort  of  one’s  neighbours  on  a highway  vested  in  the  Crown, 
either  with  permission  or  without  it,  and  that  the  Courts  would 
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be  helpless  to  give  relief  to  the  injured  party  by  restraining  the 
original  wrongdoer. 

For  some  purpose  that  was  not  developed  very  clearly  at  the 
trial,  the  defendant  introduced  in  evidence  an  agreement  between 
Kalamazoo  Vegetable  Parchment  Company  (the  defendant’s  pre- 
decessor in  title)  and  the  Crown  in  the  right  of  the  Province  of 
Ontario,  which  contains  the  following  clause : 

“19.  No  refuse,  sawdust,  chemicals  or  matter  of  any  other 
kind,  beyond  that  reasonably  necessary  for  the  operation  of  the 
Company  herein,  which  shall  be  or  may  be  injurious  to  game 
and  fish  life  shall  be  placed  or  deposited  in  any  river,  stream  or 
other  waters.” 

It  was  faintly  suggested  in  argument  that  this  agreement 
amounted  to  a permit  to  deposit  noxious  material  in  the  river  if 
it  was  “reasonably  necessary  for  the  operation  of  the  company”. 
I do  not  think  that  the  document  can  be  so  construed,  but  even  if 
it  could  a bilateral  agreement  to  which  the  plaintiffs  are  not  par- 
ties can  be  of  no  avail  to  assist  the  defendant  in  these  actions  as 
an  answer  to  the  plaintiffs’  claim.  The  plaintiffs’  rights  may  be 
taken  from  them  by  legislation,  but  not  by  agreement  between 
the  Crown  in  the  right  of  the  Province  and  the  defendant.  I 
therefore  find  that  the  plaintiffs  have  proved  an  actionable 
nuisance  and  are  entitled  to  relief  on  that  footing  as  well  as  the 
one  heretofore  discussed. 

It  remains  to  be  considered  what  form  the  relief  to  which  the 
plaintiffs  are  entitled  should  take.  On  the  argument  counsel  for 
the  defendant  expressly  stated  that  in  case  I should  find  the  plain- 
tiffs entitled  to  relief  he  did  not  contend  that  damages  should  be 
given  in  lieu  of  an  injunction.  He  argued,  however,  that  if  an  in- 
junction should  be  granted  its  operation  ought  to  be  deferred  for 
a reasonable  period  to  give  the  defendant  an  opportunity  to  adopt 
some  alternative  method  of  disposing  of  the  effluent  from  the 
mill.  This  I shall  deal  with  later. 

The  principles  on  which  the  Courts  act  in  granting  an  in- 
junction in  cases  of  this  sort  are  fully  discussed  in  Shelf er  v.  City 
of  London  Electric  Lighting  Company;  Meux’s  Brewery  Company 
V.  The  Same,  [1895]  1 Ch.  287.  Lord  Lindley  at  p.  314  quotes 
from  the  judgment  of  Lord  Kingsdown  in  Imperial  Gas  Light  and 
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Coke  Company  v.  Broadbent  (1859) , 7 H.L.  Cas.  600, 11  E.R.  239, 
as  follows : • 

“The  rule  I take  to  be  clearly  this:  if  a plaintiff  applies  for  an 
injunction  to  restrain  a violation  of  a common  law  right,  if 
either  the  existence  of  the  right  or  the  fact  of  its  violation  be  dis- 
puted, he  must  establish  that  right  at  law;  but  when  he  has  es- 
tablished his  right  at  law,  I apprehend  that  unless  there  be  some- 
thing special  in  the  case,  he  is  entitled  as  of  course  to  an  injunc- 
tion to  prevent  the  recurrence  of  that  violation.” 

And  Lord  Justice  Smith  says  at  p.  322 : 

“Many  Judges  have  stated,  and  I emphatically  agree  with 
them,  that  a person  by  committing  a wrongful  act  (whether  it 
be  a public  company  for  public  purposed  or  a private  individual) 
is  not  thereby  entitled  to  ask  the  Court  to  sanction  his  doing  so 
by  purchasing  his  neighbour’s  rights,  by  assessing  damages  in 
that  behalf,  leaving  his  neighbour  with  the  nuisance  . . . 

“In  such  cases,  the  well-known  rule  is  not  to  accede  to  the 
application,  but  to  grant  the  injunction  sought,  for  the  plaintiff’s 
legal  right  has  been  invaded,  and  he  is  prima  facie  entitled  to  an 
injunction.” 

The  witness  Heurter  gave  evidence  that  some  kraft  mills,  he 
had  visited  disposed  of  their  effluent  through  settling  basins.  Be- 
fore the  defendant’s  plant  started  to  operate,  the  plaintiff  Dr. 
Downe  interviewed  the  manager,  Mr.  Hunter,  and  suggested  to 
him  that  the  effluent  be  disposed  of  by  being  piped  to  a sand 
flats  nearby.  To  this  Mr.  Hunter  replied:  “It  is  a matter  of 
economics.”  The  course  of  action  that  followed  shows  an  indif- 
ference towards  the  rights  of  others  which  a Court  should  not 
hesitate  to  control  by  measures  appropriate  in  the  circumstances. 

An  injunction  will  go  restraining  the  defendant  from  deposit- 
ing foreign  substances  or  matter  in  the  Spanish  River  which  alter 
the  character  or  quality  of  the  water  flowing  over  the  lands,  of 
the  plaintiff  James  B.  Vance,  and  washing  the  lands  owned  or 
occupied  by  the  other  plaintiffs. 

The  assessment  of  damages  already  incurred  is  a most  difficult 
matter.  Much  of  the  evidence  given  in  respect  thereof  deals 
with  matters  that  are  of  such  a speculative  character  that  I can- 
not reasonably  consider  them,  and  much  of  it  was  in  respect  of 
injury  to  the  Ashing,  which  is  not  a relevant  element  except  in 
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the  case  of  James  B.  Vance,  whose  claim  I will  discuss  in  more  de- 
tail in  due  course.  With  the  exception  of  the  plaintiffs  James  B. 
Vance  and  Russell  Vance,  none  of  the  plaintiffs  produced  books 
of  account  to  substantiate  their  claims  for  loss  of  business.  After 
most  careful  consideration  of  all  the  arguments  advanced  by 
counsel,  I exclude  the  claim  of  all  plaintiffs  for  injury  to  the  fish- 
ing and  take  into  account  only  the  interference  with  the  plain- 
tiffs in  the  enjoyment  of  their  respective  property  rights  and  the 
effect  on  their  businesses  caused  by  the  pollution  of  the  river  and 
the  nuisance  for  which  the  defendant  is  responsible.  I assess  the 


damages  as  follows: 

Ted  McKie $ 450 

Earl  McKie 1,250 

Jack  Gifford 300 

Russell  Vance  2,100 

Dr.  Downe 1,000 


James  B.  Vance  is  in  a different  position  from  the  other  plain- 
tiffs. As  I have  stated  he  is  a commercial  fisherman  holding  a 
licence  from  the  Province  of  Ontario  and  owner  of  a water  lot  on 
the  river.  It  was  not  argued  that  a licence  to  take  fish  from  the 
river  gave  this  plaintiff  a particular  right  of  action  for  damages 
for  injury  to  the  fishing  that  would  not  be  vested  in  the  other 
plaintiffs  holding  no  such  licence.  No  claim  having  been  put  for- 
ward on  this  footing,  I do  not  deal  with  it.  As  owner  of  that  part 
of  the  solum  of  the  river  vested  in  him  he  has  a right  to  restrain 
the  defendant  from  interfering  with  the  fishing  in  the  waters 
passing  over  his  property.  There  is,  however,  no  proof  that  he 
carried  on  his  business  as  a commercial  fisherman  on  this  part  of 
the  river  or  that  he  actually  suffered  damage  by  reason  of  any 
interference  with  the  fishing  at  this  point.  It  therefore  follows 
that  the  only  damages  that  I can  award  must  be  based  on  the  in- 
terference with  his  riparian  rights  and  for  the  nuisance  for  which 
the  defendant  is  responsible.  After  considering  all  aspects  of  this 
plaintiff’s  claim  I assess  his  damages  at  $500. 

The  operation  of  the  injunction  will  be  suspended  for  six 
months  in  order  to  give  the  defendant  an  opportunity  to  provide 
other  means  of  disposal  of  its  noxious  effluent.  This  concession, 
however,  is  on  condition  that  the  defendant  compensate  the  plain- 
tiffs for  damages  suffered  from  the  date  of  the  trial  of  the  action 


C.A. 


Whittington  v.  County  of  Middlesex* 


419 


to  the  date  when  the  injunction  becomes  effective.  In  so  provid- 
ing I am  following  the  formal  order  in  The  City  of  Manchester  v. 
Farnworthj  supra.  There  will  be  a reference  to  an  official  referee 
to  ascertain  these  damages.  If  the  parties  cannot  agree  on  the 
referee,  counsel  may  speak  to  me.  As  this  reference  is  necessi- 
tated by  an  indulgence  granted  to  the  defendant,  the  costs  of  the 
reference  will  be  paid  by  the  defendant.  The  plaintiffs  will  have 
their  costs  of  the  action  on  the  Supreme  Court  scale  throughout. 

Judgment  accordingly. 

Solicitors  for  the  plaintiffs:  Roebuck,  BagweU,  McFarlane  & 
Walkinshaw,  Toronto. 

Solicitors  for  the  defendant:  Boles  and  Worrcdl,  Toronto. 


[COURT  OF  APPEAL.] 
Whittington  v.  The  County  of  Middlesex. 


Limitation  of  Actions — Special  Statutory  Provisions — Action  against 
Municipality  for  Damages  arising  from  Non-repair  of  Highway — 
Action  hy  Administrator  under  The  Fatal  Accidents  Act,  R.S.O.  1937, 
c.  210 — The  Municipal  Act,  R.S.O.  1937,  c.  266,  s.  480(1), (2). 

Highways — Action  against  Municipality  for  Non-repair — Limitation  of 
Action — The  Municipal  Act,  R.S.O.  1937,  c.  266,  s.  480(1), (2) — The 
Fatal  Accidents  Act,  R.S.O.  1937,  c.  210,  ss.  5,  7. 

Fatal  Accidents — Limitation  of  Actions — The  Fatal  Accidents  Act,  R.S.O. 
1937,  c.  210,  ss.  5,  7 — Action  arising  out  of  Non-repair  of  Highway — 
The  Municipal  Act,  R.S.O.  1937,  c.  266,  s.  480(1), (2). 

Where  the  death  of  a person  is  alleged  to  have  resulted  from  the 
default  of  a municipality  in  maintaining  or  repairing  the  highway, 
and  an  action  is  brought  against  the  municipality  under  The  Fatal 
Accidents  Act,  the  action  is  not  barred  in  three  months  from  the 
injury,  under  s.  480(2)  of  The  Municipal  Act,  but  may  be  brought  at 
any  time  within  one  year  after  the  death,  as  provided  by  s.  5 of  The 
Fatal  Accidents  Act.  Union  Steamship  Company  of  New  Zealand, 
Limited  v.  Robin,  [1920]  A.C.  654,  [1920]  1 W.W.R.  845,  applied;  other 
authorities  considered. 

Judgment  of  Barlow  J.,  [1948]  O.W.N.  262,  reversed  in  part. 

An  appeal  by  the  administrator  of  the  estate  of  Raymond 
George  Whittington,  deceased,  from  the  order  of  Barlow  J., 
[1948]  O.W.N.  262,  [1948]  2 D.L.R.  69,  dismissing  the  action. 

(Note:  The  order  of  Barlow  J.  dealt  with  two  actions,  both 
of  which  arose  out  of  an  automobile  accident,  alleged  to  have 
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resulted  from  the  defective  condition  of  a highway  under  the 
control  of  the  defendant  municipality.  The  passenger  in  the 
automobile  died  as  a result  of  the  injuries  he  sustained,  and  the 
present  action  was  by  the  administrator  of  his  estate.  The 
driver  of  the  automobile,  a brother  of  the  deceased  passenger, 
also  sued,  and  his  action  was  also  dismissed  by  Barlow  J.  at  the 
same  time.  The  plaintiff  in  that  action  appealed  and  his  appeal 
was  heard  by  the  same  Court  and  was  dismissed  at  the  con- 
clusion of  the  argument.) 

6th  April  1948.  The  appeal  was  heard  by  Henderson,  Hope 
and  Hogg  JJ.A.. 

W.  Judson,  K.C.j  for  the  plaintiff,  appellant:  The  only  point 
involved  in  this  appeal  is  whether  or  not  the  plaintiff’s  action  is 
barred  under  s.  480(2)  of  The  Municipal  Act,  R.S.O.  1937,  c.  266. 
We  submit  that  a wholly  new  cause  of  action  arose  on  the  death 
of  the  passenger,  distinct  from  the  cause  of  action  which  he  had 
at  the  time  of  his  death:  Salmond  on  Torts,  10th  ed.  1945,  p.  352; 
Winfield  on  Torts,  3rd  ed.  1946,  p.  194.  This  new  cause  of  action 
was  subject  only  to  the  period  of  limitation  prescribed  by  The 
Fatal  Accidents  Act,  R.S.O.  1937,  c.  210,  s.  5,  viz.,  one  year  from 
the  death:  British  Columbia  Electric  Railway  Company,  Limited 

V.  Gentile,  [1914]  A.C.  1034,  18  D.L.R.  264,  6 W.W.R.  1342,  28 

W. L.R.  795,  18  C.R.C.  217;  Zimmer  v.  Grand  Trunk  Railway 
Company  of  Canada  (1892),  19  O.A.R.  693;  The  British  Columbia 
Electric  Raihvay  Company  v.  Turner  et  al.  (1914),  49  S.C.R.  470, 
18  D.L.R.  430,  6 W.W.R.  288,  18  C.R.C.  193;  Venn  v.  Tedesco, 
[1926]  2 K.B.  227. 

A,  A.  Macdonald,  K.C.,  for  the  defendant,  respondent:  The 
cases  cited  by  the  appellant  are  all  distinguishable  because  in 
them  the  cause  of  action  of  the  deceased  did  not  arise  under  the 
very  Act  that  contained  the  provision  as  to  limitation.  The 
plaintiffs  in  those  cases  were  exercising  common  law  rights,  but 
in  this  case  the  plaintiff,  as  well  as  the  deceased,  has  no  cause 
of  action  without  recourse  to  s.  480  of  The  Municipal  Act,  and 
he  cannot  avail  himself  of  subs.  1 without  being  bound  by  subs.  2, 
which  prescribes  the  limitation. 

The  Highway  Traffic  Act,  R.S.O.  1937,  c.  288,  expressly 
provides  in  s.  60  for  an  action  under  The  Fatal  Accidents  Act, 
and  makes  applicable  the  provision  in  that  Act  as  to  limitation. 
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The  plaintiff  here  is  asking  the  Court  to  read  The  Municipal  Act 
as  if  it  contained  a similar  provision,  which  it  does  not.  Had  the 
Legislature  wished  to  provide  for  a different  period  of  limitation 
in  the  case  of  a fatal  accident,  it  would  have  provided  expressly 
for  it  in  The  Municipal  Act,  as  it  did  in  The  Highway  Traffic  Act. 

This  case  is  similar  to  Cairns  v.  The  Water  Commissioners 
for  the  City  of  Ottawa  (1875),  25  U.C.C.P.  551,  and  Turner  v. 
The  Town  of  Brantford  (1863),  13  U.C.C.P.  109. 

The  cases  cited  by  the  appellant  are  further  distinguishable 
in  that  they  turn  on  the  precise  wording  of  the  statutes  under 
consideration,  none  of  which  was  the  same  as  the  provisions  of 
s.  480  of  The  Municipal  Act. 

W.  Judson,  K,C.,  in  reply:  The  right  of  action,  having  once 

been  given  by  statute,  then  stands  in  the  same  position,  for  pur- 
poses of  this  case,  as  if  it  had  existed  at  common  law. 

Cur,  adv.  vult. 

26th  April  1948.  Henderson  J.A.: — An  appeal  from  the 
order  of  Mr.  Justice  Barlow  of  the  5th  February  1948,  dismissing 
the  action  upon  the  defendant’s  motion,  and  holding  that  the 
action  is  barred  by  limitation. 

Raymond  George  Whittington  was  a passenger  in  a motor 
car  travelling  on  county  road  no.  2 in  the  county  of  Middlesex. 
He  sustained  injuries  on  the  24th  August  1946,  which  caused  his 
death  on  the  27th  August  1946.  It  is  said  that  the  motor  car 
struck  a hole  in  the  county  road,  which  caused  the  driver  to  lose 
control  of  the  vehicle  and  resulted  in  the  injuries  and  death 
referred  to. 

The  writ  in  this  action  was  issued  on  20th  August  1947,,  - 
claiming  under  The  Fatal  Accidents  Act,  R.S.O.  1937,  c.  210,  and 
under  s.  37  of  The  Trustee  Act,  R.S.O.  1937,  c.  165,  as  amended 
by  1938,  c.  44,  s.  3. 

The  relevant  sections  of  The  Municipal  Act,  R.S.O.  1937, 
c.  266,  are  as  follows: 

“480. — (1)  Every  highway  and  every  bridge  shall  be  kept  in 
repair  by  the  corporation  the  council  of  which  has  jurisdiction 
over  it,  or  upon  which  the  duty  of  repairing  it  is  imposed  by  this 
Act,  and  in  case  of  default  the  corporation  shall  subject  to  the 
provisions  of  The  Negligence  Act  be  liable  for  all  damages  sus- 
tained by  any  person  by  reason  of  such  default. 
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“(2)  No  action  shall  be  brought  against  a corporation  for  the 
recovery  of  damages  occasioned  by  such  default,  whether  the 
want  of  repair  was  the  result  of  nonfeasance  or  misfeasance, 
after  the  expiration  of  three  months  from  the  time  when  the 
damages  were  sustained. 

“481.  The  provisions  of  subsections  2 to  8 of  section  480 
shall  apply  to  an  action  brought  against  a corporation  for 
damages  occasioned  by  the  presence  of  any  nuisance  on  a high- 
way.” 

It  is  contended,  and  Mr.  Justice  Barlow  so  held,  that  the 
right  of  action  being  given  by  subs.  1 of  s.  480,  it  is  subject  to 
the  provisions  of  subs.  2 and  is  barred  after  the  expiration  of 
three  months  from  the  time  when  the  damages  were  sustained. 
On  the  other  hand  it  is  contended  that  the  plaintiff’s  action  is 
given  under  the  provisions  of  The  Fatal  Accidents  Act  and  is  a 
right  of  action  which  the  deceased  did  not  have,  and  could  not 
have,  and  that  it  is  therefore  governed  by  the  limitation  period 
contained  in  The  Fatal  Accidents  Act,  which  is  one  year,  and 
within  which  period  the  action  is  brought. 

We  heard  very  able  argument  by  counsel  on  both  sides, 
and  a number  of  authorities  were  cited. 

It  is  clear  that  the  plaintiff’s  action  rests  upon  the  provisions 
of  The  Fatal  Accidents  Act,  and  is  a different  right  of  action 
from  that  which  the  deceased  would  have  had. 

It  is,  however,  contended  that  inasmuch  as  the  plaintiff  must 
go  to  the  provisions  of  The  Municipal  Act  to  sustain  his  action, 
he  is  bound  by  the  limitation  period  which  applies  to  the  right 
of  action  therein  defined. 

We  were  referred  to  Salmond’s  Law  of  Torts,  10th  ed.  1945, 
p.  352,  where  the  author  states:  “So  again  if  the  period  of 
limitation  under  the  Statute  of  Limitation  was  not  complete 
against  the  deceased  at  the  date  of  his  death,  it  cannot  be  com- 
pleted afterwards,  so  as  to  bar  the  claim  of  the  relatives  under 
the  Act.  This  claim  is  subject  to  its  own  period  of  limitation 
as  fixed  by  the  Act  itself  and  commencing  on  the  death  of  the 
deceased,  and  is  not  subject  to  the  Statute  of  Limitation  affecting 
the  claim  of  the  deceased  himself.  So  if  the  deceased  died  nine 
months  after  the  accident  the  action  can  be  brought  against  a 
public  authority  on  behalf  of  the  dependants  at  any  time  within 
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the  next  twelve  months,  even  though  his  own  claim  might  have 
been  barred  after  one  year  from  the  date  of  the  accident.” 

And  to  Winfield’s  Law  of  Tort,  3rd  ed.  1946,  p.  194,  where 
the  author  states:  “So,  too,  his  claim  may  have  been  barred  by 
lapse  of  time  under  some  statute  of  limitation;  but  if  it  was  not 
thus  barred  at  the  date  of  his  death,  it  is  probably  law  that  the 
period  of  time  which  has  already  run  has  no  effect  whatever 
on  the  claim  of  the  relatives,  and  that  the  year  within  which 
they  must  pursue  it  begins  at  his  death.” 

Counsel  for  the  appellant  referred  to  the  following  cases  in 
support  of  his  proposition:  Zimmer  v.  Grand  Trunk  Railway 
Company  of  Canada  (1892),  19  O.A.R.  693;  British  Columbia 
Electric  Railway  Company ^ Limited  v.  Gentile,  [1914]  A.C.  1034, 
18  D.L.R.  264,  6 W.W.R.  1342,  28  W.L.R.  795,  18  C.R.C.  217; 
The  British  Columbia  Electric  Railway  Company  v.  Turner  et  al, 
(1914),  49  S.C.R.  470,  18  D.L.R.  430,  6 W.W.R.  288,  18  C.R.C. 
193;  Sayers  v.  The  British  Columbia  Electric  Company,  Limited 
(1906),  12  B.C.R.  102;  Green  et  al,  v.  The  British  Columbia 
Electric  Company  Limited  et  al,  (1906),  12  B.C.R.  199,  4 W.L.R. 
273;  Smith  et  al,  v.  The  District  of  South  Vancouver  et  al.,  31 
B.C.R.  481,  [1923]  1 W.W.R.  417,  [1923]  2 D.L.R.  535;  and 
Venn  v.  Tedesco,  [1926]  2 K.B.  227,  where  all  the  English  and 
Irish  authorities  are  collected  and  reviewed  by  McCardie  J. 

Counsel  for  the  respondent  relied  upon  Turner  v.  The  Town 
of  Brantford  (1863),  13  U.C.C.P.  109,  a case  which  does  not 
appear  to  have  been  referred  to  since  its  date;  also  Cairns  v. 
The  Water  Commissioners  for  the  City  of  Ottawa  (1875),  25 
U.C.C.P.  551,  and  British  Columbia  Electric  Railway  Company, 
Limited  v.  Gentile,  supra. 

It  should  be  mentioned  that  by  an  amendment  to  The 
Municipal  Act  passed  in  1929  (c.  58,  s.  15),  what  is  now  s.  481 
was  passed,  making  the  provisions  of  subss.  2 to  8 of  s.  480 
apply  to  an  action  brought  against  a corporation  for  damages 
occasioned  by  the  presence  of  a nuisance  on  the  highway. 
It  should  also  be  noted  that  in  The  Highway  Traffic  Act,  R.S.O. 
1937,  c.  288,  the  Legislature  has  provided  by  s.  60  that  where 
an  action  may  be  brought  against  a person  for  the  recovery  of 
damages  occasioned  by  a motor  vehicle,  the  action  may  be 
brought  within  the  time  limited  by  The  Fatal  Accidents  Act, 
and  it  is  argued  that  had  it  been  the  intention  of  the  Legislature 


424 


Ontario  Reports. 


[1948] 


to  extend  the  limitation  of  three  months  contained  in  The 
Municipal  Act,  it  would  have  so  expressed  itself. 

The  point  at  issue  boils  down  to  this:  Is  the  plaintiff,  in 
bringing  his  action  under  The  Fatal  Accidents  Act,  entitled  to 
the  period  limited  for  so  doing  in  that  Act,  or  is  he  bound  by 
the  limitation  contained  in  The  Municipal  Act?  As  I have  said, 
the  action  under  The  Fatal  Accidents  Act  is  an  action  which  the 
deceased  could  not  have  brought,  but  is  a new  right  of  action 
not  existing  prior  to  The  Fatal  Accidents  Act,  and  as  such  is,  in 
my  opinion,  subject  to  the  limitation  contained  in  the  Act  by 
which  the  right  of  action  is  conferred,  notwithstanding  that  the 
plaintiff,  in  order  to  fix  liability  on  the  municipality,  has  to  rely 
on  the  provisions  of  subs.  1 of  s.  480  of  The  Municipal  Act. 

I would  therefore  allow  the  appeal  and  set  aside  the  order 
appealed  from,  with  costs  of  the  motion  and  of  this  appeal. 

Hope  J.A.: — I have  had  the  privilege  of  reading  the  reasons 
for  judgment  of  my  brothers  Henderson  and  Hogg,  and  I agree 
with  their  reasons  and  conclusion. 

It  may  not  be  amiss  to  add  that  if  the  judgment  appealed 
from  were  allowed  to  stand,  then  a singular  and  to  my  mind  an 
unreasonable  situation  would  exist  as  a result  of  the  provisions 
of  s.  7(1)  of  The  Fatal  Accidents  Act,  which  reads  as  follows: 

'Tf  there  is  no  executor  or  administrator  of  the  deceased,  or 
there  being  such  executor  or  administrator,  no  such  action  is, 
within  six  months  after  the  death  of  the  deceased,  brought  by 
such  executor  or  administrator,  such  action  may  be  brought  by 
all  or  any  of  the  persons  for  whose  benefit  the  action  would 
have  been  if  it  had  been  brought  by  such  executor  or  adminis- 
trator.” 

Hence,  if  the  three  months’  period  of  limitation  provided  by 
s.  480(2)  of  The  Municipal  Act  were  to  override  the  time  of 
limitation  set  by  The  Fatal  Accidents  Act,  namely,  one  year,  the 
result  would  be  that  all  or  any  of  the  persons  for  whose  benefit 
an  action  under  The  Fatal  Accidents  Act  may  be  brought,  and 
who  can  only  bring  such  action  without  the  aid  of  an  executor 
or  administrator  after  the  expiry  of  six  months  from  the  date 
of  death,  would  find  their  right  of  action  barred  before  they 
were  entitled  to  exercise  it.  Such  a result  could  not,  in  my 
opinion,  have  been  contemplated  by  the  Legislature. 
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I would  allow  the  appeal  with  costs.  The  order  appealed 
from  will  be  set  aside. 

Hogg  J.A.: — I have  had  the  privilege  of  reading  the  reasons 
for  judgment  of  my  brother  Henderson.  The  material  facts 
are  set  out  by  him  and  I agree  with  his  disposition  of  the  appeal. 
T wish  merely  to  make  some  further  comment  upon  the  point 
of  law  involved  which  was  raised  by  the  respondent  in  its  state- 
ment of  defence  in  the  action,  and  which  was  determined  on  the 
motion  before  Barlow  J.  in  favour  of  the  respondent. 

The  question  that  arises  is  a pure  matter  of  law  and  depends 
upon  the  construction  to  be  placed  upon  s.  480,  subss.  1 and  2, 
and  s.  481  of  The  Municipal  Act,  R.S.O.  1937,  c.  266,  when  read 
and  considered  in  the  light  of  ss.  2,  3,  5 and  7 of  The  Fatal  Acci- 
dents Act,  R.S.O.  1937,  c.  210.  Does  the  said  *subs.  2 of  s.  480 
bar  the  right  of  action  on  behalf  of  the  dependants  of  the  de- 
ceased Raymond  Whittington  granted  by  The  Fatal  Accidents 
Act? 

Lord  Campbeirs  Act  was  adopted  in  the  Province  of  Ontario 
in  1848  in  substantially  the  same  form  as  the  original  Act, 
by  10-11  Vic.  c.  6.  The  right  of  action  against  a municipal 
corporation  for  damages  sustained  by  a person  by  reason  of 
default  of  such  municipality  in  keeping  its  highways  in  repair, 
and  the  provision  that  an  action  in  such  case  for  the  recovery 
of  damages  shall  be  brought  within  three  months  from  the  time 
that  such  damages  were  sustained,  form  part  of  13-14  Vic.  c.  15, 
s.  1,  enacted  in  the  year  1850.  The  right  of  action  for  damages 
sustained  on  account  of  non-repair  of  a highway  is  a purely 
statutory  one. 

The  Fatal  Accidents  Act  conferred  for  the  first  time  a right 
of  action  arising  by  reason  of  the  death  of  a person  and  such 
action,  by  s.  5 of  the  statute,  must  be  commenced  within  twelve 
months  after  the  death  of  the  deceased.  The  statement  of  Lord 
Ellenborough  in  Baker  v.  Bolton  et  al.  (1808),  1 Camp.  493,  170 
E.R.  1033,  may  be  recalled,  where  he  said:  “In  a civil  Court, 
the  death  of  a human  being  could  not  be  complained  of  as  an 
injury.” 

In  Union  Steamship  Company  of  New  Zealand,  Limited  v. 
Robin,  [1920]  A.C.  654,  [1920]  1 W.W.R.  845,  the  question  before 
the  Judicial  Committee  of  the  Privy  Council  was  whether  an 
amount  of  damages  claimed  under  the  provisions  of  the  New  Zea- 
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land  statute  dealing  with  fatal  accidents,  which  is  almost  identical 
in  its  terms  with  Lord  CampbelFs  Act,  must  be  limited  to  the 
sum  of  £500  upon  the  ground  that  the  death  was  caused  by  the 
negligence  of  a fellow-servant  and  under  the  terms  of  The 
Workers’  Compensation  Act,  1908,  of  New  Zealand,  no  servant 
shall  be  entitled  to  recover  from  his  employer  in  respect  of  the 
negligence  of  a fellow-servant,  a larger  sum  by  way  of  damages 
than  £500.  The  judgment  of  the  Privy  Council  was  delivered 
by  Lord  Buckmaster,  who,  after  referring  to  the  case  of  British 
Columbia  Electric  Railway  Company , Limited  v.  Gentile , [1914] 
A.C.  1034,  18  D.L.R.  264,  6 W.W.R.  1342,  28  W.L.R.  795,  18 
C.R.C.  217,  said  at  p.  658: 

“This  judgment  places  beyond  controversy  the  law  which  has 
been  built  up  by  a series  of  cases  of  unvarying  tendency.  They 
show  that  neither  the  cause  of  action  nor  the  measure  of  damage 
in  an  action  brought  by  the  dependants  of  a dead  man  is  identical 
with  that  which  would  have  been  possessed  by  the  deceased  him- 
self. It  is  merely  that  upon  the  happening  of  certain  events  and  the 
satisfaction  of  certain  conditions  a right  of  action  is  conferred, 
and  one  of  the  conditions  is  that  the  death  is  caused  in  such 
a manner  as  would  have  entitled  the  party  injured  to  maintain 
an  action  and  recover  damages. 

“In  the  present  case,  the  accident  being  due  to  the  negligence 
of  a fellow-workmam,  but  for  remedial  legislation  the  deceased 
man  could  never  have  maintained  such  a suit,  and  consequently 
the  condition  precedent  established  by  the  statute  would  not 
have  been  satisfied.” 

In  the  case  now  under  consideration,  Raymond  Whittington, 
the  deceased  man,  if  he  had  lived,  could  not  have  maintained  an 
action  based  upon  non-repair  of  a highway,  against  the  Corpora- 
tion of  the  Municipality  of  the  County  of  Middlesex  but  for  the 
provisions  of  s.  480  of  The  Municipal  Act,  the  right  of  action  not 
having  been  given  at  common  law.  Again  quoting  from  the 
judgment  of  Lord  Buckmaster,  at  pp.  660-1: 

“The  real  question  is  whether,  with  the  statute  as  it  now 
stands,  the  limitation  imposed  on  the  servant  is  extended  to  his 
dependants  and  successors.  The  argument  in  support  of  the 
appellants’  case  is  best  put  in  the  assertion  that  as,  without  an 
express  statutory  relief  from  the  doctrine  of  common  employ- 
ment, no  suit  could  be  maintained,  and  such  relief  being  con- 
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ferred  by  a section  which  limits  the  remedy,  the  whole  of  these 
conditions  must  be  imported  into  every  action  to  which  the 
doctrine  of  common  employment  would  have  afforded  a defence. 
Their  Lordships  cannot  accept  this  view.  The  only  operation  of 
the  doctrine  of  common  employment  in  a suit  by  the  dependants 
of  a dead  man  would  be  that  the  conditions  precedent  were  not 
satisfied.  The  dead  man  could  not  have  brought  an  action  in 
respect  of  damage  or  injury.  This  he  can  now  do.  But  although 
in  the  action  that  he  might  have  brought  there  would  have  been 
a limitation  as  to  damage,  there  is  nothing  to  restrict  the  right 
expressly  conferred  by  s.  5 of  the  Deaths  by  Accident  Compen- 
sation Act,  enabling  the  jury  to  give  damages  as  they  think 
proportioned  to  the  injury  resulting  from  the  death  ...  It  is  not 
his  action  that  is  transmitted,  but  a new  right  of  action  arising 
on  his  death  with  a consequent  measure  of  damage  independent 
of  that  by  which  the  deceased  would  have  been  limited.” 

I think  that  the  above  reasoning  is  applicable  to  the  present 
case.  If  Raymond  Whittington  had  sustained  injury  and  damages, 
but  had  not  died,  he  could  not  have  brought  an  action  against 
the  municipality  except  that  such  right  of  action  was  conferred 
by  s.  480  of  The  Municipal  Act,  and  he  could  not  have  brought 
such  action  after  the  expiration  of  three  months  from  the  time 
his  damages  were  sustained.  His  dependants,  however,  are  not 
restricted  by  the  aforesaid  limitation  of  three  months,  in  the 
right  given  to  them  by  The  Fatal  Accidents  Act,  to  have  an 
action  brought  for  their  benefit  by  the  personal  representatives 
of  the  deceased,  within  six  months  after  the  death,  and  subse- 
quently by  the  dependants  themselves,  within  twelve  months 
of  the  death.  The  action  that  is  transmitted  to  the  personal 
representatives  of  the  deceased  is  not  his  action  but  a new  right 
of  action  for  damages  independent  of  those  which  he  could  have 
claimed  or  recovered  if  successful  in  his  action. 

According  to  the  headnote  in  the  report  of  the  Union  Steam- 
ship case  the  New  Zealand  Workers’  Compensation  Act  provided 
that  “in  an  action  brought  under  this  Act  in  respect  of  the 
negligence  of  a fellow  servant”,  the  damages  should  not  exceed 
£500.  The  effect  of  the  judgment  of  the  Privy  Council  is  that 
this  word  “action”  has  been  held  to  mean  an  action  brought  by 
the  deceased,  not  an  action  by  his  dependants  after  his  death. 
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In  my  judgment,  the  word  “action”  in  subs.  2 of  s.  480  of 
The  Municipal  Act  should  also  be  interpreted  as  having  reference 
only  to  an  action  brought  by  the  deceased  and  not  to  the  new 
action  given  by  The  Fatal  Accidents  Act. 

The  fact  that  the  right  of  action  against  a municipality 
arising  from  non-repair  of  a highway  is  given  by  statute,  and  is 
not  a right  at  common  law  apart  from  the  statute,  is  not,  I 
think,  material.  The  following  opinion  of  the  Judicial  Committee 
is  expressed  by  Lord  Buckmaster  at  p.  661:  “Their  Lordships 
see  no  difference  between  the  restrictions  by  which  the  law, 
apart  from  statute,  would  have  regulated  the  claim  of  the  work- 
man, and  the  limitation  expressly  imposed  upon  those  rights 
by  Act  of  Parliament.” 

I interpret  the  statement  of  this  principle  to  mean,  in  its 
application  to  the  case  now  under  consideration,  that  the  fact 
that  the  right  of  action  for  damages  against  a municipality, 
caused  by  default  in  the  repair  of  a highway,  is  conferred  solely 
by  The  Municipal  Act,  gives  rise  to  no  different  effect  or  con- 
sequence than  if  the  right  of  action  was  a right  at  common  law 
apart  from  the  statute. 

I think  the  appeal  should  be  allowed  and  the  order  appealed 
from  should  be  set  aside.  The  point  of  law  which  is  the  subject 
of  this  appeal  having  been  determined,  the  trial  of  the  action 
may  now  be  proceeded  with  if  the  parties  are  so  advised.  The 
costs  of  the  motion  and  this  appeal  should  be  to  the  appellant. 

Appeal  allowed  with  costs. 

Solicitor  for  the  plaintiff,  appellant:  A.  B.  Siskind,  London. 

Solicitors  for  the  defendant,  respondent:  Haines  & Haines, 
Toronto. 
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[COURT  OF  APPEAL.] 

Re  Fisher  Infants* 

Infants — Neglected  Children — Jurisdiction  of  Judge  under  Act — Order 
for  Maintenance  not  Made  at  Time  Children  Declared  Neglected — 
Right  to  Make  Order  after  Lapse  of  Time — Whether  Judge  functus 
officio  — The  Children’s  Protection  Act,  R.S.O.  1937,  c.  312,  s. 
10(1), (9). 

A judge  functioning  under  The  Children’s  Protection  Act  with  respect 
to  neglected  children  has  a threefold  jurisdiction:  (1)  to  find  the 
child  in  question  a neglected  child  within  the  meaning  of  the  Act; 
(2)  to  commit  the  child  either  temporarily  or  permanently  to  the  care 
and  custody  of  a children’s  aid  society;  and  (3)  to  order  payment  by 
the  proper  municipality  on  account  of  the  child’s  maintenance.  If  he 
declares  a child  to  be  neglected  and  commits  it  permanently  to  the 
care  and  custody  of  a society,  but  makes  no  order  against  any 
municipality,  he  is  not  functus  officio,  because  he  has  entirely  failed 
to  exercise  part  of  his  jurisdiction.  He  therefore  has  power  to  make 
such  an  order  after  a lapse  of  time,  on  a subsequent  application. 
Davies  v.  Howe  Bridge  Spinning  Co.,  Ltd.  (1934),  27  B.W.C.C.  207, 
applied. 

An  APPEAL  by  the  City  of  Peterborough  from  an  order  made 
by  a magistrate  acting  under  The  Children’s  Protection  Act, 
R.S.O.  1937,  c.  312. 

2nd  March  1948.  The  appeal  was  heard  by  Henderson^ 
Roach  and  Hope  JJ.A. 

W.  F.  Huy  eke  j K.C.,  for  the  City  of  Peterborough,  appellant: 
We  concede  that  we  are  the  proper  municipality  to  be  held  liable 
for  the  maintenance  of  these  infants,  but  submit  that  the  order  in 
appeal  was  made  without  jurisdiction  since  the  magistrate  who 
made  it  was  then  functus  officio. 

The  magistrate  was  acting  as  persona  designata,  and  had  only 
the  powers  given  to  him  by  s.  10  of  The  Children’s  Protection 
Act,  R.S.O.  1937,  c.  312.  Under  that  section,  the  only  time  at 
which  an  order  can  be  made  for  maintenance  by  a municipality 
is  at  the  time  when  the  child  is  found  to  be  neglected  and  com- 
mitted to  the  care  of  a society.  There  was  no  jurisdiction  in  the 
magistrate  to  reopen  the  matter  for  the  purpose  of  making  an 
order  as  to  maintenance:  Preston  Banking  Company  v.  William 
Allsup  and  Sons,  [1895]  1 Ch.  141.  The  only  provision  in  the  Act 
which  contemplates  a reopening  of  the  matter  is  subs.  9 of  s.  10, 
which  permits  an  order  increasing  the  maintenance  payable,  but 
this  presupposes  that  there  has  already  been  an  order  for  the 
payment  of  some  maintenance. 

From  the  order  made  in  1943,  read  in  the  light  of  the  judge’s 
powers  as  defined  in  s.  10,  it  appears  that  although  the  children 
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were  found  to  be  neglected,  and  were  committed  permanently  to 
the  society,  no  maintenance  was  payable  for  them  by  any  munic- 
ipality. The  order  must  be  read  as  an  adjudication  to  that  ef- 
fect. [Roach  J.A.:  Your  contention  is  that  the  judge’s  power  to 
make  an  order  for  maintenance  existed  only  at  the  time  he  made 
his  original  order,  and  that  he  must  make  an  order  then,  even  if 
it  appeared  that  the  society  was  to  be  under  no  expense  in  con- 
nection with  the  children?]  Yes.  The  particular  circumstances 
of  this  case  do  not  give  him  a power  to  reopen  the  matter. 

J.  C.  Dunlap y for  the  City  of  Sarnia,  respondent:  If  the  City  of 
Peterborough  is  not  bound  by  the  order,  we  certainly  are  not 
liable.  Subs.  5 of  s.  10  of  the  Act  cannot  apply  in  this  case:  The 
Children’s  Aid  Society  of  the  County  of  Ontario  v.  The  Town  of 
Trenton,  [1940]  O.W.N.  207,  [19401  3 D.L.R.  101;  Re  CampheU, 
[1944]  O.W.N.  242,  [1944]  2 D.L.R.  58,  [1944]  3 D.L.R.  34.  The 
liability  arises  when  a child  becomes  neglected  within  the  mean- 
ing of  the  Act. 

H.  Nethery,  for  the  Children’s  Aid  Society  of  Sarnia,  respond- 
ent: The  judge  refrained  from  exercising  his  power  as  to  main- 
tenance in  1943  because  of  the  special  circumstances,  but  he  re- 
tained the  power.  The  words  “where  children  are  not  cared  for 
without  compensation”  in  s.  10(1)  must  affect  his  power  and  its 
exercise.  The  children  were  then  apparently  to  be  cared  for 
without  compensation,  but  that  situation  had  disappeared  when 
the  second  order  was  made,  and  it  was  clear  that  we  would  be  re- 
quired to  pay  for  their  care.  The  judge  thereupon  exercised  the 
power  which  he  had  possessed,  but  not  exercised,  in  1943.  An  of- 
ficer acting  as  persona  designata  does  not  become  functus  officio 
until  he  has  exhausted  his  jurisdiction.  Here  he  did  not,  in  1943, 
deal  with  all  the  matters  before  him.  The  order  of  1943  was  not 
mailed  to  the  City  of  Peterborough,  as  was  that  of  1946.  Subs.  7 
of  s.  10  accordingly  applies  only  to  the  1946  order,  and  makes  it 
“final  and  conclusive”. 

TY.  F.  Huycke,  K.C.,  in  reply. 

Cur.  adv.  vult. 

26th  April  1948.  Henderson  J.A.: — The  facts  are  stated  in 
the  opinion  of  my  brother  Hope. 

It  is  provided  by  The  Children’s  Protection  Act,  R.S.0. 1937,  c, 
312,  s.  10(1)  as  follows: 
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'‘In  any  direction  for  the  temporary  custody  and  care  of  a 
child  pending  the  hearing  or  determination  of  the  case,  the  judge 
may  order,  and  when  committing  a child  to  the  custody  or  con- 
trol of  a children’s  aid  society  the  judge  shall  order  the  payment 
by  the  corporation  of  the  municipality  to  which  the  child  belongs 
of  a reasonable  sum,  not  less  than  seventy-five  cents  a day,  for 
the  maintenance  of  the  child  by  the  society  in  a temporary  home, 
an  institution,  a foster  home  or  elsewhere  where  children  are  not 
cared  for  without  compensation  ...” 

By  subs.  9 of  the  same  section,  it  is  provided : 

“At  any  time  after  the  commitment  of  the  child  to  the  care 
and  custody  of  the  children’s  aid  society,  the  society  may  apply 
to  the  judge  for  an  order  for  the  payment  of  such  additional 
maintenance  as  he  may  deem  just.” 

I agree  with  the  opinion  of  my  brother  Roach,  which  I have 
had  the  privilege  of  reading,  that^  a judge  functioning  under  the 
Act  has  a threefold  jurisdiction: 

1.  A jurisdiction  to  find  the  child  a neglected  child  within 
the  meaning  of  the  Act. 

2.  A jurisdiction  to  commit  the  child  either  temporarily  or 
permanently  to  the  care  and  custody  of  a children’s  aid  society. 

3.  A jurisdiction  to  order  payment  by  the  proper  municipal- 
ity on  account  of  the  child’s  maintenance. 

By  the  order  originally  made  in  this  matter,  the  judge  found 
that  the  children  in  question  were  neglected  children  within  the 
meaning  of  The  Children’s  Protection  Act.  It  was  further  order- 
ed that  the  said  children  be  permanently  committed  to  the  care 
and  custody  of  The  Children’s  Aid  Society  of  the  City  of  Sarnia, 
but  the  duty  of  the  judge  to  name  a municipality  as  the  municipal 
corporation  liable  for  maintenance  was  not  exercised. 

The  fact  was  that  at  that  time  it  was  expected  that  a foster- 
home had  been  found  for  the  children,  and  that  there  was  no 
necessity  for  an  order  for  maintenance  by  a municipality.  The 
fact  remains,  however,  that  the  section  in  question  contemplates 
that  the  municipality  liable  for  the  maintenance  should  be  named, 
and  found  so  liable,  by  the  order,  and  in  my  view  this  matter 
turns  entirely  upon  the  fact  that  neither  party  at  that  time  asked 
that  this  provision  of  the  statute  be  complied  with,  and  it  was 
not  complied  with.  It  is  clear  to  me  that  the  intention  of  the 
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Act  is  that  the  municipality  liable  is  to  be  ascertained,  as  I have 
said,  at  the  time  of  the  hearing,  because  I find  no  provision  any- 
where in  the  Act  for  any  subsequent  application  for  that  purpose 
being  made. 

Subs.  9 does  not  apply  becauses  that  applies  only  to  increased 
maintenance  and  there  could  be  no  increased  maintenance  where 
there  had  been  no  order  for  maintenance.  Furthermore,  the  sub- 
section providing  for  increased  maintenance  does  not  provide  for 
any  change  in  the  order  naming  the  municipality  and  in  my  view 
the  municipality  liable  for  the  maintenance  is  to  be  ascertained 
and  named  at  the  time  the  child  is  found  to  be  a neglected  child. 

Now  the  matter  argued  before  us  is  that  at  the  time  of  the 
making  of  the  order  for  maintenance  the  judge  was  functus  of- 
ficio. 

My  brother  Roach  has  referred  to  the  case  of  Davies  v.  Howe 
Bridge  Spinning  Co.^  Ltd.  (1934) , 27  B.W.C.C.  207,  a decision  of 
the  Court  of  Appeal  of  England.  I take  the  liberty  of  quoting 
from  that  case  at  some  length  because  I think  it  is  very  apposite. 
The  following  is  quoted  from  the  judgment  of  Slesser  L.J.  at  pp. 
216  et  seq. : 

‘‘On  May  16, 1933,  the  certifying  surgeon  gave  a certificate  to 
the  deceased  workman  to  the  effect  that  he  was  suffering  from  an 
industrial  disease.  There  was  no  date  of  disablement  stated  in 
the  certificate,  and  therefore  under  the  statute  it  has  to  be  taken 
to  be  the  date  of  the  certificate  itself.  That  date  would  have  ex- 
cluded the  workman  from  the  benefits  of  the  Workmen’s  Com- 
pensation Act,  having  regard  to  the  period  which  had  elapsed  be- 
fore it  is  said  he  had  contracted  the  disease.  He  therefore  felt 
himself  aggrieved  as  regards  the  date  on  which  it  is  said  in  the 
certificate  that  the  disease  started,  and  he  availed  himself  of  the 
provisions  of  sect.  43(1)  (/),  and  appealed  to  the  medical  referee. 

“Mr.  Dale  is  perfectly  right  in  saying  that  these  appeals  are 
subject  to  certain  regulations,  and  that  those  regulations  must 
be  complied  with.  One  of  the  regulations,  and  the  most  material 
regulation  here  now  is  regulation  31  in  the  consolidated  regula- 
tions, which  says  that  the  medical  referee  shall,  before  deciding 
on  the  matter  referred  to  him,  make  a personal  examination  of 
the  workman,  and  consider  any  statement  made  or  submitted  by 
either  party.  The  medical  referee  did  make  a personal  examina- 
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tion  of  the  workman  on  May  25,  and  on  that  date  he  sent  a noti- 
fication to  the  employers  asking  if  they  had  any  statements  to 
make,  but  unfortunately,  before  they  received  that  notification 
and  before  they  availed  themselves  of  any  opportunity  to  make 
any  statements,  on  May  26  he  issued  a certificate  the  effect  of 
which  was  so  to  date  the  time  of  disablement  as  to  bring  the  man 
within  the  compass  of  the  Workmen’s  Compensation  Act.  Such 
a procedure  was  irregular  and  it  was  in  contradiction  to  the  re- 
quirements of  regulation  31.  If  any  authority  were  needed  for 
saying  that  the  certificate  so  given  was  a nullity  it  is  to  be  found 
in  the  case  of  Laurie  v.  Unit  Construction  Co.,  Ltd.  (1933),  26 
B.W.C.C.  328,  the  Master  of  the  Rolls  says  at  p.  335 : ‘It  appears 
quite  impossible  in  such  a vital  matter,  without  due  and  proper 
notice  to  the  employers’ — that  was  a case  where  the  medical  ref- 
eree had  altered  the  date  of  the  certificate  without  notifying  the 
employers  or  giving  them  an  opportunity  of  being  heard — ‘to 
vary  the  certificate  at  the  instance  of  one  of  the  persons  who  are 
concerned  in  it,  namely  the  workman,  but  the  certificate  may  be 
treated  as  a certificate  on  which  an  ineffective  alteration  has 
been  made’ — that  is  to  say  the  certificate  as  it  was  before  it  was 
altered  was  still  to  stand.  There  the  alteration  was  invalid,  as  it 
was  invalid  here.  In  those  circumstances,  shortly  afterwards,  the 
workman  died.  It  is  argued  by  Mr.  Dale  that  the  medical  referee 
was  then  functus  officio.  It  seems  to  me,  however,  that  his  posi- 
tion was  exactly  the  opposite,  because  so  far  from  being  functus 
officio  he  had  not  performed  his  duty  as  referee  on  the  reference 
sent  to  him  because  he  had  not  heard  the  employer  before  making 
the  certificate,  and  therefore  he  had  not  issued  a certificate. 
Whilst  I do  not  in  any  way  wish  to  qualify  either  what  I said  or 
what  Lawrence,  L.J.,  said  in  Laurie  v.  Unit  Construction  Co.,  Ltd. 
{supra) , that  when  the  medical  referee  has  properly  performed 
all  his  duties  and  has  given  a valid  certificate,  he  cannot  then 
vary  it,  except  for  a clerical  mistake,  I quote  the  language  of 
Lawrence,  L.J.,  in  that  case  at  p.  337,  where  he  said:  ‘When  once 
the  decision  of  that  tribunal’ — that  is  the  medical  referee — ‘is  ar- 
rived at,  that  decision  is  final  and  cannot  be  altered,  except  pos- 
sibly by  the  correction  of  a purely  clerical  error  in  the  certificate.’ 
In  the  present  case  no  decision  in  law  was  ever  arrived  at,  and 
so  far  from  the  medical  referee  being  functus  officio  the  com- 
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plaint,  and  the  valid  complaint,  is  that  he  had  never  performed 
his  duty  at  all.” 

The  other  members  of  the  Court,  Lord  Hanworth  M.R.  and 
Romer  L.J.,  agreed  with  Slesser  L.J.  on  this  point. 

While  this  decision  is  not  binding  on  this  Court,  I am  impress- 
ed by  the  reasoning,  and  agree  with  the  result,  and  therefore  it 
is  my  opinion  that  the  conclusion  of  my  brother  Roach  is  right, 
and  I agree  therewith. 

Roach  J.A.: — ^The  facts  have  been  sufficiently  stated  by  my 
brother  Hope.  With  deference  I differ  from  the  conclusion  of 
law  at  which  he  has  arrived.  In  my  opinion  the  judge  had  juris- 
diction to  make  the  order  in  question  on  this  appeal. 

If  the  contention  of  counsel  for  the  appellant  should  prevail, 
then  the  result  is  that,  although  these  infants  have  been  found 
to  be  neglected  children  within  the  meaning  of  the  Act,  and  as 
such  have  been  permanently  committed  to  the  care  and  custody 
of  the  Children’s  Aid  Society,  no  municipality  can  ever  be  ad- 
judged liable  for  their  maintenance.  That  such  a result  should 
follow  strikes  one  at  once  as  quite  contrary  to  the  manifest  in- 
tention of  the  Legislature  as  appears  from  various  provisions  in 
The  Children’s  Protection  Act. 

The  whole  scheme  and  purpose  of  the  Act,  in  so  far  as  it  deals 
with  neglected  children,  is  to  provide  not  only  for  their  custody 
and  care  but  also  for  their  maintenance. 

A judge  functioning  under  the  Act  has  a threefold  jurisdic- 
tion : first,  a jurisdiction  to  find  the  child  a neglected  child  within 
the  meaning  of  the  Act;  second,  a jurisdiction  to  commit  the 
child  either  temporarily  or  permanently  to  the  care  and  custody 
of  a children’s  aid  society;  third,  a jurisdiction  to  order  payment 
by  the  proper  municipality  on  account  of  the  child’s  maintenance. 

The  argument  of  counsel  for  the  appellant  amounts  to  this, 
that  if  the  judge  makes  an  order  in  pursuance  of  the  first  two 
branches  of  his  jurisdiction  and  not  of  the  third,  he  can  never 
thereafter  function  within  the  third  branch  of  that  jurisdiction 
because  he  is  functus  officio. 

Section  10(1)  of  the  Act  provides: 

'Tn  any  direction  for  the  temporary  custody  and  care  of  a 
child  pending  the  hearing  or  determination  of  the  case,  the  judge 
may  order,  and  when  committing  a child  to  the  custody  or  con- 
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trol  of  a children’s  aid  society  the  judge  shall  order  the  payment 
by  the  corporation  of  the  municipality  to  which  the  child  belongs 
of  a reasonable  sum,  not  less  than  seventy-five  cents  a day,  for 
the  maintenance  of  the  child  by  the  society  in  a temporary  home, 
an  institution,  a foster  home  or  elsewhere  where  children  are  not 
cared  for  without  compensation  ...” 

Under  that  section  the  amount  which  may  be  ordered  to  be 
paid  by  the  municipality  is  for  the  maintenance  of  the  child  by 
the  society  in  a temporary  home,  etc.,  “where  children  are  not 
cared  for  without  compensation”.  At  the  time  when  the  first 
order  was  made  by  the  judge,  that  is,  the  order  declaring  these 
children  to  be  neglected  children  and  committing  them  to  the 
care  and  custody  of  the  society,  there  was  no  economic  need  for 
an  order  for  payment  by  any  municipality  because  the  children 
were  about  to  be  cared  for  in  a home  without  compensation.  I 
incline  to  the  view  that,  notwithstanding  the  absence  of  such 
economic  need,  the  section  required  the  judge  to  make  an  order 
for  such  payment.  If  an  order  for  such  payment  were  made  and 
thereafter  the  child  was  maintained  in  a temporary  home,  etc., 
without  any  expense  to  the  society,  then  the  municipality  would 
not  be  under  any  obligation  to  pay  the  society.  The  order  for 
payment  is  actually  in  the  nature  of  an  order  for  reimbursement. 

If  it  was  obligatory  on  the  judge  to  include  in  his  order  an 
order  for  payment  by  the  proper  municipality  for  maintenance, 
and  by  error  he  omitted  to  do  so,  I do  not  think  it  should  be  held 
that  he  thereby  lost  the  jurisdiction  to  do  that  which  the  statute 
required  him  to  do.  In  other  words,  he  has  not  become  discharged 
of  his  authority.  The  first  order  which  he  made  was  incomplete 
and  in  that  sense  irregular  and  imperfect.  On  one  of  the  im- 
portant questions  which  the  judge  was  to  decide  under  the  Act 
he  made  no  decision  at  all  in  that  first  order  and  I fail  to  see  how 
in  that  circumstance  it  can  be  said  that  with  respect  to  that  par- 
ticular jurisdiction  the  judge  became  functus  officio.  I find  sup- 
port for  this  conclusion  in  the  case  of  Davies  v.  Howe  Bridge  Spin^ 
ning  Co.,  Ltd.  (1934) , 27  B.W.C.C.  207.  The  official  who  it  was 
there  argued  had  become  functus  officio  was  a medical  referee 
under  The  Workmen’s  Compensation  Act.  In  that  case  Slesser 
L.J.,  at  p.  217,  dealing  with  the  argument  that  the  medical  referee 
was  functus  officio,  says: 
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“It  seems  to  me,  however,  that  his  position  was  exactly  the 
opposite,  because  so  far  from  being  functus  officio  he  had  not  per- 
formed his  duty  as  referee  on  the  reference  sent  to  him  because 
he  had  not  heard  the  employer  before  making  the  certificate,  and 
therefore  he  had  not  issued  a certificate  ...  In  the  present  case 
no  decision  in  law  was  ever  arrived  at,  and  so  far  from  the 
medical  referee  being  functus  officio  the  complaint,  and  the  valid 
complaint,  is  that  he  had  never  performed  his  duty  at  all.” 

Romer  L.J.,  at  p.  219,  dealing  with  the  argument  that  the 
medical  referee  was  functus  officio ^ says:  “I  will  only  say  this  on 
that  point,  that  I entirely  share  the  difficulty  of  Slesser,  L.J.,  in 
understanding  how  it  can  be  said  that  a person  is  functus  officio 
when  he  has  never  performed  his  duty  at  all.” 

Counsel  for  the  appellant  made  it  perfectly  plain  to  this  Court 
that  the  Corporation  of  the  City  of  Peterborough  was  the  munic- 
ipality chargeable  with  the  maintenance  of  these  infants,  and 
his  sole  contention  was  that  in  the  circumstances  as  they  de- 
veloped in  this  case  the  judge  had  no  jurisdiction  to  make  an 
■order  for  maintenance  against  the  municipality  because  he  had 
become  functus,  officio. 

The  nature  of  the  legislation  is  such  that,  without  doing 
violence  to  any  part  of  it,  it  should  be  given,  if  needs  be,  such  a 
liberal  and  generous  interpretation  as  will  result  in  the  accom- 
plishment of  the  purpose  intended  thereby,  and  it  seems  to  me 
that  once  it  is  held,  as  I now  hold,  that  the  judge  was  not  functus, 
there  can  be  no  objection  to  the  order  appealed  against,  notwith- 
standing that  the  result  intended  to  be  accomplished  by  the  Act 
is  accomplished  by  two  orders  rather  than  one  only.  To  hold 
otherwise  would  be  to  admit  that  there  was  no  remedy  when  the 
fairness  and  justice  of  the  case  demands  that  there  should  be. 

I would,  therefore,  dismiss  the  appeal,  in  the  circumstances 
without  costs. 

Hope  J.A.  {dissenting) : — ^This  is  an  appeal  from  the  order 
pronounced  by  C.  S.  Woodrow,  Esquire,  Police  Magistrate  for  the 
City  of  Sarnia  and  a judge  designated  under  The  Children’s  Pro- 
tection Act,  on  the  30th  September  1946,  whereby  the  appellant 
was  named  as  the  municipal  corporation  liable  for  the  mainte- 
nance of  the  said  children. 
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By  a notice  of  application  dated  the  4th  March  1943,  the  then 
acting  superintendent  of  The  Children’s  Aid  Society  of  the  City 
of  Sarnia  and  County  of  Lambton  applied  to  the  Magistrate’s 
Court  of  the  City  of  Sarnia  as  a judge  designated  under  The  Chil- 
dren’s Protection  Act  for  an  appointment  for  inquiry  into  and 
determination  of  the  question  whether  the  children  in  question 
were  neglected  children,  within  the  meaning  of  the  said  Act,  in 
that  each  of  the  said  children  was  an  orphan  and  was  a child 
brought,  with  the  consent  of  the  person  in  whose  charge  he  was, 
to  the  judge  to  be  dealt  with  under  the  provisions  of  the  Act. 

The  magistrate  appointed  the  12th  March  1943  for  such  in- 
quiry, and  the  appointment  was  served  upon  the  appellant. 

The  appointment  made  no  mention  of  the  question  of  the  de- 
termination of  liability  for  maintenance  of  the  children.  The 
appellant,  by  counsel,  attended  before  the  judge  on  the  return  of 
the  appointment. 

As  a result  of  the  hearing,  an  order  for  commitment  to  the 
respondent  society  was  made  by  the  judge,  with  a finding  that 
the  said  children  were  neglected  children  within  the  meaning  of 
the  Act,  and  ordering  that  they  be  permanently  committed  to 
the  care  and  custody  of  the  respondent  society.  The  order  did 
not  name  any  municipal  corporation  as  liable  for  the  maintenance 
of  the  children.  It  does,  however,  appear  from  the  transcript  of 
the  proceedings  that  the  question  of  maintenance  of  the  children 
was  discussed  at  the  hearing,  and  was  not  omitted  by  reason  of 
any  oversight,  omission  or  error. 

In  this  connection  I should  quote  from  the  transcript  of  the 
proceedings  before  the  magistrate  at  the  first  hearing,  when  the 
acting  superintendent  of  the  Children’s  Aid  Society  was  testify- 
ing, and  when  she  offered  to,  submit  to  the  Court  a letter  from 
the  appellant  corporation,  and  when  the  Court  said:  ‘T  don’t 
think  it  is  necessary  to  fix  the  various  places  of  residence  where 
Mr.  and  Mrs.  Fisher  [the  parents  of  the  children]  lived.  You 
are  under  no  liability  now.  You  are  not  trying  to  collect  from 
Peterborough?”  To  this  the  witness  answered:  '‘No.” 

From  the  transcript  just  at  the  conclusion  of  the  proceedings 
appears  this  passage: 

“Magistrate:  If  you  will  make  out  the  necessary  papers,  Miss 
McLean,  I will  sign  them,  m.aking  the  children  the  wards  of  the 
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society.  I see  no  reason  why  I should  not  grant  this  application. 
I am  passing  on  to  you  two  gentlemen  there  will  be  no  financial 
trouble  in  connection  with  Peterborough. 

“Mr.  Fuller  [counsel  for  the  City  of  Peterborough] : The 
order  will  be  made  I presume  in  the  form  of  an  application,  be- 
cause the  application  to'  be  effective  should  have  the  declaration 
that  the  children  do  not  belong  to  the  City  of  Peterborough? 
“Magistrate:  There  will  be  no  order  on  any  municipality.” 
The  record  discloses  that  the  children  had  earlier  been  in 
charge  of  an  aunt  who  proposed  taking  them  to  the  State  of 
Michigan  for  adoption  by  some  friends  of  hers,  and  without  com- 
pensation for  their  maintenance.  Subsequently  the  adopting 
parties  found  that  the  children  were  not  satisfactory,  and  they 
were  returned  to  the  care  of  the  respondent  society.  Two  and  a 
half  years  thereafter,  by  an  application  dated  the  17th  May  1946, 
the  superintendent  of  the  respondent  society  applied  to  the  same 
magistrate  for  an  order  declaring  that  the  said  neglected  chil- 
dren so  permanently  committed  to  the  society  on  the  12th  March 
1943  belonged  to  the  City  of  Peterborough,  and  that  the  City  of 
Peterborough  was  accordingly  liable  for  their  maintenance  under 
s.  10  of  the  Act. 

Following  this  application  the  magistrate  issued  an  appoint- 
ment for  the  3rd  June  1946,  for  inquiry  and  determination  of  the 
municipality  liable  for  the  maintenance  of  the  children.  This 
was  served  upon  the  appellant  corporation.  Following  various 
adjournments  of  the  hearing  under  this  appointment,  the  mag- 
istrate, on  the  30th  September  1946,  issued  the  order  for  main- 
tenance. This  last-named  order  was  mailed  to  the  appellant  on 
the  23rd  December  1947,  following  which,  within  the  time  pre- 
scribed by  the  Act,  the  appellant  launched  this  appeal. 

It  is  of  interest  to  note  the  recitals  contained  in  the  last- 
named  order  of  30th  September  1946,  namely: 

“Whereas  on  the  12th  day  of  March,  1943  ...  I issued  an 
order  for  the  permanent  committal  of  the  said  children  to  the 
care  and  custody  of  the  said  Society;  And  whereas  the  said  chil- 
dren were  subsequently  returned  to  the  care  and  custody  of  the 
Society  as  unsatisfactory,  consequently  putting  the  Society  to 
expenses  for  maintenance.  And  whereas  being  satisfied  that 
due  notice  has  been  given  to  the  municipalities  concerned  of  a 
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further  hearing  to  determine  the  municipality  liable  for  main- 
tenance, . . . 

Section  10  (1)  of  The  Children’s  Protection  Act  reads  as  fol- 
lows: 

“In  any  direction  for  the  temporary  custody  and  care  of  a 
child  pending  the  hearing  or  determination  of  the  case,  the  judge 
may  order,  and  when  committing  a child  to  the  custody  or  con- 
trol of  a children’s  aid  society  the  judge  shall  order  the  payment 
by  the  corporation  of  the  municipality  to  which  the  child  belongs 
of  a reasonable  sum,  not  less  than  seventy-five  cents  a day,  for 
the  maintenance  of  the  child  by  the  society  in  a temporary  home, 
an  institution,  a foster  home  or  elsewhere  where  children  are  not 
cared  for  without  compensation  ...” 

Counsel  for  the  appellant  argued  that  at  the  time  of  the 
making  of  this  order  for  maintenance  the  magistrate  was  functus 
officio  and  was  not  possessed  of  the  power  to  make  any  such 
order  as  was  made. 

The  language  of  the  section  would  appear  to  be  clear  and 
unequivocal,  namely,  that  the  judge  may  order  at  the  time  of 
any  direction  for  temporary  custody,  and  that  he  shall  order 
“when  committing  a child  to  the  custody  or  control”.  It  would 
appear  to  be  abundantly  clear  that  the  judge  in  question  is  seized 
of  power  to  make  an  order  for  payment  of  maintenance  at  one 
time  and  one  time  only,  namely,  at  the  date  when  the  order  for 
committing  a child  to  the  custody  or  control  of  the  society  is 
made.  In  this  case  that  would  be  on  the  12th  March  1943. 

In  Re  Laverti,  [1936]  O.R.  139,  [1936]  1 D.L.R.  731,  65  C.C.C. 
251,  it  was  held  that  a judge  of  a juvenile  court,  specially  ap- 
pointed by  order-in-council  to  hear  matters  arising  under  The 
Children’s  Protection  Act,  is  a persona  designata.  It  is  so  well  es- 
tablished that  no  inherent  jurisdiction  such  as  exists  in  a Court 
is  possessed  by  a persona  designata  that  I need  not  enter  into  a 
discussion.  The  jurisdiction  of  such  officer  is  purely  statutory 
and  in  the  exercise  of  that  jurisdiction  the  officer  has  no  power 
to  go  beyond  the  limits  of  the  statute:  see  Barker  v.  Leeson 
<1881),  9 P.R.  107. 

In  Broom  v.  PepaU  (1911) , 23  O.L.R.  630,  this  Court  of  Ap- 
peal held  that  the  Master  had  no  power  to  vary  an  order  earlier 
made  by  himself  and  stated  that  where  an  order  correctly  sets 
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out  what  the  Court  or  judge  actually  decided,  and  intended  to 
decide,  there  is  no  power  in  the  Court  to  vary  the  order,  upon 
motion  after  the  order  has  been  formally  issued.  This  case  was 
subsequently  cited  and  followed  in  Re  Bank  of  Montreal  v. 
Strachan  (1930),  39  O.W.N.  167,  and  in  Gloss  v.  Ottawa  Hockey 
Association  Ltd.  (1930),  39  O.W.N.  168. 

In  Re  Chambers  and  Canadian  Pacific  Ry.  Co.  (1910) , 20  Man. 
Ro  277, 15  W.L.R.  694,  Mathers  C.J.K.B.,  following  The  Canadian 
Pacific  Railway  Company  v.  The  Little  Seminary  of  Ste.  Therese 
(1889),  16  S.C.R.  606,  held  that  a judge,  in  exercising  the  power 
conferred  by  s.  196  of  The  Railway  Act  to  appoint  arbitrators  to 
assess  compensation  to  be  paid  to  the  owners  by  a railway  com- 
pany, acted  as  a persona  designata,  and,  further  that  after  mak- 
ing the  appointment  he  was  functus  officio  and  had  no  jurisdic- 
tion to  rescind  the  order  of  appointment  even  if  it  was  shown 
that  such  order  had  been  made  without  jurisdiction. 

In  Pearson  v.  Colder  (1916) , 36  O.L.R.  458,  30  D.L.R.  424,  it 
was  held  that  the  Court  has  jurisdiction  to  alter  a judgment  once 
entered  only  when  it  does  not  express  the  real  intention  of  the 
Court  or  where  it  has  been  obtained  by  fraud.  Further,  that  a 
judgment  once  issued  cannot  be  changed  if  it  is  in  accordance 
with  the  original  decree.  For  the  purpose  of  correcting  mistakes 
made  in  drawing  up  a formal  judgment,  the  trial  judge  is  not 
functus  officio  after  entry  of  the  judgment. 

In  Prevost  v.  Bedard  (1915),  51  S.C.R.  629,  24  D.L.R.  862,  it 
v/as  held  that  a Court  has  jurisdiction,  after  its  formal  judgment 
has  been  issued,  to  recall  it  for  the  purpose  of  amending  errors 
and  omissions  in  it  due  to  oversight  or  mistake,  and  that  this  ju- 
risdiction is  quite  distinct  from  the  power  to  correct  the  formal 
judgment  in  order  to  make  it  conform  with  the  actual  judgment 
delivered. 

To  permit  a reopening  of  a matter  and  the  issue  of  a further 
order  by  a magistrate  acting  as  a persona  designata,  as  has  been 
done  in  this  case,  would  appear  to  me  to  be  giving  to  such  officer 
a jurisdiction  which  is  not  possessed  by  a Court. 

My  attention  has  been  drawn  to  the  judgment  of  the  Court  of 
Appeal  in  England  in  Davies  v.  Howe  Bridge  Spinning  Co.,  Ltd. 
(1934),  27  B.W.C.C.  207,  which  appears  to  favour  the  contention 
of  the  respondent  herein.  Before  discussing  it,  it  might  be  well 
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to  examine  the  duties  of  a judge  functioning  under  The  Chil- 
dren’s Protection  Act. 

By  s.  7 (2)  the  judge  is  required  to  investigate  the  facts  of  the 
case  and  ascertain  whether  the  child  is  a neglected  child. 

By  s.  7(8)  the  judge  may  if  he  finds  the  child  a neglected 
child,  follow  three  courses,  namely,  (a)  adjourn  the  case  sine  die 
and  return  the  child  to  his  parent  or  guardian  or  other  person  in 
whose  charge  he  may  be,  subject  to  inspection  and  supervision; 

(b)  commit  the  child  temporarily  to  the  care  and  custody  of  the 
children’s  aid  society  for  a period  not  exceeding  twelve  months; 

(c)  commit  the  child  permanently  to  the  custody  of  the  children’s 
aid  society. 

In  case  the  judge  orders  either  (a)  or  (b),  the  judge,  by  subs. 
9,  may  further  inquire  and  determine  with  respect  to  the  disposi- 
tion of  the  child,  such  inquiry  to  be  as  provided  in  subs.  11,  either 
at  the  hearing  directed  under  subs.  2 or  at  any  subsequent  time 
as  the  judge  may  determine.  This  last  subsection,  subs.  11,  does 
not,  however,  permit  any  subsequent  inquiry  in  the  event  of  the 
child  having  originally  been  permanently  committed  to  the  care 
and  custody  of  the  society. 

The  third  duty  which  devolves  upon  a judge  is  to  be  found  in 
the  provision  for  maintenance  of  children  under  s.  10  of  the  Act^ 
but  I can  find  nothing  in  the  Act  which  would  prescribe  that  an 
order  concluding  the  first  and  second  duties  of  the  judge,  as  here- 
inbefore set  out,  would  be  invalid  because  of  the  failure  of  the 
judge  to  discharge  the  third  duty,  namely,  to  order  payment  for 
maintenance. 

While  it  may  be  obligatory  on  the  judge  to  include  in  his 
order  an  order  for  payment  by  the  proper  municipality  for  main^ 
tenance,  it  is  difficult  for  me  on  the  facts  of  this  case  to  find  that 
his  omission  to  do  so  was  either  a purely  clerical  error  or  an 
omission.  The  record  discloses  that  the  judge,  in  fact,  had  in 
mind  his  duty  to  order  maintenance  and  had  decided  that  in  the 
circumstances  of  this  case  no  order  for  maintenance  need  be 
made.  It  may  well  be  that  there  should  be  some  amendment  to 
the  statute  permitting  a reopening  of  the  matter  before  the  judge 
to  permit  his  ordering  maintenance  on  a subsequent  occasion 
should  the  circumstances  so  demand.  There  is,  in  s.  10(9),  a 
provision  that  at  any  time  after  the  commitment  of  the  child  to 
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the  care  and  custody  of  the  society  the  society  may  apply  to  the 
judge  for  an  order  for  the  payment  of  such  additional  mainte- 
nance as  he  may  deem  just,  but  this  gives  no  authority  for  a re- 
opening of  the  matter  of  original  maintenance,  which  can  only 
be  dealt  with  by  the  judge  according  to  the  terms  of  the  statute 
at  the  time  when  the  child  is  committed  to  the  custody  or  control 
of  the  society. 

The  case  of  Dames  v.  Howe  Bridge  Spinning  Co.,  Ltd.^  supra, 
was  under  the  English  Workmen’s  Compensation  Act  and  in- 
volved certain  regulations,  proceedings  and  facts  which  are  not 
present  in  the  case  now  under  review,  and  which,  in  my  opinion, 
create  a distinct  difference  in  the  situations.  By  regulation  31 
(S.R.  & O.  1932,  no.  960),  the  medical  referee  was  required  to 
give  to  the  employer  of  the  workman  such  notice  as  would  en- 
title and  enable  the  employer  to  attend  at  the  place  and  time  of 
the  examination  of  the  workman.  Failure  to  do  so  went  to  the 
root  of  the  proceedings,  and  vitiated  the  proceedings  themselves. 
As  stated  by  Lord  Hanworth  M.R.  at  p.  212 : “It  is  not  contended 
that  the  medical  referee’s  certificate  is  otherwise  than  irregular, 
and,  having  regard  to  the  facts  which  I have  stated,  it  is  not  con- 
tended on  behalf  of  the  workman  that  the  medical  referee  ful- 
filled his  duty.” 

The  employer  had  contended,  and  was  sustained  in  the  con- 
tention, that  the  certificate  of  the  medical  referee  was  irregular 
and  bad  in  law,  and  was  not  an  effective  certificate  under  the  1925 
Act,  and  was  not  binding  upon  the  employer,  and  that  no  pro- 
ceedings could  be  maintained  thereon. 

The  granting  of  the  certificate  by  the  medical  referee  was  ap- 
pealed to  a County  Court  Judge,  who  ordered  that  the  matter 
should  be  referred  back  to  the  medical  referee  to  enable  him  to 
comply  with  the  regulations.  The  employer  then  appealed  from 
this  order  to  the  Court  of  Appeal,  on  the  ground  that  the  medical 
referee  was  functus  officio.  It  was  held  that  the  medical  referee 
could  not  be  functus  officio  as  he  had  not  performed  his  duty  by 
giving  the  proper  notice  leading  to  the  issue  of  a valid  certificate. 
The  failure  to  give  the  preliminary  notice  vitiated  the  whole  pro- 
ceedings. 

In  my  opinion  the  ratio  decidendi  of  the  Davies  case  is  that 
the  proceedings  leading  to  the  medical  referee’s  order,  and  not 
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the  order  itself,  were  irregular  and  incomplete,  depriving  the  em- 
ployer of  the  opportunity  of  making  and  submitting  statements 
to  the  medical  referee.  This  seems  to  me  to  be  quite  a different 
situation  from  that  which  exists  in  the  present  case,  because  in 
the  present  case  there  was  no  question  as  to  the  notice  or 
regularity  of  the  first  proceedings.  The  parties  herein  were 
before  the  judge  and  some  thought  or  consideration  as  to  main- 
tenance was  entertained  during  the  proceedings,  and  no  order 
was  made  therefor. 

The  duty  which  Slesser  L.J.  stated  that  the  medical  referee 
did  not  discharge  was  his  duty,  as  referee  on  the  reference,  of 
hearing  the  employer  before  making  a certificate.  It  was  the 
failure  to  observe  a procedure  required  by  the  regulations,  which 
enabled  all  parties  to  have  an  opportunity  of  expressing  their 
views  to  the  medical  referee,  that  vitiated  the  proceedings,  and 
not  the  failure  of  the  referee  to  discharge  a duty  of  making  a 
finding  on  any  particular  point  which  might  be  required  of  him 
by  the  statute,  in  the  determination  of  fact  embodied  in  the  cer- 
tificate. I think,  in  the  circumstances  of  the  present  case,  that 
particular  importance  is  to  be  attached  to  the  statement  extract- 
ed by  Slesser  L.J.  in  the  Davies  case  from  the  judgment  of 
Lawrence  L.J.  in  Laurie  v.  Unit  Construction  Co.,  Ltd.  (1933), 
26  B.W.C.C.  328  at  337,  viz:  “But  when  once  the  decision  of  that 
tribunal  [the  medical  referee]  is  arrived  at  that  decision  is  final 
and  cannot  be  altered,  except  possibly  by  the  correction  of  a 
purely  clerical  error  in  the  certificate  regarding  the  decision  so 
as  to  make  it  conform  to  the  actual  conclusion  reached.” 

In  the  earlier  Laurie  case,  supra,  Slesser  L.J.  had  stated,  at 
pp.  338-9:  “Now  ...  it  is  clear  . . . that  the  employer  here  was 
never  given  an  opportunity  of  placing  before  the  medical  referee 
any  reasons  why  this  date  of  disablement  should  not  be  altered 
or  should  be  altered.  That  is  altogether  apart  from  the  more 
general  question  whether  the  medical  referee  having  given  his 
decision,  not  by  a mere  oversight  or  clerical  error,  but  having 
given  a real  decision  is  not  functus  officio.  Leaving  that  difficult 
question — although  for  the  moment  I am  of  the  opinion  that  he 
is — aside,  it  is  clear  in  this  case,  even  although  he  had  a very 
limited  power  of  amendment  of  his  original  position,  he  was  in- 
capable of  exercising  it  by  reason  of  the  fact  that  he  did  not  hear 
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both  parties.  Therefore,  I agree  with  what  Lawrence,  L.J.,  has 
just  said,  that  we  must  regard  the  amendment  of  this  certificate 
as  a nullity.” 

The  question  as  to  the  status  of  a judge  or  magistrate  acting 
as  a persona  designata,  and  his  right  to  reopen  a matter  before 
him  after  a lapse  of  time  from  the  issuing  of  his  original  judg- 
ment, involving,  as  it  does,  a principle  of  wide  application,  is  one 
which,  in  my  opinion,  transcends  the  nature  of  the  particular 
legislation  in  question  in  the  present  case,  even  though  the  re- 
sult of  my  interpretation  may  involve  a possible  or  apparent 
hardship  in  this  particular  case. 

Therefore,  I have  come  to  the  conclusion  that  the  argument 
of  the  appellant’s  counsel  should  prevail  and  that  the  magistrate 
had  no  jurisdiction  to  make  the  maintenance  order  at  the  time 
when  he  did  it.  I would  therefore  set  aside  the  order,  but  in  the 
circumstances  I would  make  no  order  as  to  costs. 

Appeal  dismissed  without  costs,  Hope  J.A. 
dissenting. 

Solicitor  for  the  appellant:  Wilfrid  Field  Huy  eke,  Peterbo- 

rough, 

Solicitors  for  the  respondents:  Dawson  & Nethery,  Sarnia. 


[GALE  J.] 

Re  Macbeth  v*  Curran. 

Motor  Vehicles — Unsatisfied  Judgment  Fund — What  Matters  to  he  Con- 
sidered by  Judge  on  Application  for  Payment  out  of  Fund — Proceed- 
ings Anterior  to  Judgment — The  Highway  Traffic  Act,  R.S.O.  1937, 
c.  288,  s.  93&,  as  enacted  by  1947,  c.  45,  s.  16 — Costs  of  application. 

Where  an  application  is  made  under  s.  93b  of  The  Highway  Traffic  Act, 
as  enacted  in  1947,  for  payment  out  of  the  unsatisfied  judgment  fund 
of  the  amount  of  a judgment  obtained  by  the  applicant,  it  is  neither 
the  duty  nor  the  right  of  the  judge  applied  to  to  go  behind  the  judg- 
ment on  which  the  application  is  based.  The  fact  that  the  section 
uses  the  word  “may”  in  connection  with  the  making  of  an  order,  thus 
granting  a discretion  to  the  Court,  does  not  mean  that  the  judgment, 
and  the  circumstances  and  proceedings  which  preceded  it,  should  be 
reviewed  on  the  application,  even  where  the  judgment  has  been  ob- 
tained by  default.  The  obvious  spirit  and  intention  of  the  statute 
should  not  be  disregarded.  Sharp  v.  Wakefield  et  al.,  [1891]  A.C.  173 
at  179,  quoted  and  applied. 

There  is  jurisdiction  to  award  to  an  applicant  under  s.  93b  his  costs  of 
the  application,  payable  out  of  the  fund. 

Infants — Actions  against — Validity  of  Judgment  in  Tort  where  Infant 
Defendant  not  Assisted  by  Guardian  ad  litem. 

A judgment  in  an  action  for  tort  is  as  binding  upon  an  infant  as  upon 
an  adult,  unless  proceedings  are  taken  to  have  the  judgment  vacated 
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on  the  ground  of  the  defendant’s  infancy.  Henry  v.  Archibald  (1871), 
LR.  5 Eq.  559  at  563,  quoted  and  applied.  Moreover,  it  is  wrong  to 
assume  that  in  all  cases  a judgment  obtained  against  an  infant  for 
tort  will  be  set  aside  if  the  infant  has  not  been  assisted  by  a guardian 
ad  litem.  In  some  circumstances  the  Court  will  give  judgment  against 
an  infant,  not  represented  by  a guardian,  even  where  it  has  knowledge 
of  the  infancy.  Straughan  v.  Smith  (1890),  19  O.R.  558;  York  v. 
Schwartz  (1927),  32  O.W.N.  329,  affirmed  33  O.W.N.  142;  Durie  v. 
Toronto  R.W.  Co.  (1914),  5 O.W.N.  829;  Mecredy  v.  Brown,  [1906]  2 
I.R.  437,  applied;  MacAllister  v.  MacAllister  and  Middleton,  [1944] 
O.W.N.  210,  doubted. 

An  application  for  an  order  for  payment  out  of  the  “Un- 
satisfied Judgment  Fund”. 

3rd  February  1948.  The  application  was  heard  by  Gale  J. 
in  chambers  at  Toronto. 

G.  M.  Lampardy  for  the  judgment  creditor,  applicant. 

E.  H.  Silk,  K.C.,  for  the  Minister  of  Highways,  contra. 

17th  March  1948.  Gale  J.: — This  is  an  application  brought 
upon  originating  notice  to  the  Minister  of  Highways  for  Ontario 
by  a judgment  creditor  for  an  order  for  payment  of  his  judgment 
out  of  the  “Unsatisfied  Judgment  Fund”  under  the  provisions 
of  Part  XIII  A of  The  Highway  Traffic  Act,  R.S.O.  1937,  c.  288, 
as  enacted  by  11  Geo.  VI,  1947,  c.  45,  s.  16. 

The  action  was  commenced  to  recover  damages  sustained  as 
the  result  of  a collision  on  the  29th  September  last  between  the 
plaintiff’s  automobile  and  a motor  truck  being  driven  by  the 
defendant.  Interlocutory  judgment  in  default  of  appearance 
and  defence  for  damages  to  be  assessed  was  signed  in  the  action 
on  the  29th  November  1947.  The  assessment  proceeded  before 
the  County  Judge  on  the  16th  December  last  when,  in  the  pres- 
ence of  the  defendant,  judgment  was  given  for  $521.32  and  costs 
which  were  subsequently  taxed.  Efforts  to  collect  the  amount 
of  the  judgment  and  costs  having  proved  abortive,  this  motion 
was  launched. 

Without  attempting  to  describe  fully  the  various  provisions 
of  Part  XIII  A of  the  Act,  so  recently  brought  into  force,  it  is 
perhaps  of  some  use  to  say  that  by  it  a fund,  to  be  known  as  the 
“Unsatisfied  Judgment  Fund”,  is  created  out  of  fees  to  be  levied 
against  all  drivers  of  motor  vehicles  in  this  Province,  and  that 
such  fund  is  intended  to  be  available  for  those  who  have  recovered 
judgment  in  actions  involving  the  operation  of  motor  vehicles 
against  owners  or  drivers  who  prove  to  be  financially  irrespon- 
sible or  whose  identity  cannot  be  established.  Where  a judg- 
ment creditor  finds  himself  in  the  predicament  of  being  unable 
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to  collect  upon  a judgment  in  an  action  resulting  from  the  opera- 
tion of  a motor  vehicle,  he  may  apply  by  way  of  originating 
notice  to  a judge  of  this  Court  for  an  order  directing  payment 
of  the  amount  of  his  judgment  or  the  unsatisfied  portion  thereof 
out  of  the  fund.  He  is  obliged  to  meet  rigid  requirements  before 
he  becomes  entitled  to  the  order  and  the  Minister  of  Highways 
is  given  the  right  of  appearing  on  the  hearing  of  the  motion  to 
show  cause  why  the  order  should  not  be  made.  Subs.  4 of  s.  93b 
in  that  Part  of  the  Act  provides  that  if,  upon  the  hearing  of 
the  motion,  the  judge  is  satisfied  that  the  applicant  has  fulfilled 
the  requirements  cast  upon  him  and  that  the  judgment  debtor 
cannot  pay  the  amount  of  the  judgment  and  is  not  insured,  he 
'‘may  make  an  order  directed  to  the  Minister  requiring  him, 
subject  to  subsection  5,  to  pay  from  the  Fund  the  amount  of  the 
judgment  or  the  balance  owing  thereon”.  Subs.  5 limits  the 
amount  which  the  Minister  may  pay  out  of  the  Fund  in  respect 
of  a judgment,  exclusive  of  costs. 

In  this  case  it  is  conceded  on  behalf  of  the  Minister  that  the 
defendant  is  quite  impecunious  and,  save  for  one  obstacle,  that 
the  judgment  creditor  has  made  out  a case  for  an  order.  The 
objection  raised  by  the  Minister  concerns  the  age  of  the  judg- 
ment debtor.  On  his  examination  he  testified  that  he  was  born 
on  the  28th  April  1930,  which  would  mean  that  he  was  under  age 
both  when  the  action  was  commenced  and  when  judgment  was 
granted.  Mr.  Silk  contends  that  the  Court  ought  not  to  lend  its 
aid  in  the  enforcement  of  a judgment  procured  against  an  infant 
in  an  action  where,  as  here,  he  was  not  represented  by  a guar- 
dian ad  litem.  He  points  to  the  word  “may”  in  subs.  4 quoted 
above,  and  to  the  construction  prescribed  by  s.  32  (r)  of  The 
Interpretation  Act,  R.S.O.  1937,  c.  1,  as  indicating  that  the 
order  is  not  imperative  upon  the  judge,  and  then  contends  that 
when  a judgment  would  not  otherwise  be  enforced  it  ought  not 
to  be  carried  into  effect  by  resorting  to  s.  93b,  supra.  He  con- 
cludes by  suggesting  that  the  authors  of  the  new  legislation  had 
such  a case  as  this  in  mind  when  providing  that  the  granting  of 
an  order  was  to  be  in  the  discretion  of  the  Court,  even  where  the 
applicant  would  seem  to  have  met  all  requirements  of  the  statute. 

It  is  quite  true  that  a disposition  of  the  matter  involves  an 
exercise  of  the  Court’s  discretion  and  that  I have  the  power  to 
refuse  an  order  in  this  case.  The  use  of  the  word  “may”  and  the 
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language  of  The  Interpretation  Act  permit  of  no  other  conclusion. 
However,  I am  firmly  of  the  view  that  the  donation  of  such 
power  does  not  compel  me  to  disregard  the  obvious  spirit  and  in- 
tention of  the  statute.  As  was  said  by  Lord  Halsbury  L.C.  in 
Sharp  V.  Wakefield  et  al.^  [1891]  A.C.  173  at  179: 

“ . . . ‘discretion’  means  when  it  is  said  that  something  is  to 
be  done  within  the  discretion  of  the  authorities  that  that  some- 
thing is  to  be  done  according  to  the  rules  of  reason  and  justice, 
not  according  to  private  opinion:  Rooke’s  Case^  5 Rep.  100,  a 
[77  E.R.  209] ; according  to  law,  and  not  humour.” 

If  I were  to  accede  to  the  argument  presented  by  Mr.  Silk,  I 
would  be  defeating  the  clear  purpose  of  the  Act.  Its  language 
shows  that  it  was  passed  to  establish  a government-sponsored 
benefit  fund  for  the  protection  of  certain  unfortunate  individuals 
who  have  suffered  as  the  result  of  the  operation  of  motor 
vehicles  in  Ontario.  The  first  requisite  is  that  the  person  who 
sustains  the  loss  is  to  obtain  a judgment,  and  surely  it  is  not 
the  right  of  this  Court  or  its  duty  to  go  behind  the  judgment  on 
an  application  of  this  kind.  This  is  beneficial  legislation  passed 
for  the  protection  of  the  public  and  the  Court  should  take  care 
to  see  that  the  rights  thereby  created  are  not  frittered  away  by 
narrow  judicial  interpretation.  When  the  object  of  a statute  is 
plainly  for  the  advantage  of  the  public  the  Court  must  strive  to 
interpret  the  words  in  such  a way  as  to  accomplish  the  desired 
result.  If  this  application  were  to  be  rejected,  no  judgment 
creditor  who  holds  a default  judgment  would  be  secure.  Any 
number  of  defects  and  irregularities  could  be  raised  by  the 
Minister  and  the  Court  would  then  be  required  to  review  the 
judgment  and  the  circumstances  and  proceedings  which  preceded 
it.  That  duty  should  not  be  accepted  by  the  Court  by  reason 
only  of  the  use  of  that  innocent  word  “may”;  had  the  Legisla- 
ture desired  to  impose  upon  the  judiciary  an  obligation  to  study 
and  invade  the  proceedings  prior  to  judgment  it  could  have  had 
recourse  to  plain  and  compulsory  language  to  achieve  that  pur- 
pose. Such  an  examination  should  not,  in  my  opinion,  be  under- 
taken merely  because  the  words  of  the  statute  are  not  conclu- 
sively imperative. 

Here  there  is  in  existence  a judgment  of  a Court  of  compe- 
tent jurisdiction  which  literally  satisfies  the  mandate  of  the  Act. 
What  I am  being  asked  to  do  as  a matter  of  discretion  is  to  refuse 
to  honour  that  judgment  because  the  proceedings  in  the  action 
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are  said  to  be  defective.  But  the  judgment  is  not  a nullity  and 
it  has  always  been  my  understanding  that  a judgment  ought  not 
to  be  ignored  until  it  is  actually  set  aside.  It  is  well  settled  in 
law  that  a judgment  in  an  action  upon  a tort  is  as  binding  on  an 
infant  as  on  an  adult,  though  in  certain  narrow  circumstances 
he  may  have  it  vacated  upon  motion  or  action  by  showing  that  he 
was  an  infant:  Simpson  on  The  Laws  of  Infants,  4th  ed.,  1926, 
pp.  13,  324.  In  Henry  v.  Archibald  (1871),  I.R.  5 Eq.  559,  an 
action  upon  a bond,  the  Master  of  the  Rolls  of  Ireland  stated  at 
p.  563:  “The  infant  can  come  in  and  get  the  judgment  set  aside, 
by  showing  that  he  was  a minor  at  the  time  the  judgment  was 
entered,  but  so  long  as  the  judgment  is  standing  on  the  record, 
it  binds  an  infant  as  much  as  it  would  an  adult.”  And  in  Arnott 
V.  Arnott,  [1937]  O.W.N.  531,  it  was  established  that  the  lack 
of  a guardian  was  not  a ground  to  invalidate  a judgment  against 
an  infant  although  the  action  should  not  be  permitted  to  proceed 
without  one  where  the  fact  of  infancy  was  known. 

I am  satisfied,  therefore,  that  the  Act  may  be  resorted  to  so 
long  as  the  judgment  stands  and  that  an  irregularity  in  the 
proceedings  leading  to  it  will  not  necessarily  bar  the  judgment 
creditor  from  participation  in  the  fund. 

It  is  wrong,  too,  to  assume  that  in  all  cases  a judgment  obtained 
in  an  action  upon  a tort  will  invariably  be  set  aside  where  an 
infant  defendant  is  not  regularly  represented.  There  are  in- 
stances where  judgments  given  in  such  circumstances  were  not 
disturbed  even  though  obtained  by  default.  The  reports  in 
Straughan  v.  Smith  (1890),  19  O.R.  558;  York  v.  Schioartz, 
(1927),  32  O.W.N.  329,  affirmed  33  O.W.N.  142;  and  Durie  v. 
Toronto  R.W.  Co.  (1914),  5 O.W.N.  829,  25  O.W.R.  789,  15 
D.L.R.  747,  16  C.R.C.  334,  discussed  in  the  recent  decision  of  the 
Chief  Justice  of  the  High  Court  in  Gauthier  v.  Gauthier  and 
Laplante,  [1947]  O.W.N.  1053,  leave  no  doubt  that  in  certain 
circumstances  the  Court  will  give  judgment  against  an  infant 
even  where  it  has  knowledge  of  such  infancy  and  there  is  no 
representation  by  a guardian.  Indeed  this  very  point  was  dis- 
cussed in  Mecredy  v.  Brown,  [1906]  2 I.R.  437,  where  a minor, 
having  entered  a caveat,  was  cited  in  a probate  action,  and  an 
appearance  was  entered,  which,  however  did  not  state  her  in- 
fancy. She  was  represented  by  the  same  solicitor  and  counsel 
as  other  cited  parties,  and  it  was  held  that  she  should  not  be 
allowed  afterwards  to  upset  a compromise,  though  no  guardian 
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ad  litem  had  been  appointed  for  her.  It  is  true  that  in  Mac- 
Allister  v.  MacATlister  and  Middleton ^ [1944]  O.W.N.  210,  [1944] 
2 D.L.R.  399,  an  undefended  divorce  action  was  dismissed  be- 
cause it  was  discovered  at  the  trial  that  one  of  the  defendants 
was  an  infant  for  whom  no  guardian  had  been  appointed.  With 
respect,  however,  that  result  seems  to  be  based  upon  a mis- 
understanding of  the  facts  in  the  Straughan  and  York  cases, 
supra,  and  also  appears  to  be  out  of  line  with  the  judgments  not 
only  in  the  Durie  case  but  also  in  Wright  v.  Hunter  (1823),  1 
L.J.  O.S.  K.B.  248,  and  in  Furnival  et  al.  v.  Brooke  (1883),  49 
L.T.  134,  where  the  Courts  refused  to  disturb  default  judgments 
signed  against  infants  who  were  not  provided  with  the  supposed 
security  of  guardians.  When  those  last  two  cases  were  decided, 
the  English  Rule  relating  to  the  appointment  of  a guardian  was 
permissive,  as  it  is  in  Ontario  to-day,  and  it  is  difficult  to  ap- 
preciate why  the  judgments  in  those  cases  and  in  the  Straughan 
and  York  actions  did  not  persuade  the  Court  in  the  MacATlister 
case  to  appoint  a guardian  at  the  trial,  as  was  done  in  the 
Gauthier  action,  or  simply  to  order  a stay  of  the  action  until 
a guardian  was  assigned  to  the  infant. 

It  is  perhaps  unnecessary  to  say  that  even  had  I felt  bound 
to  investigate  the  matter  with  a view  to  determining  whether 
the  judgment  should  be  disregarded  because  of  what  occurred, 
I would  have  made  the  order.  The  material  indicates  that  prob- 
ably the  defendant  would  not  succeed  in  proceedings  to  set  aside 
the  judgment. 

It  is  not  shown  that  the  plaintiff  was  aware,  prior  to  the 
examination  of  the  defendant  as  a judgment  debtor,  that  the 
defendant  was  under  age.  In  addition,  the  facts  seem  to  demon- 
strate beyond  aU  doubt  that  the  defendant  was  liable  in  law  to 
the  plaintiff  for  the  full  amount  of  the  latter’s  loss,  that  the 
amount  recovered  was  just  and  proper,  that  the  infant  was 
rightly  advised  to  let  the  action  go  undefended  and  that  his 
rights  were  suffic^ntly  protected  throughout.  When  being 
examined  the  defendant  admitted  that  he  had  stolen  the  truck 
which  he  was  driving  at  the  time,  that  he  was  so  intoxicated  that 
he  did  not  remember  hitting  three  cars,  including  the  plaintiff’s, 
that  he  drove  through  a stop  sign  before  colliding  with  the  plain- 
tiff’s vehicle,  that  he  discussed  the  matter  with  his  mother,  and 
that  they  decided  that  the  accident  was  entirely  his  fault  and 
there  was  no  possible  defence  to  the  action.  Notwithstanding 
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that  decision,  the  defendant  did  appear  before  the  Court  upon  the 
assessment  of  damages  on  which  occasion  he  was  given  an  op- 
portunity by  the  judge  to  ask  questions  of  the  witnesses.  It  is 
also  conceded  that  the  damages  were  limited  to  the  actual 
amount  of  the  plaintiff’s  repair  bill.  With  that  background  I 
would  not  refuse  to  give  effect  to  the  judgment  even  if  I thought 
it  my  duty  to  consider  its  status. 

Counsel  for  the  Minister  suggests  that  no  order  which  carries 
such  serious  consequences  should  be  enforced  against  an  infant 
who  was  unrepresented  by  a guardian.  He  points  out  that  if 
an  order  is  granted  in  this  case  the  judgment  will  remain  in  full 
force  against  the  infant,  and  further  that  until  payment  of  it 
is  made  by  the  defendant  he  suffers  the  hardship  of  being  unable 
to  procure  a licence  to  drive.  The  argument  seems  to  overlook 
the  fact  that  so  long  as  the  judgment  remains  that  would  be  the 
defendant’s  position,  whether  or  not  an  order  were  made  under 
the  Act,  and  the  embarrassment  of  the  defendant  is  nothing 
compared  to  that  of  the  plaintiff  if  this  application  is  rejected. 
Although  he  is  not  compelled  by  our  Rules  to  have  a guardian 
appointed  even  if  he  did  know  of  the  infant’s  minority,  the  plain- 
tiff would  be  precluded  from  recovery  from  the  fund  because  it 
is  difficult  to  see  how  he  could  take  steps  to  have  his  own  judg- 
ment vacated  in  order  to  cure  the  supposed  defect.  The  plain- 
tiff should  not  be  forced  into  that  intolerable  position  unless  the 
wording  of  the  Act  permits  of  no  escape,  and  for  the  reasons 
already  given  I am  satisfied  that  the  Act  does  not  compel  such 
a result. 

An  order  will  go,  therefore,  requiring  the  Minister  to  pay  to 
the  plaintiff  out  of  the  fund  the  amount  of  his  judgment  and 
taxed  costs.  I would  have  allowed  the  plaintiff  his  costs  of  this 
motion  had  I the  power  to  do  so.  However,  the  Act  does  not 
contemplate  that  the  fund  is  to  be  available  for  such  purpose 
and  no  order  should  be  made  against  the  Minister.  Accordingly, 
there  will  be  no  order  as  to  the  costs  of  this  application. 

Following  the  delivery  of  the  above  reasons,  the  question  of 
costs  was  further  argued,  and  the  following  supplementary  rea- 
sons were  delivered : 

23rd  April  1948.  Gale  J.: — When  giving  judgment  in  this 
matter  on  the  17th  March  last  I decided,  without  the  benefit  of 
argument  by  counsel  on  the  point,  that  I had  no  power  to  order 
the  Minister  of  Highways  to  pay  the  costs  of  the  application. 
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Counsel  on  behalf  of  the  judgment  creditor  has  now  asked  me 
to  reconsider  the  matter  and  his  request  is  supported  by  counsel 
for  the  Minister. 

In  coming  to  the  conclusion  that  I was  unable  to  order  costs 
against  the  Minister  or  out  of  the  fund,  I concentrated  my  atten- 
tion upon  the  wording  of  subs.  4 of  s.  93b;,  which  defines  the  ju- 
risdiction of  the  judge  when  an  application  is  brought  under  the 
Act,  and  did  not  give  sufficient  consideration  to  the  scheme  of  the 
whole  enactment.  Read  by  itself,  that  subsection  does  not  seem 
to  contemplate  that  any  moneys,  other  than  those  payable  by  vir- 
tue of  the  judgment,  are  to  go  out  of  the  fund. 

Counsel  for  the  judgment  creditor  argues,  however,  that  since 
the  introduction  of  s.  75  of  The  Judicature  Act,  R.S.O.  1937,  c. 
100,  the  Crown  may  be  required  to  pay,  or  be  entitled  to  receive, 
costs  in  all  cqurt  proceedings.  In  support  of  that  contention,  he 
cites  The  Attorney -General  for  Ontario  v.  Toronto  General  Trusts 
Corporation  (1903),  5 O.L.R.  607,  and  Johnson  v.  The  King, 
[1904]  A.C.  817,  but  in  my  opinion  neither  of  those  cases  estab- 
lishes the  principle  that  with  respect  to  costs  the  Crown  is  to-day 
in  the  same  position  as  ordinary  litigants.  It  is  clear  that  in  the 
Toronto  General  Trusts  case  Chancellor  Boyd  first  held  that  the 
power  to  award  costs  against  the  Crown  had  been  given  express- 
ly by  The  Succession  Duty  Act  then  in  force  and  the  balance  of 
his  judgment  is  merely  a statement  of  his  reasons  for  awarding 
costs  against  the  Crown  on  that  particular  occasion.  Nor  does 
the  judgment  in  the  Johnson  case  support  the  broad  and  rather 
startling  proposition  which  I am  asked  to  recognize  and  which, 
if  existent,  would  render  unnecessary  the  special  provisions  con- 
tained in  such  statutes  as  The  Succession  Duty  Act  and  The  High- 
way Improvement  Act,  authorizing  the  Courts  to  award  costs 
against  the  Crown  in  certain  proceedings.  On  the  contrary,  that 
judgment  shows  that  costs  are  payable  by  the  Crown  in  narrow 
circumstances  only,  and  obviously  this  case  is  not  within  the 
limits  so  prescribed  unless  it  can  be  shown  that  a right  to  order 
costs  against  the  Crown  has  been  conferred  by  the  statute. 

Counsel  for  the  Minister  upholds  my  jurisdiction  to  award 
costs  on  the  ground  that  s.  11  of  The  Interpretation  Act,  R.S.O. 
1937,  c.  1,  which  ordinarily  shelters  the  Crown,  does  not  apply 
here  because  of  the  clear  intention  that  His  Majesty,  represented 
by  the  Minister  of  Highways,  is  to  be  bound  by  all  the  provisions 
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of  s.  93b,  including  the  obligation  to  disburse  moneys  from  the 
fund  for  the  purposes  contemplated  therein.  I agree  with  that 
submission.  Under  subs.  1 of  s.  93b  the  Minister  is  made  a party 
to  the  application  at  the  outset  and  a judgment  debtor  is  never 
brought  in.  Subs.  3 demonstrates  that  the  proceedings  are  really 
directed  against  the  Crown,  and  subs.  4 specifically  requires  the 
Minister  to  pay  moneys  out  of  the  fund  entrusted  to  him,  if  so 
ordered.  Subs.  6 must  of  course  be  read  with  subs.  4,  and  such 
a reading  induces  one  to  think  that  those  who  drew  the  new  sec- 
tions of  the  Act  intended  to  include  the  costs  of  the  application  as 
part  of  the  Crown’s  potential  liability  thereunder. 

Accordingly,  while  the  matter  is  not  free  from  doubt,  I have 
now  come  to  the  conclusion  that  the  new  legislation,  when  con- 
sidered as  a whole,  contains  sufficient  indication  that  His  Majesty, 
represented  by  the  Minister  of  Highways,  is  to  be  bound  by  it  to 
such  an  extent  as  to  render  the  latter  liable  for  costs  in  a proper 
case.  It  follows,  of  course,  that  if  the  Minister  pays  costs,  he  has 
a right  to  reimbursement  out  of  the  fund  by  reason  of  the  inclu- 
sion of  s.  93h(6).  My  order  may  contain,  therefore,  a provision 
to  the  effect  that  the  Minister  of  Highways  shall  pay  the  costs 
of  the  judgment  creditor  of  the  application. 

Counsel  for  the  judgment  creditor  went  on,  however,  to  sug- 
gest that  such  an  order  would  include  the  costs  of  all  steps  taken 
in  the  interval  between  the  judgment  and  the  launching  of  the 
application.  For  example,  he  contends  that  his  client  would  be 
entitled  to  tax  the  costs  of  the  examination  of  the  defendant  as  a 
judgment  debtor.  I have  no  hesitation  in  saying  that  the  order 
is  not  to  be  so  construed.  The  examination  of  the  judgment 
debtor  and  the  “exhaustive  searches  and  enquiries”  required  by 
clauses  b (i),  c and  d of  subs.  2 of  s.  935  are  not  steps  in  the  ap- 
plication, but  must  be  taken  before  it  is  launched.  Indeed  it  is  con- 
ceivable that  in  certain  instances  an  examination,  or  those 
searches,  will  entirely  dispense  with  the  necessity  for  an  applica- 
tion under  the  Act.  Accordingly,  the  costs  of  those  intermediate 
steps  are  not  to  be  taxed  under  this  order,  either  in  their  own 
right  or  as  “preliminary  proceedings”  under  Item  18  of  Tariff  A. 

Order  accordingly. 

Solicitors  for  the  judgment  creditor , applicant:  Seymour  & 

Lampard,  St.  Catharines. 
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[COURT  OF  APPEAL.] 

Gibb  et  al.  v.  The  Sandwich,  Windsor  and  Amhcrstburg 
Railway  Company  et  al. 

Mansfield  et  al.  v.  The  Sandwich,  Windsor  and  Amherstburg 
Railway  Company  et  al. 

Motor  Vehicles  — Rules  of  the  Road  — Right-of-way  at  Intersections 

— - Distinction  between  Entering  and  Approaching  Intersection  at 

Same  Time  — Position  of  Vehicle  first  Entering  — The  Highway 

Traffic  Act,  R.S.O.  1937,  c.  288,  s.  39(1). 

The  effect  of  s.  39(1)  of  The  Highway  Traffic  Act  is  not  to  give  the 
right-of-way  in  all  circumstances  to  that  one  of  two  vehicles  which 
enters  an  intersection  first.  If  two  vehicles  approach  an  intersection 
“at  the  same  time”  (i.e.,  so  nearly  at  the  same  time  and  at  such  a 
rate  of  speed  that  if  both  proceed,  each  without  regard  to  the  other, 
a collision  is  reasonably  to  be  apprehended),  the  vehicle  on  the  right 
has  the  right-of-way,  even  if  the  other  vehicle  in  fact  enters  the  inter- 
section first. 

Appeals  by  the  plaintiffs  in  each  of  two  actions,  both  dis- 
missed by  Gale  J.  after  being  tried  together  without  a jury. 

8th  and  9th  March  1948.  The  appeals  were  heard  by  Hender- 
son, Laidlaw  and  Roach  JJ.A. 

8.  L.  Springsteen,  K.C.,  for  the  plaintiffs,  appellants:  The 

Gibb  car  had  crossed  55  feet  of  the  intersection  before  being  hit, 
while  the  bus  had  only  travelled  10  feet  into  it;  the  Gibb  car 
was  almost  out  of  the  intersection  before  the  collision,  and 
therefore  clearly  entered  it  first,  and  had  the  right-of-way. 

The  trial  judge  found  for  the  defendants  because  of  the 
“reasonableness”  of  their  story,  but  there  is  in  reality  nothing 
to  choose  between  the  two  accounts  of  the  accident  on  this 
ground. 

Clearly  the  two  cars  did  not  approach  the  intersection  at 
the  same  time,  since  the  evidence  makes  it  clear  that  the  Gibb 
car  arrived  at  the  intersection,  and  entered  it,  first.  As  to  the 
meaning  of  the  words  “approach  an  intersection”,  I refer  to 
Hanley  v.  Hayes,  55  O.L.R.  361,  [1925]  3 D.L.R.  782,  and  Reed 
V.  Lawson  et  al,  48  B.C.R.  103,  [1934]  1 W.W.R.  405,  [1934]  2 
D.L.R.  564  at  573.  This  case  is  governed  by  the  decision  in 
Sands  v.  Greer,  65  O.L.R.  169,  [1930]  3 D.L.R.  67,  and  Carter 
et  al  V.  Wilson,  [1937]  O.R.  499,  [1937]  3 D.L.R.  92. 

Swartz  Bros.  Limited  et  al.  v.  Wills,  [1935]  S.C.R.  628,  [1935] 
3 D.L.R.  277,  was  a case  where  both  parties  arrived  at  the  inter- 
section simultaneously,  but  that  is  not  this  case. 

J.  H.  Clark,  K.C.,  for  the  defendants,  respondents:  The  Courts 
have  held  that  it  is  unimportant  which  vehicle  first  arrives  at  an 
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intersection:  Swartz  Bros.  Limited  et  al.  v.  Wills,  supra;  Canada 
Bread  Company  Limited  v.  Grigg,  [1946]  O.W.N.  337,  [1946]  2 
D.L.R.  374;  Hersch  (Hersh)  v.  Rasson  and  Derkatch,  [1946] 
O.W.N.  881,  [1947]  1 D.L.R.  95. 

The  evidence  establishes  that  both  drivers  approached  this 
intersection  at  the  same  time,  and  the  bus  therefore  had  the 
right-of-way. 

S.  L.  Springsteen,  K.C.,  in  reply. 

Cur.  adv.  vult. 

15th  April  1948.  The  judgment  of  the  Court  was  delivered 
by 

Roach  J.A.: — These  two  actions  were  tried  together  by  Mr. 
Justice  Gale  without  a jury.  At  the  conclusion  of  the  trial  he 
dismissed  both  actions.  The  plaintiffs  in  both  actions  now  appeal. 
The  actions  arose  out  of  a collision  between  a passenger  bus 
owned  by  the  defendant  railway  and  driven  by  the  defendant 
Rochon  and  an  automobile  owned  by  the  plaintiff  Alfred  Gibb 
and  driven  by  his  wife,  Margaret  Gibb.  The  claims  are  for 
damages  to  the  automobile  and  for  injuries  sustained  by  the 
passengers  in  the  automobile  and  for  out-of-pocket  expenses  in- 
curred as  a result  thereof. 

The  collision  occurred  in  the  intersection  of  Tecumseh  Road 
and  Felix  Avenue  in  the  city  of  Windsor.  Tecumseh  Road,  up 
to  the  westerly  limit  of  the  intersection,  runs  approximately 
east  and  west.  Its  continuation  west  of  the  intersection  veers 
slightly  to  the  south.  It  is  a paved  highway  up  to  a line  a foot 
or  so  west  of  the  westerly  street  line  of  Felix  Avenue.  The  road- 
way on  Tecumseh  Road  east  of  the  intersection  has  a width 
from  curb  to  curb  of  54  feet  9 inches.  Along  the  centre  of  the 
roadway  east  of  the  intersection  is  a series  of  unpaved  island- 
like boulevards  18  feet  9 inches  in  width,  so  that  the  paved  por- 
tions of  the  roadway  on  the  north  and  south  sides  of  those 
boulevards  are  18  feet  in  width. 

Felix  Avenue  runs  slightly  north-west  and  south-east.  The 
roadway  on  Felix  Avenue  is  also  paved  and  has  a width  from 
curb  to  curb  north  of  the  intersection  of  50  feet.  The  width 
south  of  the  intersection  is  slightly  greater.  Along  the  centre 
of  the  roadway  both  north  and  south  of  the  intersection  is  a 
series  of  unpaved  island-like  boulevards.  The  paved  portion  of 
the  road  north  of  the  intersection  on  the  west  side  of  those 


C.A. 


Gibb  et  aL  v.  The  S.  W.  & A*  Ry*  Roach  J.A.  455 


boulevards  is  18  feet  1 inch  in  width  and  that  on  the  east  side 
thereof  it  is  18  feet  2 inches  in  width,  measured  at  right  angles 
to  the  east  and  west  curbs. 

Due  to  the  angle  at  which  Felix  Avenue  intersects  Tecumseh 
Road  the  north  and  south  boundaries  of  the  intersection  measured 
along  the  production  westerly  of  the  north  and  south  curbs  of 
Tecumseh  Road  respectively  are  55  feet  in  length. 

There  is  a considerable  area  of  vacant  land  lying  to  the  • 
north-east  of  the  intersection,  so  that  persons  driving  westerly 
on  Tecumseh  Road  and  those  driving  southerly  on  Felix  Avenue 
have  an  unobstructed  view  of  one  another  for  a considerable 
distance  north  and  east  of  the  intersection. 

The  collision  occurred  on  the  29th  July  1945,  shortly  after 
one  o’clock  in  the  afternoon.  The  weather  was  clear- and  the 
pavement  was  dry.  The  Gibb  car,  a 1940  Mercury  coach,  con- 
taining besides  the  driver  two  other  adults  in  the  front  seat 
and  six  persons  in  the  rear  seat,  was  proceeding  westerly  along 
the  north  side  of  Tecumseh  Road.  The  bus  was  proceeding 
southerly  along  the  westerly  side  of  Felix  Avenue.  The  col- 
lision occurred  in  the  north-west  quadrant  of  the  intersection 
about  10  feet  south  of  the  northerly  limit  of  the  intersection. 
The  front  of  the  bus  struck  the  side  of  the  Gibb  car  almost 
broadside  about  the  middle  of  the  car. 

As  might  be  expected,  there  was  considerable  conflict  in 
the  evidence  as  to  the  respective  distances  each  vehicle  was 
away  from  the  intersection  at  given  times.  None  of  the 
witnesses  in  the  Gibb  car  described  events  prior  to  the  impact 
more  favourably  for  the  plaintiffs  than  did  Mrs.  Gibb,  the 
driver.  She  stated  that  as  she  proceeded  westerly  on  Tecumseh 
Road  her  speed  was  about  25  miles  per  hour;  that  as  she  was 
approaching  the  intersection  she  gradually  reduced  her  speed 
to  about  10  miles  per  hour;  that  she  was  not  familiar  with  the 
intersection  and  it  occurred  to  her  that  there  might  be  a stop 
sign  against  her  on  Tecumseh  Road,  and  her  purpose  in  slowing 
down  was  to  look  for  such  a possible  stop  sign;  that  not  seeing 
any — and  there  was  none — she  put  her  car  into  second  gear, 
gradually  picked  up  speed  and  started  across  the  intersection. 
She  stated  that  when  she  was  10  to  20  feet  east  of  the  inter- 
section she  observed  the  bus  200  to  300  feet  north  of  the  inter- 
section, but  she  formed  no  opinion  as  to  its  speed;  that  she 
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saw  it  again  just  as  she  entered  the  intersection  and  thought 
that  at  that  time  the  bus  was  about  200  feet  north  of  it.  She 
did  not  again  see  the  bus  until  a fleeting  moment  before  the 
impact  when  her  daughter  cried  out:  “Maw,  the  bus.” 

The  defendant  Rochon  stated  in  evidence  that  he  first  saw 
the  Gibb  car  just  after  it  had  crossed  Huron  Line  which,  ac- 
cording to  other  evidence,  is  787  feet  east  of  Felix  Avenue;  that 
the  bus  was  then  two  blocks  north  of  the  intersection,  which 
means,  if  his  evidence  is  reliable  on  the  point,  that  the  bus  was 
then  closer  to  the  intersection  than  was  the  Gibb  car.  As  he 
got  closer  to  the  intersection  he  was  driving  close  to  the 
westerly  curb  and  stated  that  when  the  bus  was  about  50  feet 
north  of  the  intersection  the  Gibb  car  was  about  75  feet  east 
of  it.  He  stated  that  when  the  two  vehicles  were  in  that  last 
relevant  position  he  observed  another  motor  vehicle,  a light 
truck,  proceeding  easterly  on  Tecumseh  Road  and  at  a distance 
west  of  the  intersection  such  that  if  it  continued  at  its  then 
speed,  it  would  be  entitled  to  the  right-of-way  in  the  intersection. 
Rochon  accordingly,  so  he  swore,  braked  his  bus  slightly, 
focusing  his  attention  momentarily  on  the  truck  to  see  what 
its  driver  might  do.  He  stated  that  the  driver  of  the  truck 
reduced  his  speed,  thereby  indicating  to  Rochon  that  it  was 
safe  to  proceed  across  the  intersection  in  front  of  the  truck. 
Rochon  stated  that  his  speed  at  that  time  was  about  10  to  15 
miles  per  hour  and  that  he  was  almost  on  the  edge  of  the  inter- 
section. Having  decided  that  it  was  safe  for  him  to  proceed 
across  the  intersection  ahead  of  the  truck,  he  turned  his  atten- 
tion from  the  truck  only  to  discover  that  the  Gibb  car  in  the 
meantime  had  proceeded  out  into  the  intersection  and  was  im- 
mediately in  front  of  him,  and  in  an  instant  the  impact  occurred. 

Independent  witnesses,  pedestrians  who  were  walking  north- 
erly on  the  east  side  of  Felix  Avenue  and  close  to  the  inter- 
section, saw  both  the  bus  and  the  Gibb  car  when  each  of  them 
was  a considerable  distance  from  the  intersection  and,  without 
stating  their  evidence  in  detail,  the  effect  of  it  is  that  the  two 
vehicles  were  approaching  the  intersection  at  the  same  time 
and  their  relevant  speeds  were  such  that  if  each  of  them  continued 
without  regard  to  the  other,  a collision  was  almost  certain. 
As  one  of  those  witnesses  put  it,  the  Gibb  car  seemed  to  run 
in  front  of  the  bus. 
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After  the  impact  Mrs.  Gibb  was  heard  to  say  that  she  did 
not  see  the  bus  until  her  daughter  gave  the  alarm  to  which  I 
earlier  referred.  In  my  opinion  the  plaintiffs  find  themselves 
on  the  horns  of  a dilemma.  If  Mrs.  Gibb  did  not  see  the  bus 
at  all,  she  was  negligent.  If  she  did  see  it,  she  was  negligent 
in  her  failure  to  yield  the  right-of-way  to  it. 

Obviously  the  Gibb  car  actually  entered  the  intersection 
before  the  bus  and  counsel  for  the  appellants  argued  that  in 
that  circumstance  the  bus  did  not  have  the  right-of-way.  That 
argument  requires  a consideration  of  s.  39(1)  of  The  Highway 
Traffic  Act,  R.S.O.  1937,  c.  288.  The  subsection  presently  reads 
as  follows: 

“Where  two  persons  in  charge  of  vehicles  or  on  horseback 
approach  a crossroads  or  intersection,  or  enter  an  intersection, 
at  the  same  time,  the  person  to  the  right  hand  of  the  other 
vehicle  or  horseman  shall  have  the  right-of-way.” 

The  section  as  originally  enacted  did  not  contain  the  words 
“or  enter  an  intersection”.  Those  words  were  added  in  1930 
by  s.  8(1)  of  c.  48  of  the  Ontario  statutes  of  that  year.  The 
amendment  came  into  force  on  3rd  April  1930. 

The  judgment  of  this  Court  in  Sands  v.  Greer^  65  O.L.R. 
169,  [1930]  3 D.L.R.  67,  was  delivered  on  25th  February  1930, 
that  is,  prior  to  the  amendment.  There  Masten  J.A.,  deliver- 
ing the  judgment  of  the  Court,  quoted  from  Hanley  v.  Hayes, 
55  O.L.R.  361,  [1925]  3 D.L.R.  782,  in  part  as  follows: 

“In  my  opinion,  our  statute  is  intended  to  apply  only  where 
the  travellers  or  vehicles  upon  the  intersecting  streets  approach 
the  crossing  so  nearly  at  the  same  time  and  at  such  rate  of 
speed  that  if  both  proceed,  each  without  regard  to  the  other, 
a collision  is  reasonably  to  be  apprehended.” 

Masten  J.A.  then  continued:  “In  view  of  the  arguments  not 
infrequently  addressed  to  us  in  these  cases,  it  may  be  well  to 
add  as  a corollary  to  the  statement  above  quoted  that  the  mere 
fact  that  the  traveller  holding  the  servient  position  reaches  the 
limit  of  the  intersection  first  is  relevant  evidence,  but  does  not 
by  itself  give  him  the  right  of  way.” 

Counsel  for  the  appellants  in  the  case  at  bar  now  argues 
that  the  amendment  of  1930  has  the  effect  of  giving  to  the 
driver  on  the  left  the  right-of-way  provided  he  actually  enters 
the  intersection  ahead  of  the  driver  on  his  right.  In  my  opinion 
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the  amendment  of  1930  has  not  the  effect  for  which  counsel 
for  the  appellants  contends  where  two  vehicles  approach  an 
intersection  at  the  same  time.  The  test  to  determine  whether 
or  not  two  vehicles  approach  an  intersection  at  the  same  time 
has  been  stated  by  this  Court  in  the  language  quoted  by  Hasten 
J.A.  from  Hanley  v.  Hayes,  supra.  Given  such  a case  the 
mere  fact  that  the  vehicle  to  the  left  of  the  other  enters  the 
intersection  first  does  not  give  it  the  right-of-way,  notwith- 
standing the  amendment,  and  the  corollary  laid  down  by  this 
Court  in  Sands  v.  Greer  still  applies.  If  the  Legislature  had 
intended  that  the  dominant  and  servient  position  of  two  vehicles 
in  an  intersection  was  to  be  decided  in  all  cases  in  favour  of  the 
vehicle  which  first  entered  it,  there  would  have  been  no  neces- 
sity for  retaining  in  the  section  the  words  “approach  a cross- 
road or  intersection”.  The  Legislature,  by  the  section  as 
presently  constituted,  has  provided  for  two  contingencies,  the 
one  where  two  vehicles  approach  an  intersection  at  the  same 
time,  the  other  where  they  do  not  approach  at  the  same  time 
but  enter  at  the  same  time.  An  illustration  of  a case  in  which 
two  vehicles  might  enter  an  intersection  at  the  same  time  with- 
out  having  approached  it  at  the  same  time  is  to  be  found  in  the 
situation  existing  where  one  of  the  intersecting  streets  is  a 
through  highway  and  the  vehicle  approaching  the  through  high- 
way is  required  to  stop  before  entering  that  intersection.  The 
driver  of  the  vehicle  approaching  the  through  highway  might 
reach  the  intersection  considerably  sooner  than  the  driver  of 
the  vehicle  on  the  through  highway,  so  that  it  could  not  be 
said  that  they  had  approached  it  at  the  same  time.  During  the 
time  consumed  by  the  one  driver  in  stopping  and  changing  gears 
preparatory  to  entering  the  intersection,  the  vehicle  on  the 
through  highway  might  conceivably  also  reach  the  intersection. 
In  that  hypothetical  case,  both  vehicles  entering  the  intersection 
at  the  same  time  but  not  having  approached  it  at  the  same 
time,  the  one  to  the  right  would  have  the  right-of-way. 

I am  thoroughly  satisfied  on  the  evidence  that  the  bus  and 
the  Gibb  car  both  approached  this  intersection  at  the  same 
time,  and  the  bus  accordingly  had  the  right-of-way.  The  driver 
Rochon  was  entitled  to  assume  that  the  driver  of  the  Gibb  car 
would  observe  the  rule  of  the  road  and  concede  the  right-of- 
way  to  him.  He  in  turn  had  to  watch  for  traffic  on  his  right. 
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The  truck  approaching  from  his  right  momentarily  engaged  his 
dutiful  attention.  He  had  his  bus  under  such  control  that  he 
was  in  a position  to  yield  to  it  the  right-of-way  if  the  circum- 
stances required  it.  It  was  his  observance  of  his  duty  to  it 
that  resulted  in  his  failure  to  observe  until  it  was  too  late  that 
the  driver  of  the  Gibb  car  was  breaching  her  duty  to  him. 
I agree  with  the  learned  trial  judge  that  the  defendant  Rochon 
should  be  exonerated  of  any  negligence. 

For  the  reasons  stated  the  appeals  should  be  dismissed 
with  costs. 

Appeals  dismissed  with  costs. 

Solicitors  for  the  plaintiffs,  appellants:  McTague,  Springsteen, 
McKeon,  Deziel  d Clark,  Windsor. 

Solicitors  for  the  defendants,  respondents:  Clark  d Zeron, 
Windsor. 


[COURT  OF  APPEAL.] 

Reick  V*  Nceb* 

Chattel  Mortgages — Registration — Removal  of  Goods  into  Different 
County — Effect  of  Failure  to  Re-register — “Permanent  removal” — 
Who  are  “subsequent  purchasers” — The  Bills  of  Sale  and  Chattel 
Mortgage  Act,  R.S.O.  1937,  c.  181,  s.  22. 

O,  the  owner  of  an  automobile,  executed  a chattel  mortgage  on  20th 
November  1946,  and  this  mortgage  was  registered  in  the  county  of 
York,  where  O resided  and  had  the  car.  In  December  1946  O sold 
the  car  to  the  defendant  in  the  county  of  W^aterloo,  representing 
that  it  was  clear  of  encumbrance.  In  May  1947  the  defendant  resold 
the  car  to  the  plaintiff,  who  in  turn  sold  it  to  M.  The  mortgagee, 
having  learned  of  the  car’s  whereabouts,  caused  it  to  be  seized,  and 
M thereupon  paid  the  amount  levied.  The  plaintiff  reimbursed  M, 
and  claimed  repayment  from  the  defendant.  The  chattel  mortgage 
was  never  re-registered  in  the  county  of  Waterloo. 

Held,  the  plaintiff  was  entitled  to  recover. 

Per  Robertson  C.J.O.  and  Hogg  J.A.:  The  defendant  was  not  a “subse- 
quent purchaser”  of  the  car  within  the  meaning  of  s.  22  of  The 
Bills  of  Sale  and  Chattel  Mortgage  Act.  The  words  “subsequent 
purchasers”  in  that  section  meant  persons  who  bought  after  the 
expiration  of  the  time  prescribed  for  re-registration,  and  did  not  have 
the  same  meaning  as  in  connection  with  mortgages  of  real  estate. 
Clarke  v.  Bates  (1871),  21  U.C.C.P.  348;  Morrow  v.  Rorke  and  Rorke 
(1876),  39  U.C.Q.B.  500;  Hodgins  v.  Johnston  (1880),  5 O.A.R.  449; 
Hulbert  et  al.  v.  Peterson  (1905),  36  S.C.R.  324,  applied.  The  mort- 
gagee’s right  to  recover  the  car  arose  on  the  sale  and  removal,  and 
was  not  defeated,  two  months  later,  by  the  mortgagee’s  neglect  to  re- 
file the  mortgage,  in  favour  of  the  purchaser  from  the  mortgagor, 
who  acquired,  at  the  time  of  his  purchase,  only  a title  subject  to 
the  mortgage. 
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Per  Robertson  C.J.O.  and  Aylesworth  J.A.:  The  evidence  did  not 
establish  a “permanent  removal”  within  the  meaning  of  s.  22,  as 
interpreted  in  Clarke  v.  Bates,  supra,  and  Hodgins  v.  Johnston, 
supra,  and  the  defendant  had  accordingly  failed  to  bring  the  case 
within  that  section. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Clement  Co. 
Ct.  J.,  of  the  County  Court  of  the  County  of  Waterloo,  dismissing 
the  action.  The  following  statement  of  facts  is  taken  from  the 
reasons  for  judgment  of  Aylesworth  J.A.  : 

“In  the  last  week  of  December  1946  the  respondent,  at  his 
home  in  the  township  of  Wellesley,  in  the  county  of  Waterloo, 
purchased  an  automobile  from  one  Ogilvie,  and  took  delivery 
thereof  at  the  time  of  purchase.  Ogilvie  had  represented  to  re- 
spondent that  the  automobile  was  clear  of  encumbrance,  although 
in  fact  he  had  executed  a chattel  mortgage  thereon  in  favour  of 
a finance  company  at  the  city  of  Toronto,  in  the  county  of  York, 
dated  20th  November  1946.  At  the  time  of  the  execution  of  this 
mortgage  Ogilvie  resided  in  Toronto,  and  there  had  the  car  in 
his  possession. 

“On  the  1st  May  1947  respondent  sold  and  delivered  the  car 
at  his  home  to  appellant.  The  learned  County  Court  Judge  has 
found  that  this  sale  was  made  upon  a representation  by  respond- 
ent 'intended  to  have,  and  which  did  have,  the  effect  of  making 
Reick  believe  that  the  car  was  free  from  encumbrance’,  and  that 
'upon  a similar  representation,  Reick,  a day  or  so  later,  sold  and 
delivered  the  car  to  . . . May,  this  also  within  Waterloo  County’. 
Early  in  the  month  of  May  the  finance  company,  or  its  bailiff, 
received  information  as  to  the  whereabouts  of  the  car,  and  the 
said  bailiff,  on  or  about  13th  May,  made  a seizure  under  a distress 
warrant.  Mr.  May  paid  the  amount  levied,  namely  $655.80,  and 
claimed  payment  from  appellant.  Appellant  paid  May  and  in  turn 
demanded  payment  from  respondent.  He  now  brings  the  present 
action  to  recover  $655.80  from  respondent.” 

9th  March  1948.  The  appeal  was  heard  by  Robertson  C.J.O. 
and  Hogg  and  Aylesworth  JJ.A. 

H.  L.  Daufman,  for  the  plaintiff,  appellant:  The  defendant, 
having  purchased  the  automobile  within  a matter  of  days  or  even 
hours  from  its  removal  from  the  county  of  York,  was  fixed  with 
knowledge  of  the  chattel  mortgage,  which  was  still  valid,  not- 
withstanding the  fact  that  it  had  not  yet  been  re-registered  in  the 
county  of  Waterloo:  The  Bills  of  Sale  and  Chattel  Mortgage  Act, 
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R.S.0. 1937,  c.  181,  s.  22,  as  interpreted  in  Clarke  v.  Bates  (1871), 
21  U.C.C.P.  348,  and  Bonin  v.  Robertson  (1893),  2 Terr.  L.R.  21. 
[Robertson  C.J.O.  referred  also  to  Hodgins  v.  Johnston  (1880) , 5 
O.A.R.  449;  Griffin  v.  McKenzie  et  ux.  (1881),  46  U.C.Q.B.  93; 
and  Heaton  v.  Flood  (1897),  29  O.R.  87.]  In  Hulbert  et  al,  v. 
Peterson  (1905),  36  S.C.R.  324,  it  was  held  that  the  protection 
accorded  to  a “subsequent”  purchaser  applied  only  to  one  who 
purchased  after  the  expiration  of  the  time  prescribed  for  re- 
registration of  the  chattel  mortgage. 

The  law  laid  down  in  Clarke  v.  Bates,  supra,  and  the  other 
cases,  is  still  the  law  of  this  Province.  The  trial  judge  cited,  as 
his  authority  for  declining  to  follow  Clarke  v.  Bates,  the  recent 
cases  of  Bwartz  Bros.  Limited  et  al.  v.  Wills,  [1935]  S.C.R.  628, 
[1935]  3 D.L.R.  277,  and  Canada  Bread  Company  Limited  v. 
Grigg,  [1946]  O.W.N.  337,  [1946]  2 D.L.R.  374,  but  these  cases 
are  wholly  inapplicable  to  the  present  facts. 

J.  H.  Kirkpatrick,  for  the  defendant,  respondent:  The  plain- 
tiff, as  a subsequent  purchaser,  was  protected  under  s.  22  of  the 
Act,  and  need  not  have  repaid  May,  who  bought  from  him.  He 
has  accordingly  no  right  to  recover  from  the  defendant.  Registra- 
tion is  not  constructive  notice  to  a subsequent  purchaser:  Nourse 
V.  Canadian  Canners  Ltd.,  [1935]  O.R.  361,  [1935]  3 D.L.R.  168. 
[Robertson  C.J.O. : That  is  not  the  question  with  which  we  are 
concerned.] 

The  seizure  of  the  car  in  May’s  hands  was  illegal,  and  could 
not  cure  the  fact  that  the  mortgage  had  ceased  to  be  valid  as 
against  subsequent  purchasers:  Clarkson  et  at.  v.  McMaster  d 
Co.  (1895) , 25  S.C.R.  96. 

[Robertson  C.J.O.:  How  do  you  show  that  this  car  was  “per- 
manently” removed  from  the  county  of  York,  so  as  to  make  s.  22 
applicable?]  [Aylesworth  J.A.:  There  are  indications  that  the 
mortgagor  was  on  a trip,  and  decided  suddenly  to  sell  the  car; 
what  evidence  is  there  that  he  had  such  an  intention  at  the  time 
he  removed  the  car  from  the  county  of  York?]  The  car  was  in 
fact  removed  by  the  mortgagor  from  the  county  of  York,  and  the 
removal  certainly  became  permanent  when  he  sold  it;  it  was 
licensed  in  the  county  of  Waterloo.  As  to  permanent  removal,  I 
refer  to  Traders  Finance  Corporation  Limited  v.  Enerson,  [1942] 
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3 W.W.R.  673,  [1943]  1 D.L.R.  214;  Commercial  Finance  Cor- 
poration Limited  v,  Stratford  (1920),  47  O.L.R.  392. 

The  difficulty  arises  from  the  fact  that  the  statute  is  in  sub- 
stantially the  same  form  as  it  was  in  1867,  before  the  advent  of 
automobiles.  While  the  system  of  registration  does  not  protect 
a mortgagee  adequately,  nevertheless  unless  the  Act  is  literally 
applied  in  such  cases  all  protection  is  taken  away  from  subse- 
quent purchasers,  and  the  same  deceit  which  the  law  has  tried 
to  prevent  will  be  accomplished  by  two  sales.  [Robertson  C.J.O.  : 
'‘Subsequent  purchaser”  means  a purchaser  from  the  mortgagor.] 
In  Clarke  v.  Bates,  supra,  the  chattel  was  removed  without  the 
permission  of  the  mortgagor.  [ Aylesworth  J.A.  : That  case  is 
also  authority  for  the  proposition  that  the  term  “subsequent  pur- 
chaser” is  limited  to  one  who  purchases  from  the  mortgagor,  and 
that  if  he  buys  before  the  expiration  of  the  time  for  registration 
he  is  not  protected;  if  he  is  not  protected,  then  a purchaser  from 
him  cannot  be  protected.] 

I refer  also  to  Barron -and  O’Brien,  Chattel  Mortgages  and 
Bills  of  Sale,  3rd  ed.  1927,  p.  479;  Cochrane  v.  Boucher  et  al. 
(1883),  3 O.R.  462;  2 C.E.D.  (Ont),  p.  43,  s.  50. 

H.  L.  Daufman,  in  reply. 

Cur.  adv.  vult. 

22nd  April  1948.  Robertson  C.J.O. : — The  facts  of  this  case 
are  set  forth  sufficiently  in  the  reasons  for  judgment  of  my 
brother  Aylesworth. 

The  appeal  turns  upon  the  proper  interpretation  of  s.  22  of 
The  Bills  of  Sale  and  Chattel  Mortgage  Act,  R.S.O.  1937,  c.  181. 
The  first  question  is  as  to  the  meaning  of  the  words  “permanent 
removal”.  This  has  been  amply  dealt  with  by  my  brother  Ayles- 
worth, and  I agree  with  what  he  has  said  about  it,  and  with  his 
conclusion. 

The  second  question  is  as  to  who  are  “subsequent  purchasers” 
as  against  whom  the  mortgage  shall  be  null  and  void  in  the  event 
that  it  has  not  been  re-registered  within  two  months  from  the 
permanent  removal  of  the  mortgaged  chattels  to  another  county. 
The  learned  trial  judge  thought  that  both  Reick  and  May  came 
within  the  description  of  “subsequent  purchasers  in  good  faith 
for  valuable  consideration”,  as  these  words  are  used  in  the  sec- 
tion. He  declined  to  accept  Clarke  v.  Bates  (1871),  21  U.C.C.P. 
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348,  as  a decision  binding  upon  him,  and  appeared  to  think  it  was 
the  only  reported  case  upon  a similar  state  of  facts.  There  are 
other  reported  cases  of  high  authority  and  of  quite  long  standing, 
that  deal  with  the  question  who  are  subsequent  purchasers  and 
mortgagees  within  the  meaning  of  s.  22  and  within  s.  24  (which 
provides  for  the  registering  of  a renewal  statement  each  year,  in 
default  of  which  the  mortgage  shall  cease  to  be  valid  as  against 
subsequent  purchasers  and  mortgagees  in  good  faith  for  valuable 
consideration),  and  that  support  the  decision  in  Clarke  v.  Bates. 
Mr.  Justice  Hogg  has  referred  to  these  cases  in  his  judgment. 

I desire  to  make  particular  reference  to  the  case  of  Hodgins  v. 
Johnston  (1880),  5 O.A.R.  449.  This  is  a decision  of  the  Court  of 
Appeal,  and  it  deals  with  both  of  the  statutory  provisions  I have 
just  referred  to.  The  decision  in  Clarke  v.  Bates  is  expressly  ap- 
proved, and  at  p.  452,  in  the  judgment  of  Chief  Justice  Moss,  the 
following  appears,  in  the  discussion  of  the  requirements  of  the 
statute  for  a yearly  renewal  statement : 

“In  my  opinion  this  construction  accords  with  the  recognized 
object,  and  with  the  express  language  of  that  enactment.  What 
was  the  object  of  requiring  the  refiling  with  an  appropriate  state- 
ment sanctioned  by  an  oath?  Clearly  to  prevent  mortgages, 
which  had  been  wholly  or  partially  satisfied,  from  remaining  as 
apparent  charges  to  their  original  extent.  There  was  no  inten- 
tion of  protecting  persons  who  purchased  or  took  mortgages, 
while  the  mortgage  appeared  to  be  in  full  vitality.  Then  what  is 
the  language  used  to  effect  this  object?  That  unless  re  filed,  the 
mortgage  shall  cease  to  be  valid  as  against  creditors  and  subse- 
quent purchasers  and  mortgagees,  for  valuable  consideration. 
Until  the  end  of  the  year,  it  is  to  remain  in  force;  then  unless  re- 
filed it  is  to  cease  to  be  valid.  Then  the  statute  opens  the  door  to 
creditors,  whenever  their  claims  arose,  and  to  persons  who  subse- 
quently became  purchasers  or  mortgagees.  The  mortgage  is  not 
to  be  treated  as  null  and  void  from  its  inception;  it  simply  then 
expires.  But  that  penalty  upon  neglect  cannot  deprive  the 
mortgagee  of  his  right  against  a purchaser  from  a mortgagor  dur- 
ing the  full  validity  of  the  mortgage.” 

Similar  considerations  apply  to  the  case  of  a sale  of  the  chat- 
tels by  the  mortgagor,  and  their  removal  to  another  county.  The 
mortgagee’s  right  to  recover  the  chattels  arises  on  the  sale  and 
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removal,  and  is  not  defeated,  two  months  later,  by  the  mort- 
gagee’s neglect  to  re-file  the  mortgage,  in  favour  of  the  purchas- 
er from  the  mortgagor,  who  acquires,  at  the  time  of  his  purchase, 
only  a title  subject  to  the  mortgage. 

No  doubt  the  learned  County  Judge  was  influenced  in  his  in- 
terpretation of  the  statute  by  understanding  the  words  “subse- 
quent purchasers  and  mortgagees”  in  the  sense  in  which  they  are 
commonly  used  in  proceedings  upon  mortgages  of  real  estate, 
and  in  other  matters  affecting  mortgages, of  real  estate.  The  ob- 
ject of  The  Bills  of  Sale  and  Chattel  Mortgage  Act,  however,  re- 
quires that  a different  meaning  be  attached  to  the  words  as  they 
are  used  in  that  statute.  The  decision  in  Clarke  v.  Bates  states 
the  law  as  it  has  always  been  applied  in  the  interpretation  of  The 
Bills  of  Sale  and  Chattel  Mortgage  Act  in  this  Province. 

I concur  in  allowing  the  appeal  and  in  the  direction  that 
judgment  should  be  entered  for  the  plaintiff  for  the  amount 
claimed,  with  costs  of  action  and  appeal.  The  cross-appeal  should 
be  dismissed  without  costs. 

Hogg  J.A.: — I have  read  the  reasons  for  judgment  of  my 
brother  Aylesworth  with  very  considerable  care,  and  I have  ar- 
rived at  the  same  result  as  is  expressed  by  him,  but,  with  the 
greatest  respect  for  his  opinion,  upon  different  grounds. 

The  facts  in  connection  with  this  appeal  are  simple  and  are  set 
out  in  the  reasons  for  judgment  of  Mr.  Justice  Aylesworth. 

The  disposition  of  the  issue  raised  rests  entirely  upon  the  in- 
terpretation to  be  placed  upon  the  language  of  s.  22  of  The  Bills 
of  Sale  and  Chattel  Mortgage  Act,  R.S.O.  1937,  c.  181.  That 
section  reads  in  part  as  follows : 

“22.  In  the  event  of  the  permanent  removal  of  the  goods 
and  chattels  from  the  county  ...  in  which  the  goods  and  chattels 
were  at  the  time  of  the  execution  of  the  mortgage  to  another 
county,  . . . before  the  payment  and  discharge  of  the  mortgage, 
a copy  of  the  mortgage  . . . certifled  under  the  hand  of  the  clerk 
in  whose  office  it  was  registered,  and  under  the  seal  of  the  court, 
shall  be  filed  with  the  proper  officer  ...  of  the  county  ...  to 
which  the  goods  and  chattels  are  removed  within  two  months 
from  such  removal,  otherwise  the  mortgage  shall  be  null  and  void 
as  against  creditors  of  the  mortgagor  and  as  against  subsequent 
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purchasers  and  mortgagees  in  good  faith  for  valuable  considera- 
tion.” 

There  are  several  decisions  of  this  Court,  delivered  in  earlier 
days,  in  which  the  matter  now  under  discussion  was  considered. 
Two  of  these  cases  have  been  referred  to  in  this  appeal.  In  view 
of  a later  judgment  of  the  Supreme  Court  of  Canada,  these  older 
judgments  are  not  now  of  the  same  importance  as  in  former 
times,  but  they  are  of  interest  as  showing  the  somewhat  diver- 
gent opinions  of  the  Court  as  to  the  interpretation  to  be  placed 
upon  the  section  in  question. 

In  Clarke  v.  Bates  (1871),  21  U.C.C.P.  348,  the  judgment  in 
which  has  been  discussed  in  the  present  case,  one  of  the  principal 
reasons  upon  which  the  decision  of  the  appeal  was,  I think,  based 
was  that  the  goods  subject  to  the  chattel  mortgage  were  removed 
to  another  county,  not  by  the  mortgagor  himself,  but  by  one  who 
improperly  took  them  out  of  the  possession  of  the  mortgagor,  or 
to  whom  they  were  given  in  payment  of  a debt,  and  it  was  held 
that  the  statute  did  not  apply  in  such  a case.  The  provisions  of 
the  section  of  the  statute  under  discussion  were  in  effect  the 
same  as  s.  22  of  the  present  Act.  Hagarty  C.J.,  who  delivered  the 
judgment  of  the  Court,  said: 

“We  are  not  prepared  to  say  that  if  the  goods  were  removed 
from  the  county,  in  the  ordinary  way,  by  the  mortgagor,  that  the 
Statute  cannot  apply,  so  long  as  the  mortgagee  is  ignorant  of  the 
removal  . . . The  subsequent  part  of  the  section  points  clearly  to 
a removal  by  the  mortgagor,  as,  if  not  registered  within  two 
months,  they  may  be  taken  in  execution.  This  must  mean  execu- 
tion against  mortgagor,  and  the  mortgage  shall  be  void  against 
subsequent  purchasers  or  mortgagees  for  value.  This,  we  think, 
must  mean  purchasers  or  mortgagees  from  the  mortgagor,  to 
whom  the  latter  might  sell  or  mortgage  in  the  county  to  which 
they  are  removed.” 

The  next  case  in  this  Province  on  this  subject  would  appear 
to  be  that  of  Morrow  v.  Rorke  and  Rorke  (1876),  39  U.C.Q.B. 
500,  also  a judgment  of  an  appellate  Court.  It  is  of  some  interest 
to  note  that  the  Clarke  case  is  not  mentioned,  either  by  counsel 
or  in  the  judgment,  as  reported.  In  this  case  the  chattel  mortgage 
in  question  was  made  on  the  11th  March  1873.  The  chattel 
which  was  given  as  security  for  an  advance  of  $150  under  a chat- 
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tel  mortgage  was  the  rather  unusual  one  of  a hearse.  It  is  not 
clear  from  the  report  just  when  the  hearse  covered  by  the  chattel 
mortgage  was  removed  from  the  county  in  which  it  was  located 
when  the  mortgage  was  given,  and  whether  or  not  such  removal 
was  before  or  after  the  time  had  elapsed  within  which  the  copy 
of  the  mortgage  should  be  filed,  but  several  years  later  one  of 
the  mortgagors  sold  it  in  the  county  to  which  it  had  been  removed. 
The  purchaser  knew  of  the  chattel  mortgage  having  been 
given,  but  was  told  that  it  had  been  paid.  The  same  section  of 
the  statute  was  under  review.  Harrison  C.J.,  at  pp.  504-5,  said: 

“Joseph  Rorke  is  a purchaser  for  valuable  consideration,  who 
bought  the  hearse  knowing  that  the  hearse  had  been  mortgaged, 
but  knowing  also  that  the  mortgage  had  not  been  re-filed  as  di- 
rected by  the  statute,  and  believing  that  the  Legislature  meant 
what  it,  the  Legislature,  said,  when  it  declared  that  ‘in  such  case’, 
the  mortgage  should  be  ‘as  if  never  executed.’  . . . 

“The  plaintiff  failed  to  re-file  his  mortgage  as  the  statute  di- 
rects. The  consequence  is,  that  the  mortgage  as  against  certain 
persons  described  in  section  9 is  as  void  as  if  never  executed. 
Joseph  Rorke  is  one  of  the  class  described.  And  so  the  mortgage 
is  void  as  against  him,  ‘as  if  never  executed.’  ” 

This  judgment  would  appear  to  be  based  upon  the  sole  ground 
that  the  mortgage  had  not  been  re-filed  in  the  county  to  which 
the  chattel  had  been  removed. 

In  Hodgins  v.  Johnston  (1880) , 5 O.A.R.  449,  the  goods  covered 
by  the  chattel  mortgage  were  sold  to  a person  who  took  posses- 
sion of  them  and  then  removed  them  out  of  the  county  where 
they  were  located  when  the  mortgage  was  made  to  another 
county,  where  he  then  sold  them.  In  referring  to  Clarke  v.  Bates, 
supra,  in  reply  to  the  contention  that  the  mortgagee’s  right  was 
defeated  because  the  goods  had  been  removed  by  the  purchaser 
to  another  county  without  the  mortgagee’s  knowledge  and  no  cer- 
tified copy  of  the  mortgage  had  been  filed  in  such  other  county 
within  the  two  months  stated  in  the  statute.  Moss  C.J.A.  said,  at 
p.  451: 

“This  contention  was  effectually  disposed  of  by  the  considered 
judgment  of  the  Common  Pleas  in  Clarke  v.  Bates  . . . where  the 
Court  held  the  statute  to  contemplate  purchasers  or  mortgagees 
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from  the  mortgagor,  to  whom  the  latter  might  sell  or  mortgage 
in  the  county  to  which  the  goods  are  removed.” 

Section  9 of  R.S.O.  1877,  c.  119,  provided  that  in  the  event  of 
the  removal  of  the  mortgaged  chattel  to  another  county,  a copy 
of  the  mortgage  should  be  filed  within  two  months  of  such  re- 
moval, but  the  judgment  in  this  appeal  seems  to  be  founded  upon 
the  opinion  that  a mortgagee  could  not  be  deprived  of  his  rights 
under  the  mortgage  by  subsequent  purchasers  or  mortgagees 
until  after  the  expiration  of  a year  from  the  time  of  the  filing  of 
the  mortgage  as  provided  in  s.  10  of  the  statute  then  in  force. 
The  same  provision  is  found  in  s.  24  of  the  present  Act. 

The  matter  was  finally  settled  by  the  judgment  of  the  Su- 
preme Court  of  Canada  in  HuTbert  et  al.  v.  Peterson  (1903),  36 
S.C.R.  324.  There,  the  statute  under  consideration  was  s.  29  of 
The  Bills  of  Sale  Ordinance  of  the  North-West  Territories.  This 
section  is  in  almost  the  same  language  as  s.  22  of  the  Ontario 
Bills  of  Sale  and  Chattel  Mortgage  Act,  except  that  the  certified 
copy  of  the  mortgage  was  required  to  be  filed  in  the  district  to 
which  the  chattels  had  been  removed  within  three  weeks  of  such 
removal,  instead  of  within  two  months  as  required  by  the  Ontario 
statute.  The  facts  as  reported  were  that  one  McDonald  mort- 
gaged certain  chattels  to  the  defendant  in  the  action,  Hulbert, 
who  had  registered  his  mortgage  in  the  district  of  Edmonton  in 
which  the  chattels  were  located.  The  mortgagor  removed  the 
goods  into  the  district  of  Calgary,  and,  within  three  weeks  from 
the  time  of  such  removal,  sold  them  to  the  plaintiff  in  the  action, 
Peterson.  Some  two  months  later  a bailiff  acting  for  Hulbert 
seized  the  goods  and  took  them  out  of  the  plaintiff’s  possession. 
The  action  was  then  brought  by  Peterson,  the  purchaser  of  the 
chattels,  for  conversion,  and  judgment  was  recovered  by  him  for 
$125.  After  the  removal  of  the  goods  by  the  mortgagor  into  the 
Calgary  district,  the  mortgagee  failed  to  file  a certified  copy  of 
the  mortgage  within  three  weeks  as  provided  by  s.  29  of  the 
ordinance. 

The  Court  was  of  the  opinion  that  the  manner  in  which  the 
section  was  to  be  interpreted  depended  upon  the  construction  to 
be  put  upon  the  words  “subsequent  purchasers”  in  the  section  of 
the  ordinance.  The  Court  below  held  that  a “subsequent  purchas- 
er” in  the  ordinance  meant  a purchaser  subsequent  to  the  remov- 
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al,  and  not  subsequent  to  the  expiration  of  the  three  weeks  with- 
in which  the  certified  copy  of  the  mortgage  must  be  filed. 

Sedgewick  J.  delivered  the  judgment  of  the  Supreme  Court 
of  Canada,  and,  at  p.  327,  said: 

“The  only  question  involved  in  this  case  therefore  is:  Was  the 
plaintiff’s  title  subject  to  the  defendant  Hulbert’s' mortgage?  . . . 

“We  are  all  of  opinion  that  the  appeal  must  be  allowed,  be- 
cause in  our  view  the  expression  ‘subsequent  purchaser’  in  the 
section  just  quoted  [s.  29  of  The  Bills  of  Sale  Ordinance]  means 
a purchaser  after  the  expiration  of  the  three  weeks  specified  as 
the  period  within  which  the  mortgagee  must  file  his  mortgage. 
During  those  three  weeks  he  had  all  the  rights  which  the  com- 
mon law  and  the  Bills  of  Sale  Ordinance  secured  to  him,  and  any 
dealing  with  them  by  the  mortgagor  was  in  violation  of  or  re- 
pugnant to  those  rights  within  that  period  and  absolutely  unavail- 
ing as  against  the  mortgagee.” 

The  facts  in  the  present  appeal  show  that  on  the  20th  Novem- 
ber 1946,  the  date  of  the  mortgage,  which  was  executed  in  the 
city  of  Toronto  in  the  county  of  York,  the  motor  car  was,  ac- 
cording to  the  statement  made  in  the  said  mortgage,  located  in 
the  aforesaid  city.  Either  before  or  during  the  last  week  of  De- 
cember 1946 — that  is,  considerably  less  than  two  months  from 
the  time  of  the  date  of  the  mortgage  when  the  motor  car  was  still 
situated  in  Toronto — it  had  been  removed  to  the  county  of  Water- 
loo by  the  mortgagor,  and  there  sold  by  him,  as  the  respondent 
Neeb  states  he  bought  the  car  when  it  was  in  the  county  of 
Waterloo,  during  the  last  week  of  December  1946.  A copy  of  the 
mortgage  was  not  registered,  prior  to  the  sale,  in  the  county  to 
which  the  car  had  been  removed  and  sold.  The  two  months  con- 
templated by  s.  22  of  the  statute  from  the  time  of  the  removal 
of  the  chattel  from  the  county  of  York  to  the  county  of  Waterloo 
had  not  expired  when  the  motor  car  was  sold  to  the  respondent. 
Applying  the  reasoning  set  out  in  the  judgment  of  Sedgewick  J. 
in  the  Hulbert  appeal  to  the  facts  now  present,  the  mortgagee 
company  had,  during  the  aforesaid  two  months,  all  the  rights 
which  the  common  law  and  The  Bills  of  Sale  and  Chattel  Mort- 
gage Act  secured  to  it.  The  sale  of  the  motor  car  by  the  mort- 
gagor Ogilvie  to  the  respondent  Neeb,  being  within  the  two 
months  stated  in  s.  22  of  the  Act,  “was  in  violation  of  or  repug- 
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nant  to  those  rights  [of  the  mortgagee]  within  that  period  and 
absolutely  unavailing  as  against  the  mortgagee”,  to  use  the 
words  of  Sedgewick  J. 

The  mortgage  of  Public  Finance  Corporation  Limited  was  not 
void  as  against  the  respondent,  the  purchaser  of  the  motor  car 
from  the  mortgagor,  as  he  was  not  a subsequent  purchaser  with- 
in the  meaning  of  s.  22  of  the  statute.  He  had  bought  the  motor 
car  before  the  two  months,  within  which  the  copy  of  the  mort- 
gage was  required  to  be  filed,  had  expired,  and  was,  as  a conse- 
quence, not  a subsequent  purchaser.  Such  being  the  case,  the 
mortgage  still  had  its  full  legal  effect  and  the  right  of  the 
mortgagee  prevailed. 

The  appeal  should  be  allowed  and  judgment  should  be  entered 
in  the  court  where  the  action  was  instituted  for  the  amount 
claimed  by  the  appellant,  both  with  costs.  The  cross-appeal  should 
be  dismissed  without  costs. 

Aylesworth  J.A.  [after  stating  the  facts  as  set  out  above] : — 
Respondent  has  not  attempted  to  attack  the  trial  judge’s  findings 
of  fact  which  I have  quoted,  nor  could  such  findings  be  challenged 
successfully  in  view  of  the  evidence.  Both  at  the  trial  and 
before  us,  however,  respondent  relies  upon  s.  22  of  The  Bills  of 
Sale  and  Chattel  Mortgage  Act,  R.S.O.  1937,  c.  181,  and  submits 
that  the  effect  thereof  is  to  make  the  chattel  mortgage  void  qua 
appellant  and  May  as  “subsequent  purchasers  ...  in  good  faith 
for  valuable  consideration”,  the  mortgage  not  having  been  filed 
in  Waterloo  County  pursuant  to  the  said  section.  He  further 
argues  that  as  to  appellant  there  was,  therefore,  no  valid  encum- 
brance against  the  car  and  no  right  in  appellant  to  recover  from 
him  the  sum  claimed. 

It  is  trite  law  to  say  that  the  onus  lies  upon  respondent  to 
prove  a state  of  facts  to  which  s.  22  is  made  applicable.  It  is 
equally  clear  that  this  section  has  no  application  whatever  ex- 
cept “in  the  event  of  the  permanent  removal  of”  the  car  from  the 
county  of  York.  I quote  the  entire  evidence  which  was  given  by 
respondent  upon  this  important  point. 

“Q.  You  have  heard  the  substance  of  this  case,  will  you  tell 
the  Court  how  you  came  to  buy  this  car.  A.  Well  I thought  of 
buying  a car  and  our  neighbour  had  bought  a car  and  he  got  it 
from  a Mr.  Schaaf,  and  that  made  me  go  to  Schaaf  and  I asked 
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him  if  he  knew  anything  about  a good  used  car  and  he  said  he 
didn’t  but  if  he  would  find  out  anything  he  would  let  me  know 
and  this  was  a Friday  and  I got  home  about  an  hour  and  Schaaf 
called  up  and  he  said  he  knew  of  a car  now,  a man  here  has  got  a 
1940  Chev.,  he  told  me  all  about  it,  it  was  supposed  to  be  in  good 
condition  and  everything  and  he  was  supposed  to  send  him  up. 
I asked  him  if  he  knows  this  guy  and  he  said  ‘yes’.  ‘They  drop 
in  at  the  service  station  every  once  in  a while’.  And  they  came 
up  the  next  morning  and  we  went  out  for  a drive  and  I bought 
the  car.” 

In  Clarke  v.  Bates.  (1871),  21  U.C.C.P.  348,  Hagarty  C.J.,  in 
delivering  the  judgment  of  the  Court,  deals,  at  p.  352,  with  the 
construction  of  the  phrase  “permanent  removal”  as  it  appeared  in 
the  predecessor  to  the  present  s.  22.  He  says:  “I  cannot  but 
think  that  the  ‘permanent  removal’  in  the  Statute  must  mean  a 
removal  by  the  mortgagor  in  the  ordinary  way,  or  under  a 
mortgage  like  the  present,  which  enables  the  mortgagee  to  take 
possession  in  the  event  of  a removal  without  his  written  consent, 
when  the  goods  are  removed  with  such  consent.”  This  construc- 
tion of  the  phrase  was  expressly  approved  and  followed  in  the 
Court  of  Appeal  in  Hodgins  v.  Johnston  (1880),  5 O.A.R.  449. 

The  learned  County  Judge,  in  referring  to  the  sale  in  Water- 
loo County  by  Ogilvie,  the  mortgagor,  to  respondent,  observes 
that:  “For  the  purposes  of  this  case  that  sale  marks  the  date  of 
the  permanent  removal  of  the  car  from  York  County.”  With 
respect,  I cannot  view  the  matter  in  that  light.  I think  the  evi- 
dence falls  far  short  of  establishing  permanent  removal  by  the 
mortgagor  within  the  meaning  of  s.  22  as  construed  by  the  de- 
cisions to  which  reference  has  been  made.  The  evidence  upon 
the  point  is  very  scant,  and,  in  my  view,  equally  consistent  with 
a decision  on  the  part  of  the  mortgagor  to  sell  the  car,  hastily 
formed  after  he  arrived  at  the  service  station  in  Waterloo  County 
and  fell  into  conversation  with  Schaaf.  Apparently  Ogilvie  was 
in  the  habit  of  “dropping  in”  at  the  service  station  “every  once 
in  a while”;  for  all  that  is  made  to  appear  he  may  have  left  the 
county  of  York  upon  the  occasion  in  question  merely  for  a busi- 
ness or  a pleasure  trip.  In  these  circumstances  I do  not  think  it 
can  be  said  that  the  evidence  satisfactorily  establishes  that  his 
removal  of  the  car  from  the  county  of  York  was  a permanent  re- 
moval as  contemplated  by  the  statute. 
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The  learned  County  Judge  sought  to  distinguish  Clarke  v. 
Bates,  supra,  on  the  ground  that  the  judgment  of  the  Court  in 
that  case  was  based  upon  mere  surmise  or  supposition  as  to  the 
purpose  of  the  Legislature,  and,  holding  that  view  of  the  case, 
apparently  considered  it  to  be  in  conflict  with  the  decision  of  this 
Court  in  Canada  Bread  Company  Limited  v.  Grigg,  [1946] 
O.W.N.  337,  [1946]  2 D.L.R.  374,  quoting  with  approval  the  ob- 
servation of  Duff  C.J.  in  Swartz  Bros.  Limited  et  al.  v.  Wills, 
[1935]  S.C.R.  628,  [1935]  3 D.L.R.  277,  as  follows:  ‘T  must  add, 
I feel,  that  to  gloss  the  plain  and  unmistakable  words  of  a statute, 
by  paraphrases  based  upon  surmises  or  suppositions  as  to  the 
purpose  of  the  legislature,  is,  in  my  humble  view,  a rash  pro- 
cedure.” I am  unable  to  appreciate  the  applicability  to  this  case 
of  the  above  principle.  The  relevant  phrase  in  what  is  now  s.  22 
of  The  Bills  of  Sale  and  Chattel  Mortgage  Act  has  actually  re- 
ceived authoritative  construction  by  two  very  strong  Courts  in 
this  Province,  and  if  I may  say  so  with  great  respect,  I have  no 
doubt  as  to  the  correctness  of  that  construction.  Even  if  I were 
in  doubt — ^which  I am  not — I would  be  inclined  to  think  that 
another  observation  of  Duff  C.J.,  in  Stevens  and  Willson  v.  The 
City  of  Chatham,  [1934]  S.C.R.  353  at  363,  [1934]  3 D.L.R.  1, 
made  when  considering  the  construction  to  be  placed  upon  a 
statute  having  to  do  with  municipal  affairs,  expresses  the  proper 
principle  to  be  applied  in  this  case:  ‘Tt  may  be  that — by  reason 
of  the  pertinent  decisions  and  the  re-enactment,  more  than  once, 
of  the  pertinent  legislation  after  the  decisions  were  pronounced, 
and  the  acceptance  of  the  decisions  as  expressing  the  effect  of  the 
legislation,  and,  consequently,  as  giving  an  authoritative  guid- 
ance in  the  conduct  of  municipal  affairs — it  may  be  that,  for 
these  reasons,  these  decisions  are  not  now  open  to  review.” 

I would,  therefore,  allow  the  appeal  with  costs  and  direct 
judgment  to  be  entered  in  the  court  below  for  the  plaintiff  for  the 
sum  claimed,  together  with  his  costs  of  the  action.  I would  dis- 
miss the  cross-appeal  without  costs. 

Appeal  allowed  with  costs;  cross-appeal 
dismissed  without  costs. 

Solicitor  for  the  plaintiff,  appellant:  Harold  L.  Daufman, 
Kitchener. 

Solicitors  for  the  defendant,  respondent:  Shannon  & Kirkpat- 
rick, Kitchener. 
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[COURT  OF  APPEAL.] 

A.  A.  Allan  & Co.  Limited  v.  Kates  and  Conson. 

Trade  and  Trade  Names — Passing  Off — Confusion  in  Names — Similarity 
or  Identity  of  Businesses — Defendant  not  Trading  in  Own  Name — 
Absence  of  Good  Faith — Intention  to  Deceive. 

The  plaintiff  company  carried  on  in  Toronto  an  old-established  fur 
business,  using  in  connection  therewith  the  words  ‘'Allan  Furs”,  both 
as  a mark  on  its  goods  and  in  other  ways.  The  defendants  were 
successors  in  business  of  one  J.  D.  Allan,  who  commenced  a small  fur 
repairing  and  storage  business  in  a remote  business  district  of 
Toronto,  and  erected  on  the  front  of  his  premises  a sign  bearing  the 
words  “Allan  Furs”,  which  sign  his  successors  (including  the  defend- 
ants) continued  to  use,  and  they  also  used  the  words  in  other  ways  in 
connection  with  their  business.  By  the  time  this  action  was  brought 
the  defendants’  business  included,  in  addition  to  storage  and  repairs, 
a small  volume  of  retail  sales  of  fur  garments. 

Held,  the  plaintiff  was  entitled  to  an  injunction  restraining  the  defend- 
ants from  using  the  words  “Allan  Furs”  in  such  a way  as  to  lead  the 
public  to  think  that  their  business  or  goods  were  the  business  or  goods 
of  the  plaintiff,  or  that  they  were  in  any  way  connected  with  the 
plaintiff. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Wilson  J., 
dismissing  the  action. 

3rd  October  1947.  The  appeal  was  heard  by  Robertson 
C. J.O.  and  Laidlaw  and  Roach  JJ.A. 

R.  F.  Wilson,  K.C.,  for  the  plaintiff,  appellant:  For  70  years 
the  plaintiff  has  been  selling  furs  across  Canada,  both  at  whole- 
sale and  at  retail,  and  has  used  the  name  “Allan  Furs”  both  on 
its  labels  and  otherwise.  It  has  spent  money  every  year  in 
advertising  this  name.  This  constitutes  a prima  facie  case  show- 
ing our  right  to  use  the  name,  and  to  prevent  others  from  using  it. 

The  trial  judge  dismissed  the  action  because  of  the  plaintiff’s 
delay.  There  is  little  or  no  evidence  to  show  that  the  plaintiff 
knew  that  anyone  else  was  using  the  name  before  1945.  The 
plaintiff’s  officers  had  some  knowledge  that  there  was  another 
fur  business,  but  that  was  at  the  time  when  Allan  was  himself 
operating  the  other  business,  and  his  right  to  use  the  name  may 
have  been  greater  than  that  of  the  defendants,  since  it  was  his 
own  name.  We  had  therefore  no  cause  of  action  until  Allan 
sold  the  business  in  1945.  As  to  Allan’s  rights,  see  Henry  K. 
Wampole  & Company  Limited  v.  Henry  S.  Wampole  d Company 
et  al.,  [1925]  Ex.  C.R.  61;  J.  V.  Boudrias  Fils  Limitee  v.  Boudrias 
Freres  Limitee,  [1934]  Ex.  C.R.  88,  [1934]  4 D.L.R.  328.  Our 
right  to  relief  is  a right  at  common  law,  and  is  not  dependent 
upon  any  statute. 
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The  defendants  use  the  name  “Allan  Furs”  without  even 
indicating  whether  they  are  carrying  on  as  a partnership  or  as 
a limited  company.  As  a test  of  their  good  faith  the  defendant 
Conson  was  asked  in  cross-examination  what  he  told  persons  who 
asked  if  their  business  was  “Allan  Furs”,  and  he  replied:  “Yes, 
Allan  Furs  under  the  management  of  Mr.  Conson.”  This  case 
is  similar  to  The  Sandon  Water  Works  and  Light  Company  v. 
The  Byron  N.  White  Company  (1904),  35  S.C.R.  309,  and  Will- 
mott  V.  Barber  (1880) , 15  Ch.  D.  96. 

Our  rights  cannot  be  barred  by  lapse  of  time  except  from  the 
time  when  we  were  fully  aware  of  all  the  facts:  Oelkers  v.  Ellis 
(1913),  83  L.J.K.B.  658. 

We  were  not  required  to  prove  deception  to  entitle  us  to  an 
injunction:  Hunfs  Ltd.  v.  Hunt,  56  O.L.R.  349,  [1925]  2 D.L.R. 
417;  The  Hurlbut  Company  v.  The  Hurlburt  Shoe  Company, 
[1925]  S.C.R.  141,  [1925]  2 D.L.R.  121;  Teofani  d Co.,  Limited 
V.  Teofani;  In  re  Teofani  d Co.’s  Trade  Mark,  [1913]  2 Ch.  545; 
Joseph  Rodgers  d Sons  Ld.  v.  Hearnshaw  et  al.  (1906),  23  R.P.C. 
349;  Reddaway  v.  Bentham  Hemp-Spinning  Company,  [1892]  2 
Q.B.  639.  Nor  need  we  prove  fraud. 

It  is  not  necessary  to  complain  of  every  breach  of  the  law 
in  the  use  of  a name:  Rowland  v.  Mitchell  (1896),  14  R.P.C.  37; 
Ripley  v.  Bandey  (1897),  14  R.P.C.  591. 

R.  M.  Willes  Chitty,  K.C.,  for  the  defendants,  respondents: 
The  plaintiff  is  here  attempting  to  protect  its  trade  name,  and  is 
complaining  of  our  use  of  a trade  name,  but  I can  find  no  case 
where  there  has  been  a similar  conflict.  The  trial  judge  held 
that  the  defendants  had  the  same  rights  as  Allan,  and  this  finding 
should  be  supported.  It  is  true  that  evidence  of  deception  is  not 
necessary,  but  the  absence  of  such  evidence  may  show  that  there 
is  no  possibility  of  any  deception  or  confusion,  and  the  trial 
judge  so  held. 

The  confusion  must  occur  in  the  normal  course  of  business, 
but  here  the  two  parties  are  engaged  in  wholly  distinct  branches 
of  the  fur  business.  The  price,  quality,  locality,  and  kind  of  goods 
sold,  are  all  important  as  to  the  possibility  of  confusion:  32  Hals- 
bury,  2nd  ed.  1939,  pp.  653  et  seq. 

There  is  no  evidence  that  the  defendants  knew  of  the  prior 
use  of  the  name  by  the  plaintiff. 
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The  plaintiff  cannot  stand  by  and  permit  the  defendants  to 
spend  money  in  establishing  a name,  and  then  complain,  with- 
out being  met  with  the  defence  of  acquiescence.  Any  right  at 
law  is  barred  by  the  Statute  of  Limitations,  whereas  an  equitable 
right  is  harried  by  laches  and  acquiescence.  The  cases  cited 
by  the  appellant  all  relate  to  a much  shorter  period  of  time. 

R.  F.  Wilson^  K.C.,  in  reply. 

Cur.  adv.  vult. 

30th  April  1948.  Robertson  C.J.O.  {dissenting  in  part) : — 
This  is  an  appeal  by  the  plaintiff  in  the  action  from  the  judgment 
of  Wilson  J.  dated  18th  June  1947,  after  the  trial  of  the  action 
before  him,  without  a jury,  at  Toronto.  By  the  judgment  the 
action  was  dismissed  with  costs. 

The  appellant  is  an  incorporated  company,  with  its  head  office 
and  chief  place  of  business  in  Toronto,  and  carries  on  a whole- 
sale and  retail  mercantile  business,  an  important  branch  of  which 
is  the  dealing  in  furs  and  fur  garments,  and  the  repair,  cleaning 
and  storage  of  furs.  The  respondents  carry  on  a comparatively 
small  business  on  Mount  Pleasant  Road  in  Toronto,  where  they 
deal  in  furs,  their  principal  business  being  the  repairing,  cleaning 
and  storage  of  furs,  but  part  of  the  business  consisting  in  the 
sale  by  retail  of  fur  coats. 

The  business  of  the  appellant  is  a long-established  one,  having 
first  been  a partnership.  The  appellant  company  was  incorpo- 
rated about  fifty  years  ago.  It  is  not  open  to  dispute  on  the 
evidence  that  the  appellant  has,  for  many  years,  used  the  words 
“Allan  Furs’ ^ in  a prominent  way  in  connection  with  its  fur 
business,  and  I think  the  evidence  supports  the  finding  that  these 
words  have  become  well  known  throughout  Canada  as  indicat- 
ing the  goods  of  the  appellant. 

The  business  now  carried  on  by  the  respondents  was  acquired 
by  them  in  February  1946  from  one  Steinberg,  who,  in  turn,  had 
acquired  the  business  in  June  1945  from  one  J.  D.  Allan.  It 
appears  by  the  evidence  that  J.  D.  Allan  commenced  business 
as  a retail  furrier  on  Mount  Pleasant  Road  about  the  year  1931. 
He  carried  on  that  business  until  he  disposed  of  it  to  Steinberg 
in  1945,  and  the  business  so  carried  on  throughout  these  years 
was  that  of  storing,  cleaning  and  repairing  furs.  There  is  no 
evidence  that  it  included  any  sale  of  furs  or  fur  garments.  At 
some  time  not  definitely  fixed,  J.  D.  Allan  placed  an  electric  sign 
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on  the  front  of  the  premises  where  he  carried  on  business,  the 
sign  bearing  the  words  “Allan  Furs”.  The  business  was,  appar- 
ently, always  a small  one  and  was  confined  to  the  district  of 
Toronto  not  remote  from  Mount  Pleasant  Road.  Steinberg  ac- 
quired the  goodwill  of  Allan’s  business  and  his  electric  sign,  when 
he  purchased  the  business  from  Allan.  The  respondents  in  turn 
acquired  from  Steinberg  the  goodwill  of  the  business  and  the 
electric  sign,  as  well  as  other  fixtures.  The  respondents  still 
maintain  the  sign  “Allan  Furs”  over  the  entrance  to  their 
premises.  They  also  use  in  their  business  storage  receipts  and 
stationery  bearing  the  words  “Allan  Furs”. 

The  appellant’s  action  is  for  an  injunction  restraining  the 
respondents  from  infringing  on  and  violating  the  appellant’s  rights 
by  the  use  of  the  words  “Allan  Furs”  in  carrying  on  their  trade 
and  business.  Damages  are  also  claimed. 

The  learned  trial  judge  did  not  find  it  necessary  to  determine 
whether  the  appellant  had  acquired  the  exclusive  right  to  use  the 
words  “Allan  Furs”,  in  the  manner  described.  He  disposed  of 
the  appellant’s  claim  by  finding  that  if  the  appellant  ever  had 
a good  cause  of  action  for  passing  off  goods,  as  contended,  it  had 
lost  the  right  to  an  injunction  because  of  its  delay  in  seeking 
redress.  He  held  that  there  was  no  evidence  to  show  that  the 
respondents  had  been  carrying  on  a different  kind  of  business 
from  that  established  by  J.  D.  Allan  so  as  to  cause  the  public 
to  think  the  business  carried  on  by  the  respondents  was  that  of 
the  appellant,  nor  did  the  evidence  establish  that  there  was  rea- 
sonable cause  to  think  that  the  respondents’  business,  primarily  a 
fur-cleaning,  repairing  and  storage  business,  as  now  carried  on 
would  cause  such  confusion.  The  learned  trial  judge  concluded 
by  saying:  “If  the  defendants  expand  their  business  in  such  a 

manner  as  to  create  confusion,  the  plaintiff  might  then  have  a 
cause  of  action.  This  decision  is  upon  the  situation  as  it  now 
exists  as  disclosed  by  the  evidence.” 

There  is  in  fact  very  little,  if  any,  evidence  of  actual  cases  of 
confusion,  affecting  the  appellant  in  its  business,  having  arisen 
from  the  respondents’  use  of  the  words  “Allan  Furs”.  There  is, 
however,  evidence  that  since  the  respondents  acquired  the  busi- 
ness on  Mount  Pleasant  Road  they  have  embarked  upon  the 
retail  sale  of  fur  coats,  a branch  of  the  fur  business  not  carried 
on  by  their  predecessors  in  the  Mount  Pleasant  Road  premises. 
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It  is  true  that  the  volume  of  such  sales  is  still  comparatively 
small,  but  if  the  appellant  is  not,  by  delay,  to  lose  any  right  it 
may  have  to  object,  it  behooves  it  to  be  diligent.  The  words 
“Allan  Furs”  are,  I think,  distinctly  more  objectionable  in  their 
use  by  the  respondents  in  the  sale  of  fur  garments  than  in  a 
business  confined  to  cleaning,  repairing  and  storing  furs.  The 
words,  as  so  applied,  definitely  indicate  that  the  furs  sold  by 
respondents  at  the  premises  on  Mount  Pleasant  Road  are  “Allan 
Furs”,  a name  that  has  long  since  come  to  mean  furs  dealt  in 
by  the  appellant.  In  my  opinion  the  appellant  is  entitled  to  an 
injunction  restraining  the  respondents  from  using  the  words 
“Allan  Furs”  either  on  a sign  or  upon  their  stationery  and  busi- 
ness forms,  or  otherwise  in  connection  with  a business  that 
includes  the  sale  of  fur  garments. 

At  the  conclusion  of  the  argument  of  this  appeal  it  was 
suggested  that  the  parties  should  confer,  with  a view  to  making 
some  fair  and  businesslike  arrangement  of  the  matters  in  dis- 
pute between  them,  and  from  time  to  time  we  were  requested 
to  withhold  judgment  on  the  appeal  to  permit  further  time  for 
negotiation.  We  have  since  been  informed  that  no  arrange- 
ment seems  to  be  possible. 

An  order  should  go  for  an  injunction  in  the  terms  I have 
above  indicated,  and  to  that  extent  the  appeal  should  be  allowed. 
As  there  has  been  only  partial  success,  the  costs  should  be 
limited,  and  the  appellant  should  be  entitled  to  one-half  the 
taxed  costs  of  the  action  and  the  appeal. 

Laidlaw  J.A.: — After  trial  before  Mr.  Justice  Wilson,  with- 
out a jury,  at  Toronto,  the  action  was  dismissed  with  costs  by 
a judgment  dated  the  18th  June  1947,  and  the  plaintiff  now 
appeals  to  this  Court.  The  action  was  commenced  on  the  7th 
May  1946,  and  the  plaintiff  claimed  an  injunction  “restraining 
the  defendants  Milton  Kates  and  Fred  Conson  and  each  of  them 
their  servants  and  agents  from  infringing  on  and  violating  the 
plaintiff’s  rights  by  the  use  of  the  words  Allan  Furs,  or  any 
other  words  colourably  different  therefrom  (a)  in  carrying  on 
their  trade  and  business  (b)  and  in  using  them  in  their  partner- 
ship name”.  The  plaintiff  also  claimed  damages,  but  did  not 
press  that  claim  at  trial. 

The  learned  trial  judge  reserved  judgment  and  gave  reasons 
in  writing.  He  dismissed  the  action  on  the  ground  “that  if  it 
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[the  plaintiff]  ever  had  a good  cause  of  action  for  passing  off 
goods  as  contended  at  the  trial  it  has  lost  the  right  to  an  in- 
junction because  of  its  delay  in  seeking  redress”. 

At  the  conclusion  of  the  hearing  of  the  appeal,  and  from 
time  to  time  thereafter,  counsel  requested  the  Court  to  post- 
pone consideration  of  the  matters  in  controversy  to  enable  them 
to  make  efforts  to  effect  an  amicable  arrangement  between 
the  parties.  We  are  now  informed  that  no  agreement  can  be 
reached  and  judgment  should  therefore  be  given  without  further 
delay. 

In  1872  the  firm  A.  A.  Allan  & Co.  was  established  with 
its  chief  place  of  business  on  Bay  Street,  in  the  business  section 
of  the  city  of  Toronto.  It  had  a branch  in  the  city  of  Winnipeg, 
in  the  Province  of  Manitoba,  but  the  operation  of  that  branch 
was  discontinued  long  ago.  In  the  early  years  the  firm  carried 
on  a wholesale  business  only,  dealing  in  raw  furs,  fur  garments 
and  men’s  hats.  Later,  the  business  was  extended  to  include 
the  retail  trade  in  those  goods.  The  business  also  included  the 
repair,  remodelling,  cleaning  and  storage  of  fur  garments. 

At  some  time  not  definitely  fixed  by  the  evidence,  but  cer- 
tainly before  the  year  1902,  the  firm  used  the  words  “Allan 
Furs”  in  connection  with  the  fur  department  of  its  business. 
It  was  undoubtedly  the  first  to  make  use  of  those  two  words 
in  combination  in  connection  with  the  m*ercantile  business  of 
trading  in  furs  and  fur  garments  and  of  the  repair,  remodelling, 
cleaning  and  storage  of  them.  The  words  “Allan  Furs”  came 
to  be  known  from  coast  to  coast,  and  they  identified  the  firm 
and  the  business  carried  on  by  it. 

In  1908  the  appellant  company  was  incorporated  and  it 
continued  thereafter  to  carry  on  the  business  formerly  carried 
on  by  the  firm  A.  A.  Allan  & Co.  The  sale  of  furs  and  fur 
garments  in  both  the  wholesale  and  retail  trade  and  also  the 
repair,  remodelling,  cleaning  and  storage  of  them  continued  to 
form  an  important  department  of  the  business  of  the  new  com- 
pany. The  company  also  continued  without  interruption  to  use 
the  words  “Allan  Furs”  in  connection  with  all  classes  of  business 
of  that  department.  A number  of  catalogues  of  the  appellant 
company  were  filed  as  exhibits  at  trial,  and  I refer  only  to  two 
of  them,  namely,  those  for  the  years  1927-1928  and  1929-1930. 
Both  of  those  catalogues  show  in  large  letters  on  the  covers  the 
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words  “Allan  Furs”.  They  refer  expressly  on  the  first  page 
to  the  business  of  repairing  or  remodelling  garments,  and  they 
show  a picture  of  the  large  warehouse  and  place  of  business 
of  the  appellant  company.  There  was  also  filed  as  an  exhibit 
an  envelope  showing  the  use  by  some  member  of  the  public  of 
the  words  “Allan  Furs”  in  addressing  the  appellant  company. 
This  envelope  and  another  similar  one  were  said  to  be  typical 
of  the  form  of  address  in  letters  often  received  by  the  ap- 
pellant. 

About  the  year  1931,  one  John  Douglas  Allan,  who  was  not 
in  any  way  related  to  any  of  the  members  of  the  firm  A.  A. 
Allan  & Co.,  or  to  any  officer  of  the  same  surname  of  the  ap- 
pellant company,  commenced  business  in  a small  shop  on  Mount 
Pleasant  Road  in  Toronto.  At  that  time  his  place  of  business 
was  in  a comparatively  new  and  little-developed  business  section 
of  the  city  and  far  distant  from  the  place  of  business  of  the 
appellant  in  the  downtown  section  of  the  city.  The  business 
then  commenced  consisted  of  the  repair  and  storage  of  furs 
and  fur  garments,  and  probably  the  cleaning  and  remodelling 
of  them.  The  evidence  does  not  show  explicitly  that  the  busi- 
ness included  the  retail  sale  of  fur  garments.  It  shows,  how- 
ever, that  the  business  was  sold  to  one  Steinberg  in  May  1945, 
and  the  bill  of  sale  then  given  to  the  purchaser  sets  out  a list 
of  goods,  chattels  and  effects  said  to  be  contained  “in  a fur 
store”.  The  goods  so  listed  include:  “3  Persian  Lamb  Muffs; 
3 Brown  Seal  Coats  (Rabbit);  7 Electric  Seal  Coats;  2 Viscacha 
Coats;  1 Bunny  Coat;  1 Mouton  Lamb  Coat;  1 Persian  Paw 
Piece  Coat;  6 Grey  Squirrels”. 

The  statement  of  defence  shows  that  about  1931  “one  Allan” 
commenced  business  “as  a retail  furrier”  and  since  the  com- 
mencement of  the  business  “the  same  has  been  carried  on  as 
Allan  Furs  in  the  retail  fur  trade”.  It  also  shows  “the  de- 
fendants have  only  applied  the  name  [‘Allan  Furs’]  to  their 
said  goods  as  an  indication  of  the  retail  store  selling  the  said 
goods”.  Furthermore,  it  expressly  sets  forth  that:  “if  the  name 
Allan  Furs  has  acquired  any  significance  by  reason  of  its  use 
over  a lengthy  period  of  time  in  the  neighborhood  in  which 
the  defendants  carry  on  business,  it  has  acquired  such  signifi- 
cance as  an  indication  that  the  goods  to  which  the  name  is 
applied  were  sold  at  the  Defendants’  store.”  I think  that  it 
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may  properly  be  concluded  that  the  retail  sale  of  furs  and 
fur  garments  formed  part  of  the  business  carried  on  by  John 
Douglas  Allan. 

It  is  admitted  by  the  defendants  in  their  pleading,  as  above 
mentioned,  that  since  commencement  of  the  business  by  John 
Douglas  Allan  it  has  been  carried  on  in  the  fur  trade  under  the 
name  “Allan  Furs”.  In  the  bill  of  sale  to  Steinberg,  mentioned 
above,  he  purports  to  sell,  assign,  transfer  and  set  over  to  the 
bargainee  the  “goodwill  and  the  right  to  the  name  of  Allan 
Furs”.  There  is  also  included  in  the  list  of  goods,  chattels  and 
effects  set  out  in  the  bill  of  sale  an  electric  sign,  and  that  sign 
is  without  doubt  the  sign  presently  erected  in  front  of  the 
respondents’  place  of  business  and  containing  the  words  “Allan 
Furs”. 

In  February  1946  Steinberg  sold  the  business  carried  on 
by  him  to  the  respondents.  Thereafter  the  respondents  filed 
a declaration  in  writing  pursuant  to  The  Partnership  Regis- 
tration Act,  R.S.O.  1937,  c.  189,  showing  the  name  of  their 
partnership  as  “Allan  Furs”. 

It  is  not  in  dispute  that  the  respondents  engaged  in  the 
business  of  storage  and  repair  work  of  furs  and  also  to  some 
extent  in  the  sale  of  furs  and  fur  garments.  They  use  the 
electric  sign  bearing  the  words  “Allan  Furs”  in  front  of  their 
premises  and  also  use  those  words  on  their  storage  receipts, 
storage  book  and  stationery.  The  appellant  seeks  to  restrain 
the  respondents  from  infringing  and  violating  its  rights  by 
the  use  of  the  words  “Allan  Furs”. 

It  has  been  frequently  pointed  out  that  in  cases  of  the  kind 
now  under  consideration  the  question  to  be  decided  is  one  of 
fact.  I approach  the  pertinent  question  of  fact  in  the  present 
case  disregarding  for  the  moment  the  fact  that  the  respondents 
took  over  the  business  formerly  carried  on  by  Steinberg,  who 
in  turn  succeeded  John  Douglas  Allan,  and  also  the  fact  that 
the  words  “Allan  Furs”  were  used  by  John  Douglas  Allan  and 
his  successors  in  connection  with  their  business.  I shall  later 
consider  and  discuss  those  facts  and  their  effect,  if  any,  in  law 
on  the  rights  of  the  parties  now  before  the  Court.  From  that 
viewpoint,  the  primary  question  of  fact  for  determination  is: 
Are  the  respondents  doing  what  is  calculated  to  lead  to  the 
belief  that  they  are  in  some  way  connected  with  the  appellant 
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company  or  that  the  goods  or  services  offered  by  them  to  the 
public  are  the  goods  or  services  of  the  appellant?  Joseph 
Rodgers  <&  Sons  Ld.  v.  W.  N.  Rodgers  d Co.  (1924),  41  R.P.C. 
277  at  286. 

The  learned  judge  expressed  the  view  that:  “There  was 
no  evidence  before  the  Court  to  show  the  defendants  have  been 
carrying  on  a different  kind  of  business  from  that  established 
by  John  Douglas  Allan  so  as  to  cause  the  public  to  think  the 
business  carried  on  by  the  defendants  was  that  of  the  plaintiff, 
nor  did  the  evidence  establish  there  was  reasonable  cause  to 
think  that  the  defendants’  business,  primarily  a fur  cleaning, 
repairing  and  storage  business,  as  now  carried  on,  would  cause 
such  confusion.” 

With  the  greatest  respect,  I cannot  agree  with  the  views 
of  the  learned  trial  judge.  In  my  opinion,  there  is  ample 
evidence  to  support  a finding  that  the  respondents  are  using 
the  words  “Allan  Furs”  in  connection  with  a business  of  the 
same  kind  as  carried  on  by  the  appellant  and  in  such  a way 
as  is  calculated  to  lead  to  the  belief  that  they  are  in  some 
way  connected  with  the  appellant  and  also  that  the  goods  and 
services  offered  to  the  public  by  the  respondents  are  the  goods 
and  services  of  the  appellant.  They  have  a small  place  of 
business  in  a district  of  the  city  that  has  developed  greatly 
since  the  business  was  first  established.  They  employ  and 
maintain  a large  sign,  as  described,  measuring  about  5 feet 
by  5 feet,  in  front  of  their  premises.  The  words  “Allan  Furs” 
appear  on  the  sign  in  very  large  letters  of  a type  very  similar 
to  that  used  by  the  appellant.  There  is  no  other  information 
or  notice  of  any  kind  whatsoever  on  the  sign  or  in  front  of 
the  premises  indicating  that  the  shop  or  business  carried  on 
there  is  not  associated  in  some  way  with  the  appellant.  They 
use  stationery,  stock-room  tags  and  books,  with  those  words 
displayed  thereon  and  likewise  with  no  attempt  to  distinguish 
the  business  carried  on  by  them  from  that  of  the  appellant. 
They  advertise  in  the  classified  section  of  the  city  telephone 
directory  using  the  words  “Allan  Furs”  in  a manner  similar 
to  the  appellant  and  under  the  same  headings. 

At  trial  the  respondent  Conson  was  asked  on  cross- 
examination:  “If  a customer  comes  in  off  the  street  into  your 
store  and  asked  if  you  were  Allan  Furs  what  would  your 
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answer  be?”  He  replied:  “Yes,  Allan  Furs  under  the  manage- 
ment of  Mr.  Conson,  that  is  what  I have  been  answering  all 
year.”  The  part  of  that  answer,  “Yes,  Allan  Furs  under  the 
management  of  Mr.  Conson”,  is  not  the  whole  truth.  It  is 
misleading  to  an  inquirer  in  a state  of  doubt,  and  in  my  opinion 
it  was  intended  to  mislead  a prospective  customer.  It  is  plain, 
too,  from  that  evidence  that  there  was  in  fact  confusion  by  the 
use  made  by  the  respondents  of  the  words  “i^  llan  Furs”.  If  such 
an  answer  was  being  made  “all  year”  then  it  follows  that  in- 
quiries were  being  made  “all  year”  by  persons  in  a state  of 
doubt  and  confusion. 

The  respondent  Conson  testified  that  he  was  in  the  fur 
business  in  Toronto  for  about  twenty-three  years  before  he 
became  associated  with  the  business  taken  over  from  Steinberg. 
He  said  he  first  heard  that  the  appellant  was  “really  in  the 
fur  coat  business”  after  he  took  over  the  business  from  Stein- 
berg. He  said  further  that  prior  to  the  date  of  purchase  from 
Steinberg  he  hadn’t  noticed  advertising  by  the  Allan  company, 
and  that  after  he  bought  from  Steinberg  he  learned  “nothing 
at  all”  as  to  the  “form  of  business”  of  the  appellant  company. 
The  respondent  Kates  said  in  his  examination  for  discovery, 
which  was  made  part  of  the  plaintiff’s  case  at  trial,  that  he 
had  been  a furrier  in  Toronto  for  about  fifteen  years;  that  he 
did  not  know  until  1947  that  the  appellant  made  fur  coats. 

It  is  simply  incredible  to  me  that  if  the  respondents  were 
engaged  in  the  fur  business  in  Toronto  for  the  periods  of  time 
stated  by  them  they  would  be  ignorant  during  all  those  years 
of  the  fact  that  a company  so  large  and  outstanding  in  the 
wholesale  and  retail  trade  in  manufactured  furs  was  “really  in 
the  fur  coat  business”.  I do  not  believe  that  either  of  the 
defendants  could  fail  during  the  period  he  was  engaged  in  the 
fur  business  to  see  the  advertising  by  the  appellant,  and  finally, 
I refuse  to  believe  the  testimony  given  by  the  respondent 
Conson  that  after  the  respondents  acquired  the  business  from 
Steinberg  he  learned  nothing  at  all  of  the  “form  of  business” 
of  the  appellant.  It  is  my  opinion  that  the  lack  of  honesty  on 
the  part  of  the  respondents  in  their  evidence  shows  an  intention 
to  mislead  the  Court  and  demonstrates  their  willingness  to  mis- 
lead the  public  by  the  use  of  the  words  “Allan  Furs”.  I think 
that  they  intended  to  mislead  the  public  by  inducing  interested 
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persons  to  believe  that  the  respondents’  business  and  place  of 
business  was  in  some  way  associated  with  the  appellant  com- 
pany. 

The  evidence  given  by  the  respondent  Conson  at  trial  was 
that  the  respondents  do  not  label  the  goods  sold  by  them  with 
the  words  “Allan  Furs”.  That  evidence  appears  to  be  in  contra- 
diction to  the  facts  set  out  in  the  statement  of  defence,  but,  in 
any  event,  the  respondents  trade  in  the  same  kind  of  goods  as 
the  appellant  and  offer  to  the  public  the  same  kind  of  services 
of  repairing,  remodelling,  cleaning  and  storage  of  such  goods. 
The  mere  omission  by  the  respondents  to  mark  their  goods  or 
expressly  to  identify  the  services  offered  by  them  to  the  public 
by  the  use  of  the  words  “Allan  Furs”  (if  that  is  a fact)  is  not 
a good  and  sufficient  answer  to  the  complaint  that  they  are 
marketing  their  goods  and  services  in  such  a way  as  to  lead 
the  public  to  believe  that  the  goods  and  services  of  the  respond- 
ents are  the  goods  and  services  of  the  appellant.  It  is  my 
view,  and  I reach  the  conclusion  from  the  evidence,  that  the 
respondents  are  using  the  words  “Allan  Furs”  to  filch  the  trade 
of  the  appellant  company  improperly  and  for  the  purpose  of 
passing  off  their  goods  and  services  as  those  of  the  appellant. 

I turn  now  to  the  law  applicable  to  the  facts.  It  is  stated 
in  Joseph  Rodgers  d Sons  Ld.  v.  W.  N.  Rodgers  d Co.,  supra, 
at  p.  291,  per  Romer  J.,  that  the  “first  proposition”  is: 

“ ...  no  man  is  entitled  to  carry  on  his  business  iii  such  a 
way  as  to  represent  that  it  is  the  business  of  another,  or  is  in 
any  way  connected  with  the  business  of  another.” 

In  the  opinion  of  the  learned  justice  there  is  an  exception 
to  ^that  proposition:  “ . . . a man  ...  is  entitled  to  carry  on 
his  business  in  his  own  name  so  long  as  he  does  not  do  anything 
more  than  that  to  cause  confusion  with  the  business  of  another, 
and  so  long  as  he  does  it  honestly.”  But  he  further  says:  “The 
exception  to  the  first  rule  is,  however,  an  exception  made  in 
the  interests  of  honest  trading;  again,  it  is  an  exception  which 
only  authorizes  the  use  by  a man  of  his  own  name;  it  is  not 
an  exception  which,  even  in  an  honest  case,  entitles  a man  to 
use  something  that  is  not  his  own  name;  that  is  to  say,  it  does 
not  entitle  him  to  use  his  name  in  combination  with  something 
else  ...” 
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The  second  proposition  as  stated  by  Romer  J.  in  the  case 
to  which  I have  referred  is  that: 

. no  man  is  entitled  so  to  describe  or  mark  his  goods 
as  to  represent  that  the  goods  are  the  goods  of  another.” 

There  is  no  exception  to  that  rule.  The  law,  as  stated  above, 
is  found  in  many  other  cases  wtth  a difference  only  in  language 
employed  to  make  the  proposition  plain. 

In  the  light  of  that  law  and  the  facts  as  I find  them  the 
appellant  is  entitled  to  an  injunction  in  appropriate  terms  ef- 
fectively to  restrain  the  respondents  from  infringing  on  its 
rights  by  the  use  of  the  words  “Allan  Furs”,  unless  the  respond- 
ents have  acquired  a right  in  law  to  use  those  words  by  reason 
of  their  succession  to  the  business  formerly  carried  on  by  Stein- 
berg, who  succeeded  John  Douglas  Allan,  and  the  fact  that  he 
and  Steinberg  used  those  words  in  connection  with  the  business 
as  carried  on  by  each  of  them  in  turn,  or  unless  the  appellant 
has  lost  its  right  to  an  injunction  by  reason  of  the  delay  on 
its  part  in  seeking  redress. 

There  can  be  no  doubt  that  John  Douglas  Allan  had  a right 
to  use  his  own  name  in  connection  with  a business  carried  on 
by  him  and  of  the  same  kind  as  that  carried  on  by  the  appellant, 
even  though  such  use  might  cause  damage  to  the  appellant, 
but  if  he  exercised  that  right  he  was  bound  to  do  so  in  an  honest 
way  and  to  refrain  from  doing  anything  to  cause  confusion: 
Turton  v.  Turton  (1899),  42  Ch.  D.  128,  referred  to  by  Romer  J. 
in  Joseph  Rodgers  & Sons  Ld.  v.  W.  N.  Rodgers  d Co.,  supra, 
at  p.  291.  But  John  Douglas  Allan  did  not  attempt  to  carry 
on  business  in  his  own  name.  He  did  not  choose  to  use  his 
Christian  names,  John  Douglas,  or  either  of  those  names,  or 
even  to  use  the  initials  “J.D.”  It  was  not  a mere  coincidence 
that  he  chose  to  use  the  words  “Allan  Furs”  to  describe  the 
fur  business  commenced  by  him.  Those  words  constituted  a 
combination  of  words  known  from  coast  to  coast  in  the  same 
business  upon  which  he  was  embarking  and  which  had  then 
been  in  use  by  the  appellant  company  and  its  predecessor  firm 
for  many  years.  He  must  have  known  from  the  public  promi- 
nence given  to  those  words  by  the  appellant  that  they  meant 
the  appellant  and  the  business  and  goods  and  services  of  the 
kind  offered  to  the  public  by  it.  There  was  a false  represen- 
tation by  him  calculated  to  lead  the  public  to  believe  that  his 
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business  was  the  business  of  the  appellant  or  in  some  way 
associated  with  it.  There  is  only  one  reasonable  conclusion  that 
can  be  drawn  from  the  use  by  him  of  the  words  “Allan  Furs”, 
and  that  is  that  he  intended  improperly  to  appropriate  to  him- 
self some  of  the  trade  and  goodwill  of  the  appellant.  He  had 
no  right  whatsoever  to  use  the  words  “Allan  Furs”  for  that 
dishonest  purpose.  It  is  obvious,  of  course,  that  he  could  not 
give  to  his  successor  Steinberg  any  right  that  he  himself  did 
not  possess,  and  Steinberg  likewise  could  not  give  any  such 
right  to  the  respondents. 

I next  consider  the  ground  upon  which  the  learned  trial 
judge  dismissed  the  action,  namely,  that  the  appellant  has  lost 
the  right  to  an  injunction  because  of  its  delay  in  seeking  redress. 
Fullwood  V.  FuUwood  (1878),  9 Ch.D.  176,  was  a case  where 
the  plaintiff  sought  an  injunction  to  restrain  the  defendant  from 
representing  that  the  business  carried  on  by  him  was  the  same 
as  that  carried  on  by  the  plaintiff.  It  was  objected  that  the 
plaintiff  had  known  for  between  two  and  three  years  before 
issuing  his  writ  the  facts  on  which  he  relied.  It  was  held  that 
mere  lapse  of  time  was  not  a bar  to  the  granting  of  the  in- 
junction. Fry  J.,  at  pp.  178-9,  said: 

“In  my  opinion  that  delay,  and  it  is  simply  delay,  is  not 
sufficient  to  deprive  the  Plaintiff  of  his  rights.  The  right  as- 
serted by  the  Plaintiff  in  this  action  is  a legal  right.  He  is,  in 
effect,  asserting  that  the  Defendants  are  liable  to  an  action  for 
deceit.  It  is  clear  that  such  an  action  is  subject  to  the  Statute 
of  Limitations,  and  it  is  also  clear  that  the  injunction  is  sought 
merely  in  aid  of  the  Plaintiff's  legal  right.  In  such  a case  the 
injunction  is,  in  my  opinion,  a matter  of  course  if  the  legal 
right  be  proved  to  exist.  In  saying  that  I do  not  shut  my  eyes 
to  the  possible  existence  in  other  cases  of  a purely  equitable 
defence,  such  as  acquiescence  or  acknowledgment,  and  the 
various  other  equitable  defences  which  may  be  imagined.  But 
mere  lapse  of  time,  unaccompanied  by  anything  else  (and  to 
that  I confine  my  observations)  has,  in  my  judgment,  just  as 
much  effect,  and  no  more,  in  barring  a suit  for  an  injunction 
as  it  has  in  barring  an  action  for  deceit.” 

That  case  was  followed  in  Reliance  Rubber  Company  Ld.  v. 
Reliance  Tyre  Company  Ld.  (1924),  42  R.P.C.  91. 
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It  is  apparent  that  there  is  a distinction  between  mere 
delay  and  acquiescence.  The  defendants  in  the  present  case 
plead  that  they  are  entitled  to  continue  the  use  of  the  name 
“Allan  Furs”  “by  reason  of  the  acquiescence  of  the  Plaintiff 
in  the  use  of  the  said  name  for  so  long  a period  of  time”. 
A learned  author,  Harry  D.  Nims,  in  his  valuable  work  “Unfair 
Competition  and  Trade-Marks”  (1947),  says  at  p.  1302  (s.  416) : 
“Both  laches  and  acquiescence  are  good  defenses  only  where 
they  give  rise  to  an  estoppel.  ...  To  constitute  acquiescence 
plaintiff’s  conduct  must  ‘be  continued  so  long  and  under  such 
circumstances  as  to  defeat  the  right  itself.’  ” 

The  decision  in  Dickson  v.  Taylor  and  Cowells  (1933),  50 
R.P.C.  405,  sets  forth  the  requirements  of  estoppel  such  as 
would  justify  denial  of  an  injunction.  In  that  case  it  was  held 
that  the  plaintiff  was  not  debarred  from  asserting  his  rights. 

The  facts  in  the  present  case  are  that  when  John  Douglas 
Allan  first  commenced  to  use  the  words  “Allan  Furs”  he  was 
carrying  on  business  in  a very  small  way  in  a comparatively 
remote  business  section  of  the  city.  It  was  not  unlikely  that 
the  officers  of  the  appellant  company  would  not  hear  of  the 
wrongful  use  of  those  words.  The  information  they  first  ob- 
tained was  no  more  than  mere  gossip  of  a meaningless  kind. 
The  volume  of  business  carried  on  by  Steinberg,  and  the  terri- 
tory in  which  he  did  business,  were  likewise  small.  I am  not 
at  all  surprised  that  a long  time  elapsed  after  the  first  wrong- 
ful use  of  the  words  “Allan  Furs”  before  substantial  notice  of 
that  use  reached  the  officers  of  the  appellant  company.  When 
the  president  of  the  company  saw  an  announcement  in  Dun’s 
Bulletin  that  a firm  was  registered  in  the  name  “Allan  Furs” 
he  acted  promptly  to  protect  the  rights  of  the  company,  and 
immediately  gave  instructions  to  its  solicitors  to  take  all  neces- 
sary steps  in  law  to  accomplish  that  purpose.  There  is  no 
evidence  whatever  to  establish  the  defence  set  up  by  the  de- 
fendant in  the  action  that  there  was  acquiescence  on  the  part 
of  the  appellant  in  the  use  by  the  respondents  of  the  words 
“Allan  Furs”.  In  any  event,  there  is  no  evidence  of  acts  or 
conduct  on  the  part  of  the  appellant  to  deprive  it  of  the  remedy 
to  which  it  would  otherwise  be  entitled.  I quote  the  language 
of  Tomlin  J.  in  Reliance  Rubber  Company  Ld.  v.  Reliance  Tyre 
Company  Ld.,  supra,  at  p.  100: 
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“To  determine  otherwise  would  be  to  confess  that  in  this 
case  the  law  is  powerless  to  stop  the  Defendant  Company 
[here,  the  defendants]  from  a course  of  conduct,  the  continu- 
ance of  which,  upon  the  facts  proved,  will  be  an  injury  to  the 
Plaintiff  Company  and  amount  to  dishonesty.  That  is  a con- 
fession which,  in  my  judgment,  I ought  not,  and  I do  not  intend, 
to  make.” 

It  remains  only  to  consider  the  form  and  terms  of  the 
injunction  which,  in  my  opinion,  ought  to  be  granted  to  the 
appellant.  It  is  not  a case,  as  I have  pointed  out,  where  John 
Douglas  Allan  used  his  own  name  only  but  rather  the  very 
combination  of  words  used  by  the  appellant.  The  injunction 
to  be  granted  ought  to  be  in  wide  terms  effectively  to  restrain 
the  respondents  from  using  the  words  “Allan  Furs”  or  any 
words  colourably  different  therefrom.  I find  no  fault  with  the 
form  or  terms  of  the  injunction  as  asked  by  the  appellant  in 
the  statement  of  claim. 

The  appeal  should  be  allowed  with  costs,  the  judgment  in 
the  Court  below  should  be  set  aside,  and  in  lieu  thereof  the 
plaintiff  should  be  granted  an  injunction  in  the  form  and  terms 
claimed  by  it.  The  plaintiff  should  also  be  allowed  the  costs 
of  the  action. 

Roach  J.A.  agrees  with  Laidlaw  J.A. 

Appeal  allowed  with  costs,  Robertson  C.J.O. 
dissenting  in  part. 

Solicitors  for  the  plaintiff,  appellant:  Lamport,  Ferguson  d 
Co.,  Toronto. 

Solicitors  for  the  defendants,  respondents:  Chitty,  McMurtry, 
Ganong,  Wright  d Keith,  Toronto. 
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[McRUER  C.J.H.C.] 

Re  Robinson, 

Habeas  Corpus — Committal  under  Dominion  Statute — Matters  before 
Court — Certiorari  in  aid — Whether  Evidence  to  be  Examined — The 
Habeas  Corpus  Act,  1866  (Can.),  c.  45,  s.  5. 

Where  a deportation  order  has  been  made  by  a board  of  inquiry  under 
The  Immigration  Act,  and  it  appears  that  all  proceedings  before  the 
board  have  been  regularly  taken,  the  proper  investigation  has  been 
made  of  the  subject  matter  of  the  complaint,  and  the  board  has  made  a 
finding,  the  Court  has  no  power,  on  a motion  for  discharge  on  habeas 
corpus  with  certiorari  in  aid,  to  review  the  evidence  for  the  purpose 
of  determining  whether  there  was  any  evidence  to  support  the  order. 
Rex  V.  Nat  Bell  Liquors,  Limited,  [1922]  2 A.C.  128,  applied;  other 
authorities  considered. 

Immigration — Deportation — Powers  and  Duties  of  Board  of  Inquiry — 
Evidence — Limits  of  Court’s  Power  of  Review — The  Immigration 
Act,  R.S.C.  1927,  c.  93,  ss.  14,  15,  16  (as  amended  by  1937,  c.  34,  s.  8), 
23. 

A board  of  inquiry  set  up  under  The  Immigration  Act  is  an  administra- 
tive tribunal  and  not  a court,  and  a very  wide  discretion  is  necessarily 
vested  in  it  as  to  what  it  will  receive  and  treat  as  evidence.  It  is  not 
limited  by  the  rules  of  evidence  applicable  in  a court  of  law,  but  may 
receive  information  in  any  way  it  thinks  best,  always  giving  a fair 
opportunity  to  the  parties  concerned  to  correct  or  contradict  any 
prejudicial  statement.  Board  of  Education  v.  Rice  et  al.,  [1911]  A.C. 
179  at  182;  Local  Government  Board  v.  Arlidge,  [1915]  A.C.  120  at 
132-3,  137-8,  referred  to.  In  particular,  there  is  nothing  to  prevent  such 
a board  from  receiving  and  acting  upon  the  report  of  a committee 
sitting  in  a foreign  country.  Once  the  board  has  exercised  its  juris- 
diction to  admit  material  in  evidence,  the  reliability  of  that  evidence 
as  a foundation  for  a decision  is  a matter  entirely  for  the  board,  and 
cannot  be  reviewed  by  any  Court. 

Apart  from  these  considerations,  the  effect  of  s.  23  of  The  Immigration 
Act  is  that  where  a board  of  inquiry  has  taken  evidence  in  good  faith, 
and  otherwise  complied  with  the  provisions  of  the  statute,  the  Court 
has  no  jurisdiction  to  substitute  its  judgment  for  that  of  the  board  in 
deciding  whether  or  not  there  is  evidence  to  support  the  order  for 
deportation.  Samejima  v.  The  King,  [1932]  S.C.R.  640,  applied. 

An  application  for  discharge  from  custody. 

30th  April  1948.  The  application  was  heard  by  McRuer 
C.  J.H.C.  in  chambers  at  Toronto. 

G.  A.  Martin,  K.C.,  and  C.  L.  Dubin,  for  the  applicant. 

J.  J.  Robinette,  K.C.,  for  the  respondent. 

5th  May  1948.  McRuer  C.J.H.C.  (orally) : — This  is  an  appli- 
cation made  under  the  provisions  of  The  Habeas  Corpus  Act,  1866, 
29-30  Viet.  (Can.),  c.  45,  with  certiorari  in  aid,  for  the  discharge 
of  one  H.  Reid  Robinson  from  the  custody  of  the  governor  of 
the  common  gaol  for  the  county  of  York,  where  he  is  being  held 
under  a deportation  order  signed  by  F.  A.  Smith,  the  chairman 
of  a board  of  inquiry  (to  which  I shall  refer  hereafter  as  ‘The 
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Board”)  set  up  under  the  provisions  of  The  Immigration  Act, 
R.S.C.  1927,  c.  93,  and  amending  Acts. 

No  attack  is  made  on  the  constitution  of  the  Board  and  it  is 
not  argued  that  it  did  not  have  jurisdiction  to  enter  upon  the 
inquiry  or  that  the  procedural  requirements  of  the  statute  have 
not  been  scrupulously  observed.  The  whole  case  for  the  appli- 
cant is  based  on  the  argument  that  there  was  no  evidence  before 
the  Board  to  warrant  a finding  that  the  applicant  was  a person 
subject  to  deportation  under  the  powers  conferred  under  The 
Immigration  Act.  Otherwise,  it  is  conceded  that  the  order  was 
made  within  the  Board’s  jurisdiction. 

On  behalf  of  the  respondent  four  main  points  are  argued: 

1.  Where  an  order  of  the  Board  has  been  made  under  the 
authority  and  in  accordance  with  the  provisions  of  The  Immigra- 
tion Act  the  jurisdiction  to  review  or  quash  the  decision  is  ex- 
cluded by  s.  23  of  that  Act. 

2.  If  this  Court  has  any  jurisdiction  to  entertain  this  appli- 
cation, it  is  confined  to  a consideration  of  whether  the  Board 
had  jurisdiction  to  enter  upon  the  inquiry  and  to  make  the  order 
that  has  been  made,  and  the  Court  has  no  right  to  look  at  the 
evidence  for  the  purpose  of  considering  whether  there  was  any 
or  sufficient  evidence  to  support  the  Board’s  order. 

3.  The  onus  rested  on  the  applicant  under  the  provisions  of 
s.  16  of  the  Act  to  show  that  he  was  not  a person  subject  to 
deportation. 

4.  There  was  in  any  case  evidence  which  the  Board  could 
properly  consider  under  the  provisions  of  the  Act  sufficient  to 
support  the  Board’s  decision. 

The  applicant  entered  Canada  from  the  United  States  of 
America  on  or  about  the  3rd  March  1948.  He  states  that  he 
came  here  to  carry  out  his  functions  as  a trade-union  officer  and 
it  is  contended  that  he  comes  under  the  provisions  of  s.  2(7^)  (vi) 
of  the  Act.  It  is  not  alleged  that  he  is  a Canadian  citizen  or 
that  he  is  domiciled  in  Canada.  Upon  his  appearance  before  the 
Board  he  was  represented  by  counsel  and  had  full  opportunity 
to  offer  evidence  and  make  reply  to  anything  that  was  put  before 
the  Board.  The  finding  of  the  Board  is  set  out  in  the  order  for 
deportation,  as  follows : 

“This  is  to  certify  that  the  person  above  named,  has  been 
examined  by  a Board  of  Inquiry  at  Toronto,  a port  of  entry, 
and  has  been  ordered  deported  for  the  following  reasons : 
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“1.  That  he  is  not  a Canadian  citizen  or  a person  having  Cana- 
dian domicile. 

“2.  That  he  entered  and  remains  in  Canada  contrary  to  the 
provisions  of  the  Immigration  Act,  in  that  he  is  a prohibited  per- 
son as  defined  in  sub-sections  (n)  and  (o)  of  Section  3 of  the 
Immigration  Act  in  that  he  is  a person  who  believes  in  or  advo- 
cates the  overthrow  by  force  or  violence  of  the  Government  of 
Canada  and  who  believes  in  or  advocates  the  overthrow  by  force 
or  violence  of  constituted  law  and  authority  and  who  disbelieves 
in  or  is  opposed  to  organized  government  and  who  advocates  or 
teaches  the  unlawful  destruction  of  property  and  who  is  a mem- 
ber of  or  affiliated  with  an  organization  entertaining  or  teaching 
disbelief  in  or  opposition  to  organized  government  and  who  is  a 
member  of  or  affiliated  with  an  organization  advocating  or  teach- 
ing the  unlawful  destruction  of  property.” 

The  following  sections  of  the  Act  have  special  bearing  upon 
the  matters  relevant  to  be  decided: 

‘^^14*  A Board  of  Inquiry  shall  have  authority  to  determine 
whether  an  immigrant,  passenger  or  other  person  seeking  to 
enter  or  land  in  Canada  or  detained  for  any  cause  under  this 
Act,  shall  be  allowed  to  enter,  land  or  remain  in  Canada  or  shall 
be  rejected  and  deported.” 

“15*  The  hearing  of  all  cases  brought  before  a Board  of 
Inquiry  shall  be  separate  and  apart  from  the  public,  but  in  the 
presence  of  the  immigrant,  passenger  or  other  person  concerned 
whenever  practicable,  and  such  immigrant,  passenger  or  other 
person  shall  have  the  right  to  be  represented  by  counsel  when- 
ever any  evidence  or  testimony  touching  the  case  is  received 
by  the  Board,  and  a summary  record  of  proceedings  and  of 
evidence  and  testimony  taken  shall  be  kept  by  the  Board. 

“2.  The  Board,  and  any  member  thereof,  may,  at  discretion, 
administer  oaths  and  take  evidence  under  oath  or  by  affirmation 
in  any  form  which  they  deem  binding  upon  the  person  being 
examined.” 

“16*  In  all  such  cases,  a Board  of  Inquiry  may  at  the  hear- 
ing, receive  and  base  its  decision  upon  any  evidence,  considered 
credible  or  trustworthy  by  such  Board  in  the  circumstances  of 
each  case;  and  in  all  cases  where  the  question  of  the  right  to 
enter  or  land  in  Canada  under  this  Act  is  raised  the  burden  of 
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proof  shall  rest  upon  the  immigrant,  passenger  or  other  person 
claiming  such  right. 

“2.  [as  enacted  by  1937,  c.  34,  s.  8]  A Board  of  Inquiry  may 
be  re-opened  by  a majority  vote  of  the  said  Board  to  that  effect, 
or  by  the  order  of  the  Minister,  the  Deputy  Minister  or  the 
Director  for  the  hearing  and  receiving  of  any  additional  relevant 
evidence  or  testimony,  and  the  said  Board  of  Inquiry  shall  have 
authority  upon  such  hearing  and  receiving  to  alter,  amend,  or 
reverse  the  decision  previously  rendered.” 

“23.  No  court,  and  no  judge  or  officer  thereof,  shall  have 
jurisdiction  to  review,  quash,  reverse,  restrain  or  otherwise  inter- 
fere with  any  proceeding,  decision  or  order  of  the  Minister  or 
of  any  Board  of  Inquiry,  or  officer  in  charge,  had,  made  or  given 
under  the  authority  and  in  accordance  with  the  provisions  of  this 
Act  relating  to  the  detention  or  deportation  of  any  rejected 
immigrant,  passenger  or  other  person,  upon  any  ground  what- 
soever, unless  such  person  is  a Canadian  citizen  or  has  Canadian 
domicile.” 

In  considering  the  respective  arguments  advanced  in  this 
case  it  is  well  to  remember  the  purpose  of  the  Act.  It  is  an  Act 
designed  to  regulate  and  control  the  admission  of  aliens  to  Can- 
ada and  to  provide  for  the  expulsion  from  Canada  of  those  who 
may  have  been  allowed  to  enter.  It  is  for  Parliament  to  decide 
the  terms  on  which  aliens  may  have  the  privilege  of  entering 
Canada  or  remaining  here  and  those  who  enjoy  this  privilege 
take  the  laws  of  Canada  as  they  find  them. 

I prefer  to  deal  first  with  the  question  whether  this  Court 
has  a right  to  look  at  the  evidence  taken  before  the  Board,  for 
the  purpose  of  considering  whether  there  was  any  evidence  to 
support  the  Board’s  finding  and  whether,  if  there  was  in  the 
opinion  of  the  Court  an  absence  of  such  evidence,  it  goes  to 
the  jurisdiction  of  the  Board  to  make  the  deportation  order. 
In  dealing  with  this  aspect  of  the  matter  I wish  to  emphasize 
at  the  outset  that  this  is  not  a criminal  case  and  that  I expressly 
reserve  for  future  consideration  the  application  of  the  law  that  I 
here  discuss  to  criminal  cases. 

The  question  of  the  powers  of  a superior  Court  on  a certiorari 
application  was  elaborately  and  comprehensively  discussed  in 
Rex  V.  Nat  Bell  Liquors,  Limited,  [1922]  2 A.C.  128,  37  C.C.C. 
129,  65  D.L.R.  1,  [1922]  2 W.W.R.  30,  and  all  the  relevant  lead- 
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ing  cases  in  England  and  Canada  (including  Ontario)  up  until 
that  date  were  reviewed.  At  p.  154  Lord  Sumner,  referring  to 
the  powers  of  the  Court,  says:  “The  object  is  to  examine  the 

proceedings  in  the  inferior  Court  to  see  whether  its  order  has 
been  made  within  its  jurisdiction.”  After  reviewing  the  cases 
where  it  had  been  held  that  on  certiorari  proceedings  the  superior 
Court  had  the  right  to  quash  the  order  of  the  Court  of  inferior 
jurisdiction  where  there  was  no  evidence  to  support  it,  he  says, 
at  p,  151: 

“It  has  been  said  that  the  matter  may  be  regarded  as  a ques- 
tion of  jurisdiction,  and  that  a justice  who  convicts  without  evi- 
dence is  acting  without  jurisdiction  to  do  so.  Accordingly,  want 
of  essential  evidence,  if  ascertained  somehow,  is  on  the  same  foot- 
ing as  want  of  qualification  in  the  magistrate,  and  goes  to  the 
question  of  his  right  to  enter  on  the  case  at  all.  Want  of  evidence 
on  which  to  convict  is  the  same  as  want  of  jurisdiction  to  take 
evidence  at  all.  This,  clearly,  is  erroneous.  A justice  who  con- 
victs without  evidence  is  doing  something  that  he  ought  not  to  do, 
but  he  is  doing  it  as  a judge,  and  if  his  jurisdiction  to  entertain 
the  charge  is  not  open  to  impeachment,  his  subsequent  error, 
however  grave,  is  a wrong  exercise  of  a jurisdiction  which  he 
has,  and  not  a usurpation  of  a jurisdiction  which  he  has  not. 
How  a magistrate,  who  has  acted  within  his  jurisdiction  up  to 
the  point  at  which  the  missing  evidence  should  have  been,  but 
was  not,  given,  can,  thereafter,  be  said  by  a kind  of  relation  back 
to  have  had  no  jurisdiction  over  the  charge  at  all,  it  is  hard  to  see. 
It  cannot  be  said  that  his  conviction  is  void,  and  may  be  dis- 
regarded as  a nullity,  or  that  the  whole  proceeding  was  coram 
non  judice.  To  say  that  there  is  no  jurisdiction  to  convict  with- 
out evidence  is  the  same  thing  as  saying  that  there  is  jurisdiction 
if  the  decision  is  right,  and  none  if  it  is  wrong;  or  that  jurisdic- 
tion at  the  outset  of  a case  continues  so  long  as  the  decision  stands, 
but  that,  if  it  is  set  aside,  the  real  conclusion  is  that  there  never 
was  any  jurisdiction  at  all.” 

It  is  argued  by  counsel  for  the  applicant  in  this  case  that 
Rex  V.  Nat  Bell  Liquors,  Limited  has  no  application  in  Ontario 
because  there  was  no  statute  in  Alberta  similar  to  s.  5 of  The 
Habeas  Corpus  Act,  1866,  and  he  specifically  relies  on  Rex  v. 
Page,  53  O.L.R.  70,  41  C.C.C.  59,  [1923]  3 D.L.R.  854.  In  that 
case  Middleton  J.  held  that  Rex  v.  Nat  Bell  Liquors,  Limited 
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was  binding  in  Ontario  and  following  it  he  decided  that  he  had 
no  right  to  look  at  the  evidence  for  the  purpose  of  determining 
its  sufficiency  to  support  the  conviction  or  order  of  the  lower 
Court.  On  appeal,  Meredith  C.  J.C.P.  said  at  p.  74 : 

“Dealing  then  with  the  question  of  jurisdiction:  I am  quite 
unable  to  perceive  why  the  practice  here  should  be  deemed  erro- 
neous; on  the  contrary  it  seems  to  me  to  be  plainly  right;  and  I 
must  add  that  it  should  be  an  extraordinary  thing  if  the  Courts 
had  all  these  years  been  doing  wrong,  and  were  to  be  convicted 
of  it  on  a judgment  of  the  Judicial  Committee  of  the  Privy 
Council  in  a case  not  under  the  laws  of  this  Province,  but  of 
another  Province,  and  in  a case  in  which  the  laws  of  this  Province 
do  not  seem  to  have  been  even  mentioned. 

“We  are  bound  by  the  laws  of  this  Province;  and  under  its 
written  laws  we  are  bound:  to  view  and  consider  ‘all  the  evi- 
dence, depositions,  conviction  and  all  proceedings  had  and  taken’ 
so  that  ‘the  sufficiency  thereof  to  warrant  the  confinement  or 
restraint  may  be  determined:’  The  Ontario  Habeas  Corpus  Act, 
sec.  6:  in  such  a case  as  this,  of  habeas  corpus  and  certiorari” 

Riddell  J.,  after  dealing  with  the  practice  that  had  prevailed 
in  Ontario  up  until  that  time,  said  at  p.  77  : 

“It  is  said,  however,  that  the  decision  of  the  Judicial  Com- 
mittee in  Rex  v.  Nat  Bell  Liquors  Limited^  [supra'],  shews  that 
the  practice  is  wrong. 

“I  am  unable  to  agree  in  that  view — the  case  in  the  Judicial 
Committee  was  from  Alberta,  which  has  no  legislation  such  as 
ours  in  Upper  Canada,  and,  naturally,  our  Act  was  not  quoted  or 
considered  by  their  Lordships.  There  is  no  reason,  in  my  view, 
why  we  should  flout  the  statute;  and  I,  therefore,  look  at  the 
evidence  and  ‘consider  the  sufficiency  thereof  to  warrant  the 
restraint  of  this  prisoner.” 

The  Court  examined  the  evidence  and  supported  the  convic- 
tion. 

After  reading  the  many  Ontario  cases  referred  to  by  Lord 
Sumner,  with  great  respect  I cannot  believe  that  the  provisions 
of  the  Ontario  statute  escaped  the  attention  of  the  Judicial 
Committee. 

Rex  V.  Nat  Bell  Liquors,  Limited  came  before  the  Supreme 
Court  of  Canada  in  1929  for  consideration,  in  McKenzie  et  al.  v. 
Huybers  et  al.,  [1929]  S.C.R.  38,  [1929]  4 D.L.R.  1059,  on  an 
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appeal  from  the  Supreme  Court  of  Nova  Scotia  on  an  application 
for  discharge,  on  the  return  of  a writ  of  habeas  corpus^  of  one 
McKenzie,  held  under  a warrant  of  committal  issued  under  the 
provisions  of  The  Collection  Act,  R.S.N.S.  1923,  c.  232.  It  was 
contended,  among  other  things,  that  the  evidence  did  not  disclose 
any  fraud  within  the  meaning  of  the  provisions  of  The  Collection 
Act  and  therefore  the  order  was  issued  without  evidence.-  At 
p.  42  Anglin  C.J.C.  said: 

“The  evidence  cannot  be  gone  into  for  the  purpose  of  ascer- 
taining whether  there  was  anything  in  it  to  warrant  the  finding 
of  fraud.  The  principle  of  the  decision  in  Rex  v.  Nat  Bell  Liquors 
Ltd.  applies.” 

A perusal  of  the  provisions  of  The  Liberty  of  the  Subject  Act, 
R.S.N.S.  1923,  c.  231,  under  which  these  proceedings  were  taken, 
shows  that  the  relevant  portion  of  s.  8 of  that  Act  is  in  precisely 
the  same  words  as  the  corresponding  portion  of  s.  5 of  the^Ontario 
statute. 

The  same  point  came  before  the  Supreme  Court  of  Canada 
again  in  1932  in  Vaaro  et  al.  v.  The  King,  [1933]  S.C.R.  36,  59 
C.C.C.  1,  [1933]  1 D.L.R.  359,  on  an  appeal  from  the  Supreme 
Court  of  Nova  Scotia.  This  appeal  arose  out  of  proceedings 
taken  under  the  provisions  of  The  Immigration  Act,  identical  in 
character  with  the  proceedings  here  under  review.  There  is  one 
difference  between  that  case  and  the  one  before  me,  and  that 
is  that  the  applicants  had  appealed  under  the  provisions  of  the 
Act  to  the  Minister  and  the  Minister’s  decision  had  not  been  given 
at  the  time  the  habeas  corpus  proceedings  were  instituted,  while 
in  the  case  at  bar  the  applicant  has  appealed  to  the  Minister  and 
his  appeal  has  been  dismissed.  At  p.  43  the  Supreme  Court 
dealt  with  the  contention  that  the  evidence  did  not  warrant  the 
finding  of  the  Board  in  the  following  manner : 

“As  a general  rule  in  habeas  corpus  matters  we  are  not 
entitled  to  look  at  the  evidence  to  see  if  it  is  sufficient  to  justify 
the  decision  arrived  at.  In  McKenzie  v.  Huybers  the  appellants 
were  imprisoned  under  the  Collection  Act,  R.S.N.S.  1923,  c.  232, 
for  fraudulently  contracting  a debt  which  formed  the  subject  of 
a judgment  in  the  Supreme  Court  of  Nova  Scotia,  they  ‘intending 
at  the  time  of  the  contracting  of  said  debt  not  to  pay  the  same.’ 
The  appellants  made  an  application  to  Mr.  Justice  Mellish  for 
discharge  from  custody.  He  refused  their  application.  There 
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was  then  an  appeal  to  the  court  en  banc  and,  by  special  leave,  to 
this  court.  In  giving  the  judgment  of  this  court,  Anglin  C.J., 
said:  “The  evidence  cannot  be  gone  into  for  the  purpose  of  ascer- 
taining whether  there  was  anything  in  it  to  warrant  the  finding 
of  fraud.’  ” 

A similar  matter  was  considered  in  Rex  v.  The  Commanding 
Officer  of  Morn  Hill  Camp^  Winchester;  Ex  parte  Ferguson, 
[1917]  1 K.B.  176.  The  applicant  was  arrested  under  the  pro- 
visions of  The  Military  Service  Act,  1916,  and  brought  before  a 
magistrate,  who  decided  that  he  was  liable  to  be  called  for  mili- 
tary service.  It  was  argued  that  a magistrate  could  not  confer 
jurisdiction  upon  himself  by  finding  facts  of  which  there  was 
no  evidence,  and  that  there  was  no  evidence  that  the  applicant 
was  ordinarily  resident  in  Great  Britain.  Relying  on  the  deci- 
sion in  Reg.  v.  Bolton  (1841),  1 Q.B.  66,  113  E.R.  1054,  followed 
in  Rex  v.  Nat  Bell  Liquors,  Limited,  supra,  a Divisional  Court 
held  that  there  was  no  jurisdiction  to  interfere  in  the  case. 
Darling  J.  said  at  p.  180:  “The  writ  of  habeas  corpus  does  not 

lie  wherever  a Court  decides  wrongly.  It  lies  where  a person  is 
detained  without  justification.  In  the  present  case  the  justifica- 
tion is  the  decision  of  a magistrate.” 

In  1935  the  application  of  Rex  v.  Nat  Bell  Liquors,  Limited, 
in  the  Province  of  Ontario  was  considered  by  McTague  J.  in 
Re  Nelson,  [1936]  O.R.  31,  65  C.C.C.  94,  [1936]  1 D.L.R.  28. 
After  referring  to  the  passage  I have  quoted  above,  at  p.  33  he 
says: 

“The  expressions  used  are  obviously  very  strong,  but  a read- 
ing of  the  whole  case  convinces  me  that  the  expression  *a  justice 
who  convicts  without  evidence  is  doing  something  that  he  ought 
not  to  do’,  applies  to  cases  where  there  was  evidence  offered  at 
a trial  but  where  none  of  the  evidence  so  offered  could  justify  a 
conviction.  If  that  were  the  case  here,  the  decision  of  the  Privy 
Council  would  be  binding.” 

Mr.  Justice  McTague  goes  on  to  dispose  of  the  case  before  him 
on  the  ground  that  there  was  in  reality  no  judicial  proceeding  in 
any  sense  of  the  word  before  the  magistrate.  It  would  appear 
to  me  that  Mr.  Justice  McTague’s  language  precisesly  describes 
the  position  of  the  applicant  in  the  case  before  me. 

Counsel  for  the  applicant  placed  strong  reliance  on  an  oral 
judgment  of  the  late  Chief  Justice  of  the  High  Court  of  this 
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Province  in  Re  Brooks,  83  C.C.C.  149,  [1945]  1 D.L.R.  726.  A 
careful  reading  of  that  judgment  does  not  in  my  view  advance 
the  applicant’s  cause.  The  learned  Chief  Justice  did  not  examine 
the  evidence  before  the  board  of  inquiry  for  the  purpose  of 
seeing  whether  there  was  any  evidence  to  support  the  finding 
of  the  Board,  but  he  held  that  the  officer  holding  the  inquiry 
had  not  in  fact  made  the  inquiry  he  was  required  to  make  under 
the  statute.  He  was  required  to  investigate  and  satisfy  himself 
“that  the  applicant  was  convicted  of  a crime  of  the  kind  described 
in  the  warrant”.  The  learned  Chief  Justice  goes  on  to  say  at 
p.155: 

“I  think  that  until  he  had  so  investigated  he  had  no  power 
to  make  the  order  of  deportation  and  that  the  order  itself  was 
not  made  ‘under  the  authority  and  in  accordance  with  the  pro- 
visions of  the  Act.  I have  quoted  what  he  said.  I think  that 
he  announces  that  he  abrogates  his  function  of  investigation  and 
proceeds  on  the  assumption  that  somebody  in  the  Department 
has  made  an  investigation  and  satisfied  himself  and  that  it  is  not 
for  Mr.  Malcolm  to  question  the  departmental  opinion.” 

It  is  quite  a different  thing  for  the  members  of  a board  on 
the  one  hand  to  fail  to  investigate  and  “to  satisfy  themselves” 
and  on  the  other  hand  to  investigate  and  on  evidence  that  satisfied 
them  make  an  order  notwithstanding  that  the  evidence  might 
not  satisfy  a superior  Court  that  it  warranted  the  order  made. 

None  of  the  decisions  that  I have  dealt  with  was  discussed  in 
the  judgment  of  the  late  Chief  Justice,  and  I can  see  nothing  in 
it  that  implies  that  the  law  as  laid  down  by  the  Judicial  Com- 
mittee in  Rex  v.  Nat  Bell  Liquors,  Limited,  supra,  and  applied 
in  the  Supreme  Court  of  Canada  in  the  two  cases  to  which  I 
have  referred,  should  not  be  followed  in  an  application  of  this 
sort  in  Ontario.  It  may  be  appropriate  to  emphasize  how  desir- 
able it  is  that,  in  the  absence  of  very  express  statutory  provi- 
sions, there  should  be  uniformity  of  decision  in  all  the  Provinces 
of  Canada  in  respect  of  the  administration  of  the  immigration 
laws. 

My  view  is  that,  all  the  proceedings  before  the  Board  having 
been  regularly  taken,  the  proper  investigation  of  the  subject 
matter  of  the  complaint  having  been  held,  and  the  Board  having 
made  a finding,  it  is  not  now  open  to  me  to  review  the  evidence 
for  the  purpose  of  determining  whether  there  was  any  evidence 
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to  support  the  Board’s  order.  The  statute  provides  for  an  appeal 
to  the  Minister  and  it  is  to  that  tribunal  that  Parliament  has 
seen  fit  to  commit  the  duty  and  jurisdiction  to  deal  with  the 
sufficiency  of  the  evidence. 

In  view  of  the  importance  of  the  case  I think  I should,  how- 
ever, go  further  and  consider  the  other  points  argued  by  counsel. 

Even  assuming  that  I am  wrong  in  the  conclusion  that  I have 
already  arrived  at,  I still  think  the  order  must  stand.  Under 
the  provisions  of  the  Act,  Parliament  has  provided  for  a board 
which  is  an  administrative  tribunal  and  not  a court.  It  has  also 
laid  down  its  own  code  of  procedure.  Sections  15  and  16  deal 
with  the  question  of  evidence.  There  is  no  authority  given  to 
subpoena  witnesses.  While  power  is  given  to  take  evidence 
under  oath  there  is  no  requirement  that  evidence  must  be  taken 
under  oath.  By  the  very  nature  of  the  inquiry  a wide  discretion 
is,  as  it  should  be,  vested  in  the  Board  as  to  what  it  will  receive 
and  treat  as  evidence.  The  nature  of  the  investigation  here  under 
review  is  one  that  involves  not  only  the  actions  of  the  applicant 
but  his  beliefs.  On  these  matters  the  Board  must  make  a find- 
ing. To  apply  to  such  an  inquiry  the  rules  of  evidence  applicable 
to  a Court  of  law  would  be  to  frustrate  the  purpose  of  the  pro- 
visions of  the  statute  and  would  be  contrary  to  well-established 
authority  applicable  to  administrative  tribunals.  The  Act  applies 
to  all  aliens  coming  to  Canada  from  any  country  in  the  world. 
Information  respecting  their  antecedents  must  necessarily  come 
from  abroad.  The  Board  has  no  power  to  take  evidence  abroad 
and  in  most  cases  it  would  be  impracticable  to  do  so.  Under  s.  16 
Parliament  has  left  it  entirely  to  the  Board  to  base  its  decision 
‘'upon  any  evidence,  considered  credible  or  trustworthy  by  such 
Board  in  the  circumstances  of  each  case”.  There  is  no  power 
given  by  Parliament  to  this  Court  to  substitute  its  decision  for 
that  of  the  Board  as  to  what  evidence  is  to  be  considered  trust- 
worthy. 

In  the  case  at  bar  the  decision  of  the  Board  was  obviously 
based  in  large  part  on  statements  made  in  respect  of  the  appli- 
cant in  a report  of  a committee  of  the  Congress  of  the  United 
States  of  America,  made  in  1944.  Counsel  states  that  this  was  a 
report  made  without  the  applicant  being  present  at  the  inquiry 
or  having  been  given  a chance  to  be  heard,  and  argues  that  this 
is  contrary  to  natural  justice.  But  the  important  matter  is  that 
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he  was  given  every  opportunity  to  be  heard  by  the  Board  before 
its  members  chose  to  act  on  the  evidence  before  them.  Apart 
from  statutory  provisions  there  is  no  law  that  would  prevent 
this  administrative  board  from  receiving  the  report  as  evidence, 
and  it  was  for  its  members  to  decide  what  weight  should  be  given 
to  it.  The  law  in  respect  to  procedure  before  administrative 
tribunals  is  well-established  and  needs  little  discussion.  They 
can  obtain  information  in  any  way  they  think  best,  always 
giving  a fair  opportunity  to  those  who  are  parties  in  the  con- 
troversy for  correcting  or  contradicting  any  relevant  statement 
prejudicial  to  their  view:  Board  of  Education  v.  Rice  et  al.,  [1911] 
A.C.  179,  per  Lord  Loreburn  at  p.  182;  see  also  Local  Govern- 
ment Board  v.  Arlidge,  [1915]  A.C.  120,  per  Viscount  Haldane 
L.C.  at  pp.  132-3  and  Lord  Shaw  at  pp.  137-8. 

When  the  Board  had  exercised  its  jurisdiction  to  admit  the 
material  in  evidence  its  reliability  as  a foundation  for  a decision 
was  entirely  a matter  for  the  Board.  It  was  for  the  Board  to 
decide  how  much  of  it  would  be  believed  and  what  inferences  as 
to  the  applicant’s  beliefs  and  disbeliefs  should  be  drawn  there- 
from. I am  therefore  of  the  opinion  that  there  was  evidence 
before  the  Board  to  support  its  finding. 

In  view  of  the  conclusions  that  I have  arrived  at  it  is  not 
necessary  for  me  to  deal  with  the  argument  of  counsel  for  the 
respondent  respecting  the  provisions  of  s.  16  of  the  Act  which 
refer  to  “the  burden  of  proof”. 

Throughout,  I have  thought  it  wise  first  to  consider  this 
matter  quite  independently  of  the  provisions  of  s.  23  of  the 
Act,  and  to  defer  expression  of  my  views  on  its  application 
until  I had  done  so.  The  effect  of  the  section  was  considered 
in  Samejima  v.  The  King,  [1932]  S.C.R.  640,  58  C.C.C.  300, 
[1932]  4 D.L.R.  246.  In  applying  that  case  it  is  of  prime  im- 
portance that  its  precise  facts  should  be  borne  in  mind.  The 
applicant,  who  was  rejected  under  the  provisions  of  The  Im- 
migration Act  by  a board  of  inquiry,  moved  before  Fisher  J.  for 
his  discharge  on  the  return  of  a writ  of  habeas  corpus.  On  this 
motion  the  deportation  order  was  quashed  on  the  ground  that 
the  order  of  the  Board  was  not  in  accordance  with  the  pro- 
visions of  the  Act  in  that  it  did  not  specify  with  sufficient 
particularity  the  reason  for  deportation.  The  applicant  was  re- 
arrested on  a new  order  for  his  deportation  which  was  in  reality 
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an  amendment  of  the  former  order,  so  as  to  make  it  comply 
with  the  statute.  It  is  to  be  noted  that  this  was  not  a fresh 
proceeding,  but  an  attempt  by  the  Board  to  rectify  the  old  pro- 
ceedings which  had  been  quashed.  The  applicant  applied  to 
Murphy  J.  for  his  discharge  on  the  return  of  a writ  of  habeas 
corpus  and  it  was  held  that,  although  the  first  order  was  deficient, 
the  deficiency  was  remedied  by  the  issue  of  the  new  order. 
On  appeal  to  the  Court  of  Appeal,  the  Court  was  equally  divided 
and  an  appeal  was  taken  to  the  Supreme  Court  of  Canada.  The 
Chief  Justice  of  Canada  and  Smith  J.  held  that  the  order  of 
Murphy  J.  was  right  in  view  of  the  provisions  of  s.  23  of  the 
Act.  Duff  and  Cannon  JJ.  agreed  with  Lament  J.,  who  held 
that  the  Court  had  a right  to  interfere  on  the  ground  that 
the  amended  order  was  simply  an  amendment  of  an  order 
which  had  been  quashed,  instead  of  a new  order  based  on  a 
new  examination.  It  was  a proceeding,  decision  or  order  which 
had  not  been  made  or  given  in  accordance  with  the  provisions 
of  the  Act,  and  the  Court  was  therefore  not  restricted  in  its 
power  to  interfere  with  it.  That  is  a very  different  case  from 
the  case  before  me.  I think  the  clear  inference  from  reading 
the  judgments  in  the  Samejima  case  is  that  where  the  Board 
has  taken  evidence  in  good  faith  and  otherwise  complied  with 
the  provisions  of  the  statute,  s.  23  excludes  the  jurisdiction  of 
the  Court  to  substitute  its  judgment  for  that  of  the  Board  in 
deciding  whether  or  not  there  was  any  evidence  to  support  the 
order  for  deportation. 

Counsel  for  the  applicant  relied  on  certain  American  cases 
for  the  proposition  that  what  might  be  evidence  in  1944  as  to 
the  beliefs  of  the  applicant  is  not  evidence  that  he  holds  those 
beliefs  in  1948.  I think  to  give  effect  to  these  decisions  on  an 
application  of  this  sort  would  be  going  far  beyond  the  principles 
laid  down  in  the  cases  I have  already  dealt  with  and  the  express 
provisions  of  the  statute. 

All  grounds  argued  on  behalf  of  the  applicant  fail  and  an 
order  for  his  discharge  from  custody  is  refused. 

Application  dismissed. 

Solicitors  for  the  applicant:  Kimber  & Dubin,  Toronto. 
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[COURT  OF  APPEAL.] 

Harrison  v*  The  Ocean  Accident  & Guarantee  Corporation 

Limited. 

Insurance — Automobile  Third  Party  Liability  Policy — Injury  to  Person 
Riding  in  Automobile — Terms  of  Policy — Insurer  Undertaking  De- 
fence of  Action  against  Insured — Action  by  Victim  against  Insurer — 
Estoppel — The  Insurance  Act,  R.S.O.  1937,  c.  256,  ss.  201,  203,  205(1). 

The  plaintiff,  a professional  nurse,  was  injured  while  riding  in  an  auto- 
mobile owned  by  her  employer,  K (who  was  killed  in  the  accident) 
and  driven  by  an  employee  of  K.  She  sued  the  administratrix  of 
K’s  estate  and  obtained  judgment  based  upon  the  relationship  of 
master  and  servant,  s.  47(2)  of  The  Highway  Traffic  Act  being  held 
inapplicable  in  the  circumstances.  This  judgment  remained  unsatis- 
fied, and  the  plaintiff  now  sued  K’s  insurer  under  s.  205(1)  of  The 
Insurance  Act. 

Held,  the  action  must  fail,  since  the  plaintiff  had  failed  to  bring  herself 
within  s.  205(1)  by  showing  that  her  judgment  was  for  a claim  for 
which  indemnity  was  provided  by  the  policy.  On  the  contrary,  the 
policy,  produced  by  the  plaintiff  as  part  of  her  case,  expressly  ex- 
cluded liability  for  injuries  to  persons  “being  carried  in”  the  insured 
automobile,  and  that  exclusion  applied  to  the  plaintiff’s  claim.  Nor 
could  the  fact  that  the  insurer  had  defended  the  original  action  against 
K’s  estate  make  it  liable  upon  any  basis  of  estoppel  by  representation. 
Judgment  of  LeBel  J.,  [1947]  O.R.  889,  reversed. 

An  appeal  by  the  defendant  from  the  judgment  of  LeBel  J., 
[1947]  O.R.  889,  14  I.L.R.  225,  [1948]  1 D.L.R.  323,  in  favour 
of  the  plaintiff.  The  facts  are  stated  in  the  reasons  for  judg- 
ment. 

13th  and  14th  April  1948.  The  appeal  was  heard  by 
Robertson  C.J.O.  and  Laidlaw  and  Roach  JJ.A. 

T.  N.  Phelan,  K.C.,  for  the  defendant,  appellant:  The  trial 
judge  held  that  the  plaintiff  was  not  entitled  to  succeed  under 
s.  205(1)  of  The  Insurance  Act,  R.S.O.  1937,  c.  256,  since  her 
judgment  was  not  for  a claim  for  which  indemnity  was  pro- 
vided by  the  defendant’s  policy,  but  he  further  held  that  the 
defendant  was  estopped  from  denying  the  plaintiff’s  claim. 
The  sole  question  on  this  appeal  is  accordingly  as  to  the  estoppel. 

The  trial  judge  misconstrued  the  agreement  between  the 
defendant  and  its  insured,  Krug.  The  plaintiff  cannot  recover 
in  this  action  unless  she  has  a claim  for  which  indemnity  was 
payable  under  the  policy.  The  trial  judge  held  that  she  had 
a right  of  action  arising  out  of  the  conduct  of  the  defendant, 
or  in  other  words,  that  estoppel  created  a right  of  action  in 
her.  But  there  was  nothing  here  to  give  rise  to  an  estoppel. 
The  plaintiff  did  not  even  know,  until  this  action  began,  that 
the  defendant  had  defended  her  original  action,  and  the  agree- 
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merit  between  the  defendant  and  the  administratrix  did  not 
affect  her  in  any  way;  there  is  no  suggestion  that  the  purpose 
in  signing  this  agreement  was  to  defeat  the  plaintiff’s  rights. 
The  plaintiff  did  not  change  her  position  to  her  detriment  in 
any  way  because  of  the  defendant’s  actions.  A stranger  can- 
not take  advantage  of  an  estoppel:  Mercantile  Bank  of  India, 
Limited  v.  Central  Bank  of  India,  Limited,  [1938]  A.C.  287, 
[1938]  1 All  E.R.  52. 

All  the  cases  cited  by  the  trial  judge  are  cases  between  an 
insurer  and  its  insured,  or  cases  where  a third  person  stood  in 
the  shoes  of  the  insured.  Here  the  Court  of  Appeal  held,  in 
the  original  action,  that  the  liability  arose  because  of  the  re- 
lationship of  master  and  servant,  and  not  by  reason  of  the  use 
of  an  automobile  on  a highway.  We  did  not  insure  Krug 
against  this  liability. 

In  any  case,  estoppel  cannot  create  a cause  of  action: 
Spencer  Bower  on  Estoppel  by  Representation,  1923,  pp.  11,  37, 
52,  136.  It  is  only  a rule  of  evidence,  and  no  action  can  be 
founded  on  it.  Estoppel  can  never  take  the  place  of  com- 
pliance with  a statute:  Maritime  Electric  Company,  Limited  v. 
General  Dairies,  Limited,  [1937]  A.C.  610,  [1937]  1 All  E.R. 
748,  [1937]  1 D.L.R.  609,  [1937]  1 W.W.R.  591,  46  C.R.C.  1; 
Vandepitte  v.  Preferred  Accident  Insurance  Corporation  of  New 
York,  [1933]  A.C.  70,  [1933]  1 D.L.R.  289,  [1932]  3 W.W.R.  573. 

The  insurer  must  be  shown  to  be  under  some  obligation  to  pay 
its  insured:  Non-Marine  Underwriters  v.  Dusablon,  11  I.L.R.  86, 
[1944]  2 D.L.R.  737. 

The  plaintiff’s  action  is  statute-barred.  The  writ  was  issued 
before  the  expiration  of  a year,  but  the  action  was  materially 
changed  by  amendments  after  the  period  had  run. 

F.  J.  Hughes,  K.C.,  for  the  plaintiff,  respondent:  The  plain- 
tiff’s claim  against  the  insured  is  established  within  the  rules 
laid  down  in  Dokuchia  v.  St.  Paul  Fire  & Marine  Insurance 
Company,  [1947]  O.R.  417,  14  I.L.R.  114,  [1947]  3 D.L.R.  21 
(see  also  Dokuchia  v.  Domansch,  [1945]  O.R.  141,  [1945]  1 
D.L.R.  757).  The  plaintiff  was  not  a passenger  in  the  sense 
that  she  got  into  the  car  of  her  own  free  will,  and  therefore  is 
not  prevented  from  recovering  in  this  case.  Further,  there  is 
an  absolute  liability  on  the  insurer,  up  to  $5,000,  towards  any 
third  person  who  has  a judgment  against  its  insured. 
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The  exception  from  liability  in  this  policy  is  in  almost 
identical  terms  with  s.  47 (2)  of  The  Highway  Traffic  Act,  R.S.O. 
1937,  c.  288,  which  was  held,  in  Harrison  v.  Toronto  Motor  Car 
Limited  and  Krug,  [1945]  O.R.  1,  [1945]  1 D.L.R.  286,  not  to 
apply  to  the  plaintiff’s  claim.  The  same  reasoning  should  be 
applied  to  exclude  the  operation  of  the  exception  in  the  policy. 

The  “non- waiver  agreement”  refers  to  a forfeiture  of  the 
right  of  indemnity.  It  follows  that  there  must  have  been  such 
a right  of  indemnity  at  one  time.  The  policy  does  not  protect 
the  insured  as  “owner”  only,  but  is  very  wide  in  its  terms,  and 
the  word  “owner”  occurs  only  once  in  the  policy. 

Where  an  insurer  repudiates  liability  it  has  no  right  to 
defend  the  action  against  its  insured.  Having  defended  that 
action,  it  should  not  be  allowed  to  defend  the  same  claim  a 
second  time:  Tyndall  v.  Walker  et  al.,  [1942]  O.W.N.  91,  [1942] 
2 D.L.R.  195,  affirmed  [1942]  O.W.N.  186,  [1942]  2 D.L.R.  804; 
Heads  v.  Brownlee  et  al,  59  B.C.R.  256,  10  I.L.R.  313,  [1943]  3 
W.W.R.  257,  [1943]  4 D.L.R.  513. 

Section  205  of  The  Insurance  Act  sets  out  what  an  insurer 
should  do  if  it  does  not  admit  liability.  If  it  continues  the  de- 
fence after  full  knowledge  of  the  case  and  the  circumstances, 
it  is  bound  to  pay:  Western  Canada  Accident  and  Guarantee 
Co.  V.  Parrott,  61  S.C.R.  595,  59  D.L.R.  307,  [1921]  2 W.W.R. 
569. 

As  to  estoppel  as  applied  to  this  case,  I refer  to  Ewing  et 
al.  V,  The  Dominion  Bank  (1904),  35  S.C.R.  133;  England  v. 
Dominion  of  Canada  General  Insurance  Co.,  [1931]  O.R.  264, 
[1931]  3 D.L.R.  489,  affirmed  40  O.W.N.  508;  McKnight  v.  General 
Casualty  Insurance  Company  of  Paris,  France,  44  B.C.R.  1, 
[1931]  2 W.W.R.  315,  [1931]  3 D.L.R.  476. 

We  are  also  entitled  to  succeed  on  the  principle  of  attach- 
ment, having  attached  a debt  owing  by  the  present  defendant 
to  our  judgment  debtor:  The  Century  Indemnity  Company  v. 
Rogers,  [1932]  S.C.R.  529,  [1932]  2 D.L.R.  582. 

If  a formal  extension  of  coverage  was  necessary  to  enable 
the  plaintiff  to  succeed,  the  Court  should  infer  such  an  exten- 
sion, although  there  is  no  endorsement  on  the  policy  and  no 
evidence  of  payment  of  an  additional  premium.  The  only 
rational  explanation  of  the  actions  of  the  defendant  is  that 
extended  coverage  either  was  deemed  not  necessary  or  had 
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been  given:  The  Stanley  Piano  Company  of  Toronto  v.  Thomson 
et  al.  (1900),  32  O.R.  341. 

T.  N.  Phelan,  K.C.,  in  reply:  In  all  the  cases  cited  by  the 
respondent  the  parties  were  dealing  with  each  other;  they  were 
not,  as  here,  at  arm’s  length. 

Cur,  adv,  vult. 

6th  May  1948.  Robertson  C.J.O.: — have  had  the  privi- 
lege of  reading  the  judgments  of  my  brothers  Laidlaw  and 
Roach.  I concur  in  the  result  reached  by  them. 

The  learned  trial  judge  held  that  the  appellant  had  not 
agreed  to  indemnify  the  deceased  Krug,  respondent’s  employer, 
for  loss  or  damage  resulting  from  bodily  injury  to,  or  the  death 
of,  any  person  being  carried  in  his  automobile. 

In  my  opinion  the  learned  trial  judge  was  right  in  so  de- 
ciding. That  is,  in  my  opinion,  the  plain  meaning  of  appellant’s 
policy  of  insurance  issued  to  Krug. 

Subsection  1 of  Section  A of  the  policy  provides  that  the 
insurer  shall  not  be  liable  “(d)  For  any  loss  or  damage  resulting 
from  bodily  injury  to  or  the  death  of  any  person  being  carried 
in  or  upon  or  entering  or  getting  on  to  or  alighting  from  the 
automobile”.  Giving  to  these  words  their  ordinary  meaning 
respondent  came  clearly  within  the  description  of  a “person 
being  carried  in  . . . the  automobile”.  The  only  reason  for 
saying  anything  more  about  the  matter  is  this,  that  in  respond- 
ent’s action  against  her  employer,  in  which  she  recovered 
the  judgment  which  she  now  seeks  to  collect  from  appellant 
{Harrison  v.  Toronto  Motor  Car  Limited  and  Krug,  [1945]  O.R. 
1,  [1945]  1 D.L.R.  286),  it  was  urged  against  her  that  the  pro- 
visions of  subs.  2 of  s.  47  of  The  Highway  Traffic  Act,  R.S.O. 
1937,  c.  288,  prevented  her  recovery.  That  subsection  provides 
for  non-liability  of  the  owner  or  driver  of  a motor  vehicle  on 
a highway,  other  than  a vehicle  operated  in  the  business  of 
carrying  passengers  for  compensation,  “for  any  loss  or  damage 
resulting  from  bodily  injury  to,  or  the  death  of  any  person 
being  carried  in,  or  upon,  or  entering,  or  getting  on  to,  or 
alighting  from  such  motor  vehicle”.  The  terms  in  which  this 
provision  is  expressed  are  substantially  identical  with  the  words 
making  the  exception  in  the  policy,  quoted  above.  They  were, 
however,  given  in  this  Court  a much  more  restricted  meaning 
in  the  first  action. 
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For  reasons  clearly  stated  in  the  reasons  for  judgment  of 
this  Court,  given  by  Gillanders  J.A.,  in  the  action  of  the  re- 
spondent against  her  employer,  Krug,  in  which  she  recovered 
the  judgment  that  she  now  seeks  to  compel  appellant  to  pay, 
the  respondent  was  held  not  to  be  “a  person  being 
carried  in”  the  automobile  within  the  meaning  of  s. 
47(2)  of  The  Highway  Traffic  Act.  It  was  the  opinion  of  this 
Court  that  the  context  in  which  the  words  quoted  were  used 
required  that  they  be  given  a restricted  meaning,  and  that  they 
should  be  deemed  to  apply  only  where  the  claim  against  the 
owner  of  the  automobile  was  one  that  arose  under  subs.  1 of 
s.  47,  and  not  otherwise.  The  respondent’s  claim  was  con- 
sidered to  be  a claim  arising  at  common  law  and  therefore  not 
affected  by  subs.  2 of  s.  47.  There  is  no  similar  context  to 
restrict  the  meaning  of  the  exception  contained  in  the  insurance 
policy,  and  it  should  be  interpreted  according  to  the  ordinary 
meaning  of  the  words  used. 

It  may  not  be  out  of  place  to  mention  that  the  exception 
contained  in  the  insurance  policy  is  taken  from  The  Insurance 
Act,  R.S.O.  1937,  c.  256,  s.  201,  clause  (d),  which  was  first  put 
in  the  statute  in  1932  by  22  Geo.  V,  c.  25,  s.  183d,  clause  (d). 
Subs.  2 of  s.  47  of  The  Highway  Traffic  Act  was  not  enacted 
until  1935,  by  25  Geo.  V,  c.  26,  s.  11.  The  later  statute  cannot 
very  well  be  considered  to  have  affected  the  interpretation  of 
the  earlier,  and  it  should  continue  to  be  given  its  ordinary 
meaning. 

The  trial  judge  concluded,  however,  that  the  appellant  was 
prevented  by  its  conduct  from  denying  liability  in  respect  of 
the  loss  or  damage  from  bodily  injuries  for  which  the  respond- 
ent had  recovered  judgment  against  the  administratrix  of 
the  deceased  Krug,  notwithstanding  that  liability  in  respect 
of  such  loss  or  damage  was  expressly  excepted  from  the  policy. 
He  gave  judgment,  therefore,  against  appellant,  as  he  would 
have  done  had  the  policy  plainly  covered  the  loss  or  damage 
from  respondent’s  injuries,  instead  of  expressly  excepting  it. 
The  following  are  the  matters  in  evidence  that  led  him  to  this 
result. 

By  a term  of  the  policy  the  appellant  agreed  to  defend,  in 
the  name  and  on  behalf  of  any  person  insured  by  the  policy 
and  at  the  cost  of  the  insurer,  any  civil  action  which  might  at 
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any  time  be  brought  against  such  person  on  account  of  such 
loss  or  damage  to  persons  or  property  as  are  covered  by  the 
indemnity  clauses. 

When  respondent  brought  her  action  for  damages,  for  her 
injuries  received  in  the  accident,  against  the  administratrix  of 
the  deceased  Krug,  the  appellant  caused  an  appearance  to  be 
entered  and  the  action  to  be  defended  on  behalf  of  the  adminis- 
tratrix. Appellant  was  not  then  prepared  to  admit  liability  to 
the  insured  or  his  estate  under  its  policy,  and  followed  a prac- 
tice quite  common  with  insurers  under  similar  circumstances. 
Appellant  entered  into  an  agreement  with  the  administratrix  by 
which  the  latter  authorized  appellant  to  investigate  and  to  de- 
fend, in  the  name  of  the  administratrix,  any  action  arising  out 
of  the  accident,  and  to  carry  on  negotiations  for  settlement, 
and,  if  appellant  deemed  it  advisable,  to  compromise  or  settle 
any  such  claim  and  to  consent  to  judgment  confirming  such 
settlement.  Appellant  reserved  the  right  at  any  time,  on  giving 
ten  days’  notice,  to  discontinue  the  defence,  and  it  was  agreed 
finally  that  the  agreement  and  anything  done  or  omitted  to  be 
done  by  either  party  pursuant  thereto,  should  be  done  without 
prejudice  to  either  party  under  the  policy  or  under  The  Insur- 
ance Act  or  otherwise. 

The  purpose  of  the  agreement  is  quite  obvious.  There  is 
an  action  against  the  administratrix  to  be  defended.  The  action 
may  or  it  may  not  involve  liability  of  the  insured,  against  which 
the  policy  promises  indemnity,  and  it  may  be  that,  whether  it 
does  or  does  not,  there  are  circumstances  already  known,  or 
that  may  be  discovered,  that  entitle  the  insurer  to  be  relieved 
of  liability  to  the  insured  on  the  policy.  With  matters  in  this 
condition  the  insurer  and  the  insured  consider  it  the  wiser 
course,  instead  of  immediately  fighting  each  other,  to  defend 
the  claimant’s  lawsuit  and  find  out  first  whether  or  not  there 
was  really  anything  for  them  to  fight  with  each  other  about. 

I should  think  it  was  none  of  the  respondent’s  business  that 
the  administratrix  and  the  appellant  had  so  agreed.  She  did 
not  alter  her  own  position  in  the  slightest  degree  by  reason 
of  the  agreement,  or  by  reason  of  what  was  done  under  it. 
No  representations  were  made  to  her  that  invited  or  called  for 
any  action  on  her  part.  If  she  succeeded  in  her  action — as 
she  did — it  was  probable  that  she  would  make  attempts  to  col- 
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lect  her  judgment  from  one  or  both  of  the  parties  to  the  agree- 
ment, as  she  has  in  fact  done.  She  issued  execution  on  the 
judgment  against  the  administratrix  and  she  has  sued  the  in- 
surer. They  were  both,  therefore,  concerned  in  defending  the 
action  and  in  defeating  her  claim,  if  they  could.  Appellant 
entered  into  the  agreement  expressly  without  prejudice  to  its 
position  under  the  policy,  thereby  preserving  all  its  rights  and 
defences  against  the  insured.  I am  wholly  at  a loss  to  see  how, 
by  entering  into  this  agreement  and  acting  upon  it,  the  appel- 
lant can  be  deemed  to  have  undertaken,  or  to  have  become 
obligated  to  respondent  to  pay  her  claim. 

As  to  estoppel  by  representation,  it  is  said  that  three  things 
are  necessary:  “(1)  a representation  made,  (2)  that  it  is  untrue, 
and  (3)  that  the  party  to  whom  it  is  made  has  acted  upon  it  to 
his  detriment”:  Everest  and  Strode’s  Law  of  Estoppel,  3rd  ed. 
1923,  p.  245.  None  of  these  is  present  here.  Respondent’s 
counsel  was  careful,  however,  to  say  that  the  principle  of  law 
upon  which  he  relied  might  not  be  properly  termed  “estoppel”. 
It  might  be  “election”  or  “waiver”.  I confess  that,  after  some 
search,  I cannot  find  any  principle  of  law  that  will  support  the 
judgment.  There  was  no  relationship  existing  as  between  ap- 
pellant and  respondent  that  called  for  any  “election”  on  the 
part  of  appellant.  It  has  taken  no  inconsistent  positions. 

Such  a case  as  England  v.  Dominion  of  Canada  General 
Insurance  Co.,  [1931]  O.R.  264,  [1931]  3 D.L.R.  489,  affirmed 
40  O.W.N.  508,  which  the  learned  trial  judge  has  cited,  is  clearly 
distinguishable  from  this  case.  There,  the  insurer  undertook 
of  its  own  motion,  and  without  any  consent  or  agreement  of 
the  insured,  to  defend  the  action  brought  against  the  insured. 
There  was  no  reservation  of  rights  or  positions  as  between 
them.  It  was  held  that  under  such  circumstances  the  insurer 
could  not  dispute  its  liability  to  indemnify  the  insurer  against 
the  judgment  obtained  against  the  latter  in  the  action  that 
the  insurer  had  so  defended.  It  is  to  prevent  that  sort  of  thing 
happening  that  the  waiver  agreement  was  taken  in  this  case. 
Further,  in  the  England  case,  instead  of  s.  205  of  The  Insur- 
ance Act,  under  which  respondent  claims  her  right  to  sue,  the 
claimant  brought  action  under  s.  85(1)  of  The  Insurance  Act, 
R.S.O.  1927,  c.  222  (since  repealed).  By  that  statute  the 
claimant  was  held  entitled  to  stand  in  the  shoes  of  the  insured, 
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subject  to  the  same  equities  as  the  insured  would  have  had  if 
the  judgment  recovered  had  been  satisfied. 

Instead  of  standing  in  the  favourable  position  provided  by 
the  earlier  statute  the  present  respondent  is  forced  to  bring  a 
class  action  on  behalf  of  herself  and  others,  which  in  itself  is  a 
formidable  objection  to  her  asserting  rights  of  action  arising 
from  estoppel  or  election  affecting  only  herself. 

While  it  is  desirable  that  the  respondent  should  collect  her 
judgment  from  anyone  who  is  liable  to  pay  it,  there  is  no  such 
liability  on  the  part  of  the  appellant.  The  appeal  is,  therefore, 
allowed  and  the  action  dismissed,  both  with  costs,  if  demanded. 

Laidlaw  J.A.: — The  defendant  appeals  from  a judgment 
pronounced  by  Mr.  Justice  LeBel  on  the  12th  November  1947, 
after  trial  without  a jury  at  Toronto  on  17th  and  18th  March 
1947.  The  plaintiff  gave  notice  of  intention  upon  the  hearing 
of  the  appeal  to  contend  that  “if  the  formal  judgment  is  too 
restrictive,  it  should  be  varied  as  the  Court  may  decide”. 

The  action  was  brought  by  the  plaintiff  pursuant  to  the 
provisions  of  s.  205(1)  of  The  Insurance  Act,  R.S.O.  1937,  c.  256, 
to  have  the  insurance  money  said  by  the  plaintiff  to  be  payable 
under  a certain  motor  vehicle  liability  policy  of  insurance,  issued 
by  the  defendant  to  the  late  Albert  E.  Krug,  applied  in  or 
towards  satisfaction  of  a judgment  recovered  by  her  against  the 
estate  of  the  insured  and  of  any  other  judgments  or  claims 
against  the  insured  covered  by  the  indemnity  provided  by  the 
policy.  It  is  brought  on  behalf  of  herself  and  of  all  other 
persons  having  such  judgments  or  claims. 

The  plaintiff  is  a registered  nurse  residing  at  Toronto. 
In  the  month  of  August  1941  she  was  employed  in  that  capacity 
by  the  late  Albert  E.  Krug.  She  was  travelling  with  him  in  a 
motor  vehicle  owned  by  him  and  driven  by  a chaff eur  employed 
by  him  under  an  arrangement  with  Toronto  Motor  Car  Limited. 
A collision  occurred  between  the  motor  vehicle  in  which  they 
were  riding  and  another  motor  vehicle  travelling  on  the  high- 
way in  the  opposite  direction.  The  plaintiff  suffered  serious 
injuries  and  the  late  Mr.  Krug  was  killed  as  a result  of  the 
collision.  The  plaintiff  brought  an  action  against  Ethel  Amelia 
Krug,  administratrix  of  the  estate  of  the  said  Albert  E.  Krug, 
deceased,  and  Toronto  Motor  Car  Limited,  and  claimed  dam- 
ages on  the  ground  that  both  defendants  were  responsible  for 
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the  negligence  of  the  driver  of  the  motor  vehicle  in  which  she 
was  riding  and  that  the  late  Albert  E.  Krug  was  also  negligent 
in  certain  particulars.  The  action  was  dismissed  with  costs, 
and  the  plaintiff  thereupon  appealed  to  this  Court.  The  judg- 
ment of  the  Court  below  was  varied  by  order  dated  the  19th 
December  1944,  and  under  the  judgment  as  varied,  inter  alia, 
the  plaintiff  recovered  judgment  against  the  defendant  Ethel 
Amelia  Krug,  administratrix  of  the  estate  of  Albert  E.  Krug, 
for  $7,500  and  certain  costs. 

The  present  action  was  commenced  on  the  15th  May  1945, 
and  by  her  statement  of  claim  as  amended  the  plaintiff  alleges, 
inter  alia,  that  the  judgment  of  the  Court  of  Appeal  dated  the 
19th  December  1944  in  her  favour  “is  in  respect  of  bodily  injuries 
sustained  by  the  plaintiff  arising  out  of  the  ownership,  operation 
or  use  in  Canada  of  the  automobile  insured  under  the  said  policy 
of  insurance”.  The  statement  of  claim  as  amended  includes 
certain  carefully  prepared  pleas  which  form  the  basis  of  the 
argument  by  counsel  in  this  Court,  and  it  will  be  convenient  now 
to  reproduce  them  from  the  pleading  as  follows: 

“12.  The  plaintiff  pleads  that  the  defendant  had  a right  to 
defend  the  action  brought  by  the  plaintiff  against  the  said  Ethel 
Amelia  Krug  only  if  and  so  long  as  it  intended  bona  fide  to 
pay,  within  the  limits  of  its  policy,  any  judgment  which  the 
plaintiff  might  recover  in  the  said  action  against  the  said  Ethel 
Amelia  Krug;  and  the  plaintiff  pleads  that  the  defendant  de- 
fended or  continued  to  defend  the  said  action  without  having 
a bona  fide  intention  to  pay  and  thereby  committed  a tort  or 
a succession  of  torts  upon  the  plaintiff,  and  thereby  caused 
damage  to  the  plaintiff  in  depriving  her  of  every  opportunity, 
of  an  early  default  judgment  against  the  said  Ethel  Amelia 
Krug,  and,  in  the  alternative,  depriving  her  of  every  opportunity 
of  a settlement  of  her  action  against  the  said  Ethel  Amelia  Krug 
and  in  causing  her  heavy  losses  in  the  way  of  legal  expenses. 
The  plaintiff  has  been  delayed  so  long  by  the  improper  defence 
by  the  defendant  of  her  action  against  the  said  Ethel  Amelia 
Krug  that  the  sheriff  has  now  made  a return  of  nulla  bona  to 
the  plaintiff’s  writ  of  execution. 

“13.  The  plaintiff  pleads  that  the  defendant  defended  the 
action  brought  by  the  plaintiff  against  the  said  Ethel  Amelia 
Krug  in  the  Supreme  Court  of  Ontario  and  that  the  defendant 
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is  therefore  stopped  from  denying  its  obligations  to  make  pay- 
ment to  the  plaintiff  as  herein  required,  and  further  that  the 
defendant  is  therefore  bound  by  the  said  order  of  the  Court  of 
Appeal  of  Ontario  and  the  reasons  therefor. 

“14.  The  plaintiff  will  refer  to  the  said  return  of  Nulla  Bona 
at  the  trial  of  this  action. 

“15.  The  plaintiff  further  pleads  that  she  is  a judgment 
creditor  as  aforesaid  of  the  said  Ethel  Amelia  Krug  that  her 
judgment  is  wholly  unsatisfied  and  that  the  defendant  is  a person 
within  Ontario  indebted  to  the  judgment  debtor,  Ethel  Amelia 
Krug  by  virtue  of  the  said  Policy  and  the  improper  defence  of 
the  said  action  by  the  defendant  and  that  the  debt  should  be 
attached  to  answer  the  judgment  debt  of  the  plaintiff  in  whole 
or  in  part.” 

The  principal  defence  to  the  action,  and  the  argument  of 
counsel  for  the  appellant  in  this  court,  can  be  stated  briefly. 
It  is  that  the  plaintiff  has  failed  to  show  to  the  Court  that  she 
has  any  right  of  action  in  law  against  the  defendant  under  s. 
205(1)  of  The  Insurance  Act  or  otherwise.  The  defendant  also 
pleads,  and  counsel  on  its  behalf  contends,  that  in  any  event  the 
action  was  not  brought  within  one  year  after  the® happening  of 
the  loss  and  that  in  consequence  the  right,  if  any,  to  bring  the 
action  is  barred  by  lapse  of  time. 

At  the  outset,  it  is  plain  that  the  plaintiff  has  no  right  of 
action  against  the  defendant  at  common  law.  Her  right  of 
action,  if  any,  must  be  found  in  legislation.  She  relies  on  s. 
205(1)  of  The  Insurance  Act,  which  I now  quote  as  follows: 

“205. — (1)  Any  person  having  a claim  against  an  insured, 
for  which  indemnity  is  provided  by  a motor  vehicle  liability 
policy,  shall,  notwithstanding  that  such  person  is  not  a party 
to  the  contract,  be  entitled,  upon  recovering  a judgment  therefor 
against  the  insured,  to  have  the  insurance  money  payable  under 
the  policy  applied  in  or  towards  satisfaction  of  his  judgment 
and  of  any  other  judgments  or  claims  against  the  insured  covered 
by  the  indemnity  and  may,  on  behalf  of  himself  and  all  persons 
having  such  judgments  or  claims,  maintain  an  action  against 
the  insurer  to  have  the  insurance  money  so  applied.” 

It  appears  plainly  in  the  above  enactment  that  the  person  to 
whom  the  right  therein  described  is  given  must  possess  two 
qualifications,  namely:  (1)  that  he  or  she  has  a claim  against 
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an  insured  “for  which  indemnity  is  provided  by  a motor  vehicle 
liability  policy”;  (2)  that  he  or  she  has  recovered  a judgment 
against  the  insured  “therefor”,  that  is,  for  a claim  “for  which 
indemnity  is  provided  by  a motor  vehicle  liability  policy”. 

There  can  be  little  or  no  doubt  that  a person  who  seeks  to 
assert  a right  of  action  under  s.  205(1),  must  affirmatively  estab- 
lish that  he  or  she  is  a person  possessing  both  of  the  qualifications 
expressly  set  forth  therein.  If  either  of  such  qualifications  is 
lacking  in  a person,  there  is  no  right  in  him  or  her  to  maintain 
an  action  of  the  kind  described  in  the  legislation.  I proceed  to 
examine  the  qualifications,  if  any,  of  the  plaintiff.  The  first 
matter  for  consideration  is  the  nature  of  her  claim  against  the 
insured,  the  estate  of  the  late  Albert  E.  Krug.  She  based  her 
claim  on  the  ground  of  negligence  of  the  chauffeur  who  was 
driving  the  motor  vehicle  in  which  she  was  riding  at  the  time  of 
the  collision  and  on  the  ground  of  negligence  of  the  late  Albert 
E.  Krug  as  employer  of  the  chauffeur.  Her  case  was  not  con- 
fined by  her  pleading  to  one  in  which  she  sought  to  establish 
liability  on  the  part  of  the  owner  of  a motor  vehicle  under  s. 
47(1)  of  The  Highway  Traffic  Act,  R.S.O.  1937,  c.  288.  She 
rested  her  right  also  on  the  ground  that  the  defendant  estate  was 
liable  at  common  law  by  reason  of  a breach  of  duty  owing  by 
the  late  Mr.  Krug  to  her  and  arising  out  of  the  relationship  of 
master  and  servant.  Counsel  for  the  plaintiff  contended  (as 
reported  in  Harrison  v,  Toronto  Motor  Car  Limited  and  Krug, 
[1945]  O.R.  1 at  2)  that  the  action  was  not  brought  against  the 
estate  as  owner  but  as  employer,  and  the  plaintiff  relied  on  her 
rights  at  common  law  founded  on  the  relationship  of  piaster  and 
servant.  The  Court  of  Appeal  gave  effect  to  that  contention 
and  did  not  base  its  judgment  on  the  provisions  of  s.  47(1)  of 
The  Highway  Traffic  Act. 

The  main  question  then  arising  is  whether  the  plaintiff’s 
claim  is  one  for  which  indemnity  is  provided  by  the  motor  vehicle 
liability  policy  issued  by  the  defendant  to  the  late  Mr.  Krug. 
That  policy  is  governed  in  form  and  in  content  by  the  provisions 
of  The  Insurance  Act.  The  contract  of  insurance  must  be  in 
accordance  with  the  requirements  of  that  Act.  Section  A of 
the  policy,  under  the  heading  “Third  Party  Liability”,  is  in- 
tended to  satisfy  the  statutory  requirements  and  to  include  the 
provisions  oT  ss.  198  and  201  of  The  Insurance  Act.  Section 
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198(1)  defines  the  coverage  of  “every  owner’s  policy”.  It  “shall 
insure  the  person  named  therein  . . . against  the  liability 

imposed  by  law  upon  the  insured  named  therein  . . . for  loss 
or  damage, — 

“(a)  arising  from  the  ownership,  use  or  operation  of  any  such 
automobile  . . . and 
“(h)  resulting  from 

“ (i)  bodily  injury  to  or  death  of  any  person;  or 
“(ii)  damage  to  property;  or 
“(iii)  both.” 

An  ambiguity  and  a difficulty  in  construction  of  the  language 
quoted  is  apparent.  It  is  not  certain  whether  the  phrase  “arising 
from  the  ownership,  use  or  operation  of  any  such  automobile” 
qualifies  the  immediately  preceding  words  “loss  or  damage”  or 
whether  it  qualifies  the  earlier  words  “liability  imposed  by  law”. 
In  one  view,  the  coverage  extends  to  unlimited  liability  imposed 
by  law  for  loss  or  damage  arising  from  certain  sources.  In  the 
other  view,  the  source  of  the  loss  or  damage  is  unlimited,  but 
the  liability  imposed  by  law  is  limited.  I do  not  know  how 
ownership  of  an  automobile  can  give  rise  to  loss  or  damage, 
or  what  kind  of  case  or  circumstance  the  legislation  is  intended 
to  cover  by  the  words  “loss  or  damage  . . . arising  from  the 
ownership  ...  of  such  automobile”,  but  nevertheless  I am 
not  satisfied  that  the  qualifying  phrase  was  intended  to  limit 
the  “liability  imposed  by  law”  on  an  insurer.  I prefer  to  con- 
strue the  language  of  the  section  in  such  a way  that  the  qualify- 
ing phrase  applies  to  the  words  “loss  or  damage”  immediately 
preceding  the  phrase. 

It  is  beyond  controversy  that  the  loss  or  damage  suffered  by 
the  plaintiff  arose  from  the  operation  of  the  automobile  in  which 
she  was  riding  at  the  time  of  the  accident.  Liability  of  the 
estate  of  the  late  Mr.  Krug  has  been  imposed  on  it  by  law  for 
such  loss  or  damage,  and  by  virtue  of  the  provisions  of  s.  198 
of  The  Insurance  Act  and  the  corresponding  provisions  in  the 
policy  of  insurance  the  defendant  insured  the  estate  against  that 
liability,  unless  an  exception  from  liability  of  the  insurer  is  con- 
tained in  some  other  provision  in  The  Insurance  Act.  The  excep- 
tions from  liability  of  an  insurer  under  an  owner’s  policy  are 
contained  in  s.  201  of  The  Insurance  Act.  I first  observe  the 
scheme  of  that  section.  It  creates  exceptions  from  liability  in 
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every  case  described  in  clauses  a to  f inclusive,  but  clauses  e 
and  / are  conditional  exceptions.  In  those  particular  cases,  cov- 
erage provided  by  an  insurer  in  an  owner’s  policy  may  be 
extended  so  that  the  insurer  may  assume  the  risk  and  an  owner 
may  obtain  insurance  against  liability  for  loss  or  damage  falling 
within  the  description  in  any  of  these  clauses.  But  the  extended 
coverage  can  only  be  provided  in  the  manner  and  by  the  means 
specified  in  s.  203,  that  is,  by  an  endorsement  on  the  policy  and 
in  consideration  of  an  additional  stated  premium  and  “not  other- 
wise”. 

Counsel  for  the  appellant  contends  that  the  plaintiff  was  a 
person  “being  carried  in”  the  automobile  within  the  meaning  of 
clause  d of  s.  201  and  of  the  corresponding  provision  in  the  policy 
of  insurance.  I think  the  language  used  in  clause  d of  s.  201  is 
unambiguous  and  that  the  words  “any  person  being  carried  in 
. . . the  automobile”  must  be  given  their  natural  and  ordinary 
sense.  The  word  “carried”  in  its  ordinary  sense  and  usage  in 
this  context  means  “conveyed  by  vehicle”.  I can  see  no  reason 
to  give  the  language  such  a restricted  meaning  as  to  exclude 
the  plaintiff.  She  chose  in  the  course  of  the  practice  of  her 
profession  to  accompany  the  late  Mr.  Krug  while  he  was  travel- 
ling in  his  own  vehicle  from  one  place  to  another,  and  she  was 
an  occupant  of  the  automobile  by  her  own  free  will  and  election. 
I think  it  is  unnecessary  for  me  to  consider  the  application  of  the 
clause  to  any  other  circumstances  or  conditions.  In  Harrison 
V.  Toronto  Motor  Car  Limited  and  Krug,  supra,  Gillanders  J.A. 
appeared  to  be  of  a view  contrary  to  what  I now  express  and 
mentioned  cases  where,  applied  literally,  the  words  would  in 
his  opinion  lead  to  a surprising  result.  But  in  that  case  the 
Court  did  not  determine  that  the  plaintiff  was  not  a person 
carried  in  the  automobile  within  the  meaning  of  those  words  as 
used  in  s.  47(2)  of  The  Highway  Traffic  Act.  The  determination 
of  that  question  was  not  necessary  for  the  judgment  and  was 
not  the  ratio  decidendi  of  it. 

In  Koos  V,  McVey,  [1937]  O.R.  369  at  372,  [1937]  2 D.L.R. 
496,  Macdonnell  J.A.  says:  “ . . . the  words  ‘any  person 

being  carried  in,  or  upon’  &c.,  mean  any  person  other  than  the 
owner  or  driver.”  I agree  that  that  is  the  proper  meaning  and 
interpretation  of  the  words.  It  is  also  to  be  pointed  out  that 
the  learned  trial  judge  held  that  the  plaintiff  was  a person  “car- 
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ried  in”  the  automobile,  and  I think  he  was  right  in  reaching 
that  conclusion. 

It  is  a fact  that  there  was  no  endorsement  on  the  policy  of 
insurance  in  question,  as  required  by  s.  203  of  The  Insurance 
Act,  extending  the  coverage  to  loss  or  damage  falling  within  the 
scope  of  clause  d of  s.  201.  That  fact  was  also  found  by  the 
learned  trial  judge.  It  follows,  therefore,  that  under  the  provi- 
sions  of  s.  201(d),  which  were  also  set  forth  in  the  policy,  there 
is  no  liability  under  the  policy  to  indemnify  the  insured  against 
the  loss  or  damage  suffered  by  the  plaintiff.  If  the  defendant 
be  liable  to  the  plaintiff  for  such  loss  or  damage,  the  liability 
must  be  founded  otherwise  than  under  the  provisions  of  The 
Insurance  Act  or  the  owner’s  policy  and  notwithstanding  the 
provisions  therein. 

The  learned  trial  judge  held  that  the  defendant  is  liable  by 
application  of  the  principles  relating  to  estoppel.  The  effect  ob- 
tained by  such  application  is  threefold:  (1)  It  supplied  proof 

of  the  essential  part  of  the  plaintiff’s  case  required  by  s.  205(1) 
of  The  Insurance  Act.  (2)  It  relieved  the  plaintiff  of  the  onus 
of  proof  resting  upon  her  under  that  section  of  the  statute.  (3)  It 
created  a new  obligation  and  liability  of  an  insurer  notwithstand- 
ing the  provisions  of  The  Insurance  Act  and  of  the  owner’s 
policy  issued  in  accordance  therewith. 

In  Low  V.  Bouverie,  [1891]  3 Ch.  82,  Bowen  L.J.,  at  p.  105, 
said:  “Estoppel  is  only  a rule  of  evidence;  you  cannot  found  an 

action  upon  estoppel.”  It  is  not  a substitute  for  evidence.  It  is 
- not  proof  of  any  part  of  a case.  It  does  not  supply  a requisite 
to  the  establishment  of  a case.  Thus,  in  this  case  it  does  not 
serve  as  proof  that  the  plaintiff  had  a claim  for  which  indemnity 
is  provided  by  the  motor  vehicle  liability  policy  issued  by  the 
defendant,  or  that  she  had  a judgment  therefor.  Likewise,  it 
does  not  relieve  the  plaintiff  from  the  burden  of  showing  that 
she  is  a person  possessing  the  necessary  qualifications  to  main- 
tain the  present  action.  Finally,  it  is  plain  to  me  that  the  rule 
of  estoppel  cannot  be  given  the  effect  of  creating  a substantive 
right  in  law  which  does  not  otherwise  exist  in  favour  of  a person. 
It  cannot  be  employed  to  impose  liability  in  a case  where  there 
is  no  liability  imposed  by  law  on  a person,  and  certainly  it  cannot 
be  employed  to  create  an  obligation  or  liability  on  the  part  of 
a person,  as  in  this  case,  where  such  person  is  expressly  exempted 
by  statute  from  such  liability. 
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Counsel  for  the  respondent  relies  upon  the  acts  and  conduct 
of  the  defendant  in  assuming  and  continuing  the  defence  of  the 
action  commenced  by  the  plaintiff  against  the  estate  of  the  late 
Albert  E.  Krug  and  Toronto  Motor  Car  Limited.  He  also  relies 
on  the  provisions  in  a “non-waiver  agreement”  made  between 
the  defendant  and  Ethel  Amelia  Krug.  In  particular,  he  refers 
to  a recital  in  that  agreement  as  follows : 

“And  whereas  it  is  alleged  that  the  said  Albert  E.  Krug, 
and  the  party  of  the  first  part  as  such  administratrix,  have  for- 
feited the  right  to  indemnity  under  the  said  contract  of  insur- 
ance.” 

He  argues  that  there  was  a false  representation  by  the 
defendant  to  the  plaintiff,  that  the  representation  was  intended 
to  be  acted  upon  by  her,  and  that  she  did  act  upon  it  and  alter 
her  position  to  her  prejudice.  In  particular,  counsel  emphasized 
and  urged  the  plea  as  set  out  in  para.  12  of  the  statement  of 
claim  quoted  above.  In  my  opinion,  neither  the  defence  by  the 
defendant  of  the  first  action  commenced  by  the  plaintiff  nor 
the  provision  in  the  non-waiver  agreement  mentioned  amounts 
to  a false  representation  by  the  defendant  to  the  plaintiff.  In 
any  event,  the  plaintiff  did  not  act  to  her  prejudice  upon  any 
representation  made  by  the  defendant.  She  was  a stranger  to 
the  matters  of  arrangement  between  the  defendant  and  its  insured 
and  could  not  properly  rely  upon  any  acts  or  conduct  as  between 
them  to  constitute  estoppel  in  her  favour.  The  question  is  dis- 
cussed in  Vandepitte  v.  Preferred  Accident  Insurance  Corpora- 
tion of  New  York,  [1933]  A.C.  70,  [1933]  1 D.L.R.  289,  [1932] 
3 W.W.R.  573.  In  that  case  the  respondents  were  the  insurers 
and  they  took  up  and  conducted  the  defence  of  an  action  brought 
against  Jean  Berry,  a daughter  of  the  insured,  who  was  not  a 
party  to  the  contract  of  insurance.  It  was  argued  that  even  if 
in  fact  she  was  not  insured  within  the  meaning  of  s.  24  of  the 
British  Columbia  Insurance  Act,  1925,  she  became  so  by  reason 
of  an  estoppel.  Lord  Wright,  at  p.  82,  stated : 

“ . . . the  only  estoppel  alleged  was  a matter  between  the 
respondents  and  Jean  Berry:  the  respondents  took  up  and  con- 
ducted Jean  Berry’s  defence  in  the  claim  for  damages,  and  it  was 
said  that  in  doing  so  they  conclusively  admitted  she  was  the 
insured.  Even,  however,  if  that  were  so,  that  would  not  benefit 
the  appellant,  because  she  was  no  party  to  any  such  estoppel. 
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and  further  s.  24  is  dealing  with  one  who  is  insured  in  fact  and 
by  an  actual  contract.  Their  Lordships  do  not  think,  however, 
that  any  such  estoppel  is  made  out  even  as  between  Jean  Berry 
and  the  respondents.” 

Counsel  for  the  respondent  also  endeavoured  by  argument  to 
support  the  plea  contained  in  para.  15  of  the  statement  of  claim, 
namely,  that  the  plaintiff  has  a wholly  unsatisfied  judgment 
against  the  administratrix  of  the  estate  of  the  late  Albert  E. 
Krug  and  that  the  defendant  is  a person  within  Ontario  indebted 
to  the  judgment  debtor.  I need  not  discuss  this  plea  or  argu- 
ment at  length.  There  was  no  indebtedness  on  the  part  of  the 
defendant  to  the  judgment  debtor  and  there  was  no  debt  which 
could  be  made  the  subject  of  attachment. 

The  action  which  the  plaintiff  now  seeks  to  maintain  against 
the  defendant  must  fail  on  the  simple  ground  that  she  has  not 
established  that  she  is  a person  to  whom  the  right  created  by 
s.  205(1)  of  The  Insurance  Act  has  been  given.  She  failed  to 
establish  that  she  had  a claim  ‘Tor  which  indemnity  is  provided 
by  a motor  vehicle  liability  policy”  and  she  failed  to  prove  that 
she  had  recovered  a judgment  for  such  a claim.  On  the  contrary, 
she  produced  and  filed  as  part  of  her  case  a motor  vehicle  lia- 
bility policy  which,  properly  construed,  shows  that  there  was 
no  indemnity  provided  therein  for  the  loss  or  damage  sustained 
by  her. 

My  opinion  and  conclusion  is  that  the  appeal  should  be  allowed 
with  costs.  The  judgment  of  the  Court  below  should  be  set 
aside  and  in  place  thereof  the  action  should  be  dismissed  with 
costs. 

Roach  J.A.: — The  defendant  was  the  insurer  of  one  Albert 
E.  Krug  under  a “standard  automobile  policy  (owner’s  form)” 
covering  certain  risks  in  respect  of  a motor  car  owned  by  him. 

In  the  month  of  August  1941,  at  a time  when  the  plaintiff 
and  the  insured  were  both  riding  in  the  automobile  and  it  was 
being  driven  by  a servant  of  the  insured,  one  McKenzie,  it  col- 
lided with  another  automobile  and  as  a result  the  insured  was 
killed  and  the  plaintiff  was  seriously  injured. 

The  plaintiff  subsequently  brought  an  action,  hereinafter 
referred  to  as  the  original  action,  against  the  personal  represen- 
tative of  the  insured  to  recover  damages  resulting  from  her 
injuries.  The  action  was  dismissed  by  the  trial  judge  but  on  an 
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appeal  to  this  Court  the  plaintiff  recovered  judgment  in  the 
sum  of  $7,500  and  costs.  The  reasons  for  judgment  in  this  Court 
are  reported  in  [1945]  O.R.  1,  [1945]  ID.L.R.  286. 

The  plaintiff  issued  execution  on  her  judgment  and  the 
sheriff  made  a return  of  nulla  bona. 

The  plaintiff  then  brought  this  action,  in  which  she  sues  on 
behalf  of  herself  and  all  persons  having  judgments  or  claims 
against  the  insured  or  his  estate  for  which  indemnity  is  provided 
by  the  policy,  and  she  claims  to  have  the  insurance  moneys  pay- 
able thereunder  applied  thereon.  This  action  was  tried  by  Mr. 
Justice  LeBel  and  for  written  reasons  delivered  by  him  it  was 
adjudged  that  the  plaintiff  recover  the  sum  of  $5,000,  that  amount 
being  the  limit  of  liability  under  the  policy  for  bodily  injury  to 
one  person,  together  with  interest  thereon,  and  the  further  sum 
of  $3,670.88,  being  costs  in  the  original  action  and  interest  there- 
on. From  that  judgment  the  defendant  now  appeals. 

The  plaintiff  relies  upon  the  authority  contained  in  s.  205(1) 
of  The  Insurance  Act,  R.S.O.  1937,  c.  256,  which  provides  that: 

“Any  person  having  a claim  against  an  insured,  for  which 
indemnity  is  provided  by  a motor  vehicle  liability  policy,  shall, 
notwithstanding  that  such  person  is  not  a party  to  the  contract, 
be  entitled,  upon  recovering  a judgment  therefor  against  the 
insured,  to  have  the  insurance  money  payable  under  the  policy 
applied  in  or  tow’ards  satisfaction  of  his  judgment  and  of  any 
other  judgments  or  claims  against  the  insured  covered  by  the 
indemnity  and  may,  on  behalf  of  himself  and  all  persons  having 
such  judgments  or  claims,  maintain  an  action  against  the  insurer 
to  have  the  insurance  money  so  applied.” 

The  question  at  once  arises:  Has  the  plaintiff  recovered  a 

judgment  on  a claim  for  which  indemnity  is  provided  by  the 
policy  of  insurance? 

In  her  statement  of  claim  in  the  original  action  the  plaintiff 
pleaded  that  she  had  been  in  the  employ  of  the  late  Mr.  Krug 
as  his  nurse  and  that  at  the  time  when  and  place  where  she 
received  her  injuries  she  was  then  acting  within  the  scope  of 
her  employment;  that  the  collision  was  caused  by  the  negligence 
of  the  driver,  McKenzie,  who  she  alleged  was  not  only  the  servant 
or  agent  of  Krug  but  also  the  servant  or  agent  of  the  other 
defendant  in  that  action,  Toronto  Motor  Car  Limited.  The  plain- 
tiff also  pleaded  The  Workmen’s  Compensation  Act,  R.S.O.  1937, 
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c.  204,  s.  1(1)  (/)  and  s.  121.  In  her  statement  of  defence  the 
personal  representative  of  the  deceased,  Krug,  pleaded,  inter  alia, 
that  at  the  time  when  the  plaintiff  received  her  injuries  she  was 
being  carried  without  compensation  in  the  Krug  car  and  that 
by  virtue  of  s.  47(2)  of  The  Highway  Traffic  Act,  R.S.O.  1937, 
c.  288,  she  had  no  cause  of  action  against  Krug  or  his  estate. 

It  is  clear  from  the  plaintiff’s  pleading  in  the  original  action 
and  from  the  reasons  for  judgment  on  the  appeal  that  the  claim 
which  the  plaintiff  there  put  forward — and  the  only  claim — was 
one  based  upon  the  relationship  of  master  and  servant.  The 
judgment  which  the  plaintiff  recovered  was  on  that  claim.  Specif- 
ically it  is  a judgment  based  on  the  liability  of  Krug  qua  em- 
ployer and  not  on  his  statutory  liability  qua  owner  of  the  motor 
car. 

The  next  question  is  this:  Is  that  claim,  which  of  course 

is  now  merged  in  the  judgment,  one  for  which  indemnity  is 
provided  by  the  policy? 

The  third  party  liability  covered  by  the  policy  reads  in  part 
as  follows : 

“The  Insurer  agrees  to  indemnify  the  Insured,  his  executors 
or  administrators,  and,  in  the  same  manner  and  to  the  same 
extent  as  if  named  herein  as  the  Insured,  every  other  person  who 
with  the  Insured’s  consent  uses  the  automobile,  against  the 
liability  imposed  by  law  upon  the  Insured  or  upon  any  such 
other  person  for  loss  or  damage  arising  from  the  ownership,  use 
or  operation  of  the  automobile  within  Canada  . . . and  re- 

sulting from : 

Subsection  1.  Bodily  Injury  To  or  Death  of  Any  Person; 

“Provided  always  that  the  Insurer  shall  not  be  liable  under 
this  subsection: — 

“(d)  For  any  loss  or  damage  resulting  from  bodily  injury  to 
or  the  death  of  any  person  being  carried  in  or  upon  or  entering 
or  getting  on  to  or  alighting  from  the  automobile  . . . .” 

It  was  argued  by  counsel  for  the  appellant  that  the  claim  put 
forward  by  the  plaintiff  in  the  original  action  was  not  one 
against  which  indemnity  was  provided  by  the  policy.  In  present- 
ing that  argument  he  submitted  that  the  words  in  the  indemnify- 
ing agreement  “arising  from  the  ownership,  use  or  operation” 
qualify  the  noun  “liability”  and  not  the  words  “loss  or  damage”; 
therefore  that  indemnity  is  only  provided  against  liability  “aris- 
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ing  from”,  that  is  to  say,  founded  upon,  “ownership,  use  or  opera- 
tion”; and  that  the  plaintiff’s  claim  was  not  thus  founded  but 
was  founded  upon  the  breach  of  Krug’s  common  law  duty  as  the 
plaintiff’s  master. 

In  my  opinion  that  contention  must  fail.  The  indemnity  pro- 
vided by  the  policy  is  that  prescribed  by  s.  198(1)  of  The 
Insurance  Act,  R.S.O.  1937,  c.  256.  That  section  provides  as 
follows  : 

“Every  owner’s  policy  shall  insure  the  person  named  therein, 
and  every  other  person  who,  with  his  consent,  uses  any  automo- 
bile designated  in  the  policy,  against  the  liability  imposed  by  law 
upon  the  insured  named  therein  or  upon  any  such  other  person 
for  loss  or  damage, — 

“ (a)  arising  from  the  ownership,  use  or  operation  of  any  such 
automobile  . . . 

“(b)  resulting  from 

“ (i)  bodily  injury  to  or  death  of  any  person;  or 

“(ii)  damage  to  property;  or 

“(iii)  both.” 

The  plain  meaning  of  that  section  is  that  the  policy  shall 
insure  against  liability  for  such  loss  or  damage  as  arises  from 
ownership,  use  or  operation  and  results  in  bodily  injury,  etc. 

It  is  inaccurate  to  speak  of  liability  resulting  from  bodily 
injury,  etc.  Liability  results  from  a breach  of  a duty.  The 
breach  of  the  duty  may  result  in  bodily  injury,  etc.  In  their 
proper  and  necessary  order  there  is,  first  the  duty,  second  the 
breach,  and  third  the  injury  or  damage.  The  injury  or  damage 
results  from  the  breach,  the  breach  results  from  the  duty. 

The  plaintiff’s  injuries  were  caused  by  or  arose  from  the 
negligent  operation  of  the  automobile,  and  unless  she  comes 
within  exception  d of  subsection  1 as  being  a person  “being 
carried  in  or  upon”  the  automobile,  then  her  claim  is  one  for 
which  indemnity  was  provided  by  the  policy,  notwithstanding 
that  she  happened  to  be  the  insured’s  employee  and  suffered 
those  injuries  in  the  course  of  her  employment. 

Then  was  she  a person  being  “carried  in”  the  automobile? 

As  I read  the  judgment  of  this  Court  in  the  original  action 
it  held  the  opinion  that  she  was,  but  found  that  that  circum- 
stance, while  it  would  constitute  a bar  to  her  claim  against  the 
owner  qua  owner,  did  not  bar  her  action  based  on  the  relation- 
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ship  of  master  and  servant.  At  p.  12  Gillanders  J.A.  delivering 
the  judgment  of  the  Court,  says : 

“At  common  law  there  was  no  liability  on  the  owner  of  a 
motor  vehicle  merely  by  reason  of  ownership  for  injuries  which 
the  motor  vehicle  might  occasion  while  being  driven  by  another. 
The  liability  imposed  on  the  owner  by  what  is  now  s.  47(1) 
arises  wholly  by  reason  of  the  statute.  It  is  quite  reasonable 
to  read  subs.  2,  immediately  following,  as  excluding  the  owner 
from  the  liability  specifically  imposed  by  subs.  1 in  respect  of 
persons  mentioned  in  the  subsection.  It  is  true  that  the  dam- 
ages in  the  action  at  bar  resulted  from  negligence  in  the  operation 
of  a motor  vehicle  on  the  highway.  That  aspect  adds  some 
weight  to  the  submission  that  the  claim  here  might  be  thought 
to  be  within  the  scope  and  purview  of  the  statute.  With  some 
hesitation,  I am  inclined  to  the  view  that  one  must  go  a step 
further,  and  consider  whether  the  application  of  the  section  is 
not  further  limited.” 

Then  at  p.  13  he  continues:  “The  provisions  now  being 

considered,  being  directed  to  the  liability  of  the  owner  and  driver, 
should  be  restricted  to  their  liability  qua  owner  and  qua  driver, 
and  I think  may  not  bar  a right  of  action  due  to  some  other 
relationship.  If  the  appellant  has  a cause  of  action  against  her 
master  by  reason  of  the  negligence  of  his  servant,  subs.  2 does 
not  take  it  away,  even  though  at  the  time  it  arose  she  was 
being  carried  in  her  employer’s  motor  vehicle.” 

In  any  event  the  learned  trial  judge  in  the  present  action 
has  found  that  she  was  a person  “being  carried  in”  the  automo- 
bile and  with  that  finding  I agree. 

Mr.  Hughes  likened  the  position  of  the  plaintiff  to  that  of  a 
ship’s  doctor  or  a stewardess  on  an  air  liner.  The  comparison  is 
probably  correct.  He  argued  that  the  plaintiff  was  not  in  the 
automobile  for  the  purpose  of  “being  carried”  but  that  she  was 
there  for  the  purpose  of  discharging  her  professional  duties  and 
that  in  those  circumstances  it  should  not  be  held  that  she  was 
“being  carried”  within  the  meaning  of  those  words  as  they  appear 
in  the  policy  or  s.  201(d)  of  the  statute. 

For  myself  I cannot  ascribe  to  those  words  as  they  there 
appear  any  special  or  limited  meaning.  The  motor  vehicle  was 
in  motion  and  she  was  in  it.  It  was  carrying  her  and  she  was 
“being  carried”  in  it.  If  it  makes  any  difference — and  I am  not 
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holding  that  it  does  or  does  not — she  was  there  voluntarily. 
She  undertook  her  employment  with  the  late  Mr.  Krug  knowing 
that  it  would  be  necessary  for  her  to  travel  in  the  automobile 
with  him,  and  she  accepted  that  circumstance,  and  it  cannot  now 
be  said  that  she  was  in  the  automobile  involuntarily  or  without 
any  choice  in  the  matter. 

I should  add  before  leaving  this  feature  of  the  case  that  the 
policy  does  not  provide  the  extended  coverage  authorized  by 
s.  203  of  the  Act.  The  plaintiff  as  part  of  her  case  placed  the 
policy  in  evidence  and  it  has  not  the  endorsement  thereon  with- 
out which  such  extended  coverage  is  not  included. 

The  learned  trial  judge,  although  he  held  that  the  plaintiff’s 
claim  was  not  one  for  which  indemnity  was  provided  by  the 
policy,  decided  that  the  insurer  was  nevertheless  liable  on  the 
ground  of  estoppel  because  it  had  undertaken  the  defence  of  the 
original  action  and  the  appeal.  With  much  deference  I disagree 
with  that  decision. 

The  plaintiff,  in  order  to  succeed  in  this  action,  must  bring 
herself  squarely  within  s.  205(1)  of  the  statute,  that  is,  she  must 
show  that,  having  had  a claim  against  the  insured  for  which 
indemnity  is  provided  by  the  policy,  she  has  recovered  a judg- 
ment therefor.  Not  only  has  she  failed  to  bring  herself  within 
that  section,  but  by  making  the  policy  part  of  her  case  she 
herself  has  proved  that  indemnity  against  loss  arising  from  her 
claim  was  not  provided  thereby. 

Estoppel  is  only  a rule  of  evidence.  It  does  not  create  a cause 
of  action.  The  cause  of  action  only  exists  when  the  conditions 
set  out  in  s.  205(1)  are  satisfied. 

Quite  apart  from  the  requirements  of  the  statute  in  that 
respect  I can  in  any  event  find  no  room  for  the  application  of 
the  doctrine  of  estoppel  to  the  facts  of  this  case.  If  the  require- 
ments of  s.  205  could  be  overlooked,  and  of  course  they  cannot, 
estoppel  by  representation  in  any  event  could  arise  in  favour 
of  the  plaintiff  against  the  defendant  only  if  the  defendant  had 
made  a false  representation  to  the  plaintiff  with  the  intention 
that  she  should  act  upon  it  and  if  in  fact  she  did  act  upon  it 
and  thereby  altered  her  position:  13  Halsbury,  2nd  ed.  1934, 
para.  452,  pp.  400-1. 

It  does  not  appear  that  the  plaintiff  even  knew  that  the 
appellant  was  defending  the  original  action  or  the  appeal,  and 
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even  if  she  did  know  it  she  did  not  change  her  position  as  a 
result  thereof. 

The  judgments  in  cases  in  which  the  plaintiff  relied  upon  s. 
85(1)  of  The  Insurance  Act,  R.S.O.  1927,  c.  222  or  upon  statu- 
tory provisions  similar  thereto  in  other  Provinces  cannot  be  in 
point.  That  section  provided  : 

“In  any  case  in  which  a person  insured  against  liability  for 
injury  or  damage  to  persons  or  property  of  others  has  failed  to 
satisfy  a judgment  obtained  by  a claimant  for  such  injury  or 
damage  and  an  execution  against  the  insured  in  respect  thereof 
is  returned  unsatisfied,  such  execution  creditor  shall  have  a 
right  of  action  against  the  insurer  to  recover  an  amount  not 
exceeding  the  face  amount  of  the  policy  or  the  amount  of  the 
judgment,  in  the  same  manner  and  subject  to  the  same  equities 
as  the  insured  would  have  if  the  said  judgment  had  been  satisfied.” 

That  section  was  repealed  in  1930  by  20  Geo.  V,  c.  41,  s.  6. 

There  are  cases  in  which  an  insurer  has  been  held  liable  to 
the  insured  on  the  ground  that  by  defending  the  action  of  the 
claimant  with  knowledge  of  the  insured’s  default  or  breach  of  a 
condition  it  waived  the  default  or  breach  and  was  held  to  have 
elected  to  treat  the  claim  as  one  against  which  protection  was 
provided  by  the  policy.  Such  cases  are  Western  Canada  Accident 
and  Guarantee  Insurance  Co.  v.  Parrott,  61  S.C.R.  595,  59  D.L.R. 
307,  [1927]  2 W.W.R.  569;  and  Caddedu  v.  Mount  Royal  Assur- 
ance Company,  41  B.C.R.  110,  [1929]  2 W.W.R.  161,  [1929]  2 
D.L.R.  867. 

There  are  also  cases  where  a claimant,  having  recovered 
judgment  against  the  insured,  later  succeeded  in  an  action  against 
the  insurer  on  the  ground  of  estoppel.  Such  a case  is  England 
V.  Dominion  of  Canada  General  Insurance  Co.,  [1931]  O.R.  264, 
[1931]  3 D.L.R.  489,  affirmed  40  O.W.N.  508,  relied  upon  by  the 
learned  trial  judge.  The  plaintiff  there  succeeded  because  the 
insurer  was  estopped  as  against  the  insured  from  denying  lia- 
bility under  the  policy  and  by  virtue  of  s.  85(1)  the  claimant 
stood  in  the  shoes  of  the  insured. 

What  is  the  present  s.  205  was  first  introduced  into  The 
Insurance  Act  as  s.  1837^(1)  by  The  Insurance  Act,  1932,  c.  25. 
The  former  s.  85(1)  and  the  present  s.  205(1)  are  substantially 
different  and  cases  decided  under  the  former  can  have  no  appli- 
cation to  cases  brought  under  the  latter. 
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During  the  argument  reference  was  made  to  the  fact  that 
the  appellant  obtained  from  the  personal  representative  of  the 
deceased  a “non-waiver  agreement”  dated  3rd  December  1941, 
under  which  it  was  authorized  to  defend  the  action  in  the  name 
of  that  representative  and  by  which  it  was  also  provided  that  if  it 
did  so  the  rights  of  either  party  under  the  policy  should  not 
thereby  be  prejudiced.  That  agreement  could  be  material  in  any 
subsequent  dispute  between  the  insurer  and  the  representative  of 
the  insured,  but  for  myself  I do  not  think  it  has  any  bearing  on 
the  rights  of  the  parties  in  this  action.  The  plaintiff  here  fails 
simply  because  she  has  not  brought  herself  within  s.  205(1). 

The  appeal  must  therefore  be  allowed  and  the  action  dis- 
missed. That  result  is  unfortunate  for  the  plaintiff  but  that  is 
no  reason  for  withholding  costs.  The  appellant  should,  therefore, 
have  its  costs  of  the  action  and  of  this  appeal. 

Appeal  allowed  with  costs  and  action  dismissed  with  costs. 

Solicitors  for  the  plaintiffs  respondent:  HugheSj  Agar,  Thomp- 
son & AmySs  Toronto. 

Solicitors  for  the  defendant,  appellant:  Phelan,  O'Brien  and 
Phelan,  Toronto. 
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[COURT  OF  APPEAL.] 

Re  Blackwell* 


Wills — Dependants’  Relief — Right  of  Widower  to  Relief  under  Act — 
Discretion  of  Judge  of  First  Instance — Interference  on  Appeal — The 
Dependants’  Relief  Act,  R.8.O.  1937,  c.  214,  s.  Kb) — Inapplicability 
of  The  Evidence  Act,  R.8.0.  1937,  c.  119,  s.  11. 

Although  it  is  unusual  for  the  husband  of  a testatrix  to  apply  for 
relief  under  The  Dependants’  Relief  Act,  such  an  application  is  pos- 
sible, since  a husband  is  included  as  a “dependant”  in  s.  Kb),  and  while 
it  may  be  in  accord  with  social  custom  that  a husband  should  not 
normally  expect  to  be  given  more  out  of  his  wife’s  estate  than  she 
has  thought  fit  to  provide,  there  is  nothing  in  the  statute  to  make  it 
a rule.  In  re  Stigings,  Deceased  (1924),  34  B.C.R.  347;  In  re  Sylvester; 
Sylvester  v.  Public  Trustee,  [1941]  Ch.  87;  In  re  Styler;  Styler  v. 
Griffith,  [1942]  Ch.  387,  referred  to. 

A judge  to  whom  an  application  for  relief  under  the  statute  is  made 
is  entitled,  and  indeed  bound,  to  exercise  his  own  discretion,  and  his 
decision  should  be  interfered  with  on  appeal  only  where  he  has  taken 
into  consideration  matters  which,  under  the  Act,  should  not  be  con- 
sidered, or  has  taken  an  improper  view  of  the  purpose,  scope  or 
application  of  the  Act,  or  is  otherwise  plainly  wrong.  The  Court  of 
Appeal  should  not  interfere  merely  because,  had  it  been  in  his  place, 
it  would  not  have  made  an  allowance. 

Where,  on  such  an  application,  the  husband  testifies  only  as  to  moneys 
given  by  him  to  the  testatrix  in  her  lifetime,  and  as  to  his  own  need, 
his  present  or  prospective  resources  and  his  future  needs,  his  evidence 
does  not  require  corroboration  under  s.  11  of  the  Ontario  Evidence 
Act.  He  does  not  seek  a verdict,  judgment  or  decision  in  respect  of 
the  first  matter,  and  the  others  are  not  matters  “occurring  before  the 
death”  of  the  testatrix. 


An  appeal  by  the  beneficiaries  under  the  will  of  Elizabeth 
Mary  Blackwell,  deceased,  from  an  order  of  Lazier  Co.  Ct.  J., 
in  the  Surrogate  Court  of  the  County  of  Wentworth. 


4th  May  1948.  The  appeal  was  heard  by  Robertson  C.J.O. 
and  Laidlaw  and  Hogg  JJ.A. 

C.  W.  Robinson,  for  the  appellants:  The  only  evidence  given 
for  the  respondent  was  his  own,  and  it  was  not  corroborated, 
as  required  by  s.  11  of  The  Evidence  Act,  R.S.O.  1937,  c.  119. 
This  is  fatal  to  his  case.  [Hogg  J.A.:  Do  you  think  the  respond- 
ent’s evidence  related  to  matters  occurring  before  the  death?] 
His  whole  evidence  referred  to  payments  made  by  him  to  the 
testatrix  during  her  lifetime.  [Robertson  C.J.O. : He  does  not 
allege  an  indebtedness.  He  has  no  claim  until  after  death.  It 
is  not  the  practice  to  require  corroboration  where  a widow 
applies  for  relief  under  the  Act.]  This  case  is  very  different 
from  that  of  a widow,  since  the  respondent  here  is  relying  upon 
s.  8 of  The  Dependants’  Relief  Act,  R.S.O.  1937,  c.  214.  [Laidlaw 
J.A.:  Surely  not.  That  section  gives  a judge  a discretion  in 
fixing  an  amount,  or  evaluating  money  advanced  or  services 
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rendered,  but  the  question  here  is  merely  whether  or  not  ade- 
quate provision  was  made  for  a dependant,  under  s.  2.]  The 
respondent  claims  that  he  made  certain  payments  to  his  wife, 
and  there  is  no  corroboration  of  that  evidence.  [Robertson 
C.J.O.:  He  is  not  claiming  repayment  of  that  money.]  The 
whole  basis  of  his  application  is  that  he  was  unable  to  save 
because  of  the  payments  he  made  to  his  wife,  and  he  now  wants 
some  of  it  back,  and  s.  11  of  The  Evidence  Act  is  therefore 
applicable,  the  claim  being  against  the  executor  in  respect  of 
a matter  arising  prior  to  the  death:  Re  Jackson,  64  O.L.R.  215 
at  216,  [1929]  4 D.L.R.  213.  The  Act  provides  for  the  taking 
of  viva  voce  evidence;  the  respondent  gave  such  evidence,  and 
it  was  evidence  upon  which  the  Court  acted  in  arriving  at  its 
decision;  there  must  therefore  be  corroboration:  Re  Jones 
(1930),  38  O.W.N.  466  at  467-8. 

As  to  the  merits  of  the  appeal,  the  respondent  has  not  shown 
that  he  was  in  fact  a dependant.  The  estate  is  a small  one. 
[Hogg  J.A.:  Has  the  size  of  the  estate  anything  to  do  with  the 
matter?]  The  cases  show  that  there  are  two  questions  to  be 
answered:  (1)  What  is  the  need  of  the  applicant?  (2)  What 
is  the  size  of  the  estate?  I refer  to  In  re  Sylvester;  Sylvester  v. 
Public  Trustee,  [1941]  Ch.  87,  [1940]  4 All  E.R.  269;  In  re 
Styler;  Styler  v.  Griffith,  [1942]  Ch.  387,  [1942]  2 All  E.R. 
201;  In  re  Pointer;  Pointer  and  Shonfeld  v.  Edwards  et  al., 
[1941]  Ch.  60,  [1940]  4 All  E.R.  372;  Bosch  et  al.  v.  Perpetual 
Trustee  Company,  Limited  et  al.,  [1938]  A.C.  463.  [Robertson 
C.J.O.:  The  Bosch  case  may  not  be  a safe  guide,  since  the  New 
South  Wales  statute  differs  in  important  respects  from  ours.] 
The  English  cases  follow  it,  and  the  English  statute.  The  In- 
heritance (Family  Provision)  Act,  1938,  c.  41,  is  similar  to 
ours.  The  mere  fact  that  the  will  may  seem  to  be  morally 
wrong  is  not  enough  to  entitle  an  applicant  to  relief.  [Hogg 
J.A.:  The  statute,  in  s.  2(1),  speaks  of  future  maintenance. 
When  this  respondent  ceases  work  he  will  have  a pension  of 
about  $11  a week.] 

R.  F.  Inch,  K.C.,  for  the  respondent:  The  applicant  did  not 
base  his  claim  upon  contributions  made  by  him  towards  his 
wife’s  support,  and  his  evidence  in  this  respect  accordingly  does 
not  require  corroboration.  The  case  is  directly  within  The 
Dependants’  Relief  Act,  and  a widower  is  entitled  to  relief  under 
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the  Act:  In  re  Stigings,  Deceased  (1924),  34  B.C.R.  347.  The 
British  Columbia  statute  is  the  same  as  ours  in  effect.  The 
class  of  dependent  widowers  is  growing,  and  that  fact  should 
be  recognized  by  the  Courts.  In  re  Sylvester,  supra,  and  In  re 
Styler,  supra,  are  distinguishable.  In  In  re  Pointer,  supra,  the 
widower  was  given  an  allowance.  I refer  also  to  In  re  Allardice; 
AUardice  v.  Allardice  (1910),  29  N.Z.L.R.  959,  and  Walker  v. 
McDermott,  [1931]  S.C.R.  94,  [1931]  1 D.L.R.  662. 

C.  8.  Lees,  for  the  administrator,  submitted  his  rights  to 
the  Court. 

C,  W.  Robinson,  in  reply:  As  to  future  maintenance,  I refer 
to  Re  Vrint;  Vrint  v.  Swain,  [1940]  Ch.  920,  [1940]  3 All  E.R. 
470;  Re  Joslin;  Joslin  v.  Murch,  [1941]  Ch.  200,  [1941]  1 
All  E.R.  302. 

Cur.  adv.  vult. 

11th  May  1948.  The  judgment  of  the  Court  was  delivered  by 

Robertson  C.J.O.:- — ^The  appellants  are  the  beneficiaries 
under  the  last  will  of  Elizabeth  Mary  Blackwell,  deceased.  The 
respondent  is  her  husband,  who  has  survived  her.  The  National 
Trust  Company  Limited  is  the  administrator  of  the  estate  with 
will  annexed,  the  executor  named  in  the  will,  one  John  Pearson, 
having  predeceased  the  testatrix. 

The  appeal  is  from  an  order  made  by  his  Honour  Judge 
Lazier,  of  the  Surrogate  Court  of  the  County  of  Wentworth, 
on  the  14th  February  1948,  whereby  he  allowed  to  the  respond- 
ent, as  a dependant  of  the  testatrix,  under  The  Dependants' 
Relief  Act,  R.S.O.  1937,  c.  214,  the  sum  of  $750  or  40  per 
cent,  of  the  net  estate  of  the  testatrix,  whichever  should  be 
the  lesser  sum. 

The  testatrix  made  her  will  on  the  10th  June  1938.  She 
died  on  the  30th  September  1946.  She  was  married  to  the 
respondent  in  1907.  They  were  married  in  England,  but  respond- 
ent came  to  Canada  immediately  after  their  marriage.  She 
followed  in  a few  months,  and  they  took  up  residence  in  Ham- 
ilton, Ontario,  and  that  was,  thereafter,  their  place  of  residence. 
They  resided  together  until  1936,  when  the  testatrix  went  to 
England,  where  she  remained  for  a year  and  four  months.  On 
her  return  in  1937  she  refused  to  stay  with  respondent  at  the 
place  where  he  had  been  boarding  in  her  absence.  She  found 
another  place  for  herself,  and  they  did  not  again  live  together. 
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The  testatrix  left  assets  of  about  $6,000,  mainly  composed  of 
bank  deposits.  After  payment  of  succession  duties,  costs  of 
administration  and  debts,  the  net  estate  available  for  distribution 
is  estimated  at  about  $3,750,  without  deduction  for  the  costs  of 
these  proceedings  under  The  Dependants’  Relief  Act.  The  whole 
of  the  estate,  after  payment  of  debts,  funeral  and  testamentary 
expenses,  was  bequeathed  to  two  maiden  ladies,  friends  of  the 
testatrix,  living  in  London,  England.  There  appears  to  be  no 
one  other  than  the  husband  who  comes  within  the  class  of 
“dependant”  as  defined  in  The  Dependants’  Relief  Act. 

The  husband  is  62  years  of  age.  He  is  a motorman  in  the 
employ  of  the  Hamilton  Street  Railway  Company,  and  has 
been  in  the  same  service  for  thirty-nine  years.  He  is  paid  about 
$160  a month,  but  there  is,  in  his  case,  no  provision  for  a 
pension  or  retiring  allowance  for  the  days  when  he  may  be  too 
old  to  work,  beyond  a small  lump-sum  payment  based  upon 
the  number  of  years  of  service.  In  his  case  this  will  come  to 
about  $400.  He  has  about  $1,300  saved  in  money  and  $1,100 
principal  to  come  in  upon  a mortgage  on  the  house  he  and  his 
wife  once  lived  in,  but  sold.  This  makes  a total  of  $2,400.  Then 
he  has  a $1,000  life  insurance  policy  upon  which  the  cash 
surrender  value  at  the  present  time  is  $400. 

The  respondent  paid  his  wife,  during  the  time  she  lived 
apart  from  him,  at  the  rate  of  $56  per  month,  aggregating, 
he  says,  a sum  in  the  neighbourhood  of  $5,000  paid  to  her  in 
the  years  since  her  return  from  England  in  1937.  The  Sur- 
rogate Court  Judge  considered  that  the  testatrix  must  have 
hoarded  a good  deal  of  it  to  account  for  the  estate  she  left. 
Apparently  she  did  some  work  herself,  for  which  she  received 
money  that  supplemented  what  her  husband  gave  her. 

Taking  all  proper  circumstances  into  account,  the  learned 
judge  was  of  the  opinion  that  justice  would  be  done  if  he  allowed 
the  husband  an  amount  not  to  exceed  $750,  and  if  it  were  found 
that  that  amount  would  be  more  than  40  per  cent,  of  the  net 
estate,  then  the  amount  to  be  paid  should  abate  to  such  40  per 
cent. 

It  is  no  doubt  unusual  that  the  husband  of  a testatrix  is 
an  applicant  for  an  allowance  out  of  his  wife’s  estate  for  .main- 
tenance under  the  statute.  The  statute,  however,  plainly  con- 
templates that  there  may  be  such  cases,  for  it  includes  a 
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husband  as  a “dependant”  in  s.  1(b).  There  is,  I think,  no 
reported  case  in  this  Province  where  a husband  has  been  an 
applicant  under  the  statute,  and  I have  no  knowledge  of  there 
having  been  such  a case.  There  has  been  a case  in  British 
Columbia  under  their  somewhat  similar  Act:  In  re  StigingSy 
Deceased  (1924),  34  B.C.R.  347.  There  are  also  some  reported 
cases  in  England  under  the  “Inheritance  (Family  Provision) 
Act,  1938”,  e.g.,  In  re  Sylvester;  Sylvester  v.  Public  Trustee, 
[1941]  Ch.  87,  [1940]  4 All  E.R.  269,  and  In  re  Styler;  Styler 
V.  Griffith,  [1942]  Ch.  387,  [1942]  2 All  E.R.  201.  In  the  last- 
mentioned  case,  while  the  principles  stated  in  the  Sylvester  case 
were  approved,  no  allowance  was  made  to  the  husband.  In  the 
Sylvester  case,  where  an  allowance  was  made,  Farwell  J.  said: 
“I  do  not  consider  that  in  the  ordinary  way  applications  by 
husbands  for  this  sort  of  assistance  should  readily  be  entertained. 
Prima  facie  a husband  should  be  able  to  maintain  himself,  and 
ought  not  to  ask  the  Court  to  give  him,  out  of  his  wife’s  estate, 
more  than  she  has  thought  fit  to  provide  for  him.”  This  is  no 
doubt  in  accord  with  social  custom  here,  as  well  as  in  England, 
but  there  is  nothing  in  the  statute  making  it  a rule. 

Speaking  for  myself,  I should  not,  I think,  had  I been  in 
the  place  of  the  learned  judge  of  the  Surrogate  Court,  have 
been  disposed  to  make  this  the  first  case  in  the  Province  where 
such  an  application  by  a husband  is  granted.  Both  the  wife’s 
estate  and  the  sum  that  can  reasonably  be  allowed  out  of  it 
to  the  husband  for  future  maintenance  seem  too  small  to  call 
for  interference,  for  the  husband’s  benefit,  with  the  disposition 
made  of  her  estate  by  the  wife.  He  is  a man  earning  good 
wages,  and  with  some  money  put  by,  and  is  in  no  immediate 
need  of  assistance.  However,  the  Surrogate  Court  Judge  was 
entitled,  and  in  fact  he  was  bound,  to  use  his  own  discretion, 
and  he  is  not  to  be  lightly  interfered  with.  We  should  interfere 
only  where  he  has  taken  into  consideration  matters  that,  under 
the  statute,  should  not  be  considered,  or  has  taken  an  improper 
view  of  the  purpose,  scope  or  application  of  the  Act,  or  is 
otherwise  plainly  wrong.  This  is  not  a case  where  others  than 
the  husband  had  claims  on  the  bounty  of  the  testatrix  that  she 
was  under  a duty  to  consider,  and  I do  not  consider  that  I can 
say  that  the  learned  Surrogate  Court  Judge  was,  on  any  ground, 
clearly  wrong  in  disposing  of  the  application  as  he  did.  On  the 
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contrary,  I think  it  would  be  improper  for  us  to  interfere  with 
his  exercise  of  his  discretion  in  the  circumstances. 

It  was  argued  by  counsel  for  the  appellants  that  the  applica- 
tion was  not  properly  supported  by  the  evidence,  in  that  there 
was  no  corroboration  of  the  husband’s  evidence,  and  he  relied 
upon  s.  11  of  The  Evidence  Act,  R.S.O.  1937,  c.  119.  While  this 
proceeding  under  The  Dependants’  Relief  Act  may  be  an  “action” 
within  the  broad  definition  in  s.  1(a)  of  The  Evidence  Act,  I 
do  not  think  the  applicant  in  such  a proceeding  seeks  to  obtain 
a verdict,  judgment  or  decision  “in  respect  of  any  matter  occur- 
ring before  the  death  of  the  deceased  person”.  Appellants’ 
counsel  referred  to  the  applicant’s  evidence  as  to  the  money  he 
had  given  the  testatrix  in  her  lifetime  for  her  support,  and  as 
to  his  own  financial  position.  The  first  mentioned,  however,  is 
not  a matter  in  respect  of  which  the  applicant  obtained  a verdict, 
judgment  or  decision.  As  to  the  second  matter,  while  it  may  be 
essential  that  the  applicant  shall  establish  satisfactorily  his 
own  need  of  some  provision  for  his  future  maintenance,  his 
present  or  prospective  resources  and  his  future  needs  are  not 
matters  “occurring  before  the  death  of  the  deceased  person”. 
In  my  opinion  s.  11  of  The  Evidence  Act  has  no  application 
here. 

I would,  therefore,  dismiss  the  appeal.  As  to  costs  of  appeal, 

in  view  of  the  very  generous  sums  allowed  by  the  Surrogate 

Court  Judge  out  of  the  estate  to  each  of  the  parties  represented 

before  him,  I think  we  are  bound  to  be  moderate  in  imposing 

a further  burden.  Costs  out  of  the  estate  will  come,  of  course, 

out  of  the  net  assets  of  the  estate  bequeathed  to  the  appellants. 

We  shall  have  sufficiently  burdened  the  appellants,  who  appear 

to  be  persons  in  real  need  of  any  financial  aid  available  to  them, 

if  we  fix  the  costs  of  each  party  represented  on  the  appeal  at 

$50.  We  direct  that  sum  to  be  paid  out  of  the  estate  to  each 

of  the  three  parties  represented,  that  is,  to  the  appellants,  to 

the  respondent  and  to  the  administrator,  the  said  sum  in  the 

case  of  the  administrator  to  be  in  satisfaction  of  costs  on  a 

solicitor  and  client  basis.  . 7 7-  • 7 

Appeal  dismissed. 


Solicitors  for  the  appellants:  Ross  d Robinson,  Hamilton. 
Solicitors  for  the  respondent : Gibson,  Levy  d Inch,  Hamilton. 
Solicitors  for  the  administrator:  Lees,  Hobson  d Lees,  Ham- 
ilton. 
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[COURT  OF  APPEAL.] 

Rex  Morabito* 

Criminal  Law — Appeal  by  Attorney -General — Questions  of  Law  alone 
— Dismissal  of  Charge  by  Trial  Judge  at  Close  of  Crown’s  Case — 
Speedy  Trial — The  Criminal  Code,  R.S.C.  1927,  c.  36,  ss.  825(3),  835; 
s.  1013(4),  as  re-enacted  by  1930,  c.  11,  s.  28. 

A County  Court  Judge,  sitting  without  a jury  under  Part  XVIII  of  The 
Criminal  Code,  dismissed  a charge  at  the  conclusion  of  the  Crown’s 
case,  without  hearing  any  evidence  for  the  defence,  on  the  ground 
that,  although  he  did  not  think  there  was  any  “fabrication”,  he  had 
a reasonable  doubt  as  to  an  essential  element  of  the  Crown’s  case. 
The  Attorney-General  appealed. 

Held  (Roach  J.A.  dissenting),  the  appeal  involved  no  question  of  law, 
and  there  was  therefore  no  right  of  appeal  under  s.  1013(4)  of  the 
Code,  since  the  trial  judge’s  appreciation  of  the  evidence,  and  the 
question  of  reasonable  doubt,  were  matters  of  fact,  and  not  of  law. 

An  APPEAL  by  the  Attorney-General  from  an  acquittal. 

27th  and  28th  April  1948.  The  appeal  was  heard  by 
Henderson,  Roach  and  Hogg  JJ.A.  (The  argument  is  noted 
only  in  so  far  as  it  deals  with  the  right  of  appeal.) 

H.  H.  Biegal,  for  the  accused,  respondent:  The  Attorney- 
General  has  no  right  of  appeal,  since  the  whole  question  involved 
is  as  to  the  sufficiency  of  the  evidence,  and  the  weight  to  be 
given  to  it.  These  are  clearly  questions  of  fact,  and  the 
Attorney-General’s  right  of  appeal  is  limited  by  s.  1013(4)  of 
The  Criminal  Code,  R.S.C.  1927,  c.  36,  as  re-enacted  by  1930, 
c.  11,  s.  28,  to  questions  of  law  alone : Rex  v.  Hellenic  Colonization 
Association  Branch  No.  9 of  Calgary,  [1943]  2 W.W.R.  481,  80 
C.C.C.  22,  [1943]  3 D.L.R.  503. 

N.  L.  Matheivs,  K.C.,  for  the  appellant,  in  reply:  The  trial 
judge’s  ruling  that  there  was  no  prima  facie  case  sufficient  to 
require  a defence  was  a decision  in  law,  and  an  error  in  law, 
and  we  are  therefore  entitled  to  appeal : Rex  v.  Olsen,  63  B.C.R. 
275,  87  C.C.C.  223,  4 C.R.  65,  [1947]  1 W.W.R.  299,  384,  [1947] 

2 D.L.R.  315,  and  cases  cited  in  the  annotation  following  the  report 
in  4 C.R.,  particularly  Perry  v.  The  King,  17  M.P.R.  439,  82 
C.C.C.  240  at  242,  [1944]  4 D.L.R.  327. 

I refer  also  to  Rex  v.  McLatchy;  Ex  parte  Stewart,  53  N.B.R. 
9,  45  C.C.C.  293,  [1926]  2 D.L.R.  334;  Belyea  v.  The  King; 
Weinrauh  v.  The  King,  [1932]  S.C.R.  279,  57  C.C.C.  318  at  339, 
[1932]  2 D.L.R.  88. 

Cur.  adv.  vult. 

12th  May  1948.  Henderson  J.A.: — This  is  an  appeal  by 
the  Attorney-General  of  Ontario  from  the  acquittal  of  the  ac- 
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cused  by  his  Honour  Judge  Parker,  sitting  in  the  County  Court 
Judge’s  Criminal  Court  of  the  County  of  York  on  the  30th 
October  1947,  on  a charge  of  unlawful  possession  of  a drug,  to 
wit,  diacetylmorphine,  contrary  to  s.  4(1)  (d)  of  The  Opium  and 
Narcotic  Drug  Act,  1929  (Dom.),  e.  49,  and  amendments  thereto. 

The  notice  of  appeal  recites  the  following  grounds: 

“1.  That  the  learned  trial  Judge  erroneously  rejected  evi- 
dence tendered  by  the  Crown. 

“2.  That  the  learned  trial  Judge  erred  in  law  in  ruling  that 
the  Crown  had  failed  to  establish  a prima  facie  case. 

“3.  That  the  learned  trial  Judge  misdirected  himself  as  to 
the  evidence  necessary  to  establish  a prima  facie  case. 

“4.  That  the  learned  trial  Judge  erred  in  law  in  failing  to 
convict  the  respondent  of  the  offence  as  charged. 

“5.  Upon  such  further  and  other  grounds  as  counsel  may 
advise.” 

It  is  not  my  understanding  that  the  duty  of  the  Crown  in  a 
criminal  trial  is  satisfied  by  making  out  a prima  facie  case,  and 
I cannot  visualize  a trial  judge  instructing  a jury  that  its  duty 
is  to  convict  an  accused  because  the  Crown  has  made  out  a 
prima  facie  case  which  the  defence  has  not  met. 

No  argument  was  addressed  to  us  as  to  any  evidence 
erroneously  rejected.  It  is  conceded  that  an  appeal  to  this 
Court  lies  only  upon  a question  of  law. 

At  the  conclusion  of  the  Crown’s  case,  the  learned  trial  judge 
intimated  that  he  was  not  satisfied  that  the  evidence  for  the 
Crown  established  the  guilt  of  the  accused,  and  therefore  dis- 
missed the  charge.  In  my  opinion  this  was  entirely  a matter 
for  the  learned  trial"  judge. 

I can  find  no  question  of  law  involved,  and  therefore,  in 
my  opinion,  the  appeal  should  be  dismissed. 

Roach  J.A.  {dissenting) : — The  respondent  was  charged  with 
unlawfully  having  in  his  possession,  on  the  10th  March  1947, 
a drug,  to  wit,  diacetylmorphine,  without  the  authority  of  a 
licence  from  the  Minister  of  National  Health  and  Welfare  first 
had  and  obtained  or  other  lawful  authority,  contrary  to  s. 
4(1)  (d)  of  The  Opium  and  Narcotic  Drug  Act,  1929,  and 
amendments  thereto.  The  Crown  proceeded  on  this  charge  by 
way  of  indictment. 
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The  accused  elected  speedy  trial  under  Part  XVIII  of  The 
Criminal  Code,  R.S.C.  1927,  c.  36,  and  he  was  tried  by  his 
Honour  Judge  Parker  in  the  County  Court  Judges’  Criminal 
Court  of  the  County  of  York  on  the  30th  October  1947.  At  the 
close  of  the  case  for  the  Crown  the  trial  judge  acquitted  the 
accused. 

From  that  acquittal  the  appellant  now  appeals  to  this  Court 
relying  upon  s.  1013(4)  of  The  Criminal  Code,  as  re-enacted 
by  1930,  c.  11,  s.  28,  which  provides  that:  “Notwithstanding 
anything  in  this  Act  contained,  the  Attorney  General  shall  have 
the  right  to  appeal  to  the  court  of  appeal  against  any  judgment 
or  verdict  of  acquittal  of  a trial  court  in  respect  of  an  indictable 
offence  on  any  ground  of  appeal  which  involves  a question  of 
law  alone.” 

The  grounds  of  appeal  as  stated  in  the  notice  of  appeal  are 
as  follows: 

“(1)  That  the  learned  trial  Judge  erroneously  rejected  evi- 
dence tendered  by  the  Crown. 

“(2)  That  the  learned  trial  Judge  erred  in  law  in  ruling  that 
the  Crown  had  failed  to  establish  a prima  facie  case. 

“(3)  That  the  learned  trial  Judge  misdirected  himself  as  to 
the  evidence  necessary  to  establish  a prima  facie  case. 

“(4)  That  the  learned  trial  Judge  erred  in  law  in  failing  to 
convict  the  respondent  of  the  offence  as  charged.” 

As  to  ground  1,  I dispose  of  it  at  once  by  simply  saying  that 
the  record  does  not  disclose  any  wrongful  rejection  of  evidence. 

In  order  to  understand  the  questions  of  law  raised  in  grounds 
2 and  3,  it  is  necessary  to  refer  to  the  evidence  given  on  behalf 
of  the  Crown,  the  application  made  by  counsel  for  the  accused 
at  the  close  of  the  Crown’s  case,  and  the  reasons  given  by  the 
trial  judge  for  acquitting  the  accused. 

The  evidence  for  the  Crown  may  be  summarized  as  follows: 

On  10th  March  1947,  as  a result  of  information  received. 
Constable  Gill  and  other  police  officers  took  up  a position  near 
the  Ryerson  School  on  the  corner  of  Grange  Avenue  and  Ryerson 
Avenue  in  the  city  of  Toronto.  They  placed  an  old  truck  on 
the  north  side  of  the  street.  Police  constable  Gill  was  dressed 
in  old  clothing  by  way  of  disguise  and  appeared  to  be  attempting 
to  fix  the  motor  of  the  truck.  The  other  police  constables 
were  secreted  nearby.  Gill  observed  the  accused  walking  along 
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the  sidewalk  toward  the  truck,  and  when  the  accused  was  about 
opposite  the  truck  Gill  seized  him  and  in  the  scuffle  the  accused 
was  thrown  to  the  ground.  At  this  point  I quote  from  the 
evidence  of  Constable  Gill: 

“As  he  hit  the  ground,  his  right  arm — ^in  fact,  both  his  arms, 
but  his  right  arm  particularly — went  over  his  head,  and  I saw 
a small  object  leave  his  hand. 

“Q.  And  what  direction  would  that  object  go?  A.  It  went 
in  a southerly  direction. 

“Q.  That  is,  out  into  the  roadway?  A.  In  that  vicinity, 
some  place,  yes.” 

While  Gill  was  struggling  with  the  accused  the  other  officers 
who  had  been  hidden  came  out  from  hiding  and  the  accused 
was  arrested,  searched  and  escorted  to  the  police  car  which  had 
been  parked  around  the  corner. 

Norman  MacLean,  a student  at  the  Ryerson  School  who  at 
the  time  was  fifteen  years  of  age,  stated  that  he  had  been 
standing  on  the  sidewalk  near  the  car.  He  observed  Gill  ap- 
parently working  on  the  car  and  of  course  he  did  not  know  at 
that  time  that  Gill  was  a police  constable.  He  observed  Gill 
grapple  with  the  accused  and  now  I quote  from  his  evidence: 

“Q.  And  what  did  Mr.  Gill  do?  A.  He  threw  him  to  the 
ground. 

“Q.  What  did  you  observe?  A.  When  the  man  was  falling 
to  the  ground  he  threw  his  hand  backwards,  and  I saw  some 
object  go  from  his  hand. 

“Q.  From  whose  hand?  A.  Mr.  Morabito’s.  . . . 

“Q.  And  where  did  the  object  go,  in  relation  to  where  you 
were?  A.  About  half  a yard  away  from  me. 

“Q.  That  is  where  it  landed?  A.  Yes. 

“Q.  Where  did  it  land?  A.  On  the  sidewalk. 

“Q.  About  a yard  and  a half  from  you?  A.  Yes. 

“Q.  And  what  did  you  do  with  it?  A.  I first  kicked  it,  and 
then  picked  it  up  and  took  it  to  my  teacher,  Mr.  Barton — not  my 
teacher — 

“Q.  Did  you  see  what  it  was?  A.  It  was  some  capsules  in 
a little  rubber  wrapping. 

“Q.  You  kicked  it  first,  and  then  picked  it  up?  A.  Yes. 

“Q.  And  took  it  to  Mr.  Barton?  A.  Yes. 

“Q.  Did  you  give  it  to  Mr.  Barton?  A.  Yes,  sir. 
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“Q.  You  saw  this  object  leave  the  man’s  hand,  and  saw  where 
it  landed?  A.  Yes. 

“Q.  Was  the  object  you  gave  Mr.  Barton  the  same  object? 
A.  Yes,  sir  . . . 

“Q.  Now  was  this  little  object  in  your  view  from  the  time 
it  left  the  man’s  hand  until  you  picked  it  up?  A.  Yes,  sir.” 

I now  quote  from  the  evidence  of  Mr.  Barton,  the  school 
teacher: 

'‘Q.  Will  you  tell  his  Honour  just  what  you  know  about 
the  matter,  and  what  you  saw  or  heard?  A.  When  I came 
back  from  lunch  I saw  a group  of  people  gathering  around  a 
man  on  the  street.  There  was  no  action  going  on,  except  I 
saw  what  I thought  was  a couple  of  detectives  searching  a man, 
searching  in  the  cuffs  of  his  pants,  so  I thought  must  have 
been  something  more  than  weapons.  Shortly  after  I noticed 
this  boy,  MacLean,  the  little  boy,  coming  to  me  with  a package, 
and  my  first  intuition  was  to  give  it  to  the  police,  but  they 
were  busy  at  the  time,  and  I thought  perhaps  for  his  own  safety 
I had  better  wait  until  things  had  quieted  down,  and  quietly 
hand  it  to  the  police  later.  He  gave  it  to  me,  and  I took  it, 
and  soon  as  the  man  had  been  led  off,  I walked  over  to  the 
man  I now  know  as  Constable  Currie  and  handed  him  the 
package.” 

Constable  Currie  stated  in  evidence  that  Gill  and  another 
officer  had  just  led  the  accused  away  to  the  police  car  and  he, 
Currie,  started  to  search  around  the  spot  when  a gentleman 
came  up  to  him.  I now  quote  from  his  evidence : 

“Q.  Who  was  the  gentleman?  A.  Mr.  Barton. 

“Q.  You  did  not  know  him  at  the  time?  A.  No. 

‘‘Q.  And  he  did  what?  A.  Handed  me  a small  object. 

“Q.  What  was  the  object?  A.  It  was  a small  bundle 
wrapped  in  a piece  of  rubber  contraceptive. 

“Q.  What  did  it  contain?  A.  Whitish  capsules  . . . 

“Q.  What  did  you  do  with  it?  A.  That  same  afternoon 
I took  it  to  the  Dominion  Analyst  for  analyzing. 

“Q.  Was  it  sealed  when  you  gave  it  to  the  Dominion  Analyst? 
A.  Yes  it  was.” 

A certificate  from  the  Dominion  Analyst  was  filed,  certifying 
that  he  had  examined  a sample  from  the  contents  of  the  package 
given  to  him  by  Currie  and  that  the  sample  contained  a drug 
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as  defined  in  The  Opium  and  Narcotic  Drug  Act,  namely,  diacetyl- 
morphine,  heroin. 

At  the  close  of  the  Crown’s  case  counsel  for  the  accused, 
addressing  the  Court,  said  in  his  opening  remarks: 

‘T  was  wanting  to  make  a submission,  or  application,  your 
Honour,  to  have  the  accused  discharged  at  this  time  on  the 
ground,  of  course,  that  the  Crown  has  failed  to  adduce  sufficient 
evidence  which  could  legally  and  properly  support  a conviction.” 
He  then  proceeded  to  criticize  the  evidence  of  the  MacLean 
boy,  his  criticism  being  directed  to  the  fact,  which  was  disclosed 
on  the  cross-examination  of  the  boy,  that  some  time  during  the 
preparation  for  trial  counsel  for  the  Crown  and  the  police  con- 
stables and  the  MacLean  boy  had  discussed  the  events  which 
took  place  on  10th  March,  and  counsel  for  the  accused  sug- 
gested that  reliance  could  not  be  placed  upon  the  evidence  of 
the  boy.  He  also  criticized  police  constable  Gill’s  evidence, 
pointing  out  that  if  Gill  had  actually  seen  a parcel  leaving  the 
accused’s  hands,  his  natural  impulse  would  be  at  once  to  leave 
the  accused  and  start  searching  for  the  parcel  in  the  area  in  the 
direction  of  which  it  was  supposed  to  have  gone.  The  argument 
was  lengthy  and  toward  the  close  of  it  the  learned  trial  judge 
said: 

“That  is  the  whole  issue.  Did  it  come  from  the  accused? 
Has  the  Crown  satisfied  me  that  this  came  from  the  accused? 
...  I do  not  think  there  is  any  fabrication,  but  I am  puzzled 
over  the  evidence  of  the  boy.  As  you  know  I have  to  be  satis- 
fied beyond  a reasonable  doubt.  I was  analyzing  the  boy’s  evi- 
dence as  he  was  giving  it  ...  I have  to  decide  on  the  evidence, 
beyond  a reasonable  doubt,  that  the  parcel  that  he  picked  up 
was  the  parcel  which  had  been  in  possession  of  the  accused.  I 
think  the  Crown  has  failed  in  that  respect  and  on  the  motion  I 
find  the  accused  not  guilty,  and  discharge  him  from  custody.” 
Section  825(3)  of  the  Code  provides  that:  “Such  trial  [i.e., 

a trial  under  Part  XVIII]  shall  be  had  under  and  according  to 
the  provisions  of  this  Part”.  Section  835  defines  the  powers  of 
the  judge  on  such  a trial  as  follows : 

“The  judge  shall,  in  any  case  tried  before  him,  have  the 
same  power  as  to  acquitting  or  convicting,  or  convicting  of  any 
other  offence  than  that  charged,  as  a jury  would  have  in  case 
the  prisoner  were  tried  by  a court  having  jurisdiction  to  try 
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the  offence  in  the  ordinary  way,  and  may  render  any  verdict 
which  might  be  rendered  by  a jury  upon  a trial  at  a sitting  of 
any  such  court.” 

The  question  of  law  raised  in  grounds  2 and  3 may  be  stated 
thus:  Did  the  learned  trial  judge,  in  acquitting  the  accused  at 

the  close  of  the  Crown’s  case,  exercise  the  same  power  as  a jury 
would  have  had  were  the  accused  being  tried  by  a jury?  If  a 
jury  would  have  had  no  power  to  do  so  then  neither  did  the 
trial  judge. 

It  is  important  to  observe  that  counsel  for  the  accused 
moved  for  the  acquittal  of  his  client  not  on  the  ground  that 
there  was  no  evidence  of  possession  by  the  accused  but  on  the 
ground  that  the  quality  of  that  evidence  was  such  that  it  should 
leave  in  the  mind  of  the  trial  judge  a reasonable  doubt  as  to 
whether  or  not  the  parcel  picked  up  by  the  boy  had  come  from 
the  possession  of  the  accused.  The  transcript  of  his  argument 
in  support  of  his  submission  makes  it  abundantly  plain  that 
that  was  the  nature  of  his  submission. 

The  question  whether  or  not  there  was  any  evidence  which, 
if  believed,  would  justify  a conviction,  is  a question  of  law.  I have 
recorded  sufficient  of  the  Crown’s  evidence  to  make  it  perfectly 
clear  that  as  a matter  of  law  if  the  accused  had  been  tried  by 
a judge  and  jury,  rather  than  by  a judge  alone,  the  judge  would 
have  had  to  leave  the  case  to  the  consideration  of  the  jury 
either  to  acquit  or  to  convict.  He  could  not  have  instructed  the 
jury  that  there  was  no  evidence  and  directed  them  to  return  a 
verdict  of  acquittal. 

It  is  of  sufficient  importance  to  stress  it  that  the  Crown  on 
this  appeal  is  not  asking  that  the  verdict  of  acquittal  be  set 
aside  on  the  ground  that  the  trial  judge  erred  by  not  giving 
the  proper  weight  to  the  evidence  for  the  Crown.  If  that  were 
the  point  on  this  appeal  it  would  be  doomed  to  failure  from  the 
outset  because  that  is  a question  of  fact  and  no  appeal  from 
an  acquittal  lies  on  a question  of  fact.  But  that  is  not  the  point 
at  all.  I repeat  that  the  question  which  the  Crown  here  raises 
is  a pure  question  of  law,  namely,  had  the  judge  any  power  to 
acquit  the  accused  at  that  stage  of  the  proceedings?  The  Crown 
submits  that  he  had  not. 

I answer  that  question  at  once.  Where  an  accused  is  being 
tried  by  a judge  alone  under  Part  XVIII  of  The  Criminal  Code 
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and  there  is  evidence  which  should  be  left  to  the  jury,  if  the 
accused  were  being  tried  by  a jury,  the  judge  has  no  power  to 
acquit  the  accused  at  the  close  of  the  Crown’s  case  on  the 
ground  that  the  evidence  for  the  Crown  is  such  that,  in  his 
opinion,  it  leaves  a reasonable  doubt  as  to  the  guilt  of  the 
accused.  The  question  of  reasonable  doubt  does  not  arise  at 
that  stage. 

Where  an  accused  is  being  tried  by  a jury  and  there  is  in 
the  Crown’s  case  evidence  to  be  considered  and  weighed  by  the 
jury,  the  judge  has  no  power  to  ask  the  jury  at  the  close  of  the 
Crown’s  case  to  say  whether  or  not  at  that  stage  they  entertain 
a reasonable  doubt  and  to  instruct  them  that  if  they  have  such 
a doubt  they  should  then  acquit  the  accused.  Such  a procedure 
would  be  unheard-of.  A judge  exercising  jurisdiction  under  Part 
XVIII  of  the  Code  is  both  judge  and  jury  and  he  has  no  right 
qua  judge  to  interrupt  the  evidence  at  the  close  of  the  Crown’s 
case  and  instruct  himself  qua  jury  to  consider  the  evidence  given 
up  to  that  point  having  in  mind  the  question  of  reasonable  doubt. 

I turn  now  to  the  power  of  the  jury  in  a case  being  tried 
by  a jury.  The  jury  has  power  to  convict  or  acquit  only  when 
all  the  evidence  has  been  submitted  to  it,  that  for  the  Crown 
and  such  as  the  accused  may  elect  to  submit. 

Where  a trial  is  proceeding  under  Part  XVIII  of  the  Code 
and  there  is  at  the  close  of  the  Crown’s  case  any  evidence  which 
in  a jury  trial  would  have  to  be  left  to  the  jury,  it  is  the  duty 
of  the  trial  judge,  without  at  that  point  considering  the  weight 
of  the  Crown’s  evidence,  to  ascertain  whether  or  not  the  accused 
desires  to  submit  any  evidence  by  way  of  defence  or  mitigation. 
The  accused  is  then  put  upon  his  election  and  may  elect  to  sub- 
mit evidence  or  refrain  from  doing  so.  If  the  accused  elects 
not  to  submit  any  evidence,  then,  but  not  till  then,  the  judge  qua 
judge  may  instruct  himself  qua  jury,  and  qua  jury  may  then 
either  convict  or  acquit. 

Here  the  accused  was  not  put  upon  his  election  and  there 
is  not  a word  in  the  record  that  in  any  way  indicates  whether  or 
not  the  accused  or  his  counsel  would  have  submitted  any  evidence 
had  the  judge  held  against  the  submission  of  counsel  on  the 
question  of  reasonable  doubt. 

It  does  not  help  the  respondent’s  position  on  this  appeal  for 
his  counsel  to  say  that  the  judge  acquitted  the  accused  on  all 


536 


Ontario  Reports. 


[1948] 


the  evidence  that  was  then  before  him  and  that  the  accused 
therefore  is  in  the  same  position  as  though  he  had  elected  not 
to  give  or  submit  evidence.  To  say  that  is  to  miss  the  point 
entirely.  A verdict  cannot  be  given  until  the  evidence  is  closed. 
Here  the  evidence  was  not  closed.  The  accused  had  still  the 
right  to  give  or  submit  evidence.  He  did  not  exercise  that  right, 
nor  did  he  say  whether  or  not  he  desired  to  exercise  it.  Nor 
is  it  any  answer  for  him  to  say  that  he  is  not  complaining  of 
the  fact  that  he  did  not  exercise  that  right  which  still  remained 
to  him.  Of  course  he  is  not  complaining.  Why  should  he  be? 
He  was  acquitted.  The  Crown,  however,  is  complaining  because 
the  judge  erred  in  exercising  a jurisdiction,  both  qua  judge  and 
qua  jury,  which  he  did  not  possess.  Effect  must  be  given  to  that 
complaint. 

The  appeal  should  be  allowed  and  a new  trial  should  be 
directed. 

I 

Hogg  J.A.: — This  is  an  appeal  by  the  Attorney-General  of 
Ontario  pursuant  to  the  provisions  of  s.  1013(4)  of  The  Crim- 
inal Code  from  the  acquittal  of  the  respondent,  Frank  Joseph 
Morabito,  by  his  Honour  Judge  Parker,  sitting  in  the  County 
Court  Judges’  Criminal  Court  of  the  County  of  York,  on  the 
30th  October  1947,  on  a charge  of  unlawful  possession  of  a 
narcotic  drug  contrary  to  the  provisions  of  The  Opium  and 
Narcotic  Drug  Act,  1929,  and  amendments  thereto.  Upon  a 
trial  under  Part  XVIII  of  the  Code,  providing  for  the  speedy 
trials  of  indictable  offences,  the  presiding  judge  is  given,  by 
s.  835,  ‘‘the  same  power  as  to  acquitting  or  convicting,  or  con- 
victing of  any  other  offence  than  that  charged,  as  a jury  would 
have  in  case  the  prisoner  were  tried  by  a court  having  juris- 
diction to  try  the  offence  in  the  ordinary  way,  and  may  render 
any  verdict  which  might  be  rendered  by  a jury  upon  a trial 
at  a sitting  of  any  such  court.” 

The  right  of  appeal  given  to  the  Crown  by  s.  1013(4)  of  the 
Code  is  limited  to  questions  of  law  alone.  The  appeal  is  an 
exception  to  the  common  law  rule  and  must  be  strictly  confined 
within  the  ambit  of  the  section. 

At  the  conclusion  of  the  Crown’s  case  counsel  for  the  respond- 
ent was  asked  by  the  learned  trial  judge  whether  he  intended 
to  call  evidence  on  behalf  of  the  respondent.  The  reply  to  this 
question  consisted  in  counsel  for  the  respondent  making  applica- 
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tion  to  have  him  discharged  on  the  ground  that  the  Crown  had, 
in  the  language  used  by  his  counsel,  ‘‘failed  to  adduce  sufficient 
evidence  which  could  legally  and  properly  support  a conviction”. 
It  was  not  necessary  that  evidence  should  be  called  on  behalf 
of  the  respondent  as  he  was  found  not  guilty  on  the  motion  to 
have  the  charge  dismissed  and  he  was  discharged  from  custody. 

The  trial  judge  stated  that  he  was  not  satisfied  beyond  a 
reasonable  doubt  that  the  respondent  had  been  in  possession  of 
a narcotic  drug  at  the  time  he  was  arrested,  and  was  of  the 
opinion  that  the  Crown  had  failed  to  prove  this  essential  fact. 
It  was  for  this  reason  that  he  found  the  respondent  not  guilty. 

The  main  grounds  of  appeal  are  that  the  learned  trial  judge 
erred  in  law  in  ruling  that  the  Crown  had  failed  to  establish  a 
'prima  facie  case  and  in  failing  to  convict  upon  the  evidence 
advanced  by  the  Crown. 

A general  statement  of  the  principle  which,  it  was  argued 
in  this  appeal,  must  be  considered  by  the  Court,  is  that  the 
question  whether  there  is  any  evidence  in  support  of  a convic- 
tion to  submit  to  the  jury,  is  a question  of  law,  and  the  question 
of  the  weight,  credibility  and  sufficiency  of  the  evidence,  when 
there  is  some  evidence,  is  a question  of  fact  for  the  considera- 
tion of  the  jury:  see  Phipson  on  Evidence,  8th  ed.  1942,  p.  10. 

In  Reg.  v.  Lloyd  et  al.  (1890),  19  O.R.  352,  MacMahon  J. 
said  at  p.  357:  “The  question  reserved  as  to  whether  the  evi- 

dence was  sufficient  and  proper  to  be  submitted  to  the  jury  was 
not  a question  of  law  arising  at  the  trial,  and  the  reservation 
was  therefore  not  properly  made.  Whether  there  was  any 
evidence  was  a question  of  law  for  the  Judge;  its  sufficiency  was 
a question  of  fact  for  the  jury.” 

The  Court  of  Appeal  held  in  Rex  v.  Wilkes  (1906),  12  O.L.R. 
264,  11  C.C.C.  226,  that  it  could  not  interfere  merely  on  the 
ground  that  the  conviction  was  against  the  weight  of  evidence, 
but  if  there  was  no  evidence  to  bring  the  charge  within  the  terms 
of  the  Code,  the  conviction  was  contrary  to  law. 

In  the  appeal  of  Rex  v.  Book,  [1925]  S.C.R.  525,  44  C.C.C. 
218,  [1925]  3 D.L.R.  887,  s.  1013(1)  (a)  of  The  Criminal  Code, 
by  which  a person  convicted  may  appeal  on  any  ground  which 
involves  a question  of  law  alone,  was  under  consideration. 
Anglin  C.J.C.,  at  p.  528,  said:  “That  clause  was  meant  to  cover 

questions  of  law  arising  out  of  the  proceedings  at  the  trial  based 
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upon  facts  admitted  or  conclusively  found  and  not  involving 
the  appreciation  or  weighing  of  evidence  by  the  appellate  court.” 

A more  recent  case  in  the  Supreme  Court  of  Canada  on  this 
subject  is  that  of  Gauthier  v.  The  King,  [1931]  S.C.R.  416,  56 
C.C.C.  113,  [1931]  4 D.L.R.  582.  The  appeal  was  from  a judg- 
ment of  the  Appellate  Division  of  the  Supreme  Court  of  Ontario, 
taken  under  s.  1023  of  the  Code  by  which  a right  of  appeal  is 
given  from  a conviction,  under  the  conditions  set  out  in  the  sec- 
tion, “on  any  question  of  law”.  The  following  passage  is  from 
the  judgment  of  Anglin  C.  J.C. : 

“On  examination,  it  turns  out  that  the  questions  raised  are 
all  questions  of  fact, — questions  of  the  appreciation  of  evidence 
which  were  eminently  for  the  trial  judge,  and  in  regard  to  which 
there  is  no  right  of  appeal  to  this  Court  under  section  1023, 
Cr,  C.  . . . Assuming  that  the  question,  whether  there  was 

any  evidence  to  support  a conviction,  should  be  deemed  a ques- 
tion of  law,  the  question  whether  the  proper  inference  has  been 
drawn  by  the  trial  judge  from  facts  established  in  evidence,  is 
really  not  a question  of  law,  but  purely  a question  of  fact  for 
his  consideration.” 

In  the  recent  case  of  Rex  v.  Disano,  [1944]  O.W.N.  404,  81 
C.C.C.  372,  [1944]  3 D.L.R.  528,  the  Court  of  Appeal  was 
required  to  consider  whether  a question  of  law,  or  of  mixed  law 
and  fact,  was  involved  in  an  appeal  from  the  conviction  of  the 
accused  upon  the  uncorroborated  evidence  of  an  accomplice 
who  had  previously  made  statements  contradictory  to  his  evi- 
dence at  the  trial.  Robertson  C.J.O.,  in  the  course  of  his  reasons 
for  judgment,  said: 

“Russell,  on  his  own  story,  was,  of  course,  an  accomplice, 
and,  as  I have  already  said,  there  was  no  corroboration  what- 
soever of  his  evidence  against  the  appellant.  The  District  Judge, 
however,  properly  ‘charged  himself  in  respect  of  evidence  com- 
ing from  such  a source  and  uncorroborated,  but  notwithstand- 
ing that  he  was  aware  of  the  duty  imposed  upon  him  of  weigh- 
ing such  evidence  with  great  caution,  he  was  of  the  opinion, 
having  considered  the  evidence  carefully  and  had  an  opportunity 
to  observe  the  witnesses,  that  he  should  accept  the  evidence  of 
Russell.  Whatever  view  one  may  have  as  to  the  propriety  of 
his  conclusion,  no  question  of  law  entered  into  it.” 
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In  what  is  perhaps  the  leading  case  on  the  matter  or  doctrine 
of  “reasonable  doubt”,  Woolmington  v.  The  Director  of  Public 
Prosecutions j [1935]  A.C.  462,  Viscount  Sankey  L.C.,  after  stat- 
ing that  it  is  the  duty  of  the  prosecution  to  prove  the  prisoner’s 
guilt,  subject  to  certain  special  defences  such  as  insanity  and 
any  statutory  exception,  said,  at  p.  481,  in  a passage  often 
quoted:  “If,  at  the  end  of  and  on  the  whole  of  the  case,  there 

is  a reasonable  doubt,  created  by  the  evidence  given  by  either 
the  prosecution  or  the  prisoner,  . . . the  prosecution  has  not 
made  out  the  case  and  the  prisoner  is  entitled  to  acquittal.” 

In  commenting  on  this  case.  Viscount  Simon  L.C.  in  Mancini 
V.  Director  of  Public  Prosecutions,  [1942]  A.C.  1,  [1941]  3 All 
E.R.  272,  said,  at  p.  11 : ''Woolmington^ s case  is  concerned  with 
explaining  and  reinforcing  the  rule  that  the  prosecution  must 
prove  the  charge  it  makes  beyond  reasonable  doubt,  and,  con- 
sequently, that  if,  on  the  material  before  the  jury,  there  is  a 
reasonable  doubt,  the  prisoner  should  have  the  benefit  of  it.” 
The  evidence  which  may  give  rise  to  a reasonable  doubt  may 
be  only  that  given  by  the  Crown,  as  the  accused  may  decide  not 
to  place  any  evidence  before  the  Court.  If  no  evidence  is  given 
by  the  accused  or  on  his  behalf,  the  evidence  given  by  the  Crown 
is  all  “the  material  before  the  jury”.  If  the  accused  elects  to 
go  on  and  submit  evidence,  the  Court  looks  at  the  case  as  a 
whole. 

The  question  when  the  reasonable  doubt  may  arise  was  con- 
sidered by  the  Court  of  Appeal  of  Alberta  in  Rex  v.  Hellenic 
Colonization  Association  Branch  No.  9 of  Calgary,  [1943]  2 
j W.W.R.  481,  80  C.C.C.  22,  [1943]  3 D.L.R.  503,  an  appeal  by 

I the  Crown  under  s.  1013(4)  of  the  Code.  It  was  held  that,  since 

I the  Crown’s  right  of  appeal  was  limited  to  questions  of  law  alone, 

I the  weight  and  cogency  of  the  evidence  upon  which  the  trial 

! judge  acted  in  acquitting  the  accused  was  not  open  to  review. 

I In  that  case  the  trial  judge  acquitted  the  accused  on  a charge 

I of  keeping  a common  gaming  house  on  the  evidence  adduced  by 

I the  Crown  alone.  Ford  J.A.,  who  wrote  the  judgment  of  the 

I majority  of  the  Court,  after  stating  that  unless  upon  the  whole 

I case  it  is  shown  that  an  accused  is  guilty  beyond  a reasonable 

doubt,  the  accused  is  entitled  to  be  acquitted,  said,  at  p.  485: 
“In  other  words,  if  the  defence  is  advanced  to  the  stage  that 
a doubt  as  to  guilt  is  created  the  defendant  is  entitled  to  the 
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‘benefit  of  the  doubt’  for  the  reason  that  the  Crown  has  not 
proved  its  case  ...  In  my  opinion  it  is  unnecessary  to  cite 
authority  for  the  proposition  that  the  reasonable  doubt  may 
arise  upon  the  Crown’s  evidence  without  evidence  being  given 
by  the  defendant.  As  stated  by  Meredith,  C. J.C.P.  in  Rex  v. 
Lemaire  (1920),  48  O.L.R.  475,  34  C.C.C.  254,  [57  D.L.R.  631] : 
‘No  one  has  yet  been  so  absurd  as  to  say  that,  when  the  prosecu- 
tion disproves  the  charge,  the  onus  is  still  upon  the  accused  to 
prove  that  he  is  not  guilty  of  it.’  ” 

In  the  present  case,  the  respondent  did  not  consider  that  he 
need  present  any  evidence  in  his  defence.  The  whole  of  the 
evidence  was  before  the  trial  judge  at  the  end  of  the  Crown’s 
case  and  he,  having  under  s.  835  of  the  Code  the  same  power  as 
a jury  would  have  if  the  offence  were  tried  by  jury,  and  exercis- 
ing such  power,  considered  that  the  evidence  created  a reason- 
able doubt  in  his  mind  as  to  whether  an  essential  factor  of  the 
Crown’s  case  had  been  established.  Because  such  reasonable 
doubt  existed,  it  followed  as  a consequence  that  the  respondent 
was  entitled  to  be  found  not  guilty. 

Counsel  for  the  Crown  cited  several  cases  which  he  contended 
supported  his  contention  that  the  appeal  was  upon  a point  of 
law.  In  Rex  v.  McLatchy;  Ex  parte  Stewart,  53  N.B.R.  9,  45 
C.C.C.  293,  [1926]  2 D.L.R.  334,  in  the  Court  of  Appeal  of  New 
Brunswick,  the  opinion  was  expressed  that  the  question  whether 
there  is  sufficient  evidence  to  support  a judgment  in  an  inferior 
court  is  a question  of  law.  In  Rex  v.  Olsen,  63  B.C.R.  275,  87 

C. C.C.  223,  4 C.R.  65,  [1947]  1 W.W.R.  299,  384,  [1947]  2 

D. L.R.  315,  in  the  Court  of  Appeal  of  British  Columbia,  an  appeal 
was  taken  by  the  Crown  from  an  acquittal  by  a magistrate, 
without  the  defence  being  called  on  to  give  evidence,  upon  a 
charge  based  on  The  Opium  and  Narcotic  Drug  Act.  The  opinion 
was  expressed  by  the  Court  that  the  appeal  rested  upon  a point 
of  law  involving  the  degree  of  proof  essential  in  such  a case,  and 
that  in  the  circumstances  present  the  Crown  had,  in  the  absence 
of  any  defence  which  might  have  been  disclosed  if  the  defence 
had  been  called  upon  to  give  evidence,  made  out  a case  war- 
ranting conviction. 

The  term  "^prima  facie”  has  been  used  when,  although  the 
plaintiff’s  evidence  apparently  fails  to  make  out  such  a case, 
still  there  is  some  evidence  which  warrants  the  question  in  issue 
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being  left  to  the  jury:  see  the  judgment  of  Hasten  J.A.  in  Rich- 
ardson V.  Canadian  National  Railway  Co.^  60  O.L.R.  296  at  304, 
I [1927]  2 D.L.R.  801,  32  C.R.C.  411;  also  Odgers  (Powell)  on 

I Evidence,  Canadian  ed.  1911,  p.  387.  The  words  are  also  used 

I as  representing  the  stage  where  the  strength  of  the  evidence 

entitles  the  party  producing  it  to  succeed  if  the  other  side  does 
not  give  any  evidence  in  explanation. 

In  Reg.  v.  Jones  (1869),  28  U.C.Q.B.  416,  an  appeal  from  a 
conviction  for  murder,  Richards  C.J.,  who  delivered  the  judg- 
ment of  the  Court,  quoted  with  approval  Best  on  Presumptions, 
as  follows:  “The  onus  of  proving  everything  essential  to  the 

: establishment  of  the  charge  against  the  accused  lies  on  the  prose- 

I cutor  ...  It  is,  however,  in  general  sufficient  to  prove  a 

I primd  facie  case;  for,  as  has  been  well  remarked,  imperfect 

proofs,  from  which  the  accused  might  clear  himself  and  does  not, 
become  perfect  . . . 

Bowen  L.J.  in  Ahrath  v.  The  North  Eastern  Railway  Com- 
pany (1883),  11  Q.B.D.  440,  said,  at  p.  456:  “Whenever  litiga- 

tion exists,  somebody  must  go  on  with  it;  the  plaintiff  is  the 
first  to  begin;  if  he  does  nothing,  he  fails;  if  he  makes  a prima 
facie  case,  and  nothing  is  done  to  answer  it,  the  defendant  fails.” 

The  judgment  in  the  Olsen  case,  as  I apprehend  it,  is  based 
upon  the  principle  stated  so  concisely  by  Bowen  L.J. 

Also,  with  reference  to  the  Olsen  appeal,  if,  on  the  other  hand, 
the  term  “a  prima  facie  case”  is  regarded  in  the  sense  in  which 
it  was  used  by  Hasten  J.A.  in  the  Richardson  case,  and  not  as 
it  was  made  use  of  by  Lord  Justice  Bowen,  there  was  evidence 
to  be  submitted  to  a jury  or  to  be  considered  by  the  magistrate 
who  tried  the  case  acting  in  the  capacity  of  the  judge  of  the 
facts  as  well  as  of  the  law,  but  the  charge  was  dismissed  as  if 
there  had  been  no  evidence  adduced  by  the  Crown,  the  question 
whether  there  was  any  evidence  to  support  the  Crown’s  case 
being  a question  of  law  with  respect  to  which  the  magistrate  was 
in  error.  There  was  no  question  of  reasonable  doubt  as  to  the 
Crown’s  evidence,  and  therefore  the  charge  could  not  be  dis- 
missed by  the  magistrate,  as  judge  of  the  facts,  upon  that  ground. 

In  respect  of  the  appeal  now  under  consideration  by  this 
Court,  it  is  apparent  that  the  learned  trial  judge  concluded  that, 
although  there  was  evidence  given  by  the  Crown  in  support  of 
a conviction,  he  did  not  think  a prima  facie  case  had  been  made. 
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and,  in  the  absence  of  any  evidence  from  the  respondent  which 
might  have  supported  the  Crown’s  case,  did  not  consider  that  the 
evidence  before  him  warranted  a conviction,  because,  so  far  as 
he  was  concerned,  he  had,  as  he  said,  a reasonable  doubt  concern- 
ing the  evidence  produced  by  the  Crown  in  proof  of  an  essential 
element  in  the  Crown’s  case.  It  was  his  appreciation,  in  his 
capacity  as  a jury,  of  the  evidence,  which  led  the  trial  judge  to 
have  a reasonable  doubt,  and  the  fact,  with  great  respect  for 
his  opinion,  that  such  appreciation  might  be  wrong,  does  not 
enter  into  the  immediate  discussion.  But  questions  of  the  appre- 
ciation of  evidence  and  of  reasonable  doubt  are  questions  of  fact, 
not  of  law.  The  question  of  reasonable  doubt  is  one  to  be  made 
use  of  by  the  jury. 

Whether  evidence  should  not  be  accepted  by  the  learned  trial 
judge,  because  of  a reasonable  doubt  on  his  part,  is  a matter  as 
to  which,  to  use  the  words  of  my  Lord  the  Chief  Justice  of 
Ontario,  in  the  Disano  case,  ^‘Whatever  view  one  may  have  as 
to  . . . his  conclusion,  no  question  of  law  entered  into  it.” 

To  put  the  matter  in  another  way,  all  of  the  evidence  given 
in  the  case  was  left  by  the  trial  judge,  exercising  the  function  of 
a judge,  to  himself  exercising  the  powers  of  a jury. 

In  this  latter  capacity  he  found  that  he  had  a reasonable  doubt 
regarding  evidence  offered  in  proof  of  a fact  which,  if  not  estab- 
lished conclusively,  would  ensure  a verdict  of  not  guilty.  Such 
doubt  existing  in  the  mind  of  the  trial  judge,  the  charge  was 
dismissed.  Any  opinion  I might  have  as  to  whether  there  was 
ground  for  the  doubt  raised  in  the  mind  of  the  learned  trial  judge 
is  not  material  to  the  issue  now  before  this  Court. 

In  appeals  of  this  nature  the  Court  is  confined  solely  to  ques- 
tions of  law.  Because  of  the  aforesaid  reasons,  which  are  of 
greater  length  than  I anticipated,  I am  unable  to  hold  that  the 
appeal  is  concerned  with  a question  of  law,  and  as  a consequence 
it  should  be  dismissed. 

Appeal  dismissed,  Roach  J.A.  dissenting. 

Solicitors  for  the  appellant:  Mathews,  Stiver,  Lyons  & Vale, 
Toronto. 
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[SCHROEDER  J.] 

Re  Kerr* 

Wills— 'Mutual’^  Will — Implied  Agreement  not  to  Revoke — Effect  of 

Subsequent  and  Inconsistent  Will  made  by  Survivor — Implied  Trust. 

K and  his  wife  made  a joint  will,  providing  that  the  whole  estate  should 
go  to  the  survivor  for  his  or  her  life,  and  thereafter  to  the  children 
in  stated  proportions.  The  will  also  contained  a detailed  list  of  the 
assets  of  “our  estate”.  After  the  wife’s  death,  and  the  grant  of  pro- 
bate with  K’s  assent,  K remarried  and  made  a new  will,  inconsistent 
with  the  joint  will.  He  died  a month  later. 

Held,  the  terms  of  the  joint  (or  “mutual”)  will  were  such  as  to  evidence 
an  agreement  that  its  provisions  should  be  irrevocable  by  either 
spouse.  The  parties  had  consolidated  their  assets  into  one  mass,  for 
the  purpose  of  their  joint  disposition.  It  followed  that  K,  on  his  wife’s 
death,  became  a trustee  of  all  the  assets  of  both  spouses,  as  they  were 
at  that  date,  for  the  benefit  of  those  named  in  the  joint  will.  Dufour 
V.  Pereira  (1769),  1 Dick.  419,  applied;  other  authorities  reviewed. 
As  to  property  which  was  held  by  the  spouses  in  joint  tenancy,  the 
agreement  and  the  execution  of  the  joint  will  had  the  effect  of  sever- 
ing the  joint  tenancy  and  creating  a tenancy  in  common.  In  the  Estate 
of  Heys;  Walker  et  al.  v.  Gaskill  et  al.,  [1914]  P.  192  at  195-6,  applied. 
It  followed  that  K did  not  have  it  in  his  power  to  alter  or  vary  the 
bequests  of  the  joint  will  so  far  as  they  related  to  and  covered  the 
joint  estate  referred  to.  If  he  had  a separate  estate,  owned  distinctly 
and  separately  from  the  joint  estates  disposed  of  by  the  joint  will, 
the  later  will  would  govern  it,  but  this  could  be  so  only  as  to  property 
acquired  by  him  after  his  wife’s  death. 

The  estate  must  be  administered  by  the  executors  appointed  by  K’s 
second  will,  but  subject  to  a trust  in  favour  of  the  beneficiaries  named 
in  the  joint  will,  as  to  the  property  bound  or  affected  thereby.  An 
agreement  not  to  revoke  a will  would  not  be  specifically  enforced,  in 
the  sense  of  setting  aside  a later  will  and  substituting  the  earlier  one 
for  it,  since  a will  was  revocable  by  its  very  nature.  But  specific 
performance  could  be  granted  to  the  extent  of  declaring  the  executors 
under  the  second  will  to  be  trustees  for  the  persons  intended  to  be 
benefited  by  the  first  will,  and  those  who  derived  title  to  the  property 
from  the  testator  as  volunteers  might  be  ordered  to  restore  it.  Benn 
V.  Hawthorne  (1924),  55  O.L.R.  393  (reversed  on  other  grounds,  57 
O.L.R.  557),  applied. 

A MOTION  for  the  advice  and  direction  of  the  Court. 

3rd  May  1948.  The  motion  was  heard  by  Schroeder  J.  in 
Weekly  Court  at  Toronto. 

A.  J.  Sneath,  K.C.,  for  the  executors  of  the  joint  will,  ap- 
plicants. 

J.  C.  M.  MacBethj  K.C.,  for  the  executors  of  the  second  will 
of  John  McDowell  Kerr. 

Thomas  Delany,  K.C.,  for  the  widow  of  John  McDowell  Kerr. 

R.  F.  Wilson,  K.C.,  for  the  Public  Trustee,  representing  the 
interests  of  Fletcher  Kerr,  an  inmate  of  a mental  institution. 

R.  M.  Willes  Chitty,  K.C.,  for  the  wife  and  daughters  of 
Fletcher  Kerr. 
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George  T.  Walsh,  K.C.,  for  Mrs.  Miriam  Myers  and  Hubert 
Myers  and  for  John  Dexter  Kerr. 

A.  T.  Whitehead,  K.C,,  for  the  United  Church  of  Canada. 

G.  F.  Adams,  for  the  Public  Trustee,  representing  charitable 
interests. 

H.  J.  McLaughlin,  K.C.,  for  Apollos  Kerr. 

26th  May  1948.  Schroeder  J.: — ^This  is  a motion  brought 
by  the  executors  of  the  last  will  and  testament  of  Clara  Belle 
Bamber  Kerr  for  the  advice  and  direction  of  the  Court  with 
respect  to  certain  matters  and  questions  arising  out  of  the  ad- 
ministration of  the  estates  of  Clara  Belle  Bamber  Kerr,  deceased, 
and  John  McDowell  Kerr,  deceased,  and  the  joint  will  of  the  said 
Clara  Belle  Bamber  Kerr  and  John  McDowell  Kerr.  Eleven 
questions  in  all  were  put  forward  on  this  motion,  and  question  1 
reads  as  follows: 

“Does  the  joint  will  of  Clara  Belle  Bamber  Kerr  and  John 
McDowell  Kerr  evidence  a contract  between  the  said  Clara  Belle 
Bamber  Kerr  and  John  McDowell  Kerr  that  on  the  death  of  the 
survivor  of  them  the  said  joint  will  and  the  provisions  with  refer- 
ence thereto  shall  govern  and  that  the  assets  of  the  Estates  of  both 
the  said  Clara  Belle  Bamber  Kerr  and  John  McDowell  Kerr  be 
disposed  of  as  set  out  in  the  said  joint  will?” 

On  13th  February  1935,  Clara  Belle  Bamber  Kerr  and 
her  husband,  John  McDowell  Kerr,  executed  a joint  will,  and 
since  the  language  in  which  the  same  was  expressed  is  of  great 
significance  in  determining  the  problem  arising  in  this  case,  I 
reproduce  the  relevant  portions  of  it  hereunder: 

“This  is  the  last  will  and  testament  of  me,  John 
McDowell  Kerr  of  the  City  of  Toronto,  County  of  York,  Province 
of  Ontario  and  Clara  Belle  Kerr  of  the  City  of  Toronto,  County 
of  York  Province  of  Ontario  hereby  revoking  all  Wills,  Testa- 
ments, or  Codicils  by  us  at  any  time  heretofore  made. 

“We  devise  and  bequeath  all  our  Estate,  real  and  personal, 
to  our  executors  and  trustees  hereinafter  named  in  trust  for  the 
purposes  following”.  Then  follows  a direction  to  pay  their 
debts,  funeral  and  testamentary  expenses,  and  thereafter  to  deal 
with  the  estate  as  directed  in  the  following  clauses: 

It  is  provided  that  in  the  event  of  the  death  of  the  testator 
or  testatrix  “all  the  property  consisting  of  houses,  bonds,  goods. 
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everything  shall  remain  in  full  possession  and  control  of  the 
remaining  Testator  or  Testatorix  [sic]  so  long  as  he  or  she 
shall  live  after  which  disposition  shall  be  made  as  follows”. 

The  will  then  contains  a direction  to  pay  Paul,  a son  of  the 
testator  and  testatrix,  the  sum  of  $2,000,  less  a certain  indebted- 
ness; to  pay  to  Apollos,  another  son  of  the  testator  and  testatrix, 
the  sum  of  $2,000,  less  a certain  indebtedness;  and  to  pay  to 
their  daughter  Miriam  the  sum  of  $2,000.  Following  the  direc- 
tion to  pay  to  Miriam  the  sum  of  $2,000  are  the  words:  “but 
none  of  the  above  amounts  shall  be  paid  to  our  daughter  or 
sons  until  after  Fletcher’s  decease.”  It  is  then  provided  that: 
“Fletcher  is  to  have  the  use  of  the  house  and  property  at  Long 
Branch  Ave.,  Long  Branch  Ontario,  so  long  as  he  lives,  with  all 
taxes,  insurance,  and  necessary  repairs  paid  out  of  our  estate 
and  to  receive  from  the  Kerr  Estate  sufficient  to  keep  him  and 
his  wife,  in  food,  clothes  and  necessary  essentials  so  that  they 
can  live  in  moderately  comfortable  circumstances.  If  Martier 
his  wife  outlives  him  she  is  to  have  possession  and  use  of  the 
same  property,  also  reasonable  support  from  the  Kerr  Estate 
so  long  as  she  remains  his  widow  but  in  the  event  of  her  re- 
marriage or  death  our  executors  and  trustees  shall  take  posses- 
sion of  the  said  property  and  hold  it  in  trust  for  Mary  and  Luella 
until  such  time  as  they  are  capable  of  taking  care  of  the  property 
when  it  shall  be  equally  divided  between  Mary  and  Luella.” 

The  will  further  provides  that  Miriam,  the  daughter  of  the 
testator  and  testatrix,  is  to  have  full  possession  and  use  of  Crete 
Island  in  Medora  and  Wood  townships.  Lake  Muskoka,  together 
with  all  buildings,  boats,  furniture,  etc.,  during  her  natural  life, 
with  a provision  that  if  she  should  predecease  her  husband, 
Hubert  C.  Myers,  he  is  to  have  the  use  of  this  property  during 
his  natural  life,  but  that  in  the  event  of  his  death  or  remarriage 
the  island  and  all  property  thereto  belonging  should  revert  to  the 
Kerr  estate. 

On  page  3 of  the  will  there  is  the  following  rather  unusual 
declaration : 

“We  have  in  our  estate  at  this  date  Feb  15th  1935”,  followed 
by  a detailed  list  of  government  bonds,  mortgages  and  real  estate. 
Directions  are  then  given  for  distribution  of  household  furniture 
and  certain  specific  articles  of  furniture  and  pictures,  with 
directions  as  to  disposition  of  personal  effects  and  trinkets. 
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There  is  a further  direction  that  money  in  savings  account 
no.  5396,  Bank  of  Commerce,  25  King  St.  West,  being  tithe 
money,  must  only  be  used  for  charitable  purposes,  and  that 
money  in  another  account  is  to  be  used  for  taxes,  repairs,  etc. 
The  will  further  declares:  “All  our  bonds,  mortgages,  deeds 
Insurance,  All  important  papers  are  in  our  safety  deposit  box 
Key  -jA  Bank  of  Commerce  25  King  Street  West  Toronto, 
Ontario”.  Then  follows  the  appointment  of  Miriam  Frances 
Clara  Myers  and  of  Frank  Urquhart  of  Toronto,  Builder,  as 
executors  and  trustees  “of  this  our  last  Will,  with  full  power 
and  authority  to  seU  and  dispose  of  all  our  estate  where  neces- 
sary, and  execute  any  and  all  Documents,  requisite  to  carry  out 
this  our  Will,  and  should  one  or  more  of  my  said  Executors  or 
Trustees  die  or  wish  to  retire  We  authorize  the  remaining  one 
to  appoint  a successor  instead  thereof.” 

Clara  Belle  Bamber  Kerr  died  on  5th  October  1937,  and  pro- 
bate of  the  joint  will  was  granted  to  the  executors  therein  named 
with  the  full  assent  of  John  McDowell  Kerr,  who  survived  his 
wife.  On  30th  October  1944  the  said  John  McDowell  Kerr  was 
married  to  Gladys  Kerr,  and  on  the  25th  June  1946  he  made  a 
will  and  codicil  thereto  bearing  the  same  date.  John  McDowell 
Kerr  died  on  the  13th  July  1946,  survived  by  his  second  wife, 
Gladys,  and  by  all  the  children  named  in  the  joint  will.  The 
later  will  of  John  McDowell  Kerr  contains  a clause  revoking  all 
previous  wills  or  testamentary  dispositions,  and  makes  a dis- 
position of  his  property  and  the  property  of  his  deceased  wife 
in  terms  which  are  quite  inconsistent  with  the  terms  and  pro- 
visions of  the  joint  will. 

Counsel  for  the  United  Church  of  Canada  and  for  the 
executors  of  the  will  of  John  McDowell  Kerr  submitted  their 
clients’  rights  to  the  Court.  Paul  M.  Kerr,  a son,  residing  in 
Vancouver,  British  Columbia,  was  not  represented  on  the  hear- 
ing of  the  motion,  although  duly  served  with  the  originating 
notice  of  motion.  All  other  parties  represented  except  Apollos 
Kerr,  a son,  and  the  widow,  Gladys  Kerr,  contended  that  the 
joint  disposition  of  the  property  of  both  the  deceased  spouses, 
as  it  existed  at  the  time  of  the  death  of  the  deceased  wife,  was 
an  effective  disposition  of  the  property  to  the  exclusion  of  the 
disposition  purporting  to  be  made  thereof  under  the  later  will 
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of  John  McDowell  Kerr,  and  that  the  legatees  and  devisees  there- 
under received  the  property  thereby  transmitted,  or  purporting 
so  to  be,  impressed  with  a trust  for  those  who  would  have  taken 
if  the  joint  will  had  not  been  revoked.  For  Apollos  Kerr  and 
Gladys  Kerr,  on  the  other  hand,  it  was  contended  that  there 
was  no  evidence  of  an  agreement  on  the  part  of  John  McDowell 
Kerr  not  to  revoke  the  joint  will  in  so  far  as  it  purported  to 
bind  the  property  possessed  by  him  at  the  time  of  his  death, 
and  that  such  an  agreement  could  not  be  inferred  from  the  terms 
of  the  joint  will  itself,  so  that  as  to  the  property  possessed  by 
him  at  the  time  of  his  first  wife’s  death,  and  any  property  which 
he  subsequently  acquired,  any  disposition  thereof  made  by  him 
was  unfettered  in  any  respect  by  the  terms  and  provisions  of  the 
joint  'will. 

In  the  affidavit  of  Miriam  F.  C.  Myers,  daughter  of  the  de- 
ceased spouses,  it  is  made  to  appear  that  the  estates  of  her 
father  and  mother  as  at  the  date  of  the  death  of  the  mother 
were  as  follows: 

(a)  312  Roehampton  Avenue,  in  the  city  of  Toronto,  in  the 
names  of  Clara  Belle  Bamber  Kerr  and  J.  McDowell  Kerr  as 
joint  tenants. 

(b)  77  Edith  Drive,  in  the  city  of  Toronto,  in  the  name  of 
Clara  Belle  Bamber  Kerr. 

(c)  83  Edith  Drive,  in  the  city  of  Toronto,  in  the  name  of 
John  McDowell  Kerr. 

(d)  56  Long  Branch  Avenue,  Long  Branch,  in  the  names 
of  Clara  Belle  Bamber  Kerr  and  John  McDowell  Kerr  as  joint 
tenants. 

(e)  Crete  Island,  Muskoka,  in  the  name  of  John  McDowell 
Kerr. 

(f)  First  mortgage  for  $2,700  on  123  Erskine  Avenue, 
Toronto,  in  the  name  of  Clara  Belle  Bamber  Kerr. 

(g)  Dominion  Government  bonds,  $9,000,  in  the  joint  names 
of  Clara  Belle  Bamber  Kerr  and  John  McDowell  Kerr. 

(h)  Three  bank  accounts  in  the  joint  names  of  Clara  Belle 
Bamber  Kerr  and  John  McDowell  Kerr  in  the  amount  of  $205.35. 

(i)  One  bank  account  in  the  name  of  Clara  Belle  Bamber 
Kerr  in  the  amount  of  $38.22. 
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The  difference  in  the  state  of  the  assets  of  the  estates  at 
the  respective  dates  of  death  of  the  wife  and  of  the  husband 
would  appear  to  be  easily  reconcilable.  It  appears  that  John 
McDowell  Kerr  sold  the  property  known  and  described  for  munic- 
ipal purposes  as  56  Long  Branch  Avenue  after  his  wife’s  death 
for  a consideration  of  $2,900,  receiving  $500  cash  and  taking 
back  a mortgage  for  the  balance  which,  at  the  time  of  his  death, 
had  been  reduced  to  $1,900.  The  government  bonds  which,  at 
Clara  Belle  Bamber  Kerr’s  death,  had  a value  of  $9,000,  had  a 
value  of  $7,985.65  at  the  date  of  the  death  of  John  McDowell 
Kerr,  so  it  is  obvious  that  he  must  have  disposed  of  a $1,000 
bond  following  the  death  of  Clara  Belle  Bamber  Kerr.  Among 
the  assets  of  John  McDowell  Kerr  there  were  war  savings  cer- 
tificates to  the  value  of  $184.40,  and  a bank  account  with  a 
credit  balance  of  $1,827.49.  These  latter  two  items  would  off- 
set the  sum  of  $1,000  realized  on  the  Long  Branch  property  and 
the  $1,000  realized  on  the  sale  of  one  Dominion  Government 
bond.  A mortgage  of  $2,700  which  was  held  by  Clara  Belle 
Bamber  Kerr  on  property  known  and  described  for  municipal 
purposes  as  123  Erskine  Avenue  was  not  listed  as  an  asset  of 
the  estate  of  John  McDowell  Kerr.  Substantially,  therefore, 
the  assets  of  the  estate  of  both  husband  and  wife,  as  they  stood 
at  the  date  of  the  wife’s  death,  are  of  the  same  value  as  were 
the  assets  of  the  estate  of  John  McDowell  Kerr  at  the  time  of 
his  death.  I can  see  no  need  for  directing  a reference  on  this 
point,  but  if  any  of  the  parties  should  consider  it  necessary  to 
have  this  question  so  determined  a reference  to  the  proper 
officer  of  the  Court  may  be  had  on  application  of  any  of  the 
parties  interested,  but  at  their  own  risk  as  to  costs. 

The  guiding  and  determining  principle  which  must  govern 
the  decision  of  the  question  presented  in  the  case  at  bar  is  to  be 
found  in  an  old  case  of  unquestioned  authority  which,  while 
distinguished  from  time  to  time  under  varying  circumstances, 
has,  through  succeeding  generations,  been  followed  and  applied. 
I refer  to  the  judgment  of  Lord  Camden  in  Dufour  v.  Pereira 
(1769),  1 Dick.  419,  21  E.R.  332.  A more  complete  report  of 
this  judgment  is  to  be  found  in  Hargrave’s  Juridical  Arguments, 
vol.  2,  at  p.  304.  In  that  case  a husband  and  wife  had  executed 
a joint  will,  which  is  also  referred  to  in  the  judgment  as  a 
“mutual  will”.  According  to  the  report  to  be  found  in  Hargrave, 
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Lord  Camden,  in  one  of  the  few  judgments  which  he  wrote  (he 
apparently  having  followed  the  practice . of  reserving  but  few 
judgments),  dealt  with  the  questions  before  him  in  eloquent  and 
forceful  language,  which  I quote: 

“A  mutual  will  is  a mutual  agreement. 

“A  mutual  will  is  a revocable  act. — It  may  be  revoked  by 
joint  consent  clearly. — ^By  one  only,  if  he  give  notice,  I can  admit. 

“But  to  affirm,  that  the  survivor  (who  has  deluded  his  partner 
into  this  will  upon  the  faith  and  persuasion  that  he  would  per- 
form his  part)  may  legally  recall  his  contract,  either  secretly 
during  the  joint  lives,  or  after  at  his  pleasure;  I cannot  allow. 

“The  mutual  will  is  in  the  whole  and  every  part  mutually 
upon  condition,  that  the  whole  shall  be  the  will.  There  is  a 
reciprocity,  that  runs  throughout  the  instrument.  The  property 
of  both  is  put  into  a common  fund,  and  every  devise  is  the  joint 
devise  of  both. 

“This  is  a contract. 

“If  not  revoked  during  the  joint  lives  by  any  open  act,  he 
that  dies  first  dies  with  the  promise  of  the  survivor,  that  the 
joint  will  shall  stand.  It  is  too  late  afterwards  for  the  survivor 
to  change  his  mind:  because  the  first  dier’s  will  is  then  ir- 
revocable, which  would  otherwise  have  been  differently  framed, 
if  that  testator  had  been  apprized  of  this  dissent. 

“Thus  is  the  first  testator  drawn  in  and  seduced  by  the  fraud 
of  the  other,  to  make  a disposition  in  his  favour,  which  but  for 
such  a false  promise  he  would  never  have  consented  to. 

“It  was  argued  however,  that  the  parties,  knowing  that  all 
testaments  were  in  their  nature  revocable,  were  aware  of  this 
consequence,  and  must  therefore  be  presumed  to  contract  upon 
this  hazard. 

“There  cannot  be  a more  absurd  presumption  than  to  sup- 
pose two  persons,  while  they  are  contracting,  to  give  each  a 
licence  to  impose  upon  the  other.  . . . 

“The  parties  by  the  mutual  will  do  each  of  them  devise, 
upon  the  engagement  of  the  other,  that  he  will  likewise  devise 
in  manner  therein  mentioned. 

“The  instrument  itself  is  the  evidence  of  the  agreement;  and 
he,  that  dies  first,  does  by  his  death  carry  the  agreement  on  his 
part  into  execution.  If  the  other  then  refuses,  he  is  guilty  of 
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a fraud,  can  never  unbind  himself,  and  becomes  a trustee  of 
course.  For  no  man  shall  deceive  another  to  his  prejudice. 
By  engaging  to  do  something  that  is  in  his  power,  he  is  made 
a trustee  for  the  performance,  and  transmits  that  trust  to  those 
that  claim  under  him.  . . . 

“I  have  perhaps  given  myself  more  trouble  than  was  neces- 
sary upon  this  point;  because,  if  it  could  be  doubtful,  whether 
after  the  husband’s  death  his  wife  could  be  at  liberty  to  revoke 
her  part  of  the  mutual  will,  it  is  most  clear,  that  she  has 
estopped  herself  to  this  defence,  by  an  actual  confirmation  of 
the  mutual  will, — not  only  by  proving  it,  but  by  accepting  and 
enjoying  an  interest  under  it.  She  receives  this  benefit,  takes 
possession  of  all  her  husband’s  estates,  submits  to  the  mutual 
will  as  long  as  she  lives,  and  then  breaks  the  agreement  after 
her  death.” 

This  decision  was  applied  in  In  re  Hagger;  Freeman  v. 
Arscotty  [1930]  2 Ch.  190.  Clauson  J.,  referring  to  the  case 
of  Dufour  V.  Pereira,  states  at  p.  195: 

“To  my  mind  Dufour  v.  Pereira  decides  that  where  there 
is  a joint  will  such  as  this,  on  the  death  of  the  first  testator  the 
position  as  regards  that  part  of  the  property  which  belongs  to 
the  survivor  is  that  the  survivor  will  be  treated  in  this  Court  as 
holding  the  property  on  trust  to  apply  it  so  as  to  carry  out  the 
effect  of  the  joint  will.  As  I read  Lord  Camden’s  judgment  in 
Dufour  V.  Pereira  that  would  be  so,  even  though  the  survivor 
did  not  signify  his  election  to  give  effect  to  the  will  by  taking 
benefits  under  it.  But  in  any  case  it  is  clear  that  Lord  Camden 
has  decided  that  if  the  survivor  takes  a benefit  conferred  on 
him  by  the  joint  will  he  will  be  treated  as  a trustee  in  this  Court, 
and  he  will  not  be  allowed  to  do  anything  inconsistent  with  the 
provisions  of  the  joint  will.  It  is  not  necessary  for  me  to  con- 
sider the  reasons  on  which  Lord  Camden  based  his  judgment. 
The  case  must  be  accepted  in  this  Court  as  binding.  Therefore 
I am  bound  to  hold  that  from  the  death  of  the  wife  the  husband 
held  the  property,  according  to  the  tenor  of  the  will,  subject  to 
the  trusts  thereby  imposed  upon  it,  at  all  events  if  he  took  ad- 
vantage of  the  provisions  of  the  will.  In  my  view  he  did  take 
advantage  of  those  provisions.” 
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There  is  an  interesting  discussion  of  Dufour  v.  Pereira  in 
Stone  V.  Hoskins,  [1905]  P.  194,  where,  however,  the  principle 
was  not  applied  because,  as  stated  at  p.  197 : 

“ . . . where  the  first  person  to  die  has  not  stood  by  the 
bargain  and  her  'mutual  will  has  in  consequence  not  become 
irrevocable.  The  only  object  of  notice  is  to  enable  the  other 
party  to  the  bargain  to  alter  his  or  her  will  also,  but  the  survivor 
in  the  present  case  is  not  in  any  way  prejudiced.  He  has  notice 
as  from  the  death.” 

Dufour  V.  Pereira  was  distinguished  in  In  re  Oldham;  Hadwen 
V.  Myles,  [1925]  Ch.  75.  The  real  point  of  distinction  is  to  be 
found  in  the  judgment  of  Astbury  J.  at  p.  88,  where  he  states: 
“Finally,  I think  a very  great  difference  between  Dufour  v. 
Pereira  and  the  present  case  is  that  in  Dufour  v.  Pereira  the 
capital  of  the  trust  property  was  secured  in  fact  by  the  life 
interest  only  being  given  to  the  survivor,  whereas  in  the  present 
case  the  survivor  is  given  the  whole  estate  absolutely,  and  could, 
if  so  minded,  dispose  of  the  whole  property  inter  vivos.” 

It  should  also  be  mentioned  that  in  In  re  Oldham;  Hadwen  v. 
Myles  there  were  two  separate  documents  and  the  mutual  wills 
were  not  embodied  in  the  one  instrument  as  in  the  case  at  bar. 

One  must  not,  of  course,  overlook  what  was  said  by  Viscount 
Haldane  in  Gray  et  al.  v.  Perpetual  Trustee  Company,  Limited 
et  al.,  [1928]  A.C.  391,  [1928]  3 W.W.R.  104,  on  the  subject  of 
evidence  in  these  cases  of  an  agreement  not  to  revoke  the  joint 
will  or  mutual  will,  as  set  forth  on  pp.  399-400: 

“In  Dufour  v.  Pereira  the  conclusion  reached  was  that  if 
there  was  in  point  of  fact  an  agreement  come  to  that  the  wills 
should  not  be  revoked  after  the  death  of  one  of  the  parties  with- 
out mutual  consent,  they  were  binding.  That  they  were  mutual 
wills  to  the  same  effect  was  at  least  treated  as  a relevant  cir- 
cumstance, to  be  taken  into  account  in  determining  whether 
there  was  such  an  agreement.  But  the  mere  simultaneity  of 
the  wills  and  the  similarity  of  their  terms  do  not  appear,  taken 
by  themselves,  to  have  been  looked  on  as  more  than  some 
evidence  of  an  agreement  not  to  revoke.  The  agreement,  which 
does  not  restrain  the  legal  right  to  revoke,  was  the  foundation 
of  the  right  in  equity  which  might  emerge,^:  although  it  was  a 
fact  which  had  in  itself  to  be  established  by  evidence,  and  in  such 
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cases  the  whole  of  the  evidence  must  be  looked  at.  It  was  upon 
this  ground  that  Lord  Loughborough,  in  the  later  case  of  Lord 
Walpole  V.  Lord  Orford  [ (1797),  3 Ves.  402,  30  E.R.  1076],  dis- 
missed the  claim  founded  on  the  principle  of  Lord  Camden’s 
judgment,  holding  that  no  sufficiently  definite  agreement  had 
been  proved. 

“The  most  recent  judgment  on  the  effect  of  mutual  wills 
made  by  husband  and  wife,  without  independent  evidence  of  any 
contract,  is  that  of  Astbury  J.  in  In  re  Oldham  [supra'].  That 
learned  Judge  subjected  the  authorities  to  a careful  examination, 
and  came  to  the  conclusion  that  the  mere  fact  that  two  wills  were 
made  in  identical  terms  does  not  of  necessity  imply  any  agree- 
ment beyond  that  so  to  make  them.  In  the  case  before  him  he 
found  that  there  was  not  sufficient  evidence  of  any  further 
agreement,  and  that  there  was  nothing  in  the  authorities  re- 
ferred to  in  the  argument  that  constrained  him  to  decide  other- 
wise. 

“Their  Lordships  agree  with  the  view  taken  by  Astbury  J. 
The  case  before  them  is  one  in  which  the  evidence  of  an  agree- 
ment, apart  from  that  of  making  the  wills  in  question,  is  so 
lacking  that  they  are  unable  to  come  to  the  conclusion  that  an 
agreement  to  constitute  equitable  interests  has  been  shown  to 
have  been  made.  As  they  have  already  said,  the  mere  fact  of 
making  wills  mutually  is  not,  at  least  by  the  law  of  England, 
evidence  of  such  an  agreement  having  been  come  to.  And  with- 
out such  a definite  agreement  there  can  no  more  be  a trust  in 
equity  than  a right  to  damages  at  law.” 

In  our  own  courts  the  point  here  involved  arose  for 
consideration  in  the  case  of  a joint  will.  I refer  first  to  the 
judgment  of  Rose  J.  (as  he  then  was)  in  Re  Hackett  (1927),  32 
O.W.N.  331  and  to  the  judgment  of  Hasten  J.A.  in  Re  Payne 
(1930),  39  O.W.N.  314  (see  40  O.W.N.  87,  in  the  Court  of  Appeal; 
from  the  brief  note  of  the  case  it  would  appear  that  the  appeal 
from  the  judgment  of  Hasten  J.A.  was  abandoned).  In  both  of 
these  cases,  where  there  was  little  or  no  discussion  of  the 
authorities,  the  Court  inferred  a contract  from  the  terms  of  the 
joint  wills  themselves.  As  was  stated  by  Hasten  J.A.  at  p.  316: 

“ . . . the  joint  will  evidences  a contract  between  the  spouses, 
and  ...  it  was  therefore  not  within  the  power  of  John  Payne  by 
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his  will  to  alter  or  vary  the  bequests  of  the  joint  will  so  far  as 
they  relate  to  and  cover  the  joint  estate  referred  to  in  that  will, 
i iThe  terms  of  the  will  itself  are  such  as  to  evidence  an  agreement 
that  the  provisions  contained  in  the  joint  will  shall  be  irrevocable 
I by  either  spouse.” 

It  does  not  appear  that  any  other  evidence  upon  this  point 
was  advanced  by  any  of  the  parties  in  these  cases,  and  it  is  to 
be  noted  that  in  Dufour  v.  Pereira  Lord  Camden  drew  the  same 
inference  from  the  terms  of  the  joint  will  before  him. 
j There  is  no  doubt  but  that  in  this  case  John  McDowell  Kerr 
j assented  to  the  application  which  was  made  for  probate  of  the 
! joint  will  after  the  death  of  his  wife,  and  that  during  his  lifetime 
I he  accepted  the  benefit  of  the  provisions  thereof.  Indeed,  after 
his  wife’s  death  he  would  seem  to  have  recognized  the  binding 
I effect  of  its  provisions  as  evidenced  by  his  various  offers  to  pur- 
chase from  his  daughter  Miriam  her  interest  in  Crete  Island, 

; notwithstanding  the  fact  that  the  title  thereto  was  registered 
; in  his  name. 

It  may  very  well  be  that  under  the  terms  of  the  joint  will 
there  is  an  intestacy  as  to  the  residuary  estate,  but,  on  the  other 
hand,  if  the  provision  made  in  that  joint  will  for  Fletcher  Kerr 
! and  for  his  wife  Martier  must  be  carried  out  for  a long  period  of 
time  there  may  be  no  residuary  estate,  as  the  whole  residue 
j may  well  be  required  for  the  purpose  of  carrying  out  those  pro- 
i visions,  as  in  Re  Wooddisse,  [1943]  O.R.  365,  [1943]  3 D.L.R. 
i 385. 

i I feel  constrained  by  the  terms  of  the  joint  will  in  the  case 
I at  bar  to  hold  that  they  are  such  as  to  evidence  an  agreement 

I that  the  provisions  therein  contained  shall  be  irrevocable  by 

' either  spouse.  The  general  scheme  of  that  will  was  to  make 

provision  for  the  surviving  spouse  during  the  period  of  his  or 
' her  natural  life,  and  for  their  children  and  members  of  the  im- 

! mediate  family  subsequently  to  the  death  of  the  survivor.  The 

I testator  and  testatrix  even  resorted  to  the  device  of  setting  out 

I in  detail  what  they  deemed  to  be  the  property  owned  by  them 

j at  the  date  of  the  will  and  which  was  to  be  bound  or  affected 

by  the  provisions  of  their  joint  will.  Thus,  they  have  in  the 
most  complete  sense  pooled  their  assets  or  consolidated  them 
into  one  mass  for  the  purpose  of  their  joint  disposition.  It  strikes 
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me  rather  forcibly  as  the  type  of  case  in  which  it  is  difficult  to 
come  to  any  other  conclusion  than  that  the  parties  must  have 
intended  to  agree  that  neither  of  them  should  revoke  the  terms 
or  provisions  of  the  joint  will. 

As  to  property  which  was  held  by  the  spouses  in  joint  ten- 
ancy, the  agreement  and  the  execution  of  the  joint  will  must  be 
held  to  have  severed  the  joint  tenancy  and  to  have  created  a 
tenancy  in  common:  In  the  Estate  of  Heys;  Walker  et  al.  v. 
Gaskill  et  al,  [1914]  P.  192  at  195-6. 

It  follows,  therefore,  that  John  McDowell  Kerr  did  not  have 
it  within  his  power  to  alter  or  vary  the  bequests  of  the  joint 
will  so  far  as  they  relate  to  and  cover  the  joint  estate  referred 
to  therein.  If,  of  course,  there  is  a separate  estate  belonging 
to  John  McDowell  Kerr  which  he  owned  distinctly  and  separately 
from  the  joint  estates  referred  to  in  the  joint  will,  then  anything 
that  he  has  bequeathed  by  his  later  will  passes  to  the  persons 
to  whom  it  has  been  bequeathed,  but  it  must  be  out  of  any  estate 
which  he  may  have  acquired  subsequently  to  his  wife’s  death. 

As  already  indicated,  he  would  not  appear  to  have  acquired 
any  such  property  after  his  wife’s  death.  On  the  hearing  there 
were  produced  assignments  from  Miriam  Myers,  Apollos  Kerr 
and  Paul  M.  Kerr  purporting  to  transfer  to  John  McDowell  Kerr 
their  interests  under  the  said  joint  will.  Both  Miriam  Myers 
and  Apollos  Kerr  have  filed  affidavits  in  which  they  depose  that 
these  assignments  were  made  subject  to  certain  conditions  as  to 
the  disposition  of  his  property  by  a new  will  to  be  made  by  John 
McDowell  Kerr,  which  conditions  have  not  been  fulfilled.  This 
matter  is  not  before  me  for  determination  on  this  motion,  and 
if  the  parties  desire  to  pursue  their  rights  arising  from  these 
assignments,  they  will  have  to  be  determined  in  another  pro- 
ceeding. The  material  before  me  is,  in  any  event,  not  sufficient 
to  enable  me  to  dispose  of  the  matter.  These  assignments,  if 
valid  and  enforceable,  may  very  well  have  the  result  of  having 
provided  John  McDowell  Kerr  with  assets  which  might  be  re- 
garded as  property  acquired  subsequently  to  the  death  of  his 
wife,  and  which  may,  therefore,  be  the  subject  of  a separate 
testamentary  disposition  by  him,  but,  as  already  mentioned,  I 
do  not  express  any  opinion  as  to  the  validity  of  these  assign- 
ments, and  I mention  them  only  in  passing. 
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In  my  opinion  it  makes  no  difference  in  the  result  whether 
the  joint  will  was  revoked  by  the  subsequent  marriage  of  John 
McDowell  Kerr,  pursuant  to  s.  20  of  The  Wills  Act,  R.S.O.  1937, 
c.  164,  or  by  his  later  will.  If  his  assets  were  impressed  with  a 
trust  in  favour  of  the  beneficiaries  mentioned  in  the  joint  will, 
the  section  could  not,  in  my  view,  have  any  effect  as  to  such 
assets. 

The  question  arises  as  to  which  set  of  executors  should 
administer  the  assets  of  these  two  estates.  An  agreement  not 
to  revoke  a will  will  not  be  specifically  enforced,  in  the  sense 
of  setting  aside  a later  will  and  substituting  therefor  the  one 
which,  it  was  agreed,  should  not  be  revoked.  A will  by  its 
very  nature  is  revocable.  If  it  is  revoked  in  breach  of  a cove- 
nant not  to  revoke  it,  the  new  will,  if  otherwise  valid,  neces- 
sarily stands  as  the  last  will  of  the  testator.  But  specific  per- 
formance will  be  granted  to  the  covenantee  in  this  sense,  that 
the  executors  under  the  last  will  may  be  declared  to  be  trustees 
for  the  covenantee  of  the  property  which  would  have  passed  to 
him  under  the  revoked  will,  and  those  who  have  derived  title 
to  property  from  the  testator  as  volunteers  may  be  ordered  to 
restore  it.  See  Benn  v.  Hawthorne  (1924),  55  O.L.R.  393,  re- 
versed on  other  grounds,  57  O.L.R.  557,  [1925]  4 D.L.R.  400. 
This  is  also  supported  by  the  English  authorities. 

The  assets  of  the  joint  estates  must,  therefore,  be  adminis- 
tered by  the  executors  of  John  McDowell  Kerr  under  the  later 
will,  but  subject  to  a trust  in  favour  of  the  beneficiaries  as  to 
the  property  bound  or  affected  thereby  in  accordance  with  the 
foregoing  declarations. 

Question  1 must  therefore  be  answered  in  the  affirmative 
and  the  decision  of  that  question,  in  my  view,  covers  the  remain- 
ing questions,  rendering  it  unnecessary  that  they  be  answered 
specifically. 

I cannot  depart  from  this  case  without  observing  that  it  was 
eminently  desirable  that  a family  compromise  should  have  been 
arranged  by  the  parties  interested  in  these  estates.  Counsel 
advise  me  that  an  agreement  was  reached  by  all  the  parties 
except  one,  and  I express  the  hope  that  a solution  may  still  be 
worked  out  by  this  method  so  as  to  prevent  the  modest  assets 
of  these  estates  from  being  dissipated  by  the  excessive  costs 
of  litigation  which  may  still  ensue. 
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Being  satisfied  that  John  McDowell  Kerr  acquired  no  new 
estate  after  the  death  of  his  wife  (except  as  to  what  has  been 
said  with  reference  to  the  assignments  hereinbefore  mentioned), 
I direct  that  the  costs  of  all  parties  should  be  paid  out  of  the 
joint  estates,  those  of  the  executors  on  a solicitor  and  client 
basis. 

Order  accordingly. 

Solicitor  for  the  applicants:  A,  J,  Sneath,  Toronto. 
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[COURT  OF  APPEAL.] 

McAlecr  et  al.  v.  Desjardine  et  aL 

Sale  of  Land — Duty  of  Disclosure  by  Vendor — Defects  in  Title — Agree- 
ment to  Purchase  ^‘subject  to  restrictions'^ — Building  already  Erected 
by  Vendor  in  Breach  of  Restrictions — Repudiation  by  Purchaser. 

An  agreement  to  purchase  land  “subject  to  the  restrictions  and  cove- 
nants that  run  with  the  land”  does  not  require  the  purchaser  to 
assume  the  burden,  or  the  consequences,  of  a past  breach  by  the 
vendor  of  those  covenants.  He  cannot  ask  for  a title  free  of  the 
restrictions,  and  must  assume  the  burden  of  their  future  observance, 
but  that  is  the  limit  of  his  obligation.  In  re  Poole  and  Clarkes 
Contract,  [1904]  2 Ch.  173,  applied. 

A vendor  has  a duty  to  disclose  any  fact  of  an  unusual  nature  that 
may  affect  his  title,  even  if  the  purchaser  has  agreed  to  accept  the 
vendor’s  title.  In  re  Haedicke  and  Lipski’s  Contract,  [1901]  2 Ch. 
666;  Carlish  v.  Salt,  [1906]  1 Ch.  335,  applied. 

The  plaintiffs  agreed  to  purchase  a parcel  of  land  from  the  defendants, 
“subject  to  the  restrictions  and  covenants  that  run  with  the  land”. 
These  restrictions,  which  the  vendors  had  accepted  and  covenanted 
to  require  of  any  purchaser  from  them,  related,  inter  alia,  to  buildings 
. which  might  be  erected  on  the  land,  and  when  the  title  was  searched 
it  was  found  that  the  existing  building,  which  had  been  erected  by  the 
vendors,  did  not  comply  with  those  restrictions.  The  defendants  had 
been  informed  by  their  vendor  that  unless  the  restrictions  were  ad- 
hered to,  the  building  would  have  to  come  down.  The  defendants 
refused  to  comply  with  requisitions  in  respect  of  the  building,  or  to 
take  any  steps  to  have  the  title  cleared. 

Held,  the  plaintiffs  were  entitled  to  decline  to  accept  the  title,  and  to 
recover  their  deposit.  Whether  the  restrictions  were  regarded  as 
covenants  running  with  the  land  (as  in  Re  Hunt  and  Bell  (1915),  34 
O.L.R.  256  at  262)  or  as  an  equitable  charge  on  the  land  subsisting 
in  the  owner  of  other  land  for  the  benefit  of  which  they  were  made 
(as  in  London  and  South  Western  Railway  Company  v.  Gomm  (1882), 
20  Ch.  D.  562),  they  affected  the  title  to  the  property,  and  any  fact 
calculated  to  prevent  the  purchaser  from  obtaining  such  a title  as  he 
was  led  to  expect  constituted  a defect  of  title.  Nottingham  Patent 
Brick  and  Tile  Co.  v.  Butler  (1886),  16  Q.B.D.  778,  applied.  There 
was  no  evidence  that  the  plaintiffs,  when  they  entered  into  the  con- 
tract, knew  that  there  had  already  been  a breach  of  the  restrictions. 
The  breach  was  that  of  the  vendors;  it  was  not  a continuing  breach, 
but  was  complete  when  the  building  was  erected  in  violation  of  the 
restrictions.  Powell  v.  Hemsley,  [1909]  2 Ch.  252,  applied. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  Barton 
Co.  Ct.  J.,  of  the  County  Court  of  the  County  of  York,  dis- 
missing the  action. 

6th  May  1948.  The  appeal  was  heard  by  Robertson  C.J.O. 
and  Laidlaw  and  Hogg  JJ.A. 

R.  G.  Parker,  for  the  plaintiffs,  appellants:  The  trial  judge 
held  that  we  should  have  made  further  inquiries  concerning  the 
building  restrictions  before  signing  the  offer  to  purchase.  This 
is  contrary  to  the  authorities:  29  Halsbury,  2nd  ed.  1938,  p.  257; 
Nottingham  Patent  Brick  and  Tile  Co.  v.  Butler  (1886),  16 
Q.B.D.  778;  Ball  v.  Gutschenritter  et  al,  [1925]  S.C.R.  68, 
[1925]  1 D.L.R.  901. 
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Our  acceptance  of  the  property  subject  to  the  restrictions 
running  with  the  land  cannot  be  read  as  meaning  subject  to 
any  existing  breaches  of  those  restrictions:  Stykolt  v,  Maynard, 
[1942]  O.R.  250,  [1942]  3 D.L.R.  654;  Re  Hunt  and  Bell  (1915), 
34  O.L.R.  256,  24  D.L.R.  590;  Ellis  v.  Rogers  (1885),  29  Ch. 
D.  661. 

If  a purchaser  will  be  exposed  to  a reasonable  probability  of 
litigation,  as  in  this  case,  the  title  is  a doubtful  one,  and  the 
purchaser  is  entitled  to  repudiate  the  contract:  Re  Edgerley  v. 
Hotrum  (1913),  4 O.W.N.  1434,  24  O.W.R.  800,  11  D.L.R.  783. 

We  did  not  accept  or  waive  any  defect  in  title  consisting  in 
a breach  of  the  restrictive  covenants,  since  we  had  no  knowl- 
edge of  these  covenants,  or  of  any  existing  breach,  before  making 
the  offer:  Western  Canada  Investment  Company,  Limited  v. 
McDairmid  (McDiarmid),  15  Sask.  L.R.  142,  [1922]  1 W.W.R. 
257,  66  D.L.R.  457. 

W.  W.  Fair,  for  the  defendants,  respondents:  One  of  the 
defendants  swore  that  he  had  informed  the  purchasers  of  all  the 
restrictive  covenants  running  with  the  land  before  any  offer 
was  made,  and  the  trial  judge  apparently  accepted  this  evi- 
dence. ® 

The  whole  case  must  stand  or  fall  on  the  wording  of  the 
offer  to  purchase,  and  the  plaintiffs  did  accept  the  title  subject 
to  the  restrictive  covenants  running  with  the  land.  They  must 
therefore  be  taken  to  have  had  knowledge  of  these  covenants 
before  making  the  offer. 

R.  G.  Parker,  in  reply:  The  learned  trial  judge  did  not  ac- 
cept the  defendants’  evidence  in  full,  since  he  held  that  the 
purchasers  ought  to  have  known  of  the  restrictive  covenants, 
thus  impliedly  finding  as  a fact  that  they  did  not  in  fact  know 
of  them. 

Cur.  adv.  vult. 

31st  May  1948.  Robertson  C.J.O.: — This  is  an  appeal  by 
the  plaintiffs  in  the  action  from  the  judgment  of  Judge  Barton, 
of  the  County  Court  of  the  County  of  York,  dated  2nd  March 
1948,  dismissing  the  action  with  costs. 

The  action  was  brought  to  recover  from  the  respondents 
the  sum  of  $100,  being  part  of  the  sum  of.  $500  paid  as  a deposit 
by  the  appellants  on  entering  into  an  agreement  to  purchase 
from  the  respondents  a parcel  of  land.  The  respondents,  claim- 
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ing  to  be  the  owners  of  lot  10  on  the  north  side  of  Gilwood 
Crescent,  in  the  township  of  Scarborough,  according  to  Plan 
3136,  and  having  publicly  offered  it  for  sale  by  a description 
reading  as  follows:  “$1,500 — Large  lot,  building  20  x 20,  hydro, 
close  to  highway,  $500  cash”,  entered  into  an  agreement  in 
writing  with  the  appellants,  dated  18th  September  1947,  to  sell 
to  them  the  lot  and  the  building  for  $1,500.  Appellants  paid 
$500  as  a deposit  with  the  offer.  It  was  a term  of  the  agree- 
ment that  the  appellants  should  accept  the  property  “subject 
to  the  restrictions  and  covenants  that  run  with  the  land”. 

In  the  course  of  searching  the  title  to  the  land  agreed  to  be 
sold  the  appellants’  solicitor  learned  that  the  building  erected 
upon  the  land  had  been  erected  in  breach  of  a restrictive  cove- 
nant of  the  respondents  contained  in  the  conveyance  of  the  land 
to  them  by  the  previous  owner.  Appellants’  solicitor  there- 
upon, within  the  time  fixed  by  the  agreement  of  sale,  wrote  the 
respondents’  solicitor  informing  him  of  what  he  had  learned  in 
regard  to  the  building,  and  making  certain  requisitions  in  re- 
lation thereto,  with  a view  to  having  the  title  to  both  land  and 
building  cleared.  To  this  respondents’  solicitor  replied  that  the 
appellants  had  had  the  building  restrictions  read  over  to  them 
before  their  offer  to  purchase  was  signed,  and  had  agreed  to 
accept  the  property  subject  to  the  restrictions  and  covenants 
that  run  with  the  land.  In  the  end,  after  some  discussion  by 
letter  and  interview,  the  respondents  declined  to  comply  with 
the  appellants’  requisitions  on  title,  and  the  agreement  to  pur- 
chase was  treated  as  terminated.  They  returned  to  the  ap- 
pellants $400  of  the  $500  deposit  and  retained  $100  for  agent’s 
commission  and  their  solicitor’s  fees.  It  is  to  recover  this  $100 
so  retained  that  the  action  was  brought. 

The  “stipulations,  restrictions  and  provisions”  that  the  re- 
spondents, by  their  covenant  with  their  vendor,  Scarborough 
Guild  Limited,  had  undertaken  to  observe  and  comply  with,  in- 
! eluded  such  matters  as  the  following:  No  building  should  be 
! erected  on  the  lands  conveyed  other  than  one  detached,  private 
I dwelling  with  one  attached  garage,  the  house  and  garage  to  cost 
I not  less  than  $6,500;  the  entire  building  should  be  designed  and 
the  construction  supervised  by  an  architect;  the  entire  house 
and  garage  should  be  erected  on  a continuous  masonry  foun- 
dation with  concrete  footings  below;  no  part  of  any  building, 
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including  an  attached  garage,  nor  any  projection  therefrom, 
should  be  nearer  than  40  feet  to  the  street  line  nor  nearer  than 
15  feet  from  either  side  boundary  of  the  lot;  the  plans  and 
specifications  and  location  on  the  lot  of  the  house  and  garage 
should  be  approved  in  writing  by  the  grantor;  building  oper- 
ations to  be  commenced  within  one  year  from  20th  June  1946. 

The  conveyance  to  the  respondents  by  Scarborough  Guild 
Limited  contained  an  express  covenant  of  the  respondents  with 
their  vendor,  not  only  that  the  respondents  themselves  would 
observe  and  comply  with  these  restrictions,  but  also  that  the 
respondents  would  have  executed  by  every  purchaser  from  them 
like  covenants  or  covenants  to  the  same  effect,  in  every  con- 
veyance of  the  said  lands,  or  any  part  or  parts  thereof,  made 
by  them,  so  that  all  persons  thereafter  holding  or  claiming 
under  them  should  be  bound  to  observe  the  said  stipulations, 
restrictions  and  provisions. 

We  may  not  have  on  the  record  here  a complete  account 
of  all  that  occurred  leading  up  to  what  the  respondents  must 
be  taken  to  have  regarded  as  a breach  on  the  part  of  the  ap- 
pellants of  the  contract  to  purchase.  Following  the  requi- 
sitions on  title  by  appellants’  solicitor  there  were  letters  ex- 
changed, which  we  have,  but  there  was  at  least  one  telephone 
conversation  between  the  solicitors  for  the  respective  parties, 
referred  to  in  the  correspondence,  that  seems  to  have  produced 
a mutual  understanding  that  the  appellants  were  standing  by 
their  requisitions  and  would  not  accept  the  title  unless  they  were 
satisfactorily  answered,  and  that  the  respondents  did  not  regard 
the  requisitions  as  proper  in  view  of  the  appellants’  agreement 
to  buy  subject  to  the  restrictions.  The  appellants  regarded  the 
building  already  on  the  property  as  a material,  if  not  an  essential, 
part  of  their  purchase,  and  having  been  informed  that  respond- 
ents, in  erecting  the  building,  did  not  conform  to  the  building 
restrictions  contained  in  their  deed,  and  that  respondents’ 
vendors,  Scarborough  Guild  Limited,  were  contemplating  pro- 
ceedings to  remove  the  building  because  of  respondents’  failure 
to  observe  the  building  restrictions,  they  considered  this  as  a 
matter  affecting  title  that  they  were  entitled  to  have  cleared  up 
by  the  respondents. 

The  respondents  sought,  at  the  trial,  to  make  it  appear  that 
the  building  was  of  little  consequence,  and  the  trial  judge  seems 
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to  have  taken  that  view.  The  evidence,  in  my  opinion,  makes 
it  clear  that  it  was  of  importance  to  appellants’  plans.  They  had 
not  much  money  and  could  not  proceed  at  once  to  erect  a per- 
manent dwelling.  They  contemplated  living  in  the  frame  build- 
ing erected  by  the  respondents,  as  in  fact  the  respondents  them- 
selves did  for  a time,  and  proceeding  as  their  resources  per- 
mitted with  the  construction  of  a more  substantial  house,  to 
which  the  frame  building  would  be  attached  as  a garage.  The 
husband  planned  to  do  much  of  the  work  of  building  himself, 
and  said  that  it  might  take  him  five  years  to  complete  it. 
He  explained  all  of  this  to  Mr.  Desjardine.  The  latter  says  in 
his  evidence  that  the  price  of  $1,500,  which  he  set  on  the 
property,  was  made  up  of  $1,000  for  the  lot,  being  the  price  he 
had  paid  for  it,  and  $500  for  the  frame  building.  The  building 
cannot,  therefore,  be  put  to  one  side  as  an  unimportant  part 
of  the  property.  It  was  considered  by  the  respondents  worth 
mentioning  in  their  advertisement,  and  is  again  mentioned  in 
the  agreement  of  sale  in  describing  the  subject-matter  of  that 
agreement,  and  it  represented  one-third  of  the  total  value,  ac- 
cording to  respondents’  own  estimate. 

In  my  opinion  appellants’  agreement  to  accept  the  property 
subject  to  the  restrictions  and  covenants  that  run  with  the 
land  did  not  require  them  to  assume  the  burden,  or  the  con- 
sequences, of  a past  breach  of  these  covenants  or  restrictions 
by  the  respondents  themselves.  No  doubt,  the  appellants  could 
not  ask  for  a title  freed  of  the  restrictions  and  covenants.  They 
would  have  to  assume  the  burden  of  their  future  observance, 
but  that  was  the  limit  of  their  obligation:  In  re  Poole  and 
Clarice's  Contract,  [1904]  2 Ch.  173;  Williams  on  Vendor  and 
Purchaser,  4th  ed.  1936,  pp.  684-5.  The  breach  of  covenant 
in  erecting  the  building  in  question  was  respondents’  breach. 
It  was  not  a continuing  breach,  the  covenant  having  been  broken 
once  for  all  when  the  building  was  erected  contrary  to  it: 
Powell  V.  Hemsley,  [1909]  2 Ch.  252. 

There  is  no  evidence  to  warrant  a finding  that  appellants 
knew,  when  they  entered  into  the  contract  to  purchase,  that 
there  had  already  been  a breach  of  any  of  the  restrictions  to 
which  the  property  was  subject.  In  particular  they  did  not 
know  that  the  building  included  in  the  agreement  of  purchase 
had  been  erected  in  disregard  of  the  restrictions,  and  without 
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any  waiver  of  the  restrictions  or  any  permission  of  any  kind 
on  the  part  of  respondents’  grantor.  More  than  that,  the  ap- 
pellants did  not  know,  as  the  evidence  of  Mr.  Clark,  president 
of  Scarborough  Guild  Limited,  clearly  shows  to  be  the  fact,  that 
Mr.  Clark  had  informed  Arthur  Desjardine,  one  of  the  respond- 
ents, that  unless  the  restrictions  were  adhered  to  the  building 
would  have  to  come  down.  By  their  statement  of  defence  re- 
spondents asked  that  the  agreement  should  be  rectified  to  pro- 
vide that  the  appellants  agreed  to  purchase  the  property  “not- 
withstanding any  existing  non  compliance  with  the  building 
restrictions”.  No  such  rectification  was  ordered,  nor  is  there 
any  evidence  to  warrant  it. 

There  is  no  question  that  restrictive  covenants  of  the  char- 
acter in  question  here  affect  the  title  to  the  land.  In  Re  Hunt 
and  Bell  (1915),  34  O.L.R.  256,  24  D.L.R.  590,  Garrow  J.A., 
at  p.  262,  said  the  following: 

“The  nature  and  effect  of  restrictive  covenants  have  been 
under  consideration  in  many  recent  cases.  One  of  the  latest  is 
London  County  Council  v.  Allen,  [1914]  3 K.B.  642,  where  such 
a covenant  is  spoken  of  as  creating  something  in^the  nature  of 
a negative  easement,  requiring  for  its  creation  and  continuance 
a dominant  and  a servient  tenement  as  in  the  case  jf  ordinary 
easements;  or,  as  put  by  Scrutton,  J.,  at  p.  672,  it  is  ‘an  equi- 
table interest  analogous  to  a negative  easement’.” 

It  has  also  been  said,  as  an  alternative  view,  that  such  re- 
strictive covenants  may  be  considered  as  analogous  to  an  equi- 
table charge  upon  land  subsisting  in  the  owner  of  the  land  for 
the  use  or  benefit  of  which  the  covenants  are  made:  London 
and  South  Western  Railway  Company  v.  Gomm  (1882),  20 
Ch.  D.  562,  per  Jessel  M.R.  at  p.  583. 

In  either  view  the  title  to  the  property  restricted  is  affected 
by  the  restriction.  Any  fact  calculated  to  prevent  the  pur- 
chaser obtaining  such  a title  to  the  property  as  he  was  led  to 
expect,  constitutes  a defect  of  title:  Nottingham  Patent  Brick 
and  Tile  Co.  v.  Butler  (1886),  16  Q.B.D.  778;  Halsbury’s  Laws 
of  England,  2nd.  ed.,  Vol.  29  (1938),  p.  259,  para.  344.  A vendor 
has  a duty  to  disclose  any  fact  of  an  unusual  nature  that  may 
affect  his  title,  notwithstanding  that  the  purchaser  may  have 
agreed  to  accept  the  vendor’s  title:  In  re  Haedicke  and  LipskVs 
Contract,  [1901]  2 Ch.  666;  Carlish  v.  Salt,  [1906]  1 Ch.  335.. 
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In  my  opinion  the  appellants  were  right  in  declining  to  accept 
the  title  that  was  offered  them  and  in  treating  the  contract  as 
at  an  end,  when  the  respondents  refused  to  answer  the  requi- 
sitions on  title  relating  to  the  frame  building  on  the  lot. 

The  appeal  should  be  allowed,  with  costs,  and  the  appellants 
should  have  judgment  for  the  amount  sued  for,  and  costs  of 
action.  A question  of  title  to  land  being  involved,  the  costs 
should  be  on  the  scale  of  the  County  Court. 

Laidlaw  J.A.: — I agree  with  the  reasons  for  judgment  of 
my  Lord  the  Chief  Justice  of  Ontario,  and  with  the  order  of  this 
Court  as  proposed  by  him.  The  reasons  of  my  Lord  completely 
satisfy  me,  and  I can  add  nothing  to  them,  but  because  there  is 
a dearth  of  authority  on  the  precise  point  in  controversy  in  the 
appeal,  it  seems  to  me  appropriate  that  I should  state  for  myself 
the  matters  I have  taken  into  particular  consideration  in  reach- 
ing my  judgment.  I shall  make  my  statement  in  very  brief 
form. 

The  subject-matter  of  the  transaction  between  the  appellants, 
as  purchasers,  and  the  respondents,  as  vendors,  was  a lot  with  a 
building  erected  upon  it.  The  value  of  the  building  formed  a 
substantial  part  of  the  purchase-price  of  the  premises.  The  re- 
spondents understood  that  the  existence  of  the  building  and  the 
right  of  the  appellants  to  the  enjoyment  and  use  of  it  was  a 
matter  of  material  consideration  to  them.  The  respondents 
erected  the  building  in  direct  violation  of  building  restrictions 
binding  upon  them  and  knew  at  all  times  that  they  had  no  right 
to  maintain  the  building  on  the  lot.  The  appellants  did  not 
know  of  that  breach,  or  that  proceedings  might  be  taken  to 
compel  the  removal  of  the  building  from  the  lot.  Those  facts, 
known  to  the  respondents,  were  material  facts  which  the  re- 
spondents ought  to  have  disclosed  to  the  appellants  before  the 
agreement  was  made  between  the  parties.  The  appellants  did 
not  expressly  or  impliedly  agree  to  buy  the  premises  notwith- 
standing the  breach  by  the  respondents  of  the  building  restric- 
tions or  subject  to  the  risk  of  having  to  remove  the  building  from 
the  lot.  The  property  to  be  acquired  by  the  appellants  from 
the  respondents  included  a right  to  maintain  the  building  on 
the  lot  and  the  respondents  knew  that  there  was  no  such  right. 

The  respondents  are  endeavouring  to  retain  part  of  the  pur- 
chase price  of  the  premises  when  they  cannot  or  will  not  vest 
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in  the  appellants  the  property  rights  to  which  they  are  entitled, 
and  the  appellants  are  therefore  entitled  to  repudiate  the  con- 
tract. 

Hogg  J.A.: — I concur  in  the  judgment  of  my  Lord  the  Chief 
Justice  and  in  the  reasons  given  by  him. 

The  appellants,  although  they  agreed  to  purchase  the  prop- 
erty in  question  subject  to  restrictions  and  covenants  that  ran 
with  the  land,  did  not  agree  to  accept  the  land  as  it  was  affected 
by  the  respondents’  breach  of  the  said  restrictions.  The  actual 
land  itself,  and  the  buildings  thereon,  form  together  the  real 
property  which  is  the  subject  of  the  sale  and  the  contemplated 
conveyance.  Because  of  a breach  of  the  aforesaid  restrictions 
relating  to  the  building  upon  the  land,  the  respondents  cannot 
give  a title  free  from  defect  to  the  building,  that  is  to  say  they 
cannot,  or  at  least  made  no  attempt  to,  give  a good  title  to  the 
property  as  a whole.  It  is  the  property  in  its  entirety  which  is 
the  subject  of  the  agreement  for  sale  and  purchase. 

Appeal  allowed  with  costs. 

Solicitor  for  the  plaintiff Sy  appellants:  Robert  G.  Parker, 
Toronto. 

Solicitor  for  the  defendants,  respondents:  W.  W.  Fair, 
Toronto. 
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[COURT  OF  APPEAL.] 

Rex  v»  Lovering. 

Evidence  — Corroboration  — • When  Required  — Rule  of  Practice  in 
Trials  for  Rave  — Functions  of  Judge  and  Jury  — Effect  of  Mis- 
direction as  to  what  Evidence  Corroborative. 

Criminal  Law  — Appeals  from  Convictions  — Misdirection  — When 
Acquittal  Directed  instead  of  New  Trial  — Verdict  Unsatisfactory 
or  not  Supported  by  Evidence  — The  Criminal  Code,  R.S.C.  1927, 
c.  36,  s.  1014(1)  (a). 

On  a trial  for  rape  the  Crown  put  in  evidence  a statement  of  the  accused 
in  which  he  admitted  that  he  had  had  sexual  intercourse  with  the 
complainant,  D.B.,  on  the  occasion  in  question,  but  said  that  D.B.  had 
consented.  The  accused’s  evidence  at  the  trial  was  to  the  same  effect. 
The  trial  judge,  having  told  the  jury  that  it  would  be  dangerous  to 
convict,  even  if  they  believed  D.B.’s  evidence,  unless  they  found  cor- 
roboration of  her  story,  further  told  them  that  the  accused’s  state- 
ment amounted  to  ‘'some  corroboration”  of  her  evidence  as  to  lack  of 
consent,  and  that  it  was  for  them  to  say  whether  or  not  it  did  in  fact 
corroborate  her  story. 

Held,  this  amounted  to  a misdirection,  since  the  accused’s  statement 
could  not  furnish  corroboration  of  D.B.’s  evidence  on  the  issue  of  con- 
sent or  non-consent,  which  was  the  only  issue  at  the  trial.  Since  it 
could  not  be  said  with  certainty  that  the  jury,  if  they  had  been 
properly  instructed,  would  have  returned  the  same  verdict,  the  con- 
viction could  not  stand  {per  curiam). 

Held,  further,  the  conviction  should  be  set  aside,  not  only  on  the  ground 
of  this  misdirection,  but  on  the  further  ground  that  the  verdict  was 
unreasonable  and  could  not  be  supported  on  the  evidence,  under 
s.  1014(1)  (a)  of  The  Criminal  Code,  and  a new  trial  should  not  be 
ordered  (per  Henderson  and  Hogg  JJ.A.;  Roach  J.A.  contra). 

Per  Hogg  J.A.:  Section  1014(1)  (a)  of  the  Code  being  a textual  repro- 
duction of  s.  4(1)  of  the  English  Criminal  Appeal  Act,  1907,  decisions 
of  the  Court  of  Criminal  Appeal  on  that  subsection,  such  as  Rex  v. 
Barnes  (1942),  28  Cr.  App.  R.  141,  and  Rex  v.  Dent  (1943),  29  Cr.  App. 
R.  120,  should  be  folowed  in  Canada.  The  City  of  London  v.  Hole- 
proof  Hosiery  Company  of  Canada,  Limited,  [1933]  S.C.R.  349,  [1933] 
3 D.L.R.  657,  applied. 

An  appeal  from  a conviction  for  rape,  before  Smily  J.  and 
a jury. 

26th  and  27th  April  1948.  The  appeal  was  heard  by  Hender- 
son, Roach  and  Hogg  JJ.A. 

A.  M.  Forbes,  for  the  accused,  appellant:  Evidence  of  a 
statement  made  by  the  complainant  to  her  sister  on  returning 
home  on  the  evening  in  question  was  improperly  admitted  in 
evidence.  This  was  a mere  discussion  between  the  sisters,  and 
a “complaint”,  to  come  within  the  recognized  exception  to  the 
hearsay  rule,  must  be  made  to  someone  in  authority.  Further, 
it  must  be  made  at  the  earliest  opportunity,  and  this  girl  made 
no  outcry  at  the  time:  Rex  v.  Jones,  18  M.P.R.  164,  84  C.C.C. 
299,  [1945]  4 D.L.R.  515. 
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The  trial  judge  misdirected  the  jury  as  to  mens  rea.  He  did 
not  tell  them,  as  he  should  have  done,  that  if  the  accused 
thought  that  the  complainant  was  a consenting  party  he  was 
not  guilty  of  rape,  even  if  she  in  fact  did  not  consent.  This  would 
be  a mistake  of  fact,  and  hence  would  eliminate  mens  rea:  Reg. 
V.  Tolson  (1889),  23  Q.B.D.  168;  Rex  v.  Stewart,  [1940]  O.R. 
178,  73  C.C.C.  141,  [1940]  1 D.L.R.  689. 

The  sole  issue  on  this  trial  was  consent,  and  the  trial  judge 
improperly  charged  the  jury  that  the  accused’s  statement  was 
corroborative  of  the  complainant’s  story  on  this  issue.  The 
statement  was  not  capable  of  being  considered  corroborative, 
and  this  was  a misdirection  entitling  the  accused  to  have  the 
conviction  set  aside:  Reg.  v.  Car  do  (1888),  17  O.R.  11;  Rex  v. 
Jones,  49  B.C.R.  537,  63  C.C.C.  341,  [1935]  2 W.W.R.  270,  [1935] 
3 D.L.R.  237.  As  to  the  proper  charge  on  corroboration  on  the 
issue  of  consent,  I refer  to  Rex  v.  Mudge,  24  Sask.  L.R.  257,  52 
C.C.C.  402,  [1930]  1 W.W.R.  193,  [1930]  1 D.L.R.  617;  Rex  v. 
Auger,  64  O.L.R.  181,  52  C.C.C.  2,  [1929]  4 D.L.R.  864;  Rex  v. 
Salman  (1924),  18  Cr.  App.  R.  50. 

As  to  the  proper  charge  on  the  issue  of  consent,  see  Rex  v. 
Lastikawa,  61  B.C.R.  450  84  C.C.C.  283,  [1945]  4 D.L.R.  220. 
The  trial  judge  should  have  pointed  out  to  the  jury  that  the  fact, 
admitted  by  the  complainant,  that  a completed  act  of  intercourse 
did  take  place  in  the  automobile,  without  injury  or  impediment, 
was  most  cogent  on  the  issue  of  consent. 

The  verdict  should  be  quashed  as  unreasonable,  and  not  sup- 
ported by  the  evidence:  s.  1014(1)  (a). 

W.  B.  Common,  K.C.,  for  the  Attorney-General,  respondent: 
The  accused  admitted  that  he  had  finished  the  act  of  intercourse 
against  the  complainant’s  will,  and  without  her  consent.  [Roach 
J.A.:  But  surely  the  crime  was  then  complete,  and  the  crucial 
time,  with  reference  to  consent,  is  the  beginning.]  If,  having 
originally  consented,  the  girl  withdraws  her  consent  after  pene- 
tration, and  the  accused  continues,  there  is  rape. 

The  accused’s  statement  is  capable  of  being  considered  as 
corroborative  of  the  complainant’s  story.  He  admits,  for  ex- 
ample, that  she  was  crying. 

If  there  were  any  defects  in  the  trial  judge’s  charge  to  the 
jury,  they  could  not  have  resulted  in  any  substantial  miscarriage 
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of  justice,  and  the  appeal  should  be  dismissed  under  s.  1014(2) 
of  the  Code. 

A.  M.  Forbes  did  not  reply. 

Cur.  adv.  vult. 

11th  June  1948.  Henderson  J.A.: — This  is  an  appeal  by 
the  accused  from  his  conviction  before  Mr.  Justice  Smily  and  a 
jury  on  a charge  that  the  accused,  ‘‘on  or  about  the  18th  day  of 
September,  1947,  at  the  Township  of  Medonte,  in  the  County 
of  Simcoe,  did  unlawfully  assault  Dorothy  Brandon,  a woman 
not  his  wife,  and  have  carnal  knowledge  of  her  without  her 
consent,  thereby  committing  rape;  contrary  to  the  provisions 
of  the  Criminal  Code,  Section  299”.  The  accused  was  found 
guilty  by  the  jury  and  was  sentenced  to  imprisonment  for  two 
years  less  one  day. 

The  only  question  for  determination  upon  the  appeal,  in  my 
view,  is  as  to  whether  the  evidence  supports  the  jury’s  verdict. 

The  Crown  relies  principally  upon  the  evidence  of  the  com- 
plainant and  rests  for  corroboration  upon  a statement  made  by 
the  accused. 

The  matter  was  fully  and  fairly  argued,  and  upon  the  best 
consideration  I have  been  able  to  give  to  the  record,  I have  come 
to  the  conclusion  that  upon  all  the  circumstances  the  charge  is 
not  borne  out.  In  my  view  the  right  conclusion  is  that  the 
offence  was  not  committed.  Further,  in  my  view,  the  state- 
ment of  the  accused  is  exculpatory  and  does  not  support  the 
Crown’s  case. 

I would  therefore  allow  the  appeal  and  quash  the  conviction* 

Roach  J.A.  {dissenting  in  part) : — The  appellant  was  con- 
victed by  a jury  before  Mr.  Justice  Smily  on  the  28th  January 
1948,  on  a charge  that,  on  or  about  the  18th  September  1947, 
at  the  township  of  Medonte,  in  the  county  of  Simcoe,  he  “did 
unlawfully  assault  Dorothy  Brandon,  a woman  not  his  wife,  and 
have  carnal  knowledge  of  her  without  her  consent,  thereby 
committing  rape;  contrary  to  the  provisions  of  the  Criminal 
Code,  Section  299”. 

From  that  conviction  he  now  appeals.  At  the  conclusion 
of  the  evidence  there  was  only  one  question  in  issue,  viz.,  did 
the  prosecutrix  consent  to  the  act? 
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On  the  night  of  Wednesday,  17th  September,  the  prosecutrix 
and  some  other  girls  had  attended  a dance  in  the  village  of  Cold- 
water,  unescorted  by  any  male  companions.  The  accused  was 
also  there,  apparently  without  any  female  companion. 

After  the  dance  the  accused  met  the  prosecutrix  and  some  of 
the  other  girls  in  a restaurant  in  the  village.  He  had  a passing 
acquaintance  with  the  prosecutrix,  and  perhaps  also  with  the 
others.  He  had  borrowed  an  automobile  from  a friend  and  sug- 
gested to  the  prosecutrix  that  he  would  drive  her  home.  She  and 
another  girl  got  into  the  car  with  him  and  they  drove  first  to 
the  home  of  the  other  girl,  where  she  left  them,  and  then  the 
accused  continued  on  towards  the  residence  where  the  prose- 
cutrix was  employed  in  the  village.  Having  reached  that  place, 
instead  of  stopping  the  accused  continued,  suggesting  that  the 
two  of  them  should  go  for  a further  drive.  She  did  not  object 
and  the  accused  drove  out  into  the  country  a half  mile  or  more 
outside  the  village.  There  he  drove  the  car  on  to  the  side  of  the 
road,  turned  off  the  lights,  and  almost  immediately  started  a 
course  of  conduct  toward  her  that  terminated  in  sexual  inter- 
course. The  accused  gave  evidence  at  the  trial,  and  admitted 
that  when  he  borrowed  the  car  from  his  friend  sexual  intercourse 
with  some  girl — any  girl — was  his  objective. 

The  evidence  of  the  prosecutrix  of  the  events  which  took 
place  in  the  car  after  the  accused  parked  it  was  briefly  as  fol- 
lows: 

The  accused  began  his  advances  by  first  kissing  her.  Then 
he  began  placing  his  hands  indecently  on  her,  and  she  pushed 
them  away,  and  told  him  to  behave  himself.  Several  times  she 
asked  him  to  take  her  home  and  finally  he  said  he  would  not 
take  her  home  “until  he  got  what  he  wanted”.  Then  she  started 
to  cry  and  reached  for  the  handle  of  the  car  door,  intending  to 
get  out.  At  that  moment  he  grabbed  her  and  attempted  the 
act  of  intercourse  while  she  was  in  a sitting  position.  She  suc- 
cessfully resisted  him,  and  then  he  pushed  her  down  on  the  seat 
with  her  head  beneath  the  steering-wheel.  She  protested  and 
said  that  if  he  touched  her  she  would  poison  herself;  that  she 
would  tell  her  father  and  have  the  accused  punished.  The  ac- 
cused succeeded  in  opening  the  right-hand  front  door  of  the 
car,  so  that  her  legs  protruded  beyond  the  seat  cushions  and  he 
held  her  two  hands  over  her  head  so  that  she  could  not  get  up. 
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She  attempted  to  scream  and  he  prevented  her  by  pressing  his 
shoulder  against  her  mouth.  Despite  her  resistance  he  thus 
overpowered  her  and  committed  the  act. 

The  accused  stated  in  evidence  that  although  the  prose- 
cutrix did  not  give  any  spoken  consent,  she  did  not  verbally 
protest,  and  by  her  conduct  he  assumed  that  she  was  consent- 
ing. He  stated  that  she  said  she  did  not  want  “to  get  into 
trouble”.  He  admitted  that  during  the  act  she  objected  and 
said  she  wanted  to  go  home  and  spoke  of  poisoning  herself,  but 
he  thought  she  was  “bluffing”;  also  that  during  the  act,  but  not 
before,  she  began  “snivelling”.  However,  after  the  act  she 
stopped  “snivelling”  and  was  entirely  normal  in  her  conduct  and 
he  drove  her  to  her  employer’s  home. 

When  the  prosecutrix  arrived  at  the  entrance  to  her  em- 
ployer’s residence  her  younger  sister,  aged  17,  and  the  young 
man  to  whom  the  prosecutrix  was  engaged  were  waiting.  The 
employer  and  his  wife  were  away  in  .Toronto  at  the  time,  and 
the  sister  was  staying  with  the  prosecutrix.  The  sister  and  the 
young  man  both  gave  evidence  and  stated  that  the  prosecutrix 
was  crying,  her  hair  was  dishevelled,  and  although  they  both 
asked  her  what  was  wrong  she  hurried  past  them,  without 
answering,  and  entered  the  house.  The  younger  sister  at  once 
followed  her  into  the  house,  and  there  the  prosecutrix,  still 
crying,  told  her,  in  substance,  the  same  story  as  she  related  in 
the  witness-box  at  the  trial. 

I have  recorded  the  foregoing  to  show  the  question  of  con- 
sent or  no  consent  as  it  was  presented  to  the  jury  in  the  evidence. 

The  learned  trial  judge  properly  instructed  the  jury  as  to 
reasonable  doubt.  He  also  cautioned  them  that  it  would  be 
dangerous  to  convict  the  accused  unless  the  story  as  told  by 
the  prosecutrix  was  corroborated,  even  though  they  believed 
her.  He  correctly  charged  them  as  to  the  limited  effect  of  her 
complaint,  namely,  that  it  was  merely  consistent  with  her  evi- 
dence that  she  did  not  consent,  but  did  not  prove  that  fact. 

After  the  accused  was  arrested  and  charged  with  rape  he 
made  a statement  in  writing  which  the  Crown,  quite  properly, 
introduced  into  the  evidence  as  part  of  its  case.  The  learned 
trial  judge  instructed  the  jury  that  the  statement  amounted  to 
some  corroboration  of  the  girl’s  story  that  she  did  not  consent. 
With  great  respect,  I cannot  construe  that  statement  as  cor- 
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roborative  of  the  girl’s  evidence  that  she  did  not  consent.  In  it 
the  accused  says  that  when  he  first  attempted  to  have  inter- 
course with  the  girl  “she  was  scared  and  said  she  didn’t  want  to 
as  she  was  afraid  of  getting  into  trouble”.  He  continues:  “I  told 
her  that  I wouldn’t  get  her  into  trouble.”  He  then  describes 
how  the  girl,  from  that  point  forward,  made  no  effort  to  resist 
the  accused.  Her  conduct  from  that  point  forward,  as  described 
in  the  statement,  is  consistent  only  with  consent. 

This  is  not  a case  in  which  it  could  be  said  with  certainty 
that  if  the  jury  had  been  properly  instructed  they  would  still 
have  returned  a verdict  of  guilty.  Accordingly,  because  of  the 
misdirection,  there  must  be  a new  trial. 

Counsel  for  the  appellant  submitted  that  this  Court  should 
go  further  and  acquit  the  accused  because,  so  he  argued,  the 
verdict  was  unreasonable  and  could  not  be  supported  having 
regard  to  the  evidence. 

For  myself,  I cannot  accede  to  that  argument.  I , have 
recorded  sufficient  of  the  evidence  to  show,  at  least  in  my  opinion, 
that  there  was  evidence  which,  if  accepted  by  the  jury,  would 
warrant  a conviction.  It  was  argued  that  by  ^reason  of  the 
cramped  conditions  in  the  front  seat  of  the  automobile,  it  would 
have  been  impossible  for  the  accused  to  accomplish  his  purpose 
if  the  girl  resisted,  and  that  because  he  succeeded  she  must 
therefore  have  acquiesced.  That  would  have  been  a very  fit- 
ting argument  to  address  to  the  jury,  and  I have  no  doubt  that 
counsel  for  the  accused  made  the  most  of  it  before  the  jury. 
The  jury  apparently  thought  otherwise,  and  even  if  I had  a 
contrary  opinion  I would  not  interfere  and  thereby  substitute 
my  view  for  that  entertained  by  the  jury. 

Then  it  was  argued  that  her  strongest  verbal  protest  was 
merely  to  admonish  the  accused  “to  behave  himself”.  Of  course, 
I can  think  of  expressions  that  would  amount  to  more  vigorous 
verbal  protests,  but  when  I couple  with  that  admonition,  meek 
as  it  may  be,  these  facts,  viz.,  the  attempt  to  get  out  of  the  car, 
the  threat  to  tell  her  father  and  have  the  accused  punished,  the 
threat  that  she  would  poison  herself  if  the  accused  accomplished 
his  purpose,  the  attempt  to  scream,  the  emotional  condition  of 
the  girl  when  she  arrived  at  her  employer’s  home  still  crying,  1 
am  not  prepared  to  say  that  a verdict  of  guilty  was  one  which  no 
reasonable  jury  could  reasonably  have  reached. 
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As  this  Court  said  in  Rex  v.  De  Bruge  (De  Burge) , 55  O.L.R. 
507,  42  C.C.C.  395,  [1924]  4 D.L.R.  496,  this  Court  cannot  weigh 
probabilities  and  substitute  its  view  for  that  entertained  by  the 
jury,  to  which  the  greatest  weight  must  still  be  given.  The 
powers  given  to  this  Court  by  s.  1014  of  The  Criminal  Code, 
R.S.C.  1927,  c.  36,  certainly  do  not  authorize  this  Court  to  re- 
try a case,  and  it  seems  to  me  that  if  this  Court  should  acquit 
this  accused,  it  would  be  doing  just  that. 

I would,  therefore,  quash  the  conviction  and  direct  a new 
trial. 

Hogg  J.A.: — On  the  19th  January  1948  the  appellant  Lover- 
ing was  convicted  by  a jury  presided  over  by  Mr.  Justice  Smily 
of  the  crime  of  rape,  the  alleged  offence  being  committed  against 
one  Dorothy  Brandon,  and  he  was  sentenced  by  the  learned  trial 
judge  to  imprisonment  for  a term  of  two  years  less  one  day. 

The  appeal  is  brought  under  the  provisions  of  ss.  1013  and 
1014  of  The  Criminal  Code.  The  principal  grounds  of  appeal, 
as  argued  by  counsel  for  the  accused  are:  (1)  that  the  verdict 
is  unreasonable  and  cannot  be  supported  having  regard  to  the 
evidence,  and  (2)  that  the  learned  trial  judge  erred  in  his  direc- 
tion to  the  jury  that  the  statement  in  writing  made  by  the  ap- 
pellant prior  to  the  trial,  and  admitted  in  evidence  at  the  trial, 
was  evidence  which  corroborated  the  testimony  of  the  complain- 
ant Dorothy  Brandon. 

In  this  statement  the  appellant  frankly  admitted  that  he  had 
had  sexual  relations  with  the  complainant,  but  only  because  she 
consented  thereto.  The  evidence  tendered  by  the  Crown  in  proof 
of  the  offence  consists  almost  entirely  of  the  testimony  of  the 
complainant  and  the  aforesaid  statement  made  by  the  appellant. 

The  crime  was  alleged  to  have  been  committed  in  a motor 
car  after  the  complainant  had  accepted  the  invitation  of  the 
appellant  to  go  for  a ride  with  him  at  about  two  o’clock  in  the 
morning,  and  after  he  had  driven  her  home  from  a dance.  The 
appellant  stopped  the  motor  car  and  turned  out  the  lights,  and 
there  were  then  certain  acts  of  familiarity  on  his  part  towards 
her,  to  which,  apparently,  she  offered  little  objection  and  made 
no  attempt  to  leave  the  car.  After  she  realized  the  appellant’s 
intention,  she  said,  she  tried  to  get  out  of  the  car  but  was  pre- 
vented from  doing  so.  She  further  said  that  the  appellant  held 
both  of  her  hands  above  her  head,  part  of  the  time  with  only 
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one  of  his  hands,  and  although  she  struggled  to  free  herself  from 
him,  he  had  intercourse  with  her.  This  last  statement  is  to  be 
compared  with  the  complainant’s  testimony  on  cross-examination 
that  she  did  not  move  during  the  half-hour  period  of  intercourse. 

Upon  cross-examination  the  complainant  said  that  “the 
strongest  words”  of  complaint  she  uttered  were  that  the  ap- 
pellant “ought  to  behave  himself”.  She  said  also  that  there 
was  a house  or  houses  not  far  away  from  where  the  motor  car 
was  stopped,  but  that  during  the  five  or  ten  minutes  while  she 
was  sitting  upright  and  when  the  appellant  was  attempting  to 
have  intercourse  with  her,  although  she  could  have  done  so,  she 
did  not  sound  the  motor  horn  or  make  any  outcry.  The  com- 
plainant gave  no  reason  why,  at  this  time,  she  did  not  make 
some  manner  of  outcry  or  some  endeavour  to  draw  attention 
to  her  alleged  plight.  Subsequently,  during  the  half  hour  thaU 
according  to  the  complainant’s  testimony,  the  actual  intercourse 
continued,  she  said  she  was  lying  with  her  head  on  the  front 
seat  of  the  car,  and  the  reason  she  gave  for  making  no  outcry 
in  this  lengthy  period  was  that  she  was  prevented  from  doing 
so  by  the  appellant’s  shoulders  being  pressed  against  her  mouth. 
She  also  said  that  during  this  time  she  did  not  move.  She  said 
that  she  cried,  and  that  fact  is  admitted  by  the  appellant  in  the 
aforesaid  statement  made  by  him  prior  to  his  trial.  There  was 
no  evidence  of  any  sign  or  circumstance  which  could  definitely 
be  attributed  to  a struggle  on  the  part  of  the  complainant  with 
the  appellant,  and,  after  the  alleged  offence  had  been  committed, 
she  allowed  the  appellant  to  drive  her  home. 

The  appellant  denied  that  he  could  have  held  the  complainant 
in  any  manner,  if  she  had  desired  to  get  away  from  him,  also 
that  it  would  be  physically  impossible  for  him  to  have  had  inter- 
course with  her  and  at  the  same  time  have  held  his  shoulders 
over  her  mouth  in  such  manner  as  to  prevent  her  from  making 
any  outcry  whatever. 

1 have  mentioned  this  testimony  given  by  the  appellant  be- 
cause of  the  contention  advanced  on  his  behalf,  that  the  finding 
by  the  jury  of  non-consent  on  the  part  of  the  complainant  was, 
in  the  light  of  her  story,  unreasonable  and  not  supported  by  the 
evidence. 

The  learned  trial  judge  instructed  the  jury  that  if  they 
believed  the  complainant  and  accepted  her  evidence  in  its  en- 
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tirety,  they  could  convict  the  accused,  but  that  it  was  dangerous 
to  do  so  without  some  corroboration  of  the  complainant’s 
testimony  in  some  material  respect  concerning  the  facts  related 
by  her.  The  trial  judge  then  told  the  jury  that,  in  his  opinion, 
the  statement  given  by  the  accused,  to  which  reference  has  been 
made,  was  corroboration  of  the  fact  of  lack  of  consent  upon 
the  part  of  the  complainant;  also,  he  instructed  the  jury:  ‘Tt 
is  for  you  to  say  then  whether,  it  being  corroboration,  it  does 
corroborate  Miss  Brandon’s  story,  and  the  value  of  it  to  you 
is  as  to  whether  it  corroborates  her  story  with  regard  to  lack 
of  consent.”  In  my  opinion,  the  statement  in  question  is  not 
corroboration  of  the  fact  that  the  complainant  did  not  consent 
to  the  alleged  offence,  and  the  direction  to  the  jury  upon  the 
matter  of  corroboration  was  in  error.  I cannot  find  any  evidence 
that  is  corroborative  of  the  complainant’s  testimony  with  regard 
to  non-consent. 

In  dealing  with  any  particular  piece  of  evidence,  the  duty 
of  the  trial  judge  is  limited  to  determining  whether  it  can  be 
properly  regarded  as  corroborative  and  to  telling  the  jury,  not 
that  it  is  corroborative  of  the  evidence  which  requires  corrobo- 
ration, but  only  that  they  are  entitled  to  consider  such  piece 
of  evidence  as  corroborative  and  are  to  decide  whether  it  ought  to 
be  so  regarded:  Rex  v.  FusMor,  [1946]  2 W.W.R.  204,  85 
C.C.C.  283,  1 C.R.  351,  [1946]  2 D.L.R.  627. 

In  the  present  case  the  matter  of  consent  is  vital.  The  com- 
plainant said  that  the  act  of  which  she  complains  was  com- 
mitted without  her  consent.  The  appellant  openly  admits  that 
he  had  intercourse  with  the  complainant,  but  says  it  was  with 
her  consent.  In  the  circumstances,  the  matter  of  corroboration 
of  the  evidence  of  the  complainant  is  especially  important. 

I think  the  statement  made  by  the  appellant  is  consistent 
to  a greater  degree  with  a finding  that  there  was  consent  on  the 
part  of  the  complainant  than  with  non-consent  on  her  part. 

Where  the  charge  against  an  accused  is  sought  to  be  sup- 
ported by  the  testimony  of  an  accomplice,  or  is  rape,  the  rule 
of  practice  that  the  jury  is  to  be  warned  that  it  is  dangerous 
to  convict  on  uncorroborated  evidence  has  become  virtually 
equivalent  to  a rule  of  law:  Rex  v.  Baskerville,  [1916]  2 K.B. 
658,  12  Cr.  App.  R.  81;  Rex  v.  EUerton,  22  Sask.  L.R.  106, 
49  C.C.C.  94,  [1927]  3 W.W.R.  564,  [1927]  4 D.L.R.  1126. 
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In  MacDonald  v.  The  King,  [1947]  S.C.R.  90,  87  C.C.C.  257, 
2 C.R.  514,  [1947]  2 D.L.R.  625,  such  warning  was  said  to  be 
imperative. 

If  evidence  is  treated  by  a trial  judge  as  corroborative  which 
is  not  so  in  fact,  and  the  Code  requires  corroboration,  as  where 
the  charge  is  perjury,  the  conviction  will  be  set  aside:  Rex  v. 
Beauchesne,  [1933]  1 W.W.R.  216,  60  C.C.C.  25,  [1933]  4 
D.L.R.  138.  Also,  when  the  trial  judge  failed  to  charge  the 
jury  properly  on  the  matter  of  corroboration  in  the  trial  of 
an  accused  for  rape,  the  conviction  was  quashed:  Rex  v.  Salman 
(1924),  18  Cr.  App.  R.  50;  Rex  v.  Mudge,  24  Sask.  L.R.  257, 
52  C.C.C.  402,  [1930]  1 W.W.R.  193,  [1930]  1 D.L.R.  617;  Rex 
V.  Yott,  85  C.C.C.  19,  [1946]  1 D.L.R.  683.  In  the  two  latter 
cases  a new  trial  was  ordered. 

Section  1014(1)  (a)  of  the  Code  provides  that  the  Court 
shall  allow  the  appeal  against  conviction  if  it  is  of  the  opinion 
“that  the  verdict  of  the  jury  should  be  set  aside  on  the  ground 
that  it  is  unreasonable  or  cannot  be  supported  having  regard 
to  the  evidence”.  The  language  of  this  subsection,  which  was 
first  made  part  of  The  Criminal  Code  by  the  1923  Dominion 
statutes,  c.  41,  s.  9,  was,  as  is  apparent,  taken  from  s.  4(1) 
of  the  English  Criminal  Appeal  Act,  1907,  7 Edw.  VII,  c.  23, 
which  sets  out  that  a conviction,  on  appeal,  may  be  set  aside 
“on  the  ground  that  it  is  unreasonable  or  cannot  be  supported 
having  regard  to  the  evidence”. 

It  is  an  elementary  proposition  that  it  is  not  proper  for  the 
Court  to  disturb  the  verdict  of  the  jury  without  weighty  and 
cogent  grounds.  In  Rex  v.  Epstein;  Rex  v.  Walker;  Rex  v. 
Speron  (1925),  56  O.L.R.  587,  43  C.C.C.  348,  in  this  Court, 
Smith  J.A.,  who  delivered  the  judgment  of  the  Court,  in  re- 
ferring to  the  judgment  in  Rex  v.  DeBruge  (DeBurge),  55 
O.L.R.  507,  42  C.C.C.  395,  [1924]  4 D.L.R.  496,  said  that  in 
that  case  there  was  ample  evidence,  if  believed,  to  warrant  the 
finding  of  the  jury,  and  that  it  was  there  said  , that  the  law 
permitting  appeals  “does  not  go  far  enough  to  warrant  this  Court 
in  weighing  probabilities  and  substituting  its  view  for  that 
entertained  by  the  jury,  to  which  the  greatest  weight  must 
still  be  given”.  In  the  very  recent  appeal  of  Northey  v.  The  King, 
[1948]  S.C.R.  135,  5 C.R.  386,  the  rule  was  again  affirmed  that 
the  function  of  an  Appellate  Court  is  not  to  retry  an  accused 
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and  decide  upon  his  guilt  or  innocence,  but  is  to  determine 
whether  he  has  had  a fair  trial  on  proper  evidence. 

‘ If,  having  regard  to  the  evidence,  a verdict  can  be  supported 
! or  is  one  that  is  reasonable  for  the  jury  to  have  found,  the 

I conviction  should  be  sustained. 

The  question  upon  this  branch  of  the  case  is  whether  or 
not,  on  the  evidence  as  to  non-consent  upon  the  part  of  the 
complainant,  a verdict  of  guilty  of  rape  is  one  that  might 
reasonably  be  reached  by  a jury,  or  whether  or  not  such  evidence 
j as  to  non-consent  can  support  a verdict  of  guilty  with  such 

j degree  of  certainty  as  warrants  a conviction  upon  a most  serious 

I charge. 

I The  judgment  of  Humphreys  J.  in  Rex  v.  Barnes  (1942), 
28  Cr.  App.  R.  141,  in  the  Court  of  Criminal  Appeal,  discusses 
at  length  the  grounds  upon  which  the  jurisdiction  given  to  the 
Court  by  the  section  in  question  of  the  statute  may  be  exercised, 
i At  p.  42,  the  learned  judge  said,  referring  to  the  words  from 

I the  statute  above  quoted:  “Those  last  words  have  been  inter- 

preted in  more  than  one  case  in  this  Court  as  amounting  to 
this : if  the  Court  thinks  that  the  verdict  is,  on  the  whole, 
having  regard  to  everything  that  took  place  in  the  Court  of 
I trial,  unsatisfactory.”  Mr.  Justice  Humphreys  then  referred 

I to  the  case  of  Rex  v.  Wallace  (1931),  23  Cr.  App.  R.  32,  and 

said:  “The  contention  was  that  the  evidence  . . . was,  as  to 
certainly  almost  all  of  it,  consistent  with  guilt,  but,  also,  perhaps, 

I consistent  with  innocence  ...  in  giving  the  decision  of  the  Court, 
the  Lord  Chief  Justice  (Lord  Hewart)  used  this  expression 
(at  p.  35) : ‘ . . . the  conclusion  at  which  we  have  arrived  is 
that  the  case  against  the  appellant,  which  we  have  carefully 
and  anxiously  considered  and  discussed,  was  not  proved  with 
that  certainty  which  is  necessary  in  order  to  justify  a verdict 
of  guilty,  and  therefore  that  it  is  our  duty  to  take  the  course 
indicated  by  the  section  of  the  statute  to  which  I have  referred’ 
— that  is  the  section  which  I have  just  read.  The  result  is  that 
the  appeal  will  be  allowed  and  the  conviction  quashed.’  ” Hum- 
phreys J.  discussed  the  case  of  Rex  v.  Hart  (1914),  10  Cr. 

I App.  R.  176,  which  was  a charge  of  a sexual  character  where 
the  learned  trial  judge  had  advised  the  jury  to  acquit,  but  they 
had  convicted.  Lord  Chief  Justice  Reading,  who  delivered  the 
judgment  in  the  Hart  case,  said:  “It  is  just  one  of  those  cases 
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where  it  is  difficult  to  say  which  is  the  exact  piece  of  evidence 
that  leaves  an  unsatisfactory  impression  on  the  mind.  This 
Court  has  power  to  allow  an  appeal  if  it  cannot  be  supported, 
having  regard  to  the  evidence  ...” 

In  the  Barnes  case  Humphreys  J.  said  that  the  trial  judge 
pointed  out  to  the  jury  the  extremely  unsatisfactory  nature  of 
the  evidence  and  warned  the  jury  of  the  danger  of  accepting 
it.  The  Court  came  to  the  conclusion  that  the  case  was  not 
proved  with  that  certainty  which  is  necessary  to  justify  a 
verdict  of  guilty. 

In  the  later  appeal  of  Rex  v.  Dent,  29  Cr.  App.  R. 
120,  [1943]  2 All  E.R.  596,  Hallett  J.,  who  delivered  the  judg- 
ment of  the  Court,  expressed  the  following  opinion  at  p.  124: 
“Ordinarily  speaking,  there  can  be  no  doubt  that,  where  the 
jury  have  been  given  proper  warning,  and  notwithstanding  that 
warning  have  convicted,  this  Court  will  not  interfere;  but  it  is 
sometimes  advisable  to  go  back  beyond  the  decided  cases  to  the 
Act  of  Parliament  which  constitutes  this  Court,  and  which  is 
after  all,  the  final  authority  upon  the  principle  which  should 
guide  this  Court.”  The  learned  judge  then  referred  to  that 
section  of  the  English  statute  which  is  similar  to  s.  1014(1)  (a) 
of  the  Code  and  further  said:  “That  is  the  direction  to  this 
Court  in  the  statute  by  which  it  is  constituted,  that  it  shall 
allow  the  appeal  if  it  thinks  that  the  verdict  of  the  jury  should 
be  set  aside  on  either  of  those  two  grounds.”  He  then  quoted 
the  following  passage  from  the  judgment  of  Lord  Reading  in 
Rex  V.  Baskerville,  supra,  where  the  Lord  Chief  Justice  said, 
at  p.  88  (12  Cr.  App.  R.) : “If  after  the  proper  caution  by  the 
judge,  the  jury  nevertheless  convict  the  prisoner,  this  Court  will 
not  quash  the  conviction  merely  upon  the  ground  that  the  accom- 
plice’s testimony  was  uncorroborated.  It  can  but  rarely  happen 
that  the  jury  would  convict  in  such  circumstances.  In  considering 
whether  or  not  the  conviction  should  stand,  this  Court  will 
review  all  the  facts  of  the  case,  and  will  bear  in  mind  that  the 
jury  had  the  opportunity  of  hearing  and  seeing  the  witnesses 
when  giving  their  testimony.  But  this  Court,  in  the  exercise 
of  its  powers,  will  quash  a conviction  even  when  the  judge  has 
given  to  the  jury  the  warning  or  advice  above  mentioned  if 
this  Court,  after  considering  all  the  circumstances  of  the  case. 
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I thinks  the  verdict  ‘unreasonable’  or  that  it  ‘cannot  be  supported 
having  regard  to  the  evidence’.” 

[ In  The  City  of  London  v.  Holeproof  Hosiery  Company  of 
! Canada,  Limited,  [1933]  S.C.R.  349,  [1933]  3 D.L.R.  657,  Duff 
C.J.C.,  referring  to  an  Ontario  statute  as  being  in  great  part 
a reproduction  of  an  English  Act  of  Parliament,  said:  “ . . .it 
is  difficult  to  suppose  that  the  framers  of  the  [Ontario]  Arhif ra- 
tion Act  of  1897  were  unaware  of  the  construction  which  had 
been  attributed  to  s.  19  of  the  English  Arbitration  Act  of  1889”. 
Because  of  the  fact  that  s.  1014(1)  (a)  of  The  Criminal  Code,  is 
a reproduction  of  the  section  of  similiar  language  in  the  English 
Criminal  Appeal  Act,  the  framers  of  the  1923  amendment  to 
j The  Criminal  Code,  providing  for  criminal  appeals,  should,  I 
: think,  be  presumed  to  have  been  aware  of  the  manner  in  which 

j the  Court  of  Criminal  Appeal  in  England  had  construed  and 
I applied  the  said  section,  as  in  the  judgments  of  Lord  Reading 
I in  Eex  v.  Hart  and  Rex  v.  BaskerviUe. 

A recent  case  in  this  country  in  which  s.  1014(1)  (a)  of  the 
Code  was  invoked  and  under  which  a conviction  by  a jury  was 
quashed  and  an  acquittal  was  directed  because  the  verdict  was 
considered  not  to  be  supported  by  the  evidence,  is  that  of  Rex 

V.  Yates,  62  B.C.R.  307,  85  C.C.C.  334,  1 C.R.  237,  [1946]  1 

W. W.R.  449,  [1946]  2 D.L.R.  521,  in  the  Court  of  Appeal  of 

I British  Columbia.  It  was  held  that  it  is  only  in  exceptional 
I cases  that  a Court  of  Appeal  will  quash  a conviction  and  direct 

I a verdict  of  acquittal,  but  it  will  do  so  if  it  is  of  the  opinion 

j that  the  verdict  is  unreasonable  or  cannot  be  supported  by  the 
j evidence.  In  that  case  the  charge  was  indecent  assault  upon  a 
! young  girl.  There  was  a misdirection  of  fact  and  of  law  and 
I fact  by  the  trial  judge  as  to  the  matter  of  the  identification  of 
I the  accused.  O’Halloran  J.A.,  at  p.  336  (C.C.C.) , said:  “The 

I learned  Judge  did  tell  the  jury  the  general  rule  that  although 
I a jury  may  convict  without  corroboration  of  the  sworn  evidence 
of  a child  of  tender  years  if  they  believe  it,  yet  it  is  unsafe  to 
do  so.  He  told  them  in  particular  that  they  were  not  prevented 
from  acting  on  the  little  girl’s  evidence  without  corroboration. 

I In  my  judgment  the  latter  instruction  while  true  as  a general 
rule,  was  inadequate  when  baldly  stated  as  it  was,  without  the 
explanations  and  limitations  which  the  peculiar  circumstances 
of  this  case  required  to  be  carefully  placed  before  the  jury,  if 
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they  were  to  be  fully  apprised  of  the  strength  of  the  case  for 
the  defence.” 

In  the  Yates  case  the  passages  which  I have  quoted  from  the 
judgment  of  Hallett  J.  in  the  Dent  case  were  set  out  by  Robert- 
son J.A.  in  his  reasons  for  judgment. 

In  the  present  case  the  learned  trial  judge  did  not  express 
in  his  charge  to  the  jury,  any  opinion  which  he  might  have 
entertained  as  to  the  evidence  given  by  the  complainant,  nor  did 
he,  and  I speak  with  the  greatest  respect,  direct  their  attention  to 
those  special  circumstances,  apparent  from  her  testimony,  which 
supported  the  appellant’s  defence — and  his  sole  defence — of 
consent  on  the  part  of  the  complainant. 

The  misdirection  as  to  corroboration  would  alone  be  in 
general,  under  our  practice  as  it  appears  to  have  been  estab- 
lished, ground  for  a new  trial,  but  the  fact  of  the  absence  of 
corroboration,  taken  together  with  the  character  of  the  com- 
plainant’s testimony,  upon  which  the  question  of  non-consent 
depends,  and  which  establishes,  in  my  judgment,  that  the  con- 
sent of  the  complainant  was  highly  probable  and  does  not  prove 
the  case  “with  that  certainty  which  is  necessary  to  justify  a 
verdict  of  guilty”,  also  because  those  circumstances  shown  by 
the  complainant’s  evidence  tending  to  give  strength  to  the 
appellant’s  defence  were  not  sufficiently  placed  before  the  jury, 
leads  to  the  conclusion  that  this  is  not  a case  for  a new  trial. 
If  the  appellant  were  ordered  to  stand  trial  again,  I think  the 
words  of  Lord  Reading  in  Rex  v.  Baskerville^  supra^  could  with 
reason  be  applied:  “It  can  but  rarely  happen  that  the  jury  would 
convict  in  such  circumstances.” 

I am  of  the  view  that  the  Court  should  exercise  the  discretion 
given  to  it  by  subs.  3 of  s.  1014  of  the  Code,  which  is  referred 
to  by  Anglin  C.J.C.  in  Huhin  v.  The  King,  [1927]  S.C.R.  442, 
48  C.C.C.  172,  [1927]  4 D.L.R.  760,  quash  the  conviction  and 
discharge  the  appellant. 

Conviction  quashed,  Roach  J.A.,  dissenting  in  part. 

Solicitor  for  the  appellant:  A.  M.  Forbes,  Orillia. 
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[SCHROEDER  J.] 

Re  Noble  and  Wolf. 

Contracts — Validity — Declaring  Invalidity  on  Grounds  of  Public  Policy 
— Care  to  be  Exercised  by  Court. 

Great  care  must  be  taken  by  the  Court  in  invalidating  contracts  as 
contrary  to  public  policy.  Fender  v.  St.  John-MUdmay,  [1938]  A.C. 
1,  applied.  It  is  well  established  that  common  law  rights  are  not 
to  be  deemed  to  be  abrogated  by  statute  unless  the  legislative  intent 
to  abrogate  them  is  expressed  in  clear  language,  and  it  follows 
logically  that  a Court  should  not  invent  new  heads  of  public  policy, 
and  found  thereon  nullification  of  established  rights  or  obligations. 
A paramount  public  policy  is  that  freedom  of  contract  is  not  to  be 
lightly  interfered  with,  and  while  it  is  desirable  that  freedom  of 
contract  should  be  reconciled  with  other,  and  equally  important, 
public  interests,  nevertheless,  if  there  is  any  doubt  as  to  the  pre- 
vailing public  policy  or  its  effect,  it  is  the  duty  of  the  Court  to 
extend  the  benefit  of  that  doubt  to  the  contract  which  the  supposed 
public  policy  is  claimed  to  supersede. 

Real  Property — Restrictive  Covenants — Validity — Covenant  against  Sell- 
ing to  Jews,  Negroes,  etc. — Certainty — Limitation  as  to  Time — 
Public  Policy. 

A deed  of  land  in  a summer  resort  area  contained  a covenant  that  the 
grantee  would  “carry  out,  comply  with  and  observe,  with  the  intent 
that  they  shall  run  with  the  lands  and  shall  be  binding  upon  [the 
grantee,  her]  heirs,  executors,  administrators  and  assigns”,  certain 
restrictions,  which  were  to  “remain  in  full  force  and  effect  until  the 
first  day  of  August,  1962”,  and  would  exact  the  same  covenants  from 
any  person  to  whom  she  sold  the  lands.  Among  the  restrictions  was 
one  which  provided  that  the  land  “shall  never  be  sold,  assigned, 
transferred,  leased,  rented  or  in  any  manner  whatsoever  alienated 
to,  and  shall  never  be  occupied  or  used  in  any  manner  whatsoever 
by  any  person  of  the  Jewish,  Hebrew,  Semitic,  Negro  or  coloured 
race  or  blood”. 

Held,  this  covenant  was  valid  and  enforceable.  Re  Drummond  Wren, 
[1945]  O.R.  778,  doubted  and  distinguished.  The  covenant,  being 
limited  as  to  time,  did  not  constitute  an  undue  restraint  upon  the 
freedom  of  alienation  of  the  grantee.  Doe  d.  Gill  v.  Pearson  et  al. 
(1805),  6 East  173;  In  re  Macleay  (1875),  L.R.  20  Eq.  186;  Blackburn 
et  al.  V.  McCallum  (1903),  33  S.C.R.  65,  discussed.  It  was  not  void 
for  uncertainty,  since  it  could  be  determined  by  the  Court,  in  any 
particular  case,  whether  or  not  a proposed  grantee  of  the  land  was 
“of  the  Jewish,  Hebrew,  Semitic,  Negro  or  coloured  race  or  blood”. 
Clayton  et  al.  v.  Ramsden  et  al.,  [1943]  A.C.  320,  distinguished;  other 
authorities  reviewed.  Finally,  it  could  not  be  said  that  the  covenant 
was  void  as  being  contrary  to  public  policy.  While  it  might  fairly 
be  said  that  the  public  policy  of  Ontario  was  against  the  taking  of 
affirmative  action  by  any  legislature  which  would  be  inconsistent 
with  the  sentiments  or  ideals  of  equality  expressed  in  such  documents 
as  the  Charter  of  the  United  Nations,  it  would  constitute  a radical 
departure  from  established  principle  to  deduce  therefrom  any  policy 
of  the  law  which  would  transcend  the  paramount  public  policy  that 
the  freedom  of  contract  was  not  to  be  lightly  interfered  with. 
Fender  v.  St.  John-MUdmay,  [1938]  A.C.  1,  applied. 

A MOTION  by  a vendor,  under  The  Vendors  and  Purchasers 
Act,  R.S.O.  1937,  c.  168. 

22nd  May  1948.  The  motion  was  heard  by  Schroeder  J.  in 
Weekly  Court  at  Toronto. 
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J.  R.  Cartwright j K.C.,  and  P.  A.  H.  Hess,  for  the  vendor. 

E.  Richmond,  for  the  purchaser. 

K.  G.  Morden,  K.C.,  for  Beach  O’Pines  Protective  Associa- 
tion and  other  intervening  parties. 

11th  June  1948.  Schroeder  J.: — ^The  above-named  vend- 
or brought  a motion  under  the  provisions  of  The  Vendors  and 
Purchasers  Act,  R.S.O.  1937,  c.  168,  for  an  order  declaring  that 
the  objection  of  the  purchaser  to  the  restrictive  covenant  in  a 
deed  to  the  vendor  of  the  lands  in  question  had  been  fully  an- 
swered by  the  vendor  and  that  the  same  did  not  constitute  a 
valid  objection  to  the  vendor’s  title. 

Pursuant  to  an  order  made  by  the  Honourable  Mr.  Justice 
Mackay  on  the  8th  May  1948,  the  Beach  O’Pines  Protective 
Association,  the  Frank  S.  Salter  Company  Limited  and  the  other 
parties  represented,  were  served  with  notice  of  this  motion  as 
parties  appearing  to  have  an  interest  in  the  disposition  thereof. 
On  the  hearing  of  the  motion  I directed  that  the  interests  of 
other  landowners  likewise  interested  but  not  represented  should 
be  represented  by  the  parties  above  named  other  than  the 
vendor  and  purchaser. 

The  parties  entered  into  a written  agreement  dated  the  19th 
April  1948,  whereby  the  purchaser  agreed  to  purchase  and  the 
vendor  agreed  to  sell  premises  described  as  “situate  on  the 
Beach  of  Pines,  Lake  Huron,  known  as  the  Noble  Cottage,  hav- 
ing a frontage  of  about  70  feet ...  by  a depth  of  about  380  feet”, 
together  with  certain  fixtures,  for  the  price  or  sum  of  $6,800. 
This  property  is  more  particularly  described  by  metes  and 
bounds  in  a certain  conveyance  from  the  Frank  S.  Salter  Com- 
pany Limited  to  the  vendor  bearing  date  the  16th  January  1933 
and  registered  in  the  Registry  Office  for  the  Registry  Division 
of  the  County  of  Lambton  on  the  30th  January  1933  as  number 
16236.  This  parcel  formed  a part  of  lot  6,  Lake  Road,  West 
Concession  in  the  township  of  Bosanquet,  in  the  county  of 
Lambton,  which  touches  the  shore-line  of  Lake  Huron. 

The  Frank  S.  Salter  Company  Limited,  which  owned  a large 
section  of  land  of  which  the  premises  in  question  form  a part, 
obviously  sold  the  various  parcels  now  held  by  thirty-five  in- 
dividuals with  a yiew  to  the  property  being  developed,  as  it  has 
developed,  into  a restricted  summer  resort.  The  various  owners 
of  these  parcels  formed  an  organization  known  as  the  Beach 
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OTines  Protective  Association.  James  Burgess  Bqok,  who 
acquired  his  property  in  this  recreational  area  in  1937,  is  sec- 
retary of  this  organization,  which  was  formed  in  or  about  the 
year  1935.  It  is  evident  that  the  members  of  the  community 
have  taken  an  active  interest  in  the  building  up  and  development 
of  the  area,  as  they  have  through  the  agency  of  the  association 
paved  and  maintained  roads,  provided  police  and  fire  protection 
and  engaged  in  a “substantial  work  of  reforestration”. 

The  conveyance  to  the  vendor,  like  all  the  conveyances  of 
parts  of  lot  6 granted  by  the  Frank  S.  Salter  Company  Limited, 
contains  the  following  restrictive  covenant: 

“AND  the  Grantee  for  himself,  his  heirs,  executors,  adminis- 
trators and  assigns,  covenants  and  agrees  with  the  Grantor  that 
he  will  carry  out,  comply  with  and  observe,  with  the  intent 
that  they  shall  run  with  the  lands  and  shall  be  binding  upon 
himself,  his  heirs,  executors,  administrators  and  assigns,  and 
shall  be  for  the  benefit  of  and  enforcible  by  the  Grantor  and/or 
any  other  person  or  persons  seized  or  possessed  of  any  part  or 
parts  of  the  lands  included  in  Beach  O’Pines  Development,  the 
restrictions  herein  following,  which  said  restrictions  shall  remain 
in  full  force  and  effect  until  the  first  day  of  August,  1962,  and 
the  Grantee  for  himself,  his  heirs,  executors,  administrators 
and  assigns  further  covenants  and  agrees  with  the  Grantor 
that  he  will  exact  the  same  covenants  with  respect  to  the  said 
restrictions  from  any  and  all  persons  to  whom  he  may  in  any 
manner  whatsoever  dispose  of  the  said  lands.” 

Then  follow  clauses  a to  e,  which  are  purely  building  restric- 
tions and  are  not  in  question  in  these  proceedings,  and  clause  f, 
which  reads  as  follows: 

“(f)  The  lands  and  premises  herein  described  shall  never 
be  sold,  assigned,  transferred,  leased,  rented  or  in  any  manner 
whatsoever  alienated  to,  and  shall  never  be  occupied  or  used  in 
any  manner  whatsoever  by  any  person  of  the  Jewish,  Hebrew, 
Semitic,  Negro  or  coloured  race  or  blood,  it  being  the  intention 
and  purpose  of  the  Grantor,  to  restrict  the  ownership,  use, 
occupation  and  enjoyment  of  the  said  recreational  development, 
including  the  lands  and  premises  herein  described,  to  persons  of 
the  white  or  Caucasian  race  not  excluded  by  this  clause.” 

In  his  affidavit  dated  the  15th  May  1948  James  Burgess 
Book  deposes,  inter  alia,  as  follows : 
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“(2)  I purchased  land  and  a house  in  the  Beach  O’Pines 
Development  in  1937.  At  the  time  of  such  purchase  I knew  of 
the  restrictions  covering  lands  included  in  the  said  Development, 
which  are  contained  in  the  certified  copy  of  the  deed  from  The 
Frank  S.  Salter  Company  to  the  vendor,  . . . and  I purchased 
the  said  lands  and  have  made  improvements  upon  them  in 
reliance  upon  the  said  restrictions. 

“(3)  I am  the  Secretary  of  The  Beach  O’Pines  Protective 
Association.  This  Association  was  formed  about  the  year  1935. 
All  these  persons,  totalling  35  in  number,  owning  and  occupying 
property  in  the  said  Development  are  paid  up  members  of  the 
Association.  . . . The  Association  has  paved  and  maintained  the 
roads,  provided  police  and  fire  protection,  and  has  been  engaged 
in  a substantial  work  of  reforest  ration. 

“(4)  There  have  been  very  few  changes  in  ownership  of 
the  lands  in  the  said  Development  during  the  past  ten  years. 
The  community  has  developed  as  a summer  recreational  area 
and  the  owners  and  occupiers  have  all  been  very  congenial,  one 
with  another.  The  improvements  matte  by  the  Association  and 
the  congeniality  of  its  members  have,  to  a large  extent,  improved 
the  value  of  the  lands  in  the  said  Development. 

‘‘(5)  Unless  the  restrictions  and  conditions  covering  the 
lands  in  the  said  Development  are  enforced  it  is  my  opinion,  and 
the  opinion  of  the  Committee  of  the  Association,  that  the 
character  of  the  community  will  be  changed  with  the  result 
that  the  desirability  of  the  locality  as  a summer  residence  for 
the  present  owners  will  be  greatly  lessened,  and  the  value  of 
their  lands  depreciated. 

“(6)  The  Committee  of  the  Association  met  on  the  2nd  day 
of  May  1948  and  unanimously  decided  that  solicitors  be  in- 
structed to  oppose  any  attack  upon  the  validity  of  the  said 
restrictions  and  conditions.” 

On  5th  May  1948  the  purchaser,  through  his  solicitor,  sub- 
mitted to  the  vendor’s  solicitor  the  following  requisition  on 
title : 

“Required,  in  view  of  the  fact  that  the  purchaser  herein 
might  be  considered  as  being  of  the  Jewish  race  or  blood,  we 
require  a release  from  the  restrictions  imposed  in  the  said  clause 
(f)  and  an  order  declaring  that  the  restrictive  covenant  set  out 
in  the  said  clause  (f)  is  void  and  of  no  effect.” 
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The  vendor’s  solicitor  replied  to  this  requisition  on  6th  May 
1948,  by  letter  stating  that:  “in  our  opinion  the  decision  ren- 

dered in  the  case  of  re  Drummond  Wren,  1945  Ontario  Reports 
at  778  applied  to  the  facts  of  the  present  sale  with  the  result 
that  the  clause  (f)  objected  to  was  invalid  and  the  vendor  and 
purchaser  were  not  bound  to  observe  it”. 

In  a letter  written  on  the  same  date  the  purchaser’s  solicitor 
replied  that  he  insisted  upon  an  order  of  the  Court  being  obtained 
in  which  it  would  be  declared  “that  the  restrictive  covenant 
clause  (f)  was  void  and  of  no  effect”.  This  motion  fallowed. 

For  the  vendor  it  was  submitted:  (a)  that  the  restrictive 
covenant  in  question  is  void  and  of  no  effect  on  the  ground  that 
it  is  contrary  to  public  policy;  (b)  that  it  is  void  for  uncertainty; 
(c)  that  it  is  void  as  an  attempt  to  restrain  alienation  of  prop- 
erty conveyed  in  fee  simple.  The  purchaser  supported  these 
submissions. 

I propose  to  deal  first  with  the  third  ground  of  objection. 

One  of  the  cardinal  principles  of  English  and  Ontario  law  is 
that  the  power  of  alienation  is  necessarily  and  inseparably  in- 
cidental to  ownership,  and  it  has  accordingly  been  held  in  a long 
line  of  decisions  that  if  an  absolute  interest  is  given  to  a grantee 
— whether  it  be  a fee  simple,  a fee  tail,  a life  interest  or  any 
other  interest,  and  whether  it  be  in  possession  or  in  futuro — 
any  restriction  which  substantially  takes  that  power  away  is 
void  as  being  repugnant  to  the  very  conception  of  ownership. 
A restraint  which  is  partial,  however,  and  which  therefore  does 
not  substantially  deprive  the  owner  in  fee  of  his  power  of  aliena- 
tion, is  valid.  Thus  it  has  been  held  that  a condition  is  valid 
which  restrains  the  owner  from  alienating  to  a specified  person: 
Coke  upon  Littleton,  223a,  s.  361;  or  to  anyone  except  a par- 
ticular class  of  persons,  provided,  however,  that  the  class  is  not 
too  restricted:  Doe  d.  GUI  v.  Pearson  et  al.  (1805),  6 East  173, 
102  E.R.  1253.  In  the  case  of  In  re  Macleay  (1875),  L.R.  20  Eq. 
186,  where  there  was  a devise  “to  my  brother  J.  on  the  condition 
that  he  never  sells  out  of  the  family”,  the  condition  was  held  by 
Jessel  M.R.  to  be  valid,  though  some  doubt  has  been  thrown  on 
the  correctness  of  this  decision  by  a later  case,  namely.  In  re 
Rosher]  Rosher  v.  Rosher  (1884) , 26  Ch.  D.  801. 

In  re  Macleay  has  been  consistently  followed  in  the  Ontario 
courts.  Reference  is  made  to  In  re  Macleay  in  Blax^khurn  et  al. 
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V.  McCallum  (1903),  33  S.C.R.  65,  where  Davies  J.  (as  he  then 
was)  states  at  pp.  78-9: 

“With  the  exception  of  the  limitation  as  to  time  the  restraint 
upon  alienation  by  the  devisees  is  general.  The  question  is  one 
of  real  property  law,  and  it  is  a pure  question  of  authority. 
The  general  rule  avoiding  conditions  which  prohibited  a grantee 
in  fee  from  alienating  his  land  is  to  be  found  clearly  laid  down 
in  all  the  earlier  books  of  authority,  and  is  founded  upon  prin- 
ciples about  which  there  can  be  no  doubt  and  which  are  easily 
intelligible.  But  there  can  be  equally  little  doubt  that  upon 
this  general  rule  there  have  been  grafted  several  exceptions. 
The  cases  of  Gill  v.  Pearson,  [supra'],  in  which  the  judgment  of 
the  full  Court  of  King’s  Bench  was  delivered  by  Lord  Ellen- 
borough,  and  the  later  case  of  In  re  Macleay,  [supra],  decided 
by  Jessell  M.R.  establish  the  existence  of  exceptions  to  the  gen- 
eral rule  which  it  is  not  necessary  for  us  to  call  in  question. 
These  two  cases  determine  that  a restriction  upon  alienation 
prohibiting  it  to  a particular  class  of  individuals  is  good.  All  the 
leading  text  writers  upon  real  property  law  cite  these  cases  with 
approval  and  in  my  opinion  it  is  too  late  in  the  day  now  for  us 
to  call  them  in  question.”  ® 

And  at  p.  80:  “If  an  exception  to  a general  rule  of  law  is 

well  established  by  the  cases  I am  not  bound  to  inquire  into  the 
logical  sufficiency  of  the  reasons  given.  And  so  I do  not  feel 
it  necessary  to  discuss  the  cases  of  Gill  v.  Pearson,  [supra],  or 
In  re  Macleay,  [supra],  or  to  justify  the  reasons  which  under- 
laid these  decisions.  In  allowing  this  appeal  we  are,  it  is  true, 
following  the  decision  of  Re  Rosher,  [supra],  but  we  are  not 
over-ruling  either  of  the  other  cases  above  referred  to  in  which 
limited  restraint  upon  alienation  were  allowed.” 

The  covenant  under  review,  being  limited  in  its  operation  as 
to  time,  namely,  until  the  1st  August  1962,  and  restraining  the 
owner  of  the  fee  from  alienating  to  anyone  except  the  particular 
class  of  persons  therein  mentioned,  does  not,  in  my  view,  sub- 
stantially deprive  the  owner  in  fee  of  her  power  of  alienation. 
It  comes  within  the  category  of  partial  restraints  on  alienation 
which,  as  far  as  the  first  ground  of  objection  is  concerned,  does 
not  affect  its  validity. 

In  urging  his  second  ground  of  objection  counsel  for  the 
vendor  submitted  in  argument  that  the  words  “any  person  of 
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the  Jewish,  Hebrew,  Semitic,  Negro  or  coloured  race  or  blood” 
are  uncertain  in  their  description  of  the  class  to  which  aliena- 
tion is  prohibited,  viz.,  that  it  is  practically  impossible  to  deter- 
mine whether  or  not  any  person  or  what  persons  comes  or  come 
within  the  terms  of  the  prohibition  contained  in  the  covenant 
and  for  that  reason  the  covenant  should  be  held  void  for  un- 
certainty. 

In  Murray’s  New  English  Dictionary,  Vol.  1,  p.  930,  s.v. 
“Blood”,  III  (8),  under  the  caption  “Race  and  kindred  as  con- 
noted by  blood”,  it  is  stated:  “Blood  is  popularly  treated  as  the 

typical  part  of  the  body  which  children  inherit  from  their  par- 
ents and  ancestors;  hence  that  of  parents  and  children  and  of  the 
members  of  a family  or  race,  is  spoken  of  as  identical,  and  as 
being  distinct  from  that  of  other  families  or  races.”  The  dic- 
tionary calls  attention  to  the  Acts  of  the  Apostles,  chapter  17, 
verse  26,  where  St.  Paul  writes:  “ [God]  hath  made  of  one  blood 
all  nations  of  men.” 

In  Blackstone’s  Commentaries,  Lewis’s  ed..  Book  2,  at  p.  203, 
dealing  with  the  doctrine  of  lineal  consanguinity,  the  author 
writes:  “ . . . and  so  many  different  bloods  is  a man  said  to 

contain  in  his  veins  as  he  hath  lineal  ancestors.”  Assuredly, 
however,  the  word  blood  is  used  in  the  sense  of  denoting  the  race 
to  which  a person  belongs  ethnologically. 

In  the  chapter  on  Ethnology  in  The  Americana,  vol.  7,  the 
author  divides  the  Semitic  stock  into  three  groups  or  people, 
(1)  Arabian,  (2)  Abyssinian,  (3)  Chaldaean,  and  deals  with  the 
third  group  in  this  way:  “The  third  group  of  Semitic  peoples 

has  been  called  the  Chaldaean.  This  includes  the  Syrians, 
Israelites,  Samaritans,  Babylonians  and  Jews.  They  also  origi- 
nated in  Arabia  and  spread  out  into  other  lands.  The  Jew  has 
become  world- wide  in  his  dispersal.  From  these  peoples  great 
nations  were  developed  and  from  them  two  great  religious 
leaders  . . . have  sprung.”  In  vol.  11  of  The  Americana  the 
subject  of  Jews  in  America  is  dealt  with  statistically  and  his- 
torically. 

The  question  arising  in  cases  of  this  character  must  surely 
be  dealt  with  in  a practical  way.  How  otherwise  could  the 
statistical  records  of  our  country  or  of  any  country  be  main- 
tained? If  one  examines  the  census  of  Canada,  1941,  vol.  4,  e.g., 
one  finds  at  p.  334  in  table  20  the  population  of  Canada  by  birth- 
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place,  racial  origin  and  sex  for  Provinces  and  territories,  rural 
and  urban,  and  figures  are  given  to  indicate  among  other  races 
the  number  of  people  in  Canada  of  Jewish  racial  origin.  As  the 
problem  arises  in  each  individual  case  the  Court  is  confronted 
with  the  task  of  ascertaining  on  the  evidence  adduced  whether 
or  not  a person  against  whom  the  covenant  is  sought  to  be  en- 
forced does  or  does  not  come  within  the  prohibited  class  and  the 
matter  will  have  to  be  dealt  with  in  accordance  with  the 
evidence.  It  is  not  necessary  under  the  terms  of  the  covenant 
that  a person  against  whom  it  is  aimed  should  be  entirely  of  the 
blood  of  the  proscribed  race.  Even  if  he  be  only  partially  of 
such  blood  or  race,  he  is  still  within  the  terms  of  the  proscrip- 
tion, but  of  course  the  matter  will  have  to  be  dealt  with  in  a 
broad  common  sense  way.  One  can  envisage  an  action  brought  to 
enforce  the  covenant  in  which  the  question  may  be  raised 
directly  by  a defendant  who  is  alleged  to  come  within  the  pro- 
hibited category.  He  may  under  the  Rules  of  Practice  be 
subjected  to  an  examination  for  discovery  in  which  questions 
are  directed  to  him  as  to  his  family  history  and  ancestry;  evi- 
dence may  also  be  available  from  friends,  neighbours,  acquaint- 
ances or  relatives  of  the  person  whose  racial  origin  is  the  sub- 
ject of  investigation.  Can  one  say  that  this  is  a question  which, 
dealt  with  in  that  manner,  cannot  be  determined?  I am  inclined 
to  the  view  that  such  a contention  is  not  tenable. 

Counsel  for  the  vendor  cites  the  case  of  Clayton  et  al.  v, 
Ramsden  et  al.,  [1943]  A.C.  320,  [1943]  1 All  E.R.  16,  a deci- 
sion of  the  House  of  Lords  in  which  the  words  a person  “not  of 
Jewish  parentage  and  of  the  Jewish  faith”  were  considered.  The 
facts  were  these:  A testator,  who  gave  to  an  unmarried  daughter 
a legacy  and  a share  of  residue,  which  he  settled  on  her  and  her 
issue,  provided  by  a clause  in  his  will  that,  if  she  should  at 
any  time  after  his  death  marry  a person  “not  of  Jewish  parent- 
age and  of  the  Jewish  ‘faith’  ”,  the  trusts,  powers  and  provisions 
in  favour  of  her  and  her  issue  and  any  husband  so  married  to 
her  should  cease  and  determine  and  his  will  should  operate  as  if 
she  had  died  at  the  date  of  the  marriage.  The  testator  having 
died,  the  daughter  married  a man  who  was  not  of  Jewish  par- 
entage or  faith.  It  was  held  that  on  construction  there  was 
one  condition  of  forfeiture  and  not  two  alternative  conditions, 
so  that  the  condition  would  be  void  as  a whole  if  one  limb  of  it 
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were  void;  that  the  first  limb  of  the  condition  (as  to  Jewish 
parentage)  was  void  for  uncertainty  and  (Lord  Wright  dis- 
sentiente)  that  the  second  limb  (as  to  Jewish  faith)  was  also 
void. 

That  case,  however,  is  distinguishable  having  regard  to  the 
nature  of  the  problem  which  arises  in  the  case  at  bar.  In 
Clayton  et  dl.  v.  Ramsden  et  al.,  suyra,  the  Court  was  concerned 
with  a vested  estate  which  was  to  be  defeated  by  a condition  on 
a contingency  that  was  to  happen  afterwards.  Lord  Wright  at 
p.  329  quoted  with  approval  what  was  said  by  Lord  Cranworth 
in  Clavering  v.  Ellison  et  al.  (1859) , 7 H.L.  Cas.  707  at  725,  11 
E.R.  282:  “Where  a vested  estate  is  to  be  defeated  by  a con- 

dition on  a contingency  that  is  to  happen  afterwards,  that 
condition  must  be  such  that  the  court  can  see  from  the  begin- 
ning, precisely  and  distinctly,  upon  the  happening  of  what  event 
it  was  that  the  preceding  vested  estate  was  to  determine.” 

He  then  proceeded:  “Lord  Cranworth  treats  the  matter  as 

one  to  be  decided  as  it  were  in  vacuo,  simply  on  the  construction 
of  the  clause.  ‘The  question,’  he  said.  Ibid.  726,  ‘is  . . . whether 
you  can  predicate  on  reading  the  will,  what  it  was  that  was  to 
defeat  the  vested  estate?’  I have  wondered  why  this  peculiar 
stringency  should  have  been  insisted  on  in  these  cases.  The 
modern  idea,  perhaps,  is  that  the  beneficiary  should  be  in  a posi- 
tion to  know  beyond  a peradventure  what  he  is  to  do  or  not  to 
do  if  he  is  to  avoid  a forfeiture.  That  must  be  ascertainable  by 
him.  As  Lord  Romer  said,  in  delivering  the  judgment  of  the 
Judicial  Committee  in  Sifton  v,  Sifton,  [1938]  A.C.  656,  671 
[ [1938]  O.R.  529,  [1938]  3 All  E.R.  435,  [1938]  3 D.L.R.  577, 
[1938]  2 W.W.R.  465] ; ‘If  the  provision  be  clearly  expressed, 
it  is  the  fault  or  the  misfortune  of  the  person  affected  if  he 
should  fail  to  know  whether  he  is  committing  a breach  of  it.’ 
My  noble  and  learned  friend.  Lord  Russell  of  Killowen,  has  given 
the  same  explanation  or  justification  of  the  rule.  I am  not  sure 
that  more  technical  reasons  may  not  have  primarily  weighed 
with  Lord  Eldon  and  Lord  Cranworth.  However  that  may  be, 
the  rule  is  well  settled,  and  is  not  disputed  by  any  judge  in  these 
proceedings.” 

Doubts  arose  in  the  minds  of  the  judges  as  to  whether  the 
words  “of  Jewish  parentage”  referred  to  race  or  religion  or  to 
both.  Other  elements  of  doubt  were  also  held  to  have  sur- 
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rounded  the  words,  e.g.y  whether  or  not  both  parents  had  to  be 
of  the  Jewish  race  or  would  one  alone,  and  which,  suffice?  Then 
also  the  testator  had  given  no  information  or  clue  as  to  what 
percentage  or  proportion  of  Jewish  blood  in  the  husband  would 
satisfy  the  requirement  that  he  should  be  of  Jewish  parentage, 
so  that  the  daughter  could  never  before  marrying  the  man  of 
her  choice  be  certain  that  he  came  up  to  the  requisite  standard  of 
Jewish  parentage,  nor  could  a Court  enlighten  her  beforehand. 
The  standard  was  unknown,  and  incapable  of  ascertainment. 
As  stated  by  Lord  Russell  of  Killowen  at  p.  328: 

“It  is  this  uncertainty  of  degree  which  prevents  the  divesting 
event  from  being  seen  precisely  and  distinctly  from  the  begin- 
ning, and  which  makes  this  condition  void  for  uncertainty.  The 
uncertainty  attaching  to  the  requirement  of  Jewish  parentage 
avoids  the  whole  condition  subsequent,  with  the  result  that  no 
defeasance  takes  place.” 

As  is  well  known,  the  Court  leans  against  forfeiture  in  cases 
of  this  kind. 

Quite  different  considerations  apply  to  the  construction  of  a 
deed  or  of  a particular  clause  of  a deed  such  as  the  one  here 
under  consideration.  Reference  may  be  made  to  10  Halsbury, 
2nd  ed.  1933,  p.  282,  para.  351: 

“If  after  every  effort  has  been  made  to  construe  the  deed 
by  instrinsic  evidence,  with  the  assistance  of  such  extrinsic  evi- 
dence as  is  admissible  under  the  foregoing  rules  (including  in  the 
case  of  a latent  ambiguity  direct  evidence  of  intention),  the  deed 
is  unintelligible,  or  there  remains  an  uncertainty  which  is  not 
removable  by  election,  either  the  whole  deed  or  the  particular 
clause,  as  the  case  may  require,  will  be  held  void  for  uncertainty. 
But  this  is  only  done  with  reluctance;  and  in  cases  of  ambiguity 
it  is  a settled  canon  of  construction  that  a construction  which 
will  make  the  clause  valid  is  to  be  preferred  to  one  which  will 
make  it  void.” 

The  rule  for  the  construction  of  deeds  or  the  clauses  con- 
tained in  deeds  has  long  been  established. 

“The  Court  must,  if  possible,  construe  the  clause  [in  a deed] 
so  as  to  give  effect  to  the  plain  intent  of  the  parties”:  per  Lord 
Robson  in  National  Trust  Company  Limited  v,  Whicher,  [1912] 
A.C.  377,  5 D.L.R.  32,  C.R.  [1912]  A.C.  13. 
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“ . . . the  intention  of  the  parties  is  to  be  gathered  from  the 
plain  meaning  of  the  words  used  by  them  in  the  document  . . . 
and  effect  must  be  given  to  these  words  if  possible”:  per  Fitz- 
patrick C.J.  in  Morel  v.  Lefrancois  (1906),  38  S.C.R.  75.  “ in 
all  interpretations  of  . . . deeds,  and  other  writings,  the  true 
meaning  of  the  parties  must  be  the  ultimate  object;  and  where 
the  parties  were  really  agreed  and  have  expressed  that  agree- 
ment, the  Courts  should,  and  ought  to  be  able  to,  find,  and  give 
effect  to,  it;  whilst,  if  the  parties  have  really  never  been  at  one, 
there  is  no  agreement  and  no  power  in  the  Courts  to  make  one 
for  them”:  per  Meredith  J.A.  in  Farquharson  v.  Barnard  Argue 
Roth  Stearns  Oil  and  Gas  Co.  (1911),  25  O.L.R.  93,  affirmed 
[1912]  A.C.  864,  23  O.W.R.  90,  5 D.L.R.  297,  C.R.  [1912]  A.C. 
356. 

Dealing  with  the  construction  of  covenants  in  a deed,  Riddell 
J.  (as  he  then  was)  in  Pearson  v.  Adams  (1912),  27  O.L.R.  87  at 
91,  7 D.L.R.  139  (reversed  28  O.L.R.  154,  12  D.L.R.  227,  but 
restored  50  S.C.R.  204)  approves  of  rules  of  construction  laid 
down  in  a series  of  English  cases  there  referred  to,  stating:  “ ‘In 
order  to  ascertain  the  scope  and  effect  of  . . . covenants  . . . 
regard  must  be  had  to  the  object  which  they  were  designed  to 
accomplish:  Ex  p.  Breull,  In  re  Bowie  (1880),  16  Ch.  D.  484; 
and  the  language  used  is  to  be  read  in  “an  ordinary  or 
popular  and  not  in  a legal  and  technical  sense:”  per  Collins,  L.J., 
Rogers  v.  Hosegood,  [1900]  2 Ch.  388,  409:’  Robertson  v.  Defoe ^ 
25  O.L.R.  at  p.  288 — that  is  what  James  L.J.,  in  Hext  v.  Gill 
(1872),  L.R.  7 Ch.  699,  at  p.  719,  calls  the  ‘vernacular’  ”. 

In  Essex  Real  Estate  Co.  Ltd.  v.  Holmes  (1930),  37  O.W.N. 
392,  affirmed  38  O.W.N.  69,  Garrow  J.,  dealing  with  a restric- 
tion in  a deed  as  to  persons  to  whom  purchasers  might  sell  prop- 
erty, gave  the  word  “European”  a geographical  significance  and 
held  that  the  purchaser  of  the  property,  a Syrian,  was  not  a 
person  “not  of  the  Caucasian  race”.  The  motion  therefore 
resolved  itself  into  an  interpretation  of  the  words  of  the  cove- 
nant as  they  affected  the  purchaser,  who  was  admittedly  a 
Syrian. 

It  is  to  be  noted  that  in  his  requisition  the  purchaser  refers 
to  the  fact  that  “he  might  be  considered  of  the  Jewish  race  or 
blood”.  The  question  whether  he  is  so  or  not  is  not  directly 
before  the  Court  on  the  present  motion.  It  may  very  well  arise 
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if,  notwithstanding  the  restrictive  covenant  annexed  to  the 
property,  he  carries  out  the  transaction  and  an  action  is  later 
taken  to  enforce  the  covenant.  In  such  a case  the  evidence  will 
have  to  be  weighed  and  considered  in  order  to  arrive  at  a deter- 
mination, but,  as  I stated,  that  specific  question  is  not  before 
me  at  the  moment.  I am  concerned  only  with  the  possibility  or 
impossibility  of  determining  the  point  in  the  event  that  the 
necessity  to  do  so  arises,  and  I cannot  bring  myself  to  the  con- 
clusion that  there  is  any  vagueness  or  uncertainty  in  the  lan- 
guage used  which  would  justify  the  Court  in  saying  that  the  cov- 
enant is  void  on  that  ground. 

This  leaves  for  consideration  the  first  and  the  major  point 
of  objection  raised,  namely,  that  the  covenant  is  void  as  being 
contrary  to  public  policy. 

Counsel  for  the  vendor  cites  and  relies  upon  the  very  able 
judgment  of  Mackay  J.  in  Re  Drummond  Wren,  [1945]  O.R.  778, 
[1945]  4 D.L.R.  674,  rendered  on  a motion  for  a declaration  that 
a restrictive  covenant  that  the  land  was  “not  to  be  sold  to  Jews, 
or  persons  of  objectionable  nationality”  was  void  and  of  no 
effect.  In  a carefully  considered  judgment,  Mackay  J.  reached 
the  conclusion,  as  summarized  in  the  headnote  in  the  Ontario 
Reports,  that  the  particular  covenant  was  contrary  to  public 
policy  in  that  it  “tends  to  create  or  deepen  divisions  between 
religious  and  ethnic  groups,  and  is  in  conflict  with  prevailing 
public  opinion,  as  exemplified  in  The  Racial  Discrimination  Act, 
1944,  and  other  statutes  and  public  documents.” 

The  case  cited  is  a decision  of  a Court  of  co-ordinate  juris- 
diction and  I am  not  necessarily  bound  by  it.  Under  s.  31  of 
The  Judicature  Act,  R.S.O.  1937,  c.  100,  I may,  if  I deem  the 
decision  to  be  wrong  and  of  sufficient  importance  to  be  con- 
sidered in  a higher  Court,  refer  this  case  to  the  Court  of  Appeal, 
but  I do  not  propose  to  adopt  that  course.  I have  given  careful 
consideration  and  study  to  the  learned  judgment  of  my  brother 
Mackay  and  regret  that  I find  myself  in  disagreement  with  it. 
It  is  with  the  utmost  respect  that  I proceed  to  state  the  reasons 
which  have  led  me  to  an  opposite  conclusion. 

It  may  be  observed  at  the  outset  that  Mr.  Justice  Mackay 
did  not  have  the  benefit  of  opposing  argument  on  the  motion 
before  him.  In  the  case  at  bar  I would  have  been  left  in  the 
same  position  but  for  the  intervention  of  the  persons  on  whom 
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notice  of  motion  was  served  pursuant  to  the  order  of  Mackay  J. 
hereinbefore  mentioned,  because  both  the  vendor  and  the  pur- 
chaser were  ad  idem  in  their  attack  upon  the  validity  of  the 
covenant  in  question.  Let  it  also  be  stated  that  in  the  case 
before  my  brother  Mackay  he  was  not  concerned  with  a sum- 
mer colony,  as  in  the  case  under  consideration,  but  with  a 
residential  subdivision  on  O’Connor  Drive  in  the  city  of  Toronto, 
where  the  residents  sought  shelter  rather  than  recreation.  Also, 
the  restriction  in  that  case  was  unlimited  in  point  of  duration. 

After  stating  the  rule  laid  down  by  the  Court  of  Appeal  in 
Walkerville  Brewing  Co.  Ltd.  v.  Mayrand,  63  O.L.R.  573,  [1929] 
2 D.L.R.  945,  the  learned  judge  proceeds,  at  pp.  781  et  seq.,  to 
set  out  the  preamble  of  the  United  Nations  Charter,  and  he  also 
makes  reference  to  the  terms  of  the  Atlantic  Charter.  On  p. 
782  of  his  reasons  for  judgment  there  is  a reference  to  s.  1 of  The 
Racial  Discrimination  Act,  1944  (Ont.),  c.  51,  The  Insurance  Act, 
R.S.O.  1937,  c.  256,  s.  99,  and  s.  6 of  the  Regulations  passed  pur- 
suant to  The  Community  Halls  Act,  R.S.O.  1937,  c.  284.  Later  at 
p.  784  public  declarations  made  by  the  late  President  Roosevelt, 
the  Right  Honourable  Winston  Churchill  and  General  Charles 
de  Gaulle  are  reproduced.  Mention  is  also  made  of  the  resolu- 
tion passed  by  representatives  of  over  sixty  million  organized 
workers  at  the  World  Trade  Union  Congress  held  at  London  that 
“every  form  of  political,  economic  or  social  discrimination  based 
on  race,  creed  or  sex,  shall  be  eliminated”.  Reference  is  further 
made  to  the  resolution  against  discrimination  adopted  unani- 
mously by  the  Latin  American  nations  and  the  United  States 
in  Mexico  City  on  6th  March  1945,  at  the  time  of  the  Act  of 
Chapultepec,  that  the  governments  of  these  nations  should 
“prevent  with  aU  the  means  in  their  power  all  that  may  provoke 
discrimination  among  individuals  because  of  racial  and  religious 
reasons”,  and  further  reference  is  made  to  art.  123  of  the  Con- 
stitution of  the  Union  of  Soviet  Socialist  Republics. 

To  aU  these  may  be  added  art.  17  of  the  Bill  of  Human  Rights 
to  be  found  in  International  Conciliation  Documents,  1946,  p. 
563:  “Every  person  has  the  right  to  social  security.  The  State 
has  the  duty  to  maintain  or  insure  that  there  are  maintained 
comprehensive  arrangements  for  the  promotion  of  health,  for  the 
prevention  of  sickness  and  accident,  and  for  the  provision  of 
medical  care  and  of  compensation  for  loss  of  livelihood  and  for 
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insuring  that  all  its  residents  have  an  opportunity  to  obtain 
adequate  food  and  housing.” 

While  Canada  was  a signatory  to  the  United  Nations  Charter, 
a question  arises  as  to  legislative  jurisdiction  which  the  Domin- 
ion Parliament  possesses  to  carry  out  the  obligations  of  Canada 
or  of  any  Province  of  Canada  arising  under  treaties  between 
Canada  and  such  foreign  countries.  Section  132  of  The  British 
North  America  Act  reads:  “The  Parliament  and  Government 

of  Canada  shall  have  all  Powers  necessary  or  proper  for  perform- 
ing the  Obligations  of  Canada  or  of  any  Province  thereof,  as 
Part  of  the  British  Empire,  towards  Foreign  Countries  arising 
under  Treaties  between  the  Empire  and  such  Foreign  Countries.” 

This  matter  came  up  for  determination  in  Re  The  Weekly 
Rest  in  Industrial  Undertakings  Act  and  Other  Statutes,  [1936] 
S.C.R.  461,  [1936]  3 D.L.R.  673.  The  Supreme  Court  of  Canada 
was  evenly  divided  as  to  whether  the  legislation  there  in  question, 
giving  effect  to  the  draft  convention  of  the  International  Labour 
Conference,  adopted  in  1919,  limiting  hours  of  work  in  industrial 
undertakings  as  defined  in  art.  1 of  the  convention,  was  ultra 
vires  of  the  Parliament  of  Canada.  On  appeal  to  the  Privy  Coun- 
cil this  case  is  reported  sub  nom.  Attorney -General  for  Canada  v. 
Attorney -General  for  Ontario  et  ol.,  [1937]  A.C.  326,  [1937]  1 
D.L.R.  673,  [1937]  1 W.W.R.  299,  and  it  was  held  that  the  legis- 
lation was  ultra  vires  of  the  Parliament  of  Canada. 

Whether  legislative  jurisdiction  to  give  effect  to  treaty  obliga- 
tions belongs  to  the  Dominion  Parliament  or  to  the  Provincial 
Legislatures,  my  attention  has  not  been  drawn  to  any  legislation 
in  Canada  enacted  to  give  effect  to  any  of  the  obligations  existing 
or  which  may  be  said  to  exist  under  the  United  Nations  Charter. 
If  the  obligations  arising  under  the  Charter  of  the  United  Nations 
are  in  conflict  with  the  internal  law  of  a signatory  power,  it  has 
evidently  not  yet  been  determined  by  agreement  of  the  nations 
concerned  that  the  internal  laws  should  be  overborne  by  the 
provisions  of  the  Charter. 

In  this  connection  it  is  interesting  to  refer  to  the  report  on  the 
United  Nations  Conference  on  International  Organization  held 
at  San  Francisco,  25th  April-26th  June  1945,  Conference  Series, 
1945  No.  2,  at  p.  63.  Under  the  heading  “Relation  of  the  Charter 
to  Internal  Law”  there  appears  the  following:  “A  proposal  that 

the  Charter  should  contain  a clause  stating  that  no  Member  may 
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evade  obligations  under  the  Charter  by  invoking  the  provisions 
of  its  internal  law  failed  to  receive  the  necessary  two-thirds 
majority.  Accordingly,  the  committee  concerned  made  no  recom- 
mendation to  the  Conference.  There  was  no  disagreement,  how- 
ever, with  the  principle  underlying  the  proposal.  Those  who 
opposed  it  did  so  on  the  ground  that  it  did  not  need  to  be  inserted 
in  the  Charter  but  more  properly  belonged  to  a codification  of 
international  law.” 

Mackay  J.  states  in  his  reasons  for  judgment  at  p.  779:  “The 
matter  before  me,  so  defined,  appears  to  raise  issues  of  first 
impression,  because  a search  of  the  case  law  of  Great  Britain  and 
of  Canada  does  not  reveal  any  reported  decision  which  would  be 
of  direct  assistance  in  this  proceeding.”  He  would  seem  to  have 
evolved  what  I regard  as  an  entirely  novel  head  of  public  policy. 

In  approaching  this  aspect  of  the  problem  the  Court  must 
bear  in  mind  the  frequent  injunctions  of  higher  tribunals  as  to 
the  danger  of  allowing  judicial  tribunals  “to  roam  unchecked  in 
the  field  occupied  by  that  unruly  horse,  public  policy”.  No  more 
enlightening  pronouncement  can  be  found,  in  my  opinion,  than  in 
the  judgment  of  Lord  Atkin  in  Fender  v.  St.  J ohn-Mildmay , 
[1938]  A.C.  1 at  10-2,  [1937]  3 All  E.R.  402,  from  which  I quote: 

“ . . . I propose  in  the  first  instance  to  say  something  upon 
the  doctrine  of  public  policy  generally.  My  Lords,  from  time  to 
time  judges  of  the  highest  reputation  have  uttered  warning  notes 
as  to  the  danger  of  permitting  judicial  tribunals  to  roam  un- 
checked in  this  field.  The  ‘unruly  horse’  of  Hobart  C.J.  is 
commonplace.  I will  content  myself  with  two  passages  both  of 
which  have  the  authority  of  the  approval  of  Lord  Halsbury.  In 
Janson  v.  Brief ontein  Consolidated  Mines,  [1902]  A.C.  484,  491, 
he  cites  this  passage  from  Marshall  on  Marine  Insurance:  ‘To 

avow  or  insinuate  that  it  might,  in  any  case,  be  proper  for  a 
judge  to  prevent  a party  from  availing  himself  of  an  indisputable 
principle  of  law,  in  a Court  of  justice,  upon  the  ground  of  some 
notion  of  fancied  policy  or  expedience,  is  a new  doctrine  in 
Westminster  Hall,  and  has  a direct  tendency  to  render  all  law 
vague  and  uncertain’.  ‘Public  policy’,  said  Parke  B.  in  Egerton 
V.  Brownlow,  4 H.L.C.  1,  123,  [10  E.R.  359],  ‘is  a vague  and 
unsatisfactory  term,  and  calculated  to  lead  to  uncertainty  and 
error,  when  applied  to  the  decision  of  legal  rights;  it  is  capable 
of  being  understood  in  different  senses;  it  may,  and  does,  in  its 
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ordinary  sense,  mean  “political  expedience,”  or  that  which  is  best 
for  the  common  good  of  the  community;  and  in  that  sense  there 
may  be  every  variety  of  opinion,  according  to  education,  habits, 
talents,  and  dispositions  of  each  person,  who  is  to  decide  whether 
an  act  is  against  public  policy  or  not.  To  allow  this  to  be  a 
ground  of  judicial  decision,  would  lead  to  the  greatest  uncertainty 
and  confusion.  It  is  the  province  of  the  statesman,  and  not  the 
lawyer,  to  discuss,  and  of  the  Legislature  to  determine,  what  is 
best  for  the  public  good,  and  to  provide  for  it  by  proper  enact- 
ments. It  is  the  province  of  the  judge  to  expound  the  law  only; 
the  written  from  the  statutes:  the  unwritten  or  common  law 

from  the  decisions  of  our  predecessors  and  of  our  existing  Courts, 
from  text  writers  of  acknowledged  authority,  and  upon  the  prin- 
ciples to  be  clearly  deduced  from  them  by  sound  reason  and  just 
inference;  not  to  speculate  upon  what  is  the  best,  in  his  opinion, 
for  the  advantage  of  the  community.  Some  of  these  decisions 
may  have  no  doubt  been  founded  upon  the  prevailing  and  just 
opinions  of  the  public  good;  for  instance,  the  illegality  of  cove- 
nants in  restraint  of  marriage  or  trade.  They  have  become  a 
part  of  the  recognized  law,  and  we  are  therefore  bound  by  them, 
but  we  are  not  thereby  authorised  to  establish  as  law  everything 
which  we  may  think  for  the  public  good,  cind  prohibit  every- 
thing which  we  think  otherwise,’  cited  in  Janson  v.  Brief ontein 
Consolidated  Mines,  [supra  at  p.  496].  I will  add  three  other 
well  known  propositions : Tt  must  not  be  forgotten  that  you  are 
not  to  extend  arbitrarily  those  rules  which  say  that  a given 
contract  is  void  as  being  against  public  policy,  because  if  there 
is  one  thing  which  more  than  another  public  policy  requires  it 
is  that  men  of  full  age  and  competent  understanding  shall  have 
the  utmost  liberty  of  contracting,  and  that  their  contracts  when 
entered  into  freely  and  voluntarily  shall  be  held  sacred  and  shall 
be  enforced  by  Courts  of  Justice’:  per  Jessel  M.R.  in  Printing  & 
Numerical  Registering  Co.  v.  Sampson,  L.R.  19  Eq.  462,  465. 
‘Certain  kinds  of  contracts  have  been  held  void  at  common  law 
on  this  ground — a branch  of  the  law,  however,  which  certainly 
should  not  be  extended,  as  judges  are  more  to  be  trusted  as 
interpreters  of  the  law  than  as  expounders  of  what  is  called 
public  policy’;  per  Cave  J.  in  In  re  Mirams,  [1891]  1 Q.B.  594,  595. 
‘Public  policy  is  always  an  unsafe  and  treacherous  ground  for 
legal  decision,  and  in  the  present  case  it  would  not  be  easy  to  say 
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on  which  side  the  balance  of  convenience  would  incline’ : per  Lord 
Davey  in  Janson  v.  Brief ontein  Consolidated  Mines,  [supra  at  p. 
500] . In  the  same  case  Lord  Halsbury  indeed  appeared  to  decide 
that  the  categories  of  public  policy  are  closed,  and  that  the 
principle  could  not  be  invoked  anew  unless  the  case  could  be 
brought  within  some  principle  of  public  policy  already  recognized 
by  the  law.  I do  not  find,  however,  that  this  view  received  the 
express  assent  of  the  other  members  of  the  House;  and  it  seems 
to  me,  with  respect,  too  rigid.  On  the  other  hand,  it  fortifies  the 
serious  warning  illustrated  by  the  passages  cited  above  that  the 
doctrine  should  only  be  invoked  in  clear  cases  in  which  the  harm 
to  the  public  is  substantially  incontestable,  and  does  not  depend 
upon  the  idiosyncratic  inferences  of  a few  judicial  minds.  I think 
that  this  should  be  regarded  as  the  true  guide.  In  popular 
language,  following  the  wise  aphorism  of  Sir  George  Jessel  cited 
above,  the  contract  should  be  given  the  benefit  of  the  doubt.” 
Lord  Atkin  then  proceeds  to  discuss  at  pp.  12  to  14  the  '‘tend- 
ency test”. 

The  impressive  words  of  Lord  Atkin  just  quoted  sound  a 
note  of  warning  which  cannot  go  unheeded,  especially  in  a 
Court  of  first  instance. 

Lord  Thankerton,  who  supported  the  judgment  of  Lord 
Atkin,  expresses  himself  very  much  to  the  same  effect  at 
p.  23:  “In  the  first  place,  there  can  be  little  question  as  to 

the  proper  function  of  the  Courts  in  questions  of  public  policy. 
Their  duty  is  to  expound,  and  not  to  expand,  such  policy.  That 
does  not  mean  that  they  are  precluded  from  applying  an  exist- 
ing principle  of  public  policy  to  a new  set  of  circumstances, 
where  such  circumstances  are  clearly  within  the  scope  of  the 
policy.  Such  a case  might  well  arise  in  the  case  of  safety  of 
the  State,  for  instance.  But  no  such  case  is  suggested  here. 
Further,  the  Courts  must  be  watchful  not  to  be  influenced  by 
their  view  of  what  the  principle  of  public  policy,  or  its  limits, 
should  be.” 

And  at  p.  25  he  says:  “There  can  be  no  justification  for 

expanding  the  principles  of  public  policy  in  this  country  by 
reference  to  the  public  policy  of  another  country.” 

Hodgins  J.A.  in  WdlTcemTle  Brewing  Co.  Ltd.  v.  Mayrand, 
63  O.L.R.  573  at  581,  [1929]  2 D.L.R.  945  says:  “If  there  is 

any  common  knowledge  in  this  country  of  which  the  Court 
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should  take  notice  and  which  indeed  it  should  apprehend  and 
apply  continuously,  it  is  the  policy  both  of  the  Dominion  and  of 
the  Province,  as  set  out  in  their  statute-law  and  regulations 
having  the  force  of  law.  While  I agree  that  the  question  of 
public  policy  may  arise  from  different  considerations  than 
those  founded  upon  explicit  enactment,  I do  not  agree  that 
public  policy  can  be  based  upon  the  views  of  a judicial  officer 
founded  upon  his  individual  conception  of  ‘justice,  morality, 
and  convenience,’  nor  unless  the  same  comes  within  some 
established  principle  of  law  or  follows  directly  from  principles 
recognised  in  the  courts  and  by  the  State  as  part  of  its  public 
law.” 

The  question  of  restrictive  covenants  aimed  against  negroes 
came  before  the  Supreme  Court  of  the  United  States  recently 
in  two  cases,  Shelley  et  ux.  v.  Kraemer  et  ux.;  McGhee  et  ux. 
V.  Sipes  et  al.  (1948),  68  S.  Ct.  836;  and  Hurd  et  al.  v.  Hodge 
et  al.,  Urciolo  et  al.  v.  Hodge  et  al.  (1948) , 68  S.  Ct.  847.  As 
I read  these  cases  the  clauses  themselves  were  not  held  to  be 
invalid.  It  was  held  that  restrictive  covenants  based  on  race 
or  colour,  standing  alone,  did  not  violate  any  rights  guaranteed 
by  the  14th  amendment,  and  so  long  as  the  purposes  of  these 
covenants  were  effectuated  by  voluntary  adherence  to  their 
terms,  there  was  no  action  by  the  State  and  the  provisions  of 
the  14th  amendment  to  the  Constitution  of  the  United  States, 
guaranteeing  certain  civil  rights,  had  not  been  violated.  It  was 
held  in  effect  that  judicial  enforcement  of  such  covenants  in- 
volved governmental  action  which  violated  the  amendment  and 
that  the  Courts  could,  therefore,  not  lend  their  aid  to  the 
enforcement  of  such  covenants.  These  cases,  while  helpful 
and  illuminating,  were  decided  upon  grounds  which  have  no 
application  in  Ontario.  In  any  event,  the  public  policy  of  a 
foreign  country,  as  was  stated  by  Lord  Thankerton  in  Fender 
V.  St.  John-Mildmay , supra,  would  not  afford  justification  for 
expanding  the  principles  of  public  policy  in  Ontario. 

To  hold  on  the  basis  of  Canadian  treaty  obligations  and  on 
the  basis  of  the  Provincial  legislation  and  regulations  and  other 
public  documents,  referred  to  in  the  judgment  of  Mr.  Justice 
Mackay,  that  there  is  a public  policy  in  Ontario  which  pro- 
hibits the  use  of  and  renders  void  any  covenant  such  as  the 
one  under  review,  seems  to  me  to  involve  an  arbitrary  exten- 
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sion  of  the  rules  which  say  that  a given  contract  is  void  as 
being  opposed  to  public  policy.  It  is  trite  law  that  common 
law  rights  are  not  to  be  deemed  to  be  abrogated  by  statute 
unless  the  legislative  intent  to  do  so  is  expressed  in  very  clear 
language.  It  follows  logically,  it  seems  to  me,  that  for  a Court 
to  invent  new  heads  of  public  policy  and  found  thereon  nullifi- 
cation of  established  rights  or  obligations — in  a sense  embark- 
ing upon  a course  of  judicial  legislation — is  a mode  of  pro- 
cedure not  to  be  encouraged  or  approved. 

While  it  may  fairly  be  assumed  that  the  public  policy  of 
this  country  is  opposed  to  the  taking  of  affirmative  action  by 
any  competent  legislative  authority  which  would  be  inconsist- 
ent with  the  sentiments  or  ideals  expressed  in  these  treaties  or 
enactments,  it  would,  in  my  view,  constitute  a radical  departure 
from  established  principle  to  deduce  therefrom  any  policy  of 
the  law  which  may  be  claimed  to  transcend  the  paramount 
public  policy  that  one  is  not  lightly  to  interfere  with  the 
freedom  of  contract.  It  is  no  doubt  desirable  that  freedom  of 
contract  should  be  reconciled  with  other  public  interests  which 
are  regarded  as  of  not  less  importamce — ^something  which 
cannot  always  be  accomplished  without  difficulty;  neverthe- 
less, if  there  is  any  doubt  as  to  the  prevailing  public  policy  or 
its  effect,  I should  deem  it  to  be  the  duty  of  the  Court  to 
extend  the  benefit  of  the  doubt  to  the  contract  which  the 
supposed  public  policy  is  claimed  to  supersede.  The  notion 
of  any  danger  to  public  interests  involved  in  the  use  of  restric- 
tive covenants  such  as  the  one  in  question  seems  to  me  fanciful 
and  unreal.  Whatever  view  I may  entertain,  based 
upon  my  conception  of  justice,  morality  or  convenience,  I must 
always  have  present  to  my  mind  the  proper  conception  of  the 
judicial  function,  namely,  to  expound  and  interpret  the  law 
and  not  to  create  the  law  based  on  my  individual  notion  or 
opinion  of  what  the  law  ought  to  be.  I cannot  conceive  of  any 
established  principle  of  law  or  any  principles  recognized  in  the 
courts  or  by  the  State  as  part  of  our  public  law  which  enables 
me  to  conclude  that  the  covenant  under  review  should  be 
struck  down  as  offending  against  the  policy  of  the  law.  Lord 
Roche,  who  was  one  of  the  dissenting  lords  in  the  case  of 
Fender  v,  St.  John-Mildmay,  supra,  but  who  did  not  differ 
from  the  majority  of  the  House  in  the  views  expressed  by  them 
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as  to  the  function  of  the  Courts  in  relation  to  the  matter  of 
public  policy,  stated  at  pp.  54-5  ([1938]  A.C.) : 

“Now  to  evolve  new  heads  of  public  policy  or  to  subtract 
from  existing  and  recognized  heads  of  public  policy  if  per- 
missible to  the  Courts  at  all,  which  is  debatable,  would  in  my 
judgment  certainly  only  be  permissible  upon  some  occasion 
as  to  which  the  legislature  was  for  some  reason  unable  to  speak 
and  where  there  was  substantial  agreement  within  the  judici- 
ary and  where  circumstances  had  fundamentally  changed.” 

In  my  view  it  is  within  the  province  of  the  competent  legis- 
lative bodies  to  discuss  and  determine  what  is  best  for  the 
public  good  and  to  provide  for  it  by  the  proper  enactments. 
Such  matters  can  with  greater  propriety  and  safety  be  left  to 
the  duly  elected  representatives  of  the  people  assembled  in 
Parliament  or  in  the  Legislature. 

For  the  reasons  set  forth,  I hold  that  the  said  covenant  is 
valid  and  enforceable,  and  that  the  vendor  has  not  satisfac- 
torily answered  the  purchaser’s  objection  thereto.  The  motion 
will  therefore  be  dismissed.  The  vendor  shall  pay  the  costs  of  the 
third  parties  who  intervened  after  being  served  with  notice 
of  these  proceedings,  but  no  costs  are  awarded  to  the  pur- 
chaser, who  supported  the  vendor’s  motion. 

Motion  dismissed. 

Solicitors  for  the  vendor ^ applicant:  Carrothers,  McMillan 

d Egener,  London. 

Solicitor  for  the  purchaser:  Edward  Richmond,  London. 

Solicitors  for  The  Beach  O’Pines  Protective  Association: 
Day,  Wilson,  Kelly,  Martin  d Morden,  Toronto. 
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[COURT  OF  APPEAL.] 

Rex  V.  Ashton. 

Certiorari — Right  of  Appeal — Invalidity  of  Rule  8 of  Criminal  Appeal 
Rules — The  Criminal  Code,  R.S.C.  1927,  c.  36,  s.  576. 

Criminal  Law — Rules  of  Court — Powers  of  Court  to  Make  Rules — The 
Criminal  Code,  R.S.C.  1927,  c.  36,  s.  576 — Invalidity  of  Rule  pur- 
porting to  Grant  Right  of  Appeal  in  Certiorari. 

There  is  no  right  of  appeal  from  the  order  of  a judge  in  chambers 
upon  a motion  to  quash  a conviction  under  a Dominion  statute. 
Rule  8 of  the  Rules  made  by  the  judges  of  the  Supreme  Court  under 
s.  576  of  The  Criminal  Code  is  not  within  the  powers  given  to  the 
Court  by  that  section,  since  the  creation  of  a right  of  appeal  requires 
legislative  action.  The  Attorney -General  v.  Sillem  et  al.  (1864),  10 
H.L.  Cas.  704;  Rex  v.  Baer  (1930),  66  O.L.R.  203,  referred  to. 

Intoxicating  Liquors — Bringing  Liquor  into  Prohibition  County — The 
Canada  Temperance  Act,  R.S.C.  1927,  c.  196,  s.  118(1)  (c),  (2). 

A person  who  takes  liquor  for  his  own  use  into  a county  in  which 
Part  II  of  The  Canada  Temperance  Act  is  in  force  is  guilty  of  an 
offence  under  s.  118(1)  (c)  of  the  Act.  It  cannot  be  said  that  the 
liquor  is  “brought  or  carried”  by  the  accused  to  himself,  and  the 
exemption  in  s.  118(2)  is  therefore  inapplicable.  Rex  v.  Swarts 
(1916),  37  O.L.R.  103,  referred  to. 

An  APPEAL  from  the  order  of  LeBel  J.,  [1948]  O.W.N.  116, 
90  C.C.C.  251,  dismissing  an  application  to  quash  a conviction 
under  The  Canada  Temperance  Act,  R.S.C.  1927,  c.  196.  Leave 
to  appeal  was  granted  by  Wells  J.,  90  C.C.C.  255. 

19th  April  1948.  The  appeal  was  heard  by  Robertson 
C.J.O.  and  Laidlaw  and  Roach  JJ.A. 

J.  R.  Cartwright,  K.C.  {Frank  Donnelly,  K.C.,  with  him), 
for  the  appellant:  Three  principal  questions  arise  upon  this 

appeal:  (1)  our  right  of  appeal,  and  the  jurisdiction  of  this 

Court;  (2)  the  jurisdiction  of  LeBel  J.;  and  (3)  the  merits  of 
the  conviction  and  application. 

1.  The  right  of  appeal  arises  under  Rule  8 of  the  Rules 
made  by  the  judges  under  s.  576  of  The  Criminal  Code,  R.S.C. 
1927,  c.  36.  I refer  also  to  Rules  1,  5 and  7.  A number  of 
appeals  have  been  entertained  by  this  Court,  even  before  the 
Rules  were  made,  but  the  question  of  the  right  of  appeal  does 
not  appear  to  have  been  discussed. 

Assuming,  for  the  purposes  of  the  present  argument,  that 
a right  of  appeal  is  a substantive  right  rather  than  a matter 
of  procedure,  there  was  jurisdiction  in  the  Court  to  make 
Rule  8.  Under  ss.  2 and  3 of  The  Judicature  Act,  R.S.O.  1937, 
c.  100,  the  Supreme  Court  of  Ontario  is  one  Court,  consisting 
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of  two  “branches”.  When  Parliament,  by  s.  576  of  the  Code, 
gave  this  wide  rule-making  power  to  the  judges,  it  imposed 
only  two  limitations,  viz.,  (a)  that  the  Rules  should  not  be  in- 
consistent with  any  statute  of  Canada,  and  (b)  that  they  should 
be  limited  in  their  application  to  the  Court  making  them.  The 
Rules  might  have  provided  that  the  application  to  quash  should 
be  made  in  the  first  instance  to  the  Court  of  Appeal,  but  in- 
stead of  that  they  provided  for  the  making  of  the  application 
before  a single  judge,  with  a right  of  appeal. 

I submit,  however,  that  the  right  of  appeal  is  not  a sub- 
stantive right.  All  the  jurisprudence  to  this  effect  is  founded 
on  The  Attorney -General  v.  Sillem  et  al.  (1864),  10  H.L.  Cas. 
704,  11  E.R.  1200.  That  case  must  be  closely  examined.  The 
words  of  s.  576  are  much  wider  than  the  words  there  con- 
sidered. Another  ground  of  distinction  is  that  the  right  of 
appeal  there  under  consideration  was  a right  to  appeal  to  a 
different  Court.  It  is  not  to  be  assumed  that  the  judges,  in 
making  Rule  8,  were  unmindful  of  the  Sillem  case. 

2.  LeBel  J.  had  jurisdiction,  notwithstanding  s.  149  of  The 
Canada  Temperance  Act,  R.S.C.  1927,  c.  196,  which  must  be 
read  with  s.  4(c).  Sections  146-8  clearly  contemplate  pro- 
ceedings in  review,  and  cannot  be  made  inoperative  by  s.  149. 
It  is  true  that  s.  149  is  in  terms  limited  to  offences  under  Part 
II,  but  Part  III  is  limited  in  its  application,  by  s.  4(c),  to 
offences  under  Part  II,  and  there  is  no  offence  under  Part  I 
which  is  punishable  on  summary  conviction,  and  there  could 
consequently  be  no  such  proceedings,  with  respect  to  offences 
under  Part  I,  as  are  contemplated  by  ss.  146-8.  Such  applica- 
tions have  repeatedly  been  entertained  and  dealt  with  on  the 
merits. 

Even  where  certiorari  is  taken  away  in  the  most  express 
terms,  the  Courts  have  always  held  that  there  was  a power  of 
review  where  the  Court  below  acted  without  jurisdiction — e.g., 
if  there  was  no  evidence,  as  distinguished  from  insufficient 
evidence.  The  trial  judge  was  wrong  in  holding  that  the  effect 
of  Rex  V.  Nat  Bell  Liquors,  Limited,  [1922]  2 A.C.  128,  37 
C.C.C.  129,  65  D.L.R.  1,  [1922]  2 W.W.R.  30,  was  that  a con- 
viction could  no  longer  be  quashed  on  the  ground  that  there 
was  no  evidence  before  the  magistrate.  The  judgment  in  that 
case  went  further  than  was  necessary  for  the  decision,  because 
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there  was  some  evidence  before  the  magistrate.  Here  no 
evidence  at  all  was  given  before  the  magistrate;  he  acted  upon 
an  agreed  statement  of  facts,  which  clearly  showed  that  no 
offence  had  been  committed. 

Further,  the  Nat  Bell  case  is  not  binding  on  this  Court, 
because  the  Judicial  Committee  had  no  jurisdiction,  or  at  most 
a jurisdiction  limited  to  saying  that  the  Court  below  had  no 
jurisdiction.  The  appeal  was  entertained  per  incuriam,  and 
the  judgment  has  therefore  no  binding  effect.  The  cases 
collected  in  Rex  v.  Marathon  Paper  Mills  of  Canada  Limited, 
[1947]  O.R.  532,  89  C.C.C.  59,  4 C.R.  16,  clearly  show  that 
there  was  no  right  of  appeal  to  the  provincial  appellate  Court 
in  that  case. 

Rex  V.  Yarrow  (1922),  51  O.L.R.  509,  38  C.C.C.  269,  69 
D.L.R.  565,  shows  that  if  on  the  admitted  facts  no  offence,  on 
a proper  construction  of  the  Act,  has  been  committed,  the 
magistrate  has  no  jurisdiction  to  convict,  and  cannot  acquire 
jurisdiction  by  misconstruing  the  statute.  Of  the  earlier  cases, 
I refer  particularly  to  Reg.  v.  Wallace  (1883),  4 O.R.  127,  and 
Rex  V.  Cantin;  Rex  v.  Weber  (1917)  39  O.L.R.  20,  28  C.C.C.  341. 

3.  The  magistrate’s  error  originated  in  the  judgment  of 
Riddell  J.  in  Rex  v.  Smarts  (1916),  37  O.L.R.  103  at  107,  27 
C.C.C.  90,  32  D.L.R.  786.  I submit  that  that  judgment  is 
wrong,  both  as  a matter  of  English  usage  and  as  an  interpretation 
of  the  intention  of  Parliament. 

W.  B.  Common,  K.C.,  for  the  Attorney-General,  respondent 
(dealing  with  the  appellant’s  arguments  in  the  same  order) : 

1.  There  is  no  right  of  appeal,  and  this  Court  has  no  juris- 
diction. If  Rule  8 is  otherwise  effective,  or  within  the  powers 
of  the  judges,  it  is  inconsistent  with  s.  149  of  The  Canada 
Temperance  Act,  and  therefore  not  applicable  here  under  s.  576 
of  The  Criminal  Code. 

Quite  apart  from  s.  149  of  The  Canada  Temperance  Act, 
Rule  8 is  beyond  the  powers  given  to  the  Court  by  s.  576  of  the 
Code.  All  Courts  of  Appeal  must  derive  their  jurisdiction  from 
statute.  The  Criminal  Code  contains  elaborate  provisions  as 
to  appeals.  Section  576(b)  does  not  empower  the  Court  to  give 
a right  of  appeal,  or  itself  give  such  a right,  which  has  always 
been  held  to  be  a substantive  right.  I refer  to  The  Attorney - 
General  v.  Sillem  et  al.,  supra,  at  pp.  1207-8,  1209,  1217,  1227-9 
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(E.R.).  Ellis  V.  The  Queen  (1893),  22  S.C.R.  7,  is  clear  au- 
thority for  the  proposition  that  a right  of  appeal,  and  appellate 
jurisdiction,  cannot  exist  without  express  statutory  authority. 

2.  Section  149  expressly  takes  away  both  the  right  to 
certiorari  and  the  right  of  appeal.  I concede  that  this  would 
not  be  effective  in  the  case  of  a total  absence  of  jurisdiction, 
but  that  is  not  this  case,  since  the  magistrate  clearly  had  juris- 
diction to  enter  upon  the  inquiry.  Sections  146-8  must  relate 
to  cases  where  there  is  a total  absence  of  jurisdiction.  The 
effect  of  s.  149  is  that  there  can  be  no  review  on  certiorari  even 
where  there  is  a total  absence  of  evidence. 

No  question  of  the  jurisdiction  of  the  Privy  Council  was 
raised  in  the  Nat  Bell  case,  supra,  where  the  Judicial  Com- 
mittee dealt  exhaustively  with  the  merits.  That  decision  has 
been  followed  in  a great  many  cases,  and  even  if  this  Court 
is  not  bound  by  it  (which  I do  not  concede)  it  should  be 
followed.  Since  that  decision  there  have  been  no  cases  before 
this  Court  arising  out  of  motions  to  quash  convictions  under 
The  Canada  Temperance  Act. 

3.  The  whole  scheme  of  The  Canada  Temperance  Act  is 
obviously  designed  to  control  and  trace  all  movements  of 
liquor  into  a county  or  city  where  Part  II  of  the  Act  is  in 
force,  and  to  ensure  that  all  such  movements  are  by  common 
carriers,  who  will  keep  full  records.  Rex  v.  Swarts,  supra,  has 
been  the  law  for  many  years.  I also  rely  on  Rex  v.  Cantin; 
Rex  V.  Weher,  supra.  The  facts  in  Rex  v.  Yarrow,  supra,  bore 
no  resemblance  to  those  in  the  present  case. 

J.  R.  Cartwright,  K.C.,  in  reply:  Section  148(1),  by  its 

terms,  is  wholly  inapplicable  to  a total  lack  of  jurisdiction  in 
the  magistrate. 

The  words  of  s.  576  of  the  Code  are  very  wide.  In  Re 
Storgoff,  [1945]  S.C.R.  526,  84  C.C.C.  1,  [1945]  3 D.L.R.  673 
(sub  nom.  Rex  v.  Storgoff) , some  of  the  judges  expressly  based 
their  decision  upon  the  ground  that  the  giving  of  a right  of 
appeal  is  a matter  of  “procedure  in  criminal  matters”:  see  pp. 
561,  566,  567,  569,  583,  599. 


Cur.  adv.  vult. 
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15th  June  1948.  The  judgment  of  the  Court  was  delivered 
by 

Robertson  C.J.O. : — This  is  an  appeal  by  James  T.  Ashton 
from  the  order  of  Mr.  Justice  LeBel,  dated  9th  January  1948, 
by  which  he  dismissed  the  appellant’s  motion  to  quash  his 
conviction  by  Magistrate  A.  F.  Cook,  at  the  town  of  Goderich, 
on  the  20th  March  1947,  “for  that  he,  the  said  James  T. 
Ashton  (Goderich),  on  or  about  the  14th  day  of  February, 
1947,  unlawfully  did  bring  into  the  County  of  Huron  intoxi- 
cating liquor,  contrary  to  the  provisions  of  The  Canada 
Temperance  Act.” 

Several  questions  of  jurisdiction  arise  on  this  appeal.  The 
first  is  the  question  whether  the  appellant  has  the  right  of 
appeal  to  this  Court.  The  conviction  was  made  as  for  an 
offence  under  s.  118(1)  (c)  of  The  Canada  Temperance  Act, 
R.S.C.  1927,  c.  196,  which  prohibits  anyone  to  “send,  ship, 
bring  or  carry  or  cause  to  be  sent,  shipped,  brought,  or  carried 
to  or  into  any”  county  or  city  in  which  Part  II  of  The  Canada 
Temperance  Act  is  in  force,  any  intoxicating  liquor.  LeBel  J. 
dismissed  appellant’s  motion  to  quash  the  conviction.  An 
appeal  from  that  dismissal  is  made  to  this  Court. 

There  is  cited  as  authority  for  bringing  the  appeal.  Rule 
8 of  the  Rules  passed  under  s.  576  of  The  Criminal  Code, 
R.S.C.  1927,  c.  36,  by  the  judges  of  the  Supreme  Court  of 
Ontario,  and  effective  31st  May  1941,  and  published,  for 
convenience,  with  the  Rules  of  Practice  and  Procedure  of  the 
Supreme  Court  of  Ontario,  as  printed  under  the  authority  of 
the  Attorney-General  for  Ontario,  under  date  of  10th  February 
1942.  Rule  8 appears  on  p.  338  of  this  publication,  and  pur- 
ports to  give  a right  of  appeal  to  the  Court  of  Appeal  from 
the  order  of  a judge  in  chambers,  upon  motion  to  quash  a 
conviction,  other  than  a conviction  upon  indictment,  order, 
warrant  or  inquisition.  The  authority  for  the  making  of  Rules 
in  criminal  matters  by  the  judges  of  the  Supreme  Court  of 
Ontario  is  to  be  found  in  s.  576  of  The  Criminal  Code.  The 
Court  may,  with  the  concurrence  of  a majority  of  the  judges 
present  at  any  meeting  held  for  the  purpose,  make  Rules  of 
Court  not  inconsistent  with  any  statute  of  Canada,  which 
shall  apply  to  all  proceedings  relating  to  any  prosecution,  pro- 
ceeding or  action  instituted  in  relation  to  any  matter  of  a 
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criminal  nature,  or  resulting  from  or  incidental  to  any  such 
matter,  and  in  particular: 

“(a)  for  regulating  the  sittings  of  the  court  or  of  any 
division  thereof,  or  of  any  judge  of  the  court  sitting  in 
chambers,  except  in  so  far  as  the  same  are  already  regulated 
by  law; 

“(b)  for  regulating  in  criminal  matters  the  pleading,  prac- 
tice and  procedure  in  the  court,  including  the  subjects  of 
mandamus,  certiorari,  habeas  corpus,  prohibition,  quo  war- 
ranto, bail  and  costs,  and  the  proceedings  on  application  to  a 
justice  to  state  and  sign  a case  for  the  opinion  of  the  courts 
as  to  a conviction,  order,  determination  or  other  proceeding 
before  him;  and 

“(c)  generally  for  regulating  the  duties  of  the  officers  of 
the  court  and  every  other  matter  deemed  expedient  for  better 
attaining  the  ends  of  justice  and  carrying  the  provisions  of  the 
law  into  effect.” 

In  my  opinion  s.  576  of  The  Criminal  Code  does  not  au- 
thorize the  granting  of  a right  of  appeal  to  the  Court  of  Appeal 
from  the  order  of  a judge  in  chambers,  as  Rule® 8 purports  to 
do.  A right  of  appeal  is  a substantive  right,  and  does  not 
come  within  any  of  the  matters  in  respect  of  which  s.  576 
authorizes  Rules  to  be  made  by  a Court.  The  general  principle 
that  the  creation  of  a right  of  appeal  is  an  act  which  requires 
legislative  authority  is  well  established:  The  Attorney -General 

V.  Sillem  et  al.  (1864) , 10  H.L.  Cas.  704,  11  E.R.  1200,  and  as  a 
recent  authority  in  this  Province,  see  Rex  v.  Baer  (1930),  66 
O.L.R.  203,  54  C.C.C.  372.  There  is  nothing  to  take  this  matter 
out  of  the  general  principle. 

The  second  question  raised  was  whether  Mr.  Justice  LeBel 
had  the  right  to  entertain  the  motion  to  quash.  In  support  of 
the  contention  that  he  had  not,  counsel  for  the  Crown  relied 
upon  s.  149  of  The  Canada  Temperance  Act,  which  is  as 
follows : 

“149.  No  conviction,  judgment  or  order,  in  respect  of  any 
offence  against  Part  II  of  this  Act,  shall  be  removed  by 
certiorari  or  otherwise  into  any  of  His  Majesty’s  courts  of 
record. 

“2.  No  appeal  shall  be  allowed  from  any  such  conviction, 
judgment  or  order  to  any  court  of  general  sessions  or  other 
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j court  whatsoever,  if  the  conviction  has  been  made  by  a sti- 
pendiary magistrate,  recorder,  judge  of  the  sessions  of  the 
peace,  police  magistrate,  sitting  magistrate,  or  any  magistrate 
or  officer  having  the  power  and  authority  of  two  or  more 
justices  of  the  peace. 

“3:  The  provisions  of  this  section,  taking  away  an  appeal, 
shall  not  apply  to  any  conviction  made  against  any  legally 
qualified  physician  on  a charge  of  having  given  a certificate 
under  Part  II  of  this  Act  for  any  other  than  strictly  medicinal 
purposes,  affirming  that  the  liquor  specified  therein  had  been 
prescribed  for  the  person  named  therein.” 

There  has  been  some  difference  of  opinion  in  this  Province 
I as  to  whether  this  provision  of  The  Canada  Temperance  Act 
: is  effective  to  prevent  the  Court  entertaining  a motion  to  quash 

a conviction  under  Part  II  of  the  Act,  if  it  appears  that  the 
I magistrate  had  no  jurisdiction  to  convict.  The  judgments  in 

j the  case  of  Rex  v.  Cantin;  Rex  v,  Weber  (1917) , 39  O.L.R.  20, 

28  C.C.C.  341,  illustrate  the  conflicting  points  of  view.  The 
majority  held  in  that  case  that  the  Court  could  not  interfere 
: in  a case  where  the  magistrate  had  jurisdiction  to  enter  upon 

I the  inquiry.  Rose  J.  (afterwards  C.J.H.C.)  was  of  the  opinion 
: that,  notwithstanding  the  section  of  The  Canada  Temperance 

i Act  above  quoted,  a conviction  may  be  quashed  upon  motion 
; to  quash,  if  it  appears  that  the  magistrate  had  no  jurisdiction 
to  convict,  and  that  the  Court  may  look  at  the  evidence  taken 
by  the  magistrate,  and  if  it  finds  that  there  is  no  evidence 
! showing  an  offence,  may  quash  the  conviction  as  made  without 

I jurisdiction.  Rose  J.  made  special  reference  to  an  earlier 

j decision  of  Reg.  v.  Wallace  (1883),  4 O.R.  127,  where  there 

j were  also  conflicting  opinions  upon  this  question.  See  also 

I Rex  V.  Yarrow  (1922),  51  O.L.R.  509,  38  C.C.C.  269,  69  D.L.R. 
’ 565. 

; The  contention  was  made  here  that  the  conviction  was  made 
I by  the  magistrate  without  jurisdiction,  for  the  reason  that 
! there  was  no  evidence  showing  an  offence.  In  a sense  there 

I was  no  evidence  at  all.  No  witnesses  were  called.  The  facts 

I were  stated  by  the  Crown  Attorney,  and  counsel  for  the  accused 
acquiesced,  saying  that  he  had  no  further  facts  to  add.  In 
view  of  the  opinion  that  I have  expressed  that,  in  any  event, 
there  is  no  appeal  to  this  Court,  I do  not  think  any  purpose 
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is  to  be  served  by  my  expressing  an  opinion  one  way  or  the 
other  upon  this  long-disputed  question  of  jurisdiction  in  a 
judge  in  chambers  to  entertain  a motion  to  quash  notwith- 
standing s.  149  of  The  Canada  Temperance  Act. 

I am,  however,  of  the  opinion  that,  on  the  facts  as  stated, 
an  offence  is  disclosed.  The  point  is  this:  The  accused,  driv- 

ing his  own  car,  had  gone  to  Stratford,  in  the  adjoining  county, 
taking  with  him  two  friends.  Each  of  them  purchased  for  his 
own  use  a case  of  beer  and  brought  it  back  into  the  county  of 
Huron.  Counsel  for  the  appellant  contends  that  while  there 
is  no  doubt  that  the  accused  brought  or  carried  intoxicating 
liquor  into  the  county  of  Huron,  the  circumstances  of  this  case 
bring  it  within  the  exception  to  be  found  in  subs.  2 of  s.  118, 
reading  as  follows: 

“2.  Paragraphs  (c)  and  (d)  of  subsection  one  of  this 
section  shall  not  apply  to  any  intoxicating  liquor  sent,  shipped, 
brought  or  carried  to  any  person  or  persons  for  his  or  their 
personal  or  family  use,  except  it  be  so  sent,  shipped,  brought 
or  carried  to  be  paid  for  in  such  county  or  city  to  the  person 
delivering  the  same,  his  clerk,  servant,  or  agent,  or  his  master 
or  principal,  if  the  person  delivering  it  is  himself  a servant  or 
agent.” 

He  contends  that  when  appellant  brought  or  carried  into 
the  county  of  Huron  intoxicating  liquor  for  his  own  use,  his 
act  came  within  the  words  “brought  or  carried  to  any  person 
or  persons  for  his  or  their  personal  or  family  use”,  and  was, 
therefore,  excepted  from  clause  (c)  of  subs.  1 of  s.  118.  The 
magistrate  was  of  the  opinion  that  upon  the  fair  and  reasonable 
construction  of  subs.  2 the  case  did  not  come  within  the  ex- 
ception. In  his  opinion  the  accused  could  not  be  said  to  have 
brought  or  carried  the  beer  to  himself,  and  it  was  not  the 
intention  of  the  statute  to  except  such  a case.  Upon  the 
argument  in  this  Court  reference  was  made  to  the  decision 
of  Mr.  Justice  Riddell  in  Rex  v.  Swarts  (1916),  37  O.L.R.  103, 
27  C.C.C.  90,  32  D.L.R.  786,  where  he  expressed  the  same 
opinion,  as  to  the  scope  of  the  exception,  as  that  adopted  by  the 
magistrate  in  this  case.  In  my  opinion  the  magistrate  was 
right  in  his  interpretation  of  subs.  2 of  s.  118,  and  in  so  far 
as  the  appellant’s  case  rests  upon  the  contention  that  the  magis- 
trate was  without  jurisdiction  because  the  conduct  of  the 
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accused  did  not  amount  to  an  offence  under  s.  118,  in  my  opinion 
the  conviction  was  not  open  to  objection. 

In  any  event,  upon  the  short  ground  that  no  appeal  lies  to 
this  Court  from  the  order  of  LeBel  J.,  I would  dismiss  the 
appeal  with  costs. 

Appeal  dismissed  imth  costs. 

Solicitor  for  the  appellant:  Frank  Donnelly,  Goderich. 


[COURT  OF  APPEAL.] 

Rex  V.  Binder. 

Criminal  Law — Conspiracy  to  Commit  Indictable  Offence — Sufficiency 
of  Indictment — Illegal  Importation  of  Automobiles  into  Canada — 
The  Customs  Act,  R.S.C.  1927,  c.  42,  ss.  184,  194,  203 — Receiving 
Stolen  Automobiles — The  Criminal  Code,  R.S.C.  1927,  c.  36,  ss.  377, 
399,  573. 

A charge  that  the  accused  conspired  “to  unlawfully  import  into  Canada 
automobiles  from  the  United  States  of  America”  is  not  a good 
charge  of  conspiracy  to  commit  an  indictable  offence,  under  s.  573 
of  The  Criminal  Code.  Even  if  (which  is  doubtful)  it  can  be  construed 
as  a charge  of  conspiracy  to  smuggle  automobiles  into  Canada,  it 
is  defective  in  that  unlawful  importation  of  goods  into  Canada  is 
not  necessarily  an  indictable  offence.  The  Customs  Act,  in  ss.  184, 
194  and  203,  does  create  indictable  offences,  but  they  are  indictable 
only  if  the  “value  for  duty”  of  the  goods  imported  is  $200  or  more. 
The  charge  must  therefore  allege  a dutiable  value  of  that  amount 
to  be  one  of  a conspiracy  to  commit  an  indictable  offence. 

On  the  other  hand,  a charge  that  the  accused  conspired  “to  unlawfully 
receive  into  their  possession  automobiles  stolen  in  the  United  States 
of  America”  is  a good  charge  under  s.  573,  without  an  express 
allegation  that  the  automobiles  were  to  be  received  knowing  them 
to  have  been  stolen.  Theft  of  an  automobile  is  an  indictable  offence 
under  s.  377,  and  the  receiving  in  Canada  of  an  automobile  stolen 
elsewhere  is  accordingly  an  indictable  offence  under  s.  399.  What 
such  a charge  alleges  is  that  the  accused  agreed  to  receive  auto- 
mobiles which,  at  the  time  of  the  receiving,  must  be  stolen  automo- 
biles, and  the  guilty  mind  is  of  the  essence  of  the  agreement  alleged. 

Criminal  Law — Speedy  Trials  of  Indictable  Offences — Election — Form — 
The  Criminal  Code,  R.S.C.  1927,  c.  36,  ss.  827  (as  amended  by 
1943-44,  c.  23,  s.  25,  and  1947,  c.  55,  s.  28),  696,  836,  837  (all  as 
amended  by  1938,  c.  44,  ss.  37,  43,  44). 

It  is  not  a valid  objection  to  an  election  for  speedy  trial  by  an  accused 
who  is  on  bail  pursuant  to  s.  696(3)  of  The  Criminal  Code  as 
amended  in  1938,  that  the  judge  does  not  inform  him  of  his  right, 
if  he  elects  for  trial  by  jury,  to  remain  in  custody  or  under  bail  as 
the  Court  decides.  The  1938  amendments  to  ss.  696,  836  and  837  have 
made  inapplicable  such  decisions  as  Rex  v.  Therrien;  Therrien  v. 
Malepart  (1915),  25  C.C.C.  275;  Rex  v.  Howell  (1910),  19  Man.  R.  317, 
and  Rex  v.  Crooks  (1911),  4 Sask.  L.R.  335. 

Evidence — Comment  on  Failure  of  Accused  to  Testify — Inapplicability  of 
Prohibition  to  Trial  without  Jury — The  Canada  Evidence  Act, 
R.S.C.  1927,  c.  59,  s.  4(5). 


608 


Ontario  Reports. 


[1948] 


Section  4(5)  of  The  Canada  Evidence  Act,  prohibiting  any  comment 
upon  the  accused’s  failure  to  testify,  applies  only  to  a comment  made 
to  or  in  the  presence  of  a jury.  The  subsection  is  inapplicable,  where 
the  accused  is  tried  by  a judge  without  a jury,  as  under  Part  XVIII 
of  The  Criminal  Code. 

An  appeal  from  a conviction  for  conspiracy  before  Gordon 
Co.  Ct.  J.,  in  the  County  Court  Judges’  Criminal  Court  for  the 
County  of  Essex. 

11th  and  12th  May  1948.  The  appeal  was  heard  by  Hender- 
son, Roach  and  Ayles worth  JJ.A. 

G.  A.  Marfm,  K.C.,  for  the  accused,  appellant:  1.  The  indict- 
ment and  conviction  disclose  no  offence  known  to  the  law,  or,  in 
the  alternative,  no  indictable  offence.  Presumably,  since  s.  573 
of  The  Criminal  Code,  R.S.C.  1927,  c.  36,  is  referred  to,  the  Crown 
intended  to  charge  a conspiracy  to  commit  an  indictable  offence, 
but  neither  of  the  two  objects  of  the  alleged  conspiracy  is  an 
indictable  offence. 

An  agreement  “to  unlawfully  import  into  Canada  automo- 
biles” is  not  an  agreement  to  violate  any  particular  section  of 
The  Customs  Act,  R.S.C.  1927,  c.  42,  and  it  is  impossible  to 
know  which  of  the  many  offences  created  by  that  Act  is 
alleged  to  have  been  the  object  of  the  conspiracy.-^  Sections  184, 
194,  203  and  217  of  the  Act  all  create  offences,  but  under  all 
of  them  the  offences  are  indictable  only  where  the  goods  in 
question  have  a value  for  duty  of  $200  or  more. 

As  to  the  second  alleged  object,  receiving  stolen  goods  is  an 
offence  only  if  the  accused  knows  the  goods  to  have  been 
stolen  at  the  time  he  receives  them:  Reg.  v.  Weir  {No.  5) 

(1900),  9 Que.  Q.B.  253,  3 C.C.C.  499.  There  must  therefore 
be  an  allegation  of  such  knowledge  in  a charge  of  conspiracy 
to  commit  the  offence:  Rex  v.  Thompson,  62  O.L.R.  610,  50 

C.C.C.  183,  [1928]  4 D.L.R.  859;  In  re  Manuel,  [1929]  S.C.R. 
109,  51  C.C.C.  60,  [1929]  1 D.L.R.  661;  Rex  v.  Leclerc  (1916), 
26  C.C.C.  242,  31  D.L.R.  615;  Rex  v.  Orde,  9 M.P.R.  373,  63 
C.C.C.  353,  [1935]  3 D.L.R.  329;  Gatto  and  Tonellatto  v.  The 
King,  [1938]  S.C.R.  423,  70  C.C.C.  249,  [1938]  3 D.L.R.  676. 
, [Roach  J.A.:  Can  you  now  attack  the  indictment,  not  hav- 

ing done  so  at  the  trial?]  Yes;  s.  898(1)  relates  only  to  defects 
of  form,  not  to  defects  of  substance — to  cases  where  the  indict- 
ment discloses  an  offence,  but  charges  it  imperfectly.  Where 
an  indictment  discloses  no  offence  it  is  a nullity  and  cannot  be 
amended.  This  is  made  clear  by  s.  1007.  I refer  to  Rex  v.  Tuck, 
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[1946]  O.W.N.  367,  86  C.C.C.  49,  1 C.R.  318;  Crankshaw’s 
Criminal  Code,  6th  ed.  1935,  pp.  1055,  1057;  Rex  v.  Desjardins 
(1919),  45  C.C.C.  100;  Rex  v.  Loftus  (1926),  59  O.L.R.  65,  45 
C.C.C.  230;  Reg.  v.  Cameron  (1898),  7 Que.  Q.B.  162,  2 C.C.C. 
173;  Reg.  v.  Morrison  (1879),  18  N.B.R.  682;  Brodie  and  Bar- 
rett V.  The  King,  [1936]  S.C.R.  188,  65  C.C.C.  289  at  294-5, 
[1936]  3 D.L.R.  81. 

2.  Crown  counsel,  in  argument,  twice  commented  upon  the 
failure  of  the  accused  to  testify,  in  direct  violation  of  s.  4(5)  of 
The  Canada  Evidence  Act,  R.S.C.  1927,  c.  59.  The  subsection 
is  general  in  its  terms,  and  applies  whether  or  not  the  trial  is 
before  a jury.  It  was  first  enacted  as  s.  4(2)  of  1893,  c.  31,  and 
then  prohibited  such  comment  “in  addressing  the  jury”.  These 
words  were  deleted  by  1906,  c.  10,  s.  1,  and  the  language  of  the 
Minister  of  Justice  in  introducing  the  1906  statute  (House  of 
Commons  debates,  1906,  vol.  1,  col.  1265)  shows  that  it  was 
intended  that  the  prohibition  should  be  made  applicable  to  a 
trial  without  a jury. 

3.  Inadmissible  evidence  was  received  by  the  trial  judge, 
consisting  of  (a)  an  envelope  bearing  certain  notes,  found  dur- 
ing a search  in  Detroit  after  the  accused’s  arrest,  and  (b)  the 
record  of  telephone  calls  from  one  Lawr  to  the  accused’s  tele- 
phone number  in  Detroit. 

4.  The  trial  judge  lacked  jurisdiction  because  the  accused 
was  not  given  a proper  election  under  s.  827,  as  amended  by  1943- 
44,  c.  23,  s.  25,  and  1947,  c.  55,  s.  28.  Nothing  was  said  about  his 
right  to  be  admitted  to  bail  while  awaiting  his  trail,  if  he  elected 
for  trial  by  jury,  and  this  is  fatal,  notwithstanding  that  the 
accused  had  in  fact  been  on  bail  before  his  election.  The  fail- 
ure to  give  the  full  option  to  the  accused  deprives  a County  Court 
Judge  of  jurisdiction  just  as  completely  as  it  does  a magistrate: 
Rex  V.  Therrien;  Therrien  v.  Malepart  (1915),  25  C.C.C.  275, 
28  D.L.R.  57. 

W.  B.  Common,  K.C.,  for  the  Attorney-General,  respondent: 

1.  Three  other  persons,  jointly  charged  with  the  appellant, 
pleaded  guilty  to  this  charge,  and  there  was  no  demand  for  par- 
ticulars or  objection  to  the  charge  on  behalf  of  any  of  the 
accused.  A conspiracy  to  receive  stolen  automobiles  necessarily 
presupposes  knowledge,  when  the  cars  are  received,  that  they 
are  stolen.  Brodie  and  Barrett  v.  The  King,  supra,  and  Rex  v. 
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Buck,  41  O.W.N.  31,  57  C.C.C.  290,  [1932]  3 D.L.R.  97,  are 
distinguisable,  because  there  the  charge  was  very  general,  and 
did  not  contain  sufficient  particulars.  The  essence  of  the  con- 
spiracy is  the  receiving  of  stolen  automobiles;  the  unlawful 
importation  is  merely  incidental. 

2.  There  are  cases  both  ways  on  the  effect  of  such  a com- 
ment where  the  trial  is  before  a judge  without  a jury.  The 
latest  decision  appears  to  be  Rex  v.  Darlyn  {No.  2),  90  C.C.C. 
142,  4 C.R.  366,  [1947]  2 W.W.R.  872,  [1948]  1 D.L.R.  203, 
which  was  a trial  by  jury.  Following  that  judgment,  s.  1014(2) 
should  be  applied  here  to  cure  this  slip. 

3.  This  evidence  was  admissible  within  the  principles  laid 
down  in  Rex  v.  Meyrick;  Rex  v.  Ribuffi  (1929),  21  Cr.  App.  R. 
94. 

4.  The  appellant  was  on  bail,  and  therefore  presumably  re- 
quested an  election— the  obligatory  provisions  of  Part  XVIII 
apply  only  to  prisoners  in  custody.  He  remained  on  bail  from 
day  to  day  during  the  trial.  While  the  transcript  does  not  con- 
tain any  mention  of  bail,  it  is  quite  clear  that  the  accused  was  in 
no  way  prejudiced  by  the  omission. 

G.  A.  Martin,  K.C.,  in  reply. 

Cur.  adv.  vult. 

23rd  June  1948.  The  judgment  of  the  Court  was  delivered  by 

Roach  J.A.: — The  appellant  and  three  others,  namely  Jack 
Gold,  Sherman  Lawr  and  Nicholas  Chicchinni,  were  jointly 
charged  that  they,  “between  the  1st  day  of  August,  1947  and  the 
15th  day  of  November,  1947,  at  the  City  of  Windsor,  in  the 
County  [of  Essex],  together  and  with  Kirkland  Baker  and 
others,  did  unlawfully  conspire  and  agree  to  unlawfully  import 
into  Canada  automobiles  from  the  United  States  of  America, 
and  to  unlawfully  receive  into  their  possession  automobiles 
stolen  in  the  United  States  of  America,  contrary  to  Section 
number  573  of  the  Criminal  Code.” 

The  four  accused  appeared  for  trial  before  His  Honour  Judge 
Gordon  in  the  County  Court  Judges’  Criminal  Court  for  the 
County  of  Essex.  The  accused  Gold,  Lawr  and  Chicchinni 
pleaded  guilty,  the  appellant  not  guilty.  Following  his  trial  the 
appjellant  was  convicted  and  from  that  conviction  he  now  appeals. 
The  grounds  of  appeal  argued  by  counsel  for  the  appellant  were 
several. 
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First  it  was  argued  that  the  offence  charged  is  not  one 
known  to  the  law  or,  in  the  alternative,  that  if  any  offence  known 
to  the  law  is  charged,  it  is  not  an  indictable  offence. 

Section  573  of  The  Criminal  Code,  R.S.C.  1927,  c.  36,  under 
which  the  charge  was  laid,  provides  as  follows: 

“Every  one  is  guilty  of  an  indictable  offence  and  liable  to 
seven  years’  imprisonment  who,  in  any  case  not  hereinbefore 
provided  for,  conspires  with  any  person  to  commit  any  indict- 
able offence.” 

The  conspiracy  alleged  against  all  the  accused  was  two- 
fold, first,  “to  unlawfully  import  into  Canada  automobiles  from 
the  United  States  of  America”;  second,  “to  unlawfully  receive 
into  their  possession  automobiles  stolen  in  the  United  States  of 
America”.  It  is  not  suggested,  let  alone  proved,  that  at  the 
relevant  times  it  was  unlawful  to  import  automobiles  into 
Canada,  neither  is  there  anything  in  the  record  to  show  strictly 
that  automobiles  imported  into  Canada  were  or  are  dutiable. 
If  the  Court  could  assume  that  they  were  subject  to  customs 
duties,  there  is  nothing  in  the  record  to  prove  the  “value  for 
duty”  of  the  automobiles  in  question.  Not  all  offences  created 
by  The  Customs  Act,  R.S.C.  1927,  c.  42,  are  indictable  offences. 
Sections  184,  194  and  203  create  indictable  offences  only  where 
the  “value  for  duty”  is  $200  or  over.  If  the  charge  £is  laid  could 
be  construed  as  a charge  alleging  a conspiracy  to  smuggle 
automobiles  into  Canada,  and  I doubt  it,  it  does  not  allege  a duti- 
able value  such  that  the  offence  of  smuggling  them  would  be 
an  indictable  offence.  The  appellant  could,  therefore,  not  be 
convicted  of  a conspiracy  if  the  only  object  thereof  was  that 
first  set  out  in  the  charge. 

I pass  now  to  the  second  object  of  the  alleged  conspiracy. 
Section  399  of  the  Code  provides  that:  “Every  one  is  guilty  of 

an  indictable  offence  . . . who  receives  ...  in  his  possession 
anything  obtained  by  an  offence  punishable  on  indictment,  or 
by  any  acts  wheresoever  committed,  which,  if  committed  in 
Canada  would  have  constituted  an  offence  punishable  upon 
indictment,  knowing  such  thing  to  have  been  so  obtained.” 
Section  377,  amended  by  1938,  c.  44,  s.  19,  makes  the  theft  of 
an  automobile  an  indictable  offence.  Therefore,  the  receiving 
in  Canada  of  an  automobile  stolen  in  the  United  States  of 
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America,  knowing  the  same  to  have  been  so  stolen,  is  an 
indictable  offence  under  s.  399. 

Then  it  was  argued  that  the  charge  must  fail  because  it 
does  not  allege  a conspiracy  to  receive  automobiles  stolen  in  the 
United  States  of  America,  “knowing  them  to  have  been  stolen”. 
In  a charge  laid  under  s.  399  the  information  must  allege  and 
the  Crown  must  prove  such  knowledge:  Rex  v.  Leschinski  (1908) , 
9 W.L.R.  602,  17  C.C.C.  109.  Here  the  appellant  is  not  charged 
with  the  substantive  offence  created  by  s.  399.  He  is  charged 
with  a conspiracy  to  commit  it.  The  essential  ingredients  of  a 
conspiracy  are,  first,  the  common  agreement  or  design  and, 
second,  the  unlawful  object.  The  unlawful  object  here  alleged 
is  to  receive,  not  any  automobiles  but  only  and  specifically 
“automobiles  stolen  in  the  United  States  of  America”.  Those 
were  to  be  the  specifications  of  the  goods  which  the  Crown 
alleges  the  appellant  and  his  co-accused  mutually  agreed  to 
receive,  and  goods  which  would  not  comply  with  those  specifica- 
tions would  be  beyond  the  scope  of  the  alleged  agreement.  As 
of  the  time  when  it  is  alleged  they  so  conspired,  there  need  not 
necessarily  have  been  any  goods  answering  that  description. 
Supposing  they  had  been  overheard  entering  into  such  an  agree- 
ment, that  is,  to  receive  automobiles  to  be  later  stolen,  and  were 
immediately  arrested  and  charged,  they  could  have  been  con- 
victed of  the  offence  here  charged.  In  that  circumstance  they 
could  have  no  knowledge  such  as,  it  is  argued,  must  be  alleged, 
and  the  crime  would  nevertheless  be  complete.  It  matters  not 
whether  the  automobiles  which  it  is  alleged  the  appellant  and 
the  other  accused  conspired  to  receive  were  in  existence  as 
stolen  cars  at  the  date  of  the  agreement  or  were  to  be  later 
stolen.  What  the  Crown  alleges  is  that  they  agreed  to  receive 
later,  automobiles  which,  as  of  the  time  of  the  receiving,  must 
be  stolen  automobiles,  none  other.  Eliminate  from  the  agree- 
ment stolen  automobiles  and  there  is  simply  no  agreement.  The 
guilty  mind  that  is  the  evil  intent  is  the  very  heart  and  substance 
of  the  agreement  alleged.  It  is  both  its  inspiration  and  its 
object. 

It  was  next  argued  that  counsel  for  the  Crown  at  the  trial 
improperly  commented  on  the  failure  of  the  appellant  to  testify 
on  his  own  behalf.  It  is  a fact  that  during  the  argument,  after 
the  evidence  was  closed.  Crown  counsel  did  on  two  occasions 
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comment  on  the  failure  of  the  accused  to  testify  on  his  own 
behalf.  It  is  now  argued  that  such  a comment  was  a breach  of 
s.  4(5)  of  The  Canada  Evidence  Act,  R.S.C.  1927,  c.  59,  which 
provides : • 

“The  failure  of  the  person  charged,  or  of  the  wife  or  husband 
of  such  person,  to  testify,  shall  not  be  made  the  subject  of  com- 
ment by  the  judge  or  by  counsel  for  the  prosecution.” 

I had  always  understood  that  the  comment  there  prohibited 
was  one  made  by  either  the  judge  or  Crown  counsel  to  or  in  the 
presence  of  the  jury.  I still  think  so.  Counsel  for  the  appel- 
lant was  unable  to  refer  to  any  case  in  which  it  was  held  other- 
wise. 

The  section  as  first  enacted  in  The  Canada  Evidence  Act, 
1893,  56  Viet.  c.  31,  prohibited  such  a comment  by  the  judge  or 
by  counsel  for  the  prosecution  “in  addressing  the  jury”.  The 
section  was  repealed  and  re-enacted  in  1906  by  6 Edw.  VII,  c. 
10,  s.  1,  and  in  the  re-enactment  the  words  “in  addressing  the 
jury”  were  deleted.  The  section  as  originally  enacted  did  not 
prohibit  in  terms  such  comment  by  the  judge  or  counsel  for  the 
prosecution  during  the  course  of  the  trial  except  “in  addressing 
the  jury”.  Such  a comment  made  otherwise  in  the  course  of 
the  trial,  even  in  the  presence  of  the  jury,  was  not  within  the 
strict  letter  of  the  prohibition.  Obviously  a comment  made  in 
the  presence  of  the  jury,  though  not  in  addressing  them,  could 
and  likely  would  have  the  same  effect  upon  its  members  as  if 
made  in  addressing  them.  By  the  change  in  the  section  as  re- 
enacted in  1906  such  a comment  in  the  presence  of  the  jury, 
even  though  not  made  in  addressing  them,  is  prohibited.  That 
alteration  in  the  section,  in  my  opinion,  has  no  greater  effect. 
The  evil  aimed  at  in  the  section  as  originally  enacted  is  the  same 
evil  at  which  the  section  as  presently  constituted  is  directed. 

By  the  Act  of  1893  the  accused  was  made  a competent 
witness.  Prior  thereto  he  was  not  competent;  he  was  only 
permitted  to  make  a statement  not  under  oath.  Having  been 
made  a competent  witness,  if  he  testifies  he  runs  the  risk  of 
being  confronted  with  his  previous  record,  if  he  has  one,  on  the 
theory  that  his  credibility  can  be  thereby  tested.  If  he  admits 
its  correctness  he  does  not  thereby  enhance  his  position  before 
the  jury  because  in  satisfying  that  test  as  to  his  credibility 
he  lays  bare  his  previous  record  with  the  almost  certain  danger 
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of  its  weighing  against  him  in  the  minds  of  the  jury.  If  an 
accused  avails  himself  of  the  right  to  testify,  he  does  so  with  the 
foregoing  risk  attendant  upon  it.  If  he  elects  not  to  avail  him- 
self of  it,  and  thereby  avoids  the  risk,  then  Parliament  has  said 
that  he  shall  not  be  subject  to  the  alternative  risk  of  the  judge 
or  counsel  for  the  prosecution  commenting  upon  it. 

It  is  impossible  to  think  of  any  other  reason  or  purpose  for 
prohibiting  such  a comment  than  its  improper  effect  upon  a 
jury. 

It  was  next  argued  that  the  appellant  was  not  given  a proper 
election  under  s.  827  of  the  Code.  Following  his  committal  for 
trial  the  appellant  was  released  on  bail  and  on  the  second  day 
of  March  he  and  his  co-accused,  each  with  their  respective 
counsel,  appeared  before  the  County  Judge.  The  charge  was 
read  to  them  and  then  the  judge  addressed  them  as  follows : 

“On  this  charge  you  may  elect  to  be  tried  by  a judge  and 
jury  at  the  next  Court  having  competent  criminal  jurisdiction, 
or  you  may  elect  to  be  tried  by  a judge  without  the  intervention 
of  a jury.  In  which  way  do  you  wish  to  be  tried,  Binder?” 
The  appellant  elected  to  be  tried  by  a judge  without  a jury 
and  the  question  being  addressed  to  each  of  the  other  accused, 
they  similarly  elected.  During  the  argument  of  this  appeal  we 
were  told  that  counsel  for  the  appellant,  and  I assume  counsel 
for  the  other  accused,  had  advised  the  Crown  Attorney  that 
their  respective  clients  intended  to  elect  to  be  tried  in  the  County 
Court  Judges’  Criminal  Court  and  on  application  an  appoint- 
ment was  given  by  the  County  Judge  to  take  the  election  of  all 
the  accused  and  for  their  trial.  Having  been  thus  forewarned, 
the  Crown  Attorney  ahead  of  time  prepared  the  formal  state- 
ment in  writing  as  required  by  s.  827,  and  following  their 
election  all  the  accused  were  at  once  placed  on  trial.  The 
other  accused  having  pleaded  guilty,  they  were  remanded  into 
custody  to  be  later  sentenced.  The  appellant  having  pleaded 
not  guilty,  his  trial  proceeded  immediately. 

The  objection  is  now  taken  that  the  appellant  was  not  given 
his  proper  election  under  s.  827,  as  amended  by  1943-44,  c.  23, 
s.  25,  and  1947,  c.  55,  s.  28,  which  provides  that: 

“The  judge  . . . shall  state  to  the  prisoner 

“(a)  that  he  is  charged  with  the  offence,  describing  it; 
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“(h)  that  he  has  the  option  to  be  tried  forthwith  before  a 
judge  without  the  intervention  of  a jury,  or  to  remain  in  cus- 
tody or  under  bail,  as  the  court  decides,  to  be  tried  in  the  ordi- 
nary way  by  the  court  having  criminal  jurisdiction.” 

It  will  be  observed  that  the  judge  in  addressing  the  accused 
did  not  advise  them  that  in  the  event  of  any  of  them  choosing 
the  first  option  he  gave  them,  namely,  to  be  tried  by  a judge  and 
jury,  etc.,  they  would  “remain  in  custody  or  under  bail,  as  the 
court  decides”.  He  had  already  been  told  that  the  accused 
intended  to  elect  for  speedy  trial  and  he  had  given  the  appoint- 
ment for  their  trial,  so  that  it  would  proceed  immediately  after 
their  election.  Reference  to  the  accused  either  remaining  in 
custody  or  being  released  on  bail  pending  the  trial  would  have 
no  significance  in  that  circumstance.  Notwithstanding  that 
plain  fact,  it  is  now  urged  that  the  omission  complained  of  was 
fatal  and  the  trial  that  followed  was  a nullity. 

In  Rex  V.  Therrien;  Therrien  v.  Malepart  (1915),  25  C.C.C. 
275,  28  D.L.R.  57  it  was  held  by  Cross  J.  in  the  Court  of  King’s 
Bench  of  Quebec  that  such  an  omission  was  fatal  and  that  such 
an  instruction  to  the  accused  was  necessary  in  order  to  give  the 
judge  jurisdiction.  It  should  be  pointed  out  that  there  the 
accused  was  in  custody  following  his  committal  for  trial.  The 
Court  followed  the  decisions  in  Rex  v.  Howell  (1910),  19  Man. 
R.  317,  16  C.C.C.  178,  13  W.L.R.  594  and  Rex  v.  Crooks  (1911), 
4 Sask.  L.R.  335,  19  C.C.C.  150,  17  W.L.R.  560,  and  the  reasons 
given  in  those  cases  and  in  others  that  followed  them.  In  each 
of  those  cases  the  accused  appeared  before  a magistrate  charged 
with  an  offence  which  the  magistrate  had  no  jurisdiction  to  try 
withoutj^e  consent  of  the  accused.  There  are  numerous  cases 
where  it  has  been  held  that  before  a magistrate  can  acquire  juris- 
diction to  try  an  accused  so  charged,  the  consent  must  be  one 
given  only  after  the  accused  has  been  given  the  full  information 
required  by  what  is  now  s.  781:  see  in  our  own  court  Rex  v. 

Bonnis  (1927),  60  O.L.R.  189,  47  C.C.C.  193,  and  cases  there 
cited.  Under  s.  781  the  magistrate  is  required  to  state  to  the 
accused  that  he 

“(a)  is  charged  with  the  offence,  describing  it; 

“(b)  has  the  option  to  be  forthwith  tried  by  the  magistrate 
without  the  intervention  of  a jury,  or  to  remain  in  custody  or 
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under  bail,  as  the  court  decides,  to  be  tried  in  the  ordinary  way 
by  the  court  having  criminal  jurisdiction.” 

The  instruction  to  be  given  the  accused  under  that  section  is 
notably  similar  to  that  to  be  given  by  the  judge  under  s.  827. 

Then  was  the  omission  of  which  complaint  is  here  made 
fatal?  Rex  v.  Therrien;  Therrien  v.  Malepart^  supra,  was  decided 
in  1915.  In  1938,  by  2 Geo.  VI,  c.  44,  certain  sections  of  the 
Code  were  repealed  and  re-enacted  and  it  becomes  necessary  to 
refer  to  them.  Section  698  is  the  section  authorizing  the  grant- 
ing of  bail  to  an  accused  after  his  committal  for  trial.  Subs.  3 
was  added  in  the  1938  enactment  and  provides  that: 

“The  recognizance  entered  into  by  the  accused  shall,  not- 
withstanding any  election  made  under  Part  XVIII,  continue  to 
bind  the  accused  and  his  sureties  for  his  appearance  at  the 
appropriate  court  for  his  trial.  . . . and  it  shall  not  be  necessary, 
unless  otherwise  ordered  by  the  judge  under  the  said  Part,  for 
the  accused  or  his  sureties  to  enter  into  a new  recognizance 
upon  such  an  election:  Provided  that  at  the  time  of  entering 

into  the  recognizance  [the  sureties  are  so  advised].” 

Section  836(1)  prior  to  the  enactment  of  1^38  authorized 
the  judge,  in  the  event  of  the  prisoner  electing  to  be  tried  by  a 
judge  without  a jury,  to  admit  him  to  bail  to  appear  for  his 
trial.  By  the  re-enactment  of  1938,  s.  836(1)  now  reads  as 
follows:  “If  the  prisoner  elects  to  be  tried  by  a judge  without 

the  intervention  of  a jury  the  judge,  unless  the  accused  has  been 
otherwise  admitted  to  bail,  may,  in  his  discretion,  admit  him  to 
bail  to  appear  for  his  trial.  . . .” 

Section  837,  as  re-enacted  in  1938,  provides  that:  “If  a 

prisoner  who  is  in  custody  elects  to  be  tried  by  a jury  the  judge 
may,  instead  of  remanding  him  to  gaol,  admit  him  to  bail”,  etc. 
The  words  “who  is  in  custody”  were  added  by  that  re-enactment. 

The  effect  of  those  changes  in  the  Act  is  obvious.  If  the 
prisoner  has  been  admitted  to  bail  as  provided  by  s.  698(3) 
following  his  committal  for  trial,  that  bail  suffices  to  assure 
him  his  liberty  until  trial  unless  the  judge  under  Part  XVIII 
requires  him  and  his  sureties  to  enter  into  a new  recognizance. 

I now  return  to  s.  827  and  consider  the  objection  in  the  light 
of  the  changes  in  the  Act  and  the  circumstances  existing  here. 

That  the  appellant  was  anxious  and  intended  to  elect  to  be 
tried  by  the  judge  under  Part  XVIII  is  manifest.  That  it  was 
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well  understood  that  the  trial  would  proceed  immediately  follow- 
ing such  election  is  equally  clear.  The  position  of  the  appellant 
on  his  election  was  not  comparable  to  that  of  an  accused  who 
elects  summary  trial  by  a magistrate  unaware,  because  he  is  not 
told  so,  that  if  he  elects  trial  at  the  next  court  of  competent 
criminal  jurisdiction  he  has  the  right  to  apply  to  be  released  on 
bail  during  the  interval  prior  to  his  trial.  Here  the  appellant 
was  already  on  bail,  a bail  which  continued  by  virtue  of  s.  698(3) 
following  his  election  and  down  to  his  trial  no  matter  how  he 
elected.  Prior  to  the  changes  in  the  Code  to  which  I have  re- 
ferred, once  an  accused  elected  under  Part  XVIII — and  no 
matter  how  he  elected  and  whether  he  was  in  custody  or  on 
bail  prior  to  his  election — if  he  desired  to  be  thereafter  released 
on  bail  a new  application  for  bail  was  necessary,  under  s.  836  if 
he  elected  trial  by  the  judge  alone  or  under  s.  837  if  he  elected 
trial  by  jury.  There  was  then  a reason  why  the  accused  prior 
to  his  election  should  be  given  the  information  in  s.  827(h)  as 
to  remaining  “in  custody  or  under  bail,  as  the  court  decides”. 
Since  those  changes  in  the  Code  there  is  no  such  necessity  where 
the  accused  is  already  on  bail  and  there  is  no  “decision”  on  the 
question  of  custody  or  bail  which  the  Court  is  required  to  make. 
Effect  should,  therefore,  not  be  given  to  this  ground  of  appeal. 

It  was  further  argued  that  the  trial  judge  admitted  certain 
inadmissible  evidence.  Officers  on  the  staff  of  the  “F.B.I.”  in 
the  United  States  of  America  were  working  in  co-operation  with 
police  officers  in  Canada.  When  the  accused  was  arrested  in 
the  city  of  Windsor  he  was  found  to  have  in  his  possession  six 
keys  to  a building  in  the  city  of  Detroit  occupied  by  a social 
club.  The  officers  of  the  “F.B.I.”  went  to  those  premises  and 
there  in  a waste-paper  basket  they  found  a discarded  envelope 
addressed  to  the  appellant  which,  with  whatever  enclosure  it 
originally  contained,  had  been  sent  to  him  through  the  mail. 
I am  assuming  that  it  was  thus  sent  to  him  quite  legitimately. 
When  the  officers  discovered  it,  however,  there  was  certain 
information  by  way  of  a pencil  notation  on  it  that  led  the  officers 
to  another  address  at  which  they  found  most  material  evidence 
consisting  of,  among  other  things,  serial  number  plates  which 
had  been  removed  from  automobiles  which  had  been  stolen  in 
Detroit,  new  Ontario  licence  plates  with  the  heavy  transparent 
folders  in  which  they  are  originally  enclosed  when  delivered  to 


618 


Ontario  Reports. 


[1948] 


an  applicant,  and  folders  and  other  chattels  taken  from  motor 
cars  which,  it  was  proved  during  the  trial,  had  been  stolen  in 
Detroit  and  taken  to  Canada  and  disposed  of.  It  was  argued 
that  evidence  as  to  the  finding  of  the  envelope  with  the  pencil 
notation  upon  it  was  inadmissible,  it  not  having  been  proved 
that  the  accused  made  those  notations.  Further,  at  the  trial 
the  learned  judge  admitted  evidence  consisting  of  records  of 
telephone  calls  from  the  residence  of  certain  of  the  other 
accused  in  Windsor  to  the  residence  of  the  appellant  in  Detroit. 
It  was  argued  that  that  evidence  was  inadmissible.  I incline  to 
the  view  that  the  evidence  as  to  the  finding  of  the  envelope  was 
admissible  and  the  evidence  consisting  of  the  records  of  the 
telephone  calls  was  not  admissible.  In  any  event,  without  any 
of  that  evidence  there  was  quite  sufficient  to  justify  a conviction 
of  the  appellant. 

The  appeal  should  be  dismissed.  Time  served  by  the  appel- 
lant pending  the  appeal  may  count  on  the  sentence  imposed 
upon  him. 

Appeal  dismissed. 

Solicitor  for  the  accused,  appellant:  Bernard  Cohn, 

Windsor. 
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[COURT  OF  APPEAL.] 

Re  Fox, 

Wills — Construction — Gift  of  Annuity — “First  charge”  on  Estate — 
Deficiency  of  Assets — Power  of  Encroachment  on  Capital — An- 
nuitant not  Entitled  to  Delivery  of  Assets  in  Specie. 

A testator  directed  his  trustees,  after  transferring  his  residence  and 
contents  to  his  widow  and  paying  debts,  to  pay,  out  of  the  net 
income  of  the  estate,  an  annuity  of  $10,000  to  his  widow,  which 
“shall  be  a first  charge  on  my  estate”.  He  provided  for  further 
annuities  and  then  directed  the  trustees,  “after  setting  aside  such 
funds  as  shall  in  the  uncontrolled  discretion  of  my  trustees  produce 
the  net  incomes  sufficient  to  provide”  for  the  annuities,  to  pay  certain 
legacies.  He  further  provided  that  his  trustees  might  “at  any  time 
and  from  time  to  time  advance  to  or  for  the  benefit  of  my  wife  or 
any  child  of  hers  such  part  of  the  capital  of  my  estate  as  [they]  in 
their  uncontrolled  discretion  shall  deem  necessary”.  The  estate  was 
much  smaller  than  the  testator  had  anticipated,  and  the  net  income 
was  not  sufficient  in  any  year  to  pay  $10,000  to  the  widow.  Twelve 
years  after  the  death,  there  was  a deficiency  in  the  annuity  payments 
of  over  $95,000,  and  the  unrealized  and  undisposed-of  assets  in  the 
trustees’  hands  were  not  sufficient  to  pay  this  amount.  No  other 
beneficiary  had  received  anything,  and  the  trustees  had  never  passed 
their  accounts. 

Held,  the  testator’s  intention  was  to  make  the  widow’s  annuity  a first 
charge  on  the  corpus  of  his  estate,  and  not  merely  upon  the  income. 
The  gift  to  her  was  not  to  be  regarded  as  a gift  of  the  net  income 
on  a fund,  with  the  result  that  there  would  be  no  arrears  to  be 
made  up  if  she  received  the  whole  income  from  the  estate  in  any  year, 
as  in  Baker  v.  Baker  (1858),  6 H.L.  Cas.  616.  There  was  a definite 
gift  of  the  annuity;  $10,000  a year  was  to  be  paid  to  the  wife  out 
of  net  income  and  it  was  made  a first  charge  on  the  estate,  so  that  the 
case  came  within  the  rules  applied  in  Carmichael  et  al.  v.  Gee  et  al. 
(1880),  5 App.  Cas.  588.  The  result  was  that  the  arrears  of  income 
due  to  the  widow  were  payable  out  of  the  corpus  of  the  estate  to  the 
extent  to  which  the  income  was  insufficient  to  satisfy  them.  This 
did  not  mean,  however,  that  the  widow  was  entitled  to  have  the 
unrealized  and  undisposed-of  assets  transferred  to  her  in  specie,  or 
that  the  trustees’  discretion  to  advance  parts  of  the  capital  was  wide 
enough  to  entitle  them  to  make  such  a transfer.  The  administration 
of  the  estate  had  not  proceeded  to  the  point  where  the  trustees  could 
hand  over  the  assets  in  specie  to  an  annuitant.  There  was  no 
authority  for  taking  such  a course,  and  it  would  not  be  fair  to  other 
persons  having  interests  under  the  will. 

An  appeal  by  the  administrators  with  will  annexed  of  the 
estate  of  William  Claude  Fox,  deceased,  from  an  order  of 
McFarland  J.,  on  a motion  for  the  advice  and  direction  of  the 
Court. 

20th  and  21st  May  1948.  The  appeal  was  heard  by  Robert- 
son C.J.O.  and  Fisher  and  Hogg  JJ.A. 

J.  M.  Godfrey,  for  the  administrators,  appellants:  The 

relationship  here  is  fundamentally  that  between  an  annuitant 
and  residuary  legatees,  and  the  annuity  is  therefore  prima  facie 
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charged  on  the  corpus  of  the  estate;  it  is  not  a case  of  a life 
tenant  and  a remainderman,  where  the  annuity  must  come  out 
of  income:  Underhill  and  Strahan’s  Wills  and  Settlements, 

3rd  ed.  1927,  p.  260.  [Robertson  C.J.O.:  The  testator  con- 

templated that  the  trustees  would  set  aside  capital  sums  to 
provide  the  annuities.  If  they  had  done  that,  would  the  widow 
still  have  had  a right  to  claim  against  the  corpus?]  It  is  true 
that  the  will  directs  the  payment  of  all  the  annuities  “out  of  the 
net  income”,  but  it  expressly  provides  that  the  widow’s  annuity 
“shall  be  a first  charge  on  my  estate”.  Prima  facie ^ all  an- 
nuities are  chargeable  on  corpus  if  the  income  is  not  sufficient, 
and  this  construction  is  displaced  only  where  there  is  a life 
interest  in  a fund  with  a gift  over  in  remainder,  els  in  Baker  v. 
Baker  (1858),  6 H.L.  Cas.  616,  10  E.R.  1436.  The  general  rule 
is  illustrated  in  Carmichael  et  al.  v.  Gee  et  al.  (1880),  5 App. 
Cas.  588,  and  In  re  Mason;  Mason  v.  Robinson  (1878) , 8 Ch.  D. 
411.  [Robertson  C.J.O.:  Would  you  have  any  case  if  the  will 
did  not  contain  the  express  words  of  charge  upon  the  estate?] 
Even  without  them  there  would  be  a good  case  on  the  authority 
of  In  re  Mason , supra.  The  word  “estate”  should  be  given  its 
normal  and  primary  meaning,  and  the  testator  clearly  contem- 
plated that  the  annuity  would  be  a first  charge  on  the  corpus: 
May  V.  Bennett  (1826),  1 Russ.  370,  38  E.R.  144;  Re  Wood, 
[1943]  O.R.  278  at  286,  [1943]  3 D.L.R.  84.  [Robertson 
C.J.O.:  But  in  those  cases  the  gifts  were  not  expressly  made 

out  of  income.]  I refer  to  Wright  v.  Callender  (1852),  2 DeG. 
M.  & G.  652,  42  E.R.  1027. 

The  trustees  have  power  under  the  will  to  hand  over  the 
assets  in  specie  to  the  widow,  since  they  are  given  power  in 
their  uncontrolled  discretion  to  make  advances  out  of  capital: 
Gisborne  et  al.  v.  Gisborne  et  al.  (1877),  2 App.  Cas.  300. 
[Robertson  C.J.O.:  Handing  over  unrealized  and  unadminis- 

tered assets  is  a different  thing  from  making  advances  out  of 
capital  to  supplement  income.] 

J.  Shirley  Denison,  K.C.  {C.  H.  Walker^  with  him),  for  the 
widow:  Two  trusts  were  created  by  clause  111(e)(1):  first,  to 

pay  $10,000  a year  to  the  widow  out  of  income,  and  secondly, 
to  hold  the  estate  to  answer  the  first  charge  upon  it.  The  direc- 
tion to  pay  out  of  income  is  purely  administrative:  Carmichael 
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et  al.  V.  Gee  et  al.,  supra.  [Robertson  C.J.O.:  The  will  per- 

mits the  setting  aside  of  a capital  sum  for  the  widow,  and  for 
the  other  annuities.  Is  this  not  inconsistent  with  making  the 
widow’s  annuity  a first  charge  upon  the  whole  estate?]  There 
would  in  that  case  have  been  a division  into  capital  sums 
sufficient  to  satisfy  the  annuities,  and  if  there  was  not  enough 
resort  could  ordinarily  be  had  to  the  residue. 

The  cases  are  divided  into  two  groups.  In  Baker  v.  Baker ^ 
supra,  there  was  a specific  fund,  to  be  kept  intact  to  produce  a 
stated  income,  but  the  allowance  was  held  to  be  payable  only 
out  of  the  income  on  that  fund  because  there  v/as  a vested 
remainder  and  there  could  therefore  be  no  encroachment  on 
the  corpus.  That,  however,  is  not  this  case,  and  this  annuity 
should  be  held  to  be  a first  charge  on  the  corpus  of  the  estate, 
following  In  re  Mason;  Mason  v.  Robinson,  supra,  where  the 
wording  was  not  as  strong  as  here.  28  Halsbury,  2nd  ed.  1938, 
para.  368,  p.  202,  contains  a statement  to  the  same  effect  as 
that  in  Underhill  and  Strahan,  supra.  In  re  Mason  has  been 
consistently  followed,  except  where  its  application  is  neces- 
sarily excluded. 

I refer  also  to  Re  Taylor;  lllsley  v.  Randall  (1884),  50  L.T. 
717;  Re  McKenzie  (1902),  4 O.L.R.  707;  Almon  et  al.  v.  Lewin 
et  al.  (1881),  5 S.C.R.  514  at  534;  Jones  v.  Jones  (1879),  27  Gr. 
317;  Koch  v.  Heisey  (1895),  26  O.R.  87;  Kimball  v.  Cooney 
(1900),  27  O.A.R.  453;  Re  Plaetzer  Estate  (1911),  2 O.W.N. 
1143,  19  O.W.R.  294;  Re  McIntyre;  McIntyre  v.  London  and 
Western  Trusts  Co.  (1902),  3 O.L.R.  212;  Re  Cosby,  [1946] 
O.W.N.  694. 

The  trustees  are  given  wide  powers  of  encroachment,  and  if 
they  wish  to  use  them  to  the  full  extent  they  are  entitled  to  do 
so.  As  to  whether  they  should  turn  over  the  assets  in  specie, 
that  would  appear  to  be  the  wisest  course.  [Hogg  J.A.:  The 

trustees  have  a statutory  power  to  compromise,  and  this  is 
surely  a matter  of  administration.  The  Court  should  not  be  asked 
to  administer  the  estate,  or  to  exercise  a discretion  vested  in 
the  trustees.] 

P.  D.  Wilson,  K.C.,  Official  Guardian,  for  unborn  issue:  The 
problem  is  one  of  construction  of  the  will,  and  here  it  clearly 
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points  to  the  annuities  being  payable  only  out  of  income,  the 
position  being  equivalent  to  that  of  a life  tenant  and  remainder- 
man: Machray  v.  Higgins  (1892),  8 Man.  R.  29.  Sub-clause 

1 is  controlled  and  limited  by  the  opening  words  of  clause  (e), 
directing  that  the  payments  be  made  “out  of  the  net  income 
derived  from  my  estate”.  Para.  IV  is  significant,  in  implying 
that  apart  from  the  special  circumstances  there  mentioned  the 
capital  must  be  kept  intact.  Para.  V is  a further  indication 
that  the  relationship  is  one  of  life  tenant  and  remainderman. 
Upon  the  death  of  the  life  tenant  here,  the  whole  fund  goes 
over,  and  there  are  two  types  of  residue  set  up.  The  numerous 
clauses  of  the  will,  when  read  together,  make  it  obvious  that 
there  is  to  be  no  resort  to  corpus:  Re  Irwin  (1912),  3 O.W.N. 

936,  21  O.W.R.  562,  4 D.L.R.  803;  Jarman  on  Wills,  7th  ed. 
1930,  pp.  1111-2  (vol.  2),  discussing  Stelfox  v.  Sugden  (1859), 
Johns.  234,  70  E.R.  410,  and  Wright  v.  Callender , supra. 

S.  N.  Schatz,  K.C.,  for  Margaret  Fox:  The  whole  will  must 

be  considered  to  ascertain  the  testator’s  intention.  The  words 
“net  income”  occur  four  times,  and  this  is  a clear  indication  of 
intention,  distinguishing  the  case  from  Koch  v.  Heisey,  supra; 
Re  McKenzie,  supra;  Re  Wood,  supra,  and  Carmichael  et  al. 
V.  Gee  et  al.,  supra.  This  case  is  more  like  "Stelfox  v.  Sugden, 
supra,  in  that  there  is  a residuary  interest,  and  the  corpus  can 
therefore  not  be  looked  to.  I refer  also  to  In  re  Boden;  Boden  v. 
Boden,  [1907]  1 Ch.  132.  The  case  is  clearly  within  the  principle 
of  Baker  v.  Baker ^ supra. 

The  assets  should  not  now  be  handed  over  in  specie.  There 
is  no  proper  evidence  before  the  Court  as  to  their  value:  In 

re  Charlton  Estate,  [1919]  1 W.W.R.  134;  Lee  v.  Chipman 
(1912),  3 O.W.N.  1043,  21  O.W.R.  895,  3 D.L.R.  297. 

Under  s.  l{d)  of  The  Limitations  Act,  R.S.O.  1937,  c.  118, 
“rents”  includes  annuities,  and  under  s.  17  no  arrears  may  be 
recovered’  except  within  six  years  after  they  become  due. 
[Fisher  J.A.:  I should  have  thought  that  this  was  a trust,  and 
that  the  statute  would  be  inapplicable.]  There  is  no  right  to 
interest  on  arrears  of  an  annuity:  Goldsmith  v.  Goldsmith 

(1870),  17  Gr.  213. 

There  is  nothing  before  the  Court  to  justify  an  affirmative 
answer  to  question  2. 


CA. 


Re  Fox* 


Robertson  C.J.O.  623 


I 

John  Callahan,  K.C.,  for  Mrs.  Arthur  Harris:  No  attempt 

has  been  made  to  realize  upon  the  assets,  and  it  is  therefore 
impossible  to  determine  the  net  proceeds  of  the  estate.  The 
application  is  therefore  premature. 

N.  R.  Cappe,  for  Robert  J.  Ritchie:  The  whole  scheme  of 

the  will  is  dependent  upon  payments  being  made  out  of  income, 
and  the  first  charge  given  must  be  merely  a priority  over  all 
others  entitled  to  be  paid  out  of  income.  Para.  IV  of  the  will 
refers  to  advances  of  part  of  the  corpus,  but  here  the  adminis- 
trators seek  to  dispose  of  the  whole. 

G.  H.  Adams,  for  the  Public  Trustee:  The  testator’s  inten- 

i tion  is  not  to  be  determined  by  examining  a particular  clause, 

j but  from  the  will  as  a whole.  Here  it  is  carefully  divided  into 

sections.  In  the  first  place  the  whole  estate  is  given  to  the 
I trustees,  to  do  certain  things.  Para.  Ill,  clauses  (a),  (b),  (c) 

I and  (d)  deal  with  capital,  and  then  the  capital  dispositions  are 

i finished.  Thereafter  all  provisions  (with  the  exception  of 

clause  (f)  of  para.  Ill)  are  concerned  with  income  only,  and 
with  the  residue. 

J,  M.  Godfrey,  in  reply. 

I Cur.  adv.  vult. 

I 15th  June  1948.  Robertson  C.J.O. : — This  is  an  appeal  by 
! the  administrators  with  will  annexed  of  the  estate  of  William 
Claude  Fox,  from  the  order  of  Mr.  Justice  McFarland,  made 
on  1st  November  1947  upon  an  originating  motion.  The 
testator  was  a broker,  resident  in  Toronto,  and  died  on  the 
31st  March  1936. 

By  para.  Ill  of  his  will  the  testator  gave  all  his  property 
to  trustees,  (a)  to  convey  to  his  wife  his  residence  property; 
(b)  to  deliver  to  her  the  household  furniture  and  other  chattel 
property  in,  about  or  belonging  to  or  used  in  connection  with 
his  home;  (c)  to  convert  into  money  the  remainder  of  his 
estate  with  discretion  to  the  trustees  to  postpone  conversion 
of  any  part  or  parts  of  the  estate  for  such  length  of  time  as 
they  might  think  best,  and,  in  their  discretion,  to  retain  any 
portion  of  the  estate  in  the  form  in  which  it  might  be  at  his 
death,  and  (d)  to  pay  his  debts,  funeral  and  testamentary 
expenses.  The  will  proceeds  in  clause  (e)  of  para.  Ill  as  follows: 
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“Out  of  the  net  income  derived  from  my  estate  to  pay  the 
following,  free  from  Succession  Duty: 

“1.  To  my  said  wife  in  such  instalments  as  shall  be  con- 
venient the  sum  of  Ten  Thousand  Dollars  per  annum.  The 
said  payment  of  Ten  Thousand  Dollars  per  annum  to  my  said 
wife  shall  be  a first  charge  on  my  estate.” 

There  then  follow  sub-clauses  numbered  2,  3,  4 and  5 of 
clause  (e)  by  which  direction  is  made  to  pay  periodically  certain 
sums  to  certain  named  relatives,  and  to  a former  housemaid, 
for  their  respective  lives,  with  a direction  as  to  some  of  the 
payments  that  they  shall  commence  from  a date  six  months 
after  probate  of  the  will.  The  others  would,  no  doubt,  accrue 
from  the  date  of  death,  as  would  the  annuity  to  the  testator’s 
wife. 

Clause  (f)  of  para.  Ill  of  the  will  begins  as  follows:  “After 

setting  aside  such  funds  as  shall  in  the  uncontrolled  discretion 
of  my  trustees  produce  net  incomes  sufficient  to  provide  for  the 
annuity  of  $10,000.00  to  my  said  wife,  and  the  other  annuities 
herein  provided  for,  to  pay  the  following  legacies  free  from 
Succession  Duty”,  and  there  follow  a number  of  pecuniary 
legacies  to  different  individuals,  ranging  in  amount  from  $500 
to  $2,000. 

Clause  (g)  of  para.  Ill  is  as  follows:  “To  invest  and  keep 

invested  the  residue  of  my  estate  and  to  pay  the  income  derived 
therefrom  to  my  wife  so  long  as  she  shall  live.” 

Clause  (h)  of  para.  Ill  directs  the  trustees,  on  the  death  of 
the  testator’s  wife,  to  divide  the  residue  of  his  estate  among  such 
children  of  his  wife  as  may  then  be  living,  this  to  include  any 
children  of  hers  by  a future  marriage. 

Clause  (i)  of  para.  Ill  provides  that  in  the  event  of  there 
being  no  child  of  his  wife,  or  issue  of  a deceased  child  of  hers, 
alive  at  the  date  of  her  death,  the  remainder  shall  be  held  by 
the  trustees  for  charitable  or  educational  objects. 

Para.  IV  is  as  follows:  “Notwithstanding  anything  in  this 

my  Will  contained,  I hereby  Will  and  Declare  that  my  said 
Trustees  may  at  any  time  and  from  time  to  time  advance  to  or 
for  the  benefit  of  my  wife  or  any  child  of  hers  such  part  of  the 
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capital  of  my  estate  as  my  Trustees  in  their  uncontrolled  discre- 
tion shall  deem  necessary  or  in  the  best  interests  of  my  said 
wife  or  any  child  of  hers.” 

Para.  V provides:  “Except  where  otherwise  specifically 

provided,  I will  and  direct  that  the  capital  of  any  fund  from 
which  any  person  shall  be  entitled  to  receive  income  shall,  if 
such  person  dies  or  ceases  to  become  entitled  to  such  income, 
fall  into  and  form  part  of  the  residue  of  my  estate  and  be  dis- 
posed of  as  I have  hereinbefore  directed  such  residue  to  be 
disposed  of.” 

Para.  VI  gives  the  trustees  power  to  do  what  may  be  neces- 
sary to  protect  the  testator’s  interest  in  any  mining  property  in 
which  he  may  be  interested,  and  to  accept  cash  or  shares  in 
payment,  upon  realization  of  any  mining  interest. 

Para.  VII  declares  that  if  anyone  who  may  be  or  become 
entitled  to  any  interest  in  the  testator’s  estate  shall  commence 
or  carry  on  any  litigation  or  action  or  raise  any  dispute  of  any 
nature  whatsoever  regarding  any  of  the  terms  of  the  will,  the 
interest  of  such  person  shall  forthwith  lapse  and  be  void  and 
without  effect,  and  the  trustees  shall  dispose  of  it  as  the  residue 
of  the  estate  is  directed  to  be  disposed  of. 

Para.  VIII  is  as  follows:  ‘T  hereby  declare  that  the  provi- 
sions which  I have  herein  made  for  my  wife  are  intended  by  me 
and  are  to  be  accepted  by  her  in  lieu  of  dower.” 

This  will  was  executed  on  the  15th  March  1929.  Later  the 
testator  made  some  physical  alterations  in  the  will  by  striking 
out  the  provisions  he  had  made  for  some  of  the  beneficiaries. 
None  of  the  alterations  affect  the  determination  of  the  questions 
now  arising.  The  testator  re-executed  the  will  as  it  was  altered 
and  initialled  by  him,  on  the  20th  July  1931. 

The  testator  died  on  31st  March  1936,  as  already  stated.  The 
executors  and  trustees  named  in  the  will  were  National  Trust 
Company  Limited  and  the  testator’s  wife,  Frances  Galbraith 
Fox.  They  renounced  their  right  to  probate,  and  thereupon 
letters  of  administration  with  the  will  annexed  were  granted  to 
the  present  appellants.  The  Trust  and  Guarantee  Company  (now 
the  Crown  Trust  and  Guarantee  Company)  and  Frances  Gal- 
braith, She  was  Frances  Galbraith  Fox,  the  widow  of  the 
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testator.  She  married  again  and  is  now  Mrs.  Frances  Galbraith. 
Margaret  Fox,  who  is  an  annuitant  under  sub-clause  4 of  clause 
(e)  of  para.  Ill  of  the  will,  was  appointed  to  represent,  in  this 
matter,  all  beneficiaries  of  and  under  the  last  will  and  testament 
enumerated  in  clause  (e)  of  para.  Ill  thereof,  other  than  Frances 
Galbraith,  the  wife  of  the  testator.  Mrs.  Arthur  W.  Harris,  a 
pecuniary  legatee  under  clause  (f)  of  para.  Ill,  was  appointed 
to  represent  all  beneficiaries  of  and  under  the  last  will  and 
testament  enumerated  in  clause  (f ) of  para.  Ill,  resident  outside 
of  Canada.  Robert  J.  Ritchie,  also  a pecuniary  legatee  under 
clause  (f)  of  para.  Ill,  was  appointed  to  represent  all  bene- 
ficiaries of  and  under  the  said  last  will  and  testament  enumer- 
ated in  clause  (f)  of  para.  Ill,  resident  in  Canada.  The  Official 
Guardian  was  appointed  to  represent  any  unborn  persons  who 
hereafter  may  become  entitled  to  an  interest  in  the  estate. 
There  are  no  children  of  Frances  Galbraith. 

The  estate  left  by  the  testator  proved  to  be  of  less  value  than 
he  had  estimated.  The  net  annual  income  has  not  at  any  time 
been  sufficient  to  pay  his  widow  $10,000  a year.  She  has  had 
only  $18,703.75  on  account  of  her  annuity  since  the  testator’s 
death,  and  there  have  gone  into  the  funds  of  the  estate  the 
proceeds  of  the  sale  of  the  residence  property  devised  to  the 
widow,  to  the  amount  of  $24,735.09  None  of  the  other  bene- 
ficiaries under  the  will  have  had  anything.  The  accounts  of  the 
estate  have  not  been  passed,  but  according  to  an  estimate  of 
unrealized  and  undisposed-of  assets  of  the  estate  as  at  23rd 
August  1947,  made  by  the  manager  of  the  Estates  Department 
of  the  administrator,  the  Crown  Trust  and  Guarantee  Company, 
there  is  real  estate  valued  at  $110,376,  cash  on  deposit  (includ- 
ing administrators’  remuneration  taken  on  account)  $11,222.77, 
and  personalty  amounting  to  $880,  making  a total  of  $122,478.77. 
There  are  certain  mining  interests  in  addition,  upon  which  no 
valuation  was  placed,  and  it  would  appear  that  none  of  them  has 
any  considerable  value,  and  that  most  of  them  are  without  value. 
The  estimated  net  yearly  revenue  of  the  estate,  exclusive  of  any 
revenue  that  may  be  received  from  mining  interests,  is  $3,956.62. 
The  annuity  of  $10,000,  computed  to  23rd  August  1947,  amounts 
to  $113,952.02,  on  account  of  which  $18,703.75  has  been  paid, 
leaving  arrears  accrued  to  23rd  August  1947  to  the  amount  of 
$95,248.27.  Deducting  the  amount  of  the  sale  price  of  the 
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residence,  with  accrued  interest,  and  the  costs  of  administra- 
tion, including  administrators’  fees,  from  the  value  placed  upon 
assets,  will  show  a deficit  in  the  value  of  assets  to  meet  the 
presently  accrued  arrears  of  the  $10,000  annuity. 

In  these  circumstances  the  trustees  applied,  by  way  of 
originating  notice,  for  the  opinion,  advice  and  direction  of  the 
Court  upon  certain  questions  set  out  in  the  notice  of  motion  as 
follows : 

“1.  The  Trustees  having  found  that  the  income  from  the 
estate  is  insufficient  to  provide  the  annuity  of  $10,000.00  to  the 
widow  of  the  said  W.  C.  Fox  which  is  a first  charge  upon  the 
estate  of  the  said  W.  C.  Fox,  and  the  trustees  having  not  paid 
the  remaining  legacies,  or  set  up  the  special  trust  funds  for  the 
annuities  under  para.  Ill(e)  of  the  Will,  and  the  Trustees  being 
of  the  opinion  that  the  value  of  the  unrealized  and  undisposed  of 
assets  of  the  estate  is  insufficient  to  pay  the  widow  the  amount 
now  owing  to  her  for  arrears  of  the  said  annuity,  and  the  bal- 
ance owing  to  her  under  para.  Ill  (a)  of  the  Will,  is  the  widow 
now  entitled  to  have  the  unrealized  and  undisposed  of  assets  of 
the  estate  transferred  to  her  in  specie? 

“2.  In  the  alternative,  and  under  the  circumstances  set 
forth  in  the  question  numbered  1,  is  the  discretion  given  to  the 
Trustees  under  par.  IV  of  the  Will  sufficient  for  the  purpose  of 
transferring  the  unrealized  and  undisposed  of  assets  of  the 
estate  to  the  widow  in  specie?” 

After  the  motion  had  been  argued  it  was  considered  that 
it  would  be  weU  to  add  another  question  to  the  notice  of  motion, 
and  it  was,  therefore,  directed  that  the  notice  of  motion  be 
amended  nunc  pro  tunc  by  adding  question  3 as  follows : 

“3.  Upon  the  true  interpretation  of  the  Will  of  William 
Qaude  Fox  are  the  arrears  of  income  due  to  Frances  Galbraith 
a first  charge  upon  and  payable  out  of  the  corpus  of  the  estate 
to  the  extent  to  which  the  income  is  insufficient  to  satisfy  them?” 
By  the  order  of  McFarland  J.  all  three  questions  are  an- 
swered in  the  negative.  With  reference  to  question  2 he  said: 
“The  power  of  encroachment  is  not  as  wide  as  claimed  by  counsel 
for  Mrs.  Galbraith.  The  power  is  limited  because  there  is  also  a 
power  of  encroachment  for  the  benefit  of  the  children.  The 
widow  has  not  shown  any  necessity  for  the  advance.” 


628 


Ontario  Reports. 


[1948] 


With  respect  to  the  third  question  the  learned  judge  said: 
“The  expression  ‘first  charge’  means  a first  charge  on  the  net 
income,  not  the  corpus”.  He  added:  “It  is  impossible  at  this 

time  to  estimate  the  value  of  the  estate  because  the  estate  has 
not  been  realized  and  no  accounts  have  been  passed.  The 
application  is,  therefore,  premature.” 

In  construing  this  will  it  is  proper  to  have  in  mind  that  the 
testator  thought  he  was  disposing  of  a much  larger  estate  than 
his  estate  actually  turned  out  to  be.  It  is,  therefore,  not  a valid 
ground  for  rejecting  an  interpretation,  otherwise  reasonable  and 
proper,  that  the  effect  of  that  interpretation  will  be  to  leave 
nothing  in  the  available  estate  for  some  beneficiary  or  bene- 
ficiaries. The  testator  has  indicated  plainly  enough  that  some 
priority  in  ranking  among  the  beneficiaries  is  intended.  After 
payment  of  debts,  funeral  and  testamentary  expenses,  the  pay- 
ment of  $10,000  per  annum  to  the  testator’s  wife  is  made  a first 
charge  on  his  estate. 

There  was  much  argument  as  to  whether  this  charge  was 
upon  the  corpus  of  the  estate,  or  only  upon  the  income.  If  that 
were  the  only  distinction  between  the  opposing  contentions,  and 
it  were  agreed  that  the  testator’s  wife  is  entitled  to  arrears  that 
have  accrued  and  will  subsequently  accrue  in  respect  of  her 
annuity  of  $10,000,  it  would  seem  of  little  practical  consequence 
to  the  other  annuitants,  what  is  decided.  Arrears  to  an  amount 
in  excess  of  $95,000  have  already  accrued,  and  with  the  income 
presently  in  sight  arrears  will  continue  to  accrue  at  approxi- 
mately $6,000  per  annum,  and  the  annuitant  is  in  her  early 
fifties.  It  is  likely  to  be  a very  long  time  before  the  other  an- 
nuitants come  into  the  enjoyment  of  their  shares. 

To  escape  this  undesirable  consequence  a somewhat  different 
position  was  taken  for  at  least  some  of  the  respondents.  It  was 
contended  that  the  gift  to  the  wife  of  the  testator  was  to  be 
regarded  as  a gift  of  the  net  income  on  a fund,  rather  than  the 
gift  of  a definite  fixed  sum  of  $10,000  per  annum,  so  that,  hav- 
ing had  all  the  net  income  from  the  whole  estate  in  any  year, 
there  would  be  no  arrears  to  be  made  up  later,  merely  because 
the  amount  received  was  less  than  $10,000.  In  other  words, 
the  gift  to  the  wife  was  to  be  taken  to  be  a gift  of  the  net  annual 
income  upon  the  whole  estate  up  to,  but  not  exceeding,  $10,000- 
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per  year.  This  would  be  to  apply  the  rule  applied  in  Baker  v. 
Baker  (1858),  6 H.L.  Cas.  616,  10  E.R.  1436. 

In  my  opinion  the  terms  in  which  the  testator  made  the 
gift  of  $10,000  per  annum  payable  to  his  wife,  take  this  case 
outside  the  class  of  case  of  which  Baker  v.  Baker  is  a leading 
example.  There  is  a definite  gift  of  the  annuity.  $10,000  a 
year  is  to  be  paid  to  his  wife  out  of  net  income,  and  as  a further 
assurance  that  she  will  receive  it,  he  has  made  the  $10,000  a 
year  a first  charge  on  his  estate.  By  the  latter  expression  I 
think  the  testator  meant  the  corpus  of  his  estate.  If  he  had 
meant  to  limit  the  first  charge  to  income,  he  would  have  said  so. 
This  case,  to  my  mind,  comes  more  nearly  within  that  class  of 
case  of  which  Carmichael  et  al,  v.  Gee  et  al.  (1880),  5 App.  *Cas. 
588,  is  an  example. 

There  is  no  direction  in  this  will  that  the  trustees  shall  set 
aside  funds  to  provide  an  income  for  each  of  the  several  annuit- 
ants, although  in  clause  (f)  of  para.  Ill  the  testator  has  recog- 
nized that  the  trustees  may  adopt  that  method  of  administration. 
No  fund  was  ever  set  aside  for  the  wife  of  the  testator,  or  for 
any  other  annuitant.  It  was,  of  course,  impossible  to  adopt  that 
method  by  reason  of  the  great  deficiency  of  assets.  If  the  trus- 
tees were  now  to  attempt  to  proceed  by  that  method,  they  would 
require  to  set  aside  the  whole  estate  for  the  purposes  of  the 
wife’s  annuity.  The  other  annuitants  named  in  clause  (e)  get 
no  assistance  therefore  from  clause  (f ) , and  it  becomes  in  effect 
an  absolute  bar  to  the  legatees  mentioned  in  clause  (f).  They 
are  to  be  paid  by  the  trustees  only  “after  setting  aside  such 
funds”  as  clause  (f)  indicates. 

I do  not  think  that  para.  IV  of  the  will  has  any  bearing  upon 
the  questions  whether  the  annuity  is  charged  upon  corpus  or  not, 
or  whether  it  is  payable  out  of  a fund,  and  not  otherwise.  Para. 
IV  is  intended  to  provide  for  such  special  circumstances  as  the 
paragraph  itself  indicates,  and  is  to  become  effective  notwith- 
standing anything  else  contained  in  the  will. 

I would,  therefore,  answer  the  third  question  in  the  affirma- 
tive. That  does  not,  however,  involve  a similar  change  in  the 
answers  to  the  first  and  second  questions.  I do  not  think  that 
the  administration  of  the  estate  has  proceeded  to  the  point 
where  the  trustees  can  hand  over  the  assets  of  the  estate  in 
specie  to  an  annuitant.  I know  of  no  authority  for  such  a course 
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being  taken,  and  in  any  event  it  would  not  be  fair  to  the  others 
having  interests  under  the  will  so  to  deal  with  undisposed-of 
assets,  which,  in  some  cases,  are  not  even  valued. 

The  appeal  should  be  allowed  in  part,  and  the  third  question 
should  be  answered  in  the  affirmative.  Costs  of  the  appeal  of  all 
parties  out  of  the  estate. 

Fisher  J.A.: — This  appeal  from  the  orders  of  Mr.  Justice 
McFarland  has  to  do  with  the  construction  and  interpretation 
of  the  will  of  William  C.  Fox,  a resident  of  Toronto,  who  died 
in  1936  having  made  a will  dated  the  15th  March  1929.  The 
testator  named  his  executors  and  trustees;  directed  all  his  just 
debts,  funeral  and  testamentary  expenses  to  be  paid;  devised  his 
residence  and  the  contents  thereof  to  his  wife  absolutely;  gave 
to  his  wife  the  freedom  of  remarriage  and  an  annuity  of  $10,000 
yearly  during  her  life. 

By  para.  IV  of  his  will,  if  necessity  arose  his  wife  was,  in 
the  discretion  of  the  trustees,  entitled  to  advances  out  of  the 
capital  of  the  estate.  The  will  provides  for  payment  out  of  the 
testator’s  residuary  estate  of  annuities,  and  legacies  to  certain 
named  persons,  all  of  whose  interests  therein,  present  or  future, 
were  represented  by  counsel.  Then  para.  IV  reads  as  follows: 
“Notwithstanding  anything  in  this  my  will  contained,  I hereby 
WILL  AND  DECLARE  that  my  Said  Trustees  may  at  any  time  and 
from  time  to  time  advance  to  and  for  the  benefit  of  my  wife  or 
any  child  of  hers  such  part  of  the  capital  of  my  estate  as  my 
Trustees  in  their  uncontrolled  discretion  shall  deem  necessary 
or  in  the  best  interests  of  my  said  wife  or  any  child  of  hers.” 

I will  now  refer  to  the  words  of  the  will  leading  up  to  the 
bequest  of  the  $10,000  anuity.  By  para.  Ill(e)  the  trustees 
are  directed: 

“Out  of  the  net  income  derived  from  my  estate  to  pay  the 
following,  free  from  Succession  Duty: 

“(1)  to  my  said  wife  in  such  instalments  as  shall  be  conveni- 
ent the  sum  of  Ten  Thousand  Dollars  per  annum.  The  said 
payment  of  Ten  Thousand  Dollars  per  annum  to  my  said  wife 
shall  be  a first  charge  on  my  estate.” 

Para.  Ill  (f ) reads  as  follows : “After  setting  aside  such  funds 
as  shall  in  the  uncontrolled  discretion  of  my  trustees  produce 
net  incomes  sufficient  to  provide  for  the  annuity  of  $10,000.00 
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to  my  said  wife,  and  the  other  annuities  herein  provided  for, 
to  pay  the  following  legacies  free  from  Succession  Duty.  ...” 

Certain  other  facts  must  now  be  stated.  The  net  income 
from  the  estate  fell  far  short  of  $10,000  yearly,  all  due  to  the 
testator  misconceiving  the  value  of  his  estate  and  the  income  to 
be  derived  therefrom,  and  I might  state  here  that  all  the  trouble 
that  has  arisen  was  not  due  to  any  oversight  by  the  solicitor  who 
prepared  the  will.  On  the  argument  before  this  Court  counsel 
for  the  trustees  stated  that  since  the  death  of  the  testator  up 
to  the  present  time  the  net  annual  income  amounted  to  between 
$1,800  and  $1,900;  that  the  arrears  due  to  the  widow  were  now 
about  $133,000  and  that  the  present  total  value  of  the  assets  of 
the  estate  was  about  $104,000.  The  Court  was  also  informed 
that  the  widow  had  made  no  demands  on  the  trustees  for  pay- 
ment of  the  arrears.  Because  of  the  financial  condition  of  the 
estate  the  trustees  did  not  set  up  any  fund. 

The  trustees  launched  a motion  before  Mr.  Justice  McFar- 
land for  instruction,  advice  and  direction  and  that  learned  judge 
decided  that  as  the  annuity  was  payable  out  of  the  net  income 
only,  any  arrears  arising  were  not  chargeable  to  or  payable  out 
of  the  corpus  of  the  estate.  From  that  decision  this  appeal 
followed  and  it  brings  up  immediately  for  consideration  the 
paragraphs  of  the  will  to  which  reference  has  been  made.  The 
cardinal  rule  for  the  construction  of  a will  is  to  discover  the 
intention  of  the  testator  from  the  language  used.  No  one,  I 
think,  in  reading  this  will  as  a whole  can  come  to  any  other 
conclusion  than  that  the  testator’s  wife  was  the  first  object  of 
his  bounty  and  that  he  intended  to  treat  her  most  generously, 
and  when  he  bequeathed  the  annuity  of  $10,000  to  be  paid  yearly, 
he  meant  it  to  be  paid  to  her  regardless  of  whether  or  not  the 
net  income  would  be  sufficient  to  do  it  and  in  addition  he  safe- 
guarded the  payment  by  making  the  annuity  a first  charge  on 
his  estate,  and  that  would  mean  on  the  whole  of  his  property. 
The  words  “a  first  charge  on  my  estate”  carry  an  impressive 
meaning  and,  in  my  opinion,  these  words  mean  that  the  annuity 
was  to  be  paid  in  priority  to  all  others  participating  in  the  estate. 
If  the  words  “a  first  charge  on  my  estate”  were  not  to  be  effec- 
tive when  the  annuity  or  any  part  thereof  was  not  paid  they  are 
meaningless,  and  that  was  not  the  intention  of  the  testator.  If 
my  construction  is  right  and  the  widow  demands  payment  of  the 
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arrears,  it  would  mean  the  liquidation  of  the  estate  and  an  end 
of  the  administration,  something,  no  doubt,  which  the  testator 
did  not  contemplate,  but  such  a condition  is  due  to  the  mistake 
the  testator  made  in  overvaluing  his  estate  and  the  income  it 
would  produce.  As  the  meaning  of  the  words  of  this  will  are 
so  clear  and  the  intention  of  the  testator  so  manifest,  and  it 
being  a matter  of  construction,  there  is  no  aid  to  be  derived  by 
referring  to  the  decided  cases. 

The  remaining  question  has  to  do  with  the  right  of  the  widow 
now  to  demand  and  have  transferred  to  her  the  assets  of  the 
estate  in  specie.  That  is  a matter  for  administration  by  the 
trustees.  I am  of  the  opinion  that  McFarland  J.  was  right  when 
he  decided  she  was  not  so  entitled.  The  estate  is  bankrupt  and 
the  residuary  legatees,  if  my  construction  is  right,  will  receive 
nothing.  In  my  view,  however,  it  would  be  a prudent  thing 
and  a saving  of  expense  if  the  assets  were  delivered  to  the 
widow  in  specie. 

In  the  result  the  appeal  on  the  third  question  is  allowed. 
On  the  second  question  dealing  with  the  delivery  of  the  assets 
in  specie,  the  appeal  will  be  dismissed;  all  costs  to  be  paid  out  of 
the  estate. 

Hogg  J.A.: — I take  entirely  the  same  view  of  this  appeal  as 
my  Lord  the  Chief  Justice  and  agree  with  the  result  arrived  at 
by  him  and  by  my  brother  Fisher.  I merely  wish  to  add  that 
the  facts  bring  the  interpretation  of  this  will,  in  my  opinion, 
within  the  reasoning  expressed  in  the  judgment  delivered  by  the 
House  of  Lords  in  Carmichael  et  al.  v.  Gee  et  al.  (1880) , 5 App. 
Cas.  588.  In  that  case  the  testator  directed  that  his  estate  be 
realized  and  the  proceeds  thereof  invested,  and  that  from  the 
income  of  such  investment  there  be  paid  an  annuity  to  his 
widow  of  £1,200.  It  was  said  by  Lord  Selborne  L.C.  that  from 
the  terms  of  the  will  it  was  reasonably  clear  that  the  bequest 
was  one  of  an  annuity  which  was  not  so  restricted,  or  limited, 
as  to  make  it  payable  exclusively  out  of  the  income  from  a 
particular  fund  arising  during  the  widow’s  lifetime.  This 
opinion  was  concurred  in  by  the  other  members  of  the  Court. 

Jarman  on  Wills,  7th  ed.,  p.  1112,  says  in  speaking  of 
Carmichael  et  al.  v.  Gee  et  al.  that  the  gift  was  one  of  an  annuity 
and  not  of  the  income  of  the  fund  which  the  testator  directed  to 
be  set  aside. 
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Counsel  upon  the  appeal  referred  to  the  older  case  of  Baker 
V.  Baker  (1858),  6 H.L.  Cas.  616,  10  E.R.  1436.  There  the 
testator  directed  that  his  trustee  get  in  his  estate  and  set  up  a 
fund  which  would  realize  an  annual  income  of  £200,  which  was 
to  be  paid  to  the  testator’s  widow.  Lord  Chelmsford  L.C.,  dur- 
ing the  course  of  his  judgment,  said  that  it  was  apparent  from 
the  words  of  the  will  what  the  intention  of  the  testator  was, 
because  he  clearly  contemplated  that  there  would  be  a sufficient 
fund  to  pay  the  annual  sum  out  of  the  interest  and  dividends 
and  that  the  corpus  of  the  fund  was  not  to  be  touched  for  the 
purpose  of  assisting  in  its  payment. 

There  a particular  fund  was  set  up  to  provide  the  annual 
income.  In  the  present  appeal  the  annuity  in  question,  with 
others,  was  to  be  paid  from  the  income  of  the  investment  of  the 
estate.  It  is  not  payable  out  of  the  income  of  a particular  fund. 

Jarman,  op,  cit.,  referring  to  Baker  v.  Baker  at  p.  1112,  says 
that  the  annuity  in  that  case,  which  the  testator  intended  to  be 
paid  out  of  the  income  only,  was  not,  strictly  speaking,  the  gift 
of  an  annuity. 

In  the  course  of  his  judgment  in  the  Baker  appeal.  Lord 
Brougham  made  the  following  general  remarks  with  reference 
to  cases  such  as  that  now  before  this  Court.  He  said,  at  p.  626 : 

“It  has  been  very  justly  observed,  in  regard  to  cases  like  this, 
where  the  sole  question  that  arises  is  upon  the  construction  of 
a will,  and  where  the  object  is  to  ascertain  the  meaning  of  the 
words  used  by  the  testator,  that  nothing,  generally  speaking, 
can  be  more  unfruitful  than  a reference  to  other  cases  where, 
instead  of  the  question  arising  upon  a principle  of  law,  or  a rule 
of  law,  the  whole  question  arose  upon  the  meaning  of  the  words 
employed  in  the  will;  and  the  least  difference  between  the  case 
at  the  bar  and  the  case  cited,  will  make  all  the  difference  in  the 
world,  and  render  the  application  of  the  case  cited  utterly 
useless.” 

Appeal  allowed  in  part. 

Solicitors  for  the  administrators,  appellants:  Amoldi,  Parry 
d Campbell,  Toronto. 

Solicitors  for  Frances  Galbraith,  respondent:  Macdonald  d 

Macintosh,  Toronto. 
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Solicitors  for  Margaret  Fox,  respondent:  Schatz  d Cunning- 
ham, Toronto, 

Solicitor  for  Robert  J.  Ritchie,  respondent:  N.  R.  Cappe, 

Toronto. 

Solicitor  for  Mrs.  A.  W.  Harris^  respondent:  John  Callahan, 
Toronto. 


[COURT  OF  APPEAL.] 

Re  Gagnon  et  al.  and  Studer. 

Schools — Assessment  for  School  Rates — Public  and  Separate  School 
Supporters — Notice  to  Town  Clerk — Support  of  Separate  School  in 
Unorganized  Territory — The  Separate  Schools  Act,  R.S.O.  1937, 
c.  362,  s.  55 — The  Municipal  Act,  R.S.O.  1937,  c.  266,  s.  lim)--The 
Interpretation  Act,  R.S.O.  1937,  c.  1,  s.  34. 

Where  there  is  no  separate  school  in  a town,  but  a separate  school 
section  is  set  up  in  unorganized  territory  just  outside  the  town,  the 
separate  school  is  not  “in  a municipality  contiguous”  to  the  town, 
and  Roman  Catholic  residents  of  the  town  are  not  entitled  to  give 
notice  under  s.  55  of  The  Separate  Schools  Act,  and  to  receive 
certificates  exempting  them  from  the  payment  of  public  school  rates. 
Whether  or  not  the  definition  of  “municipality”  in  s.  Km)  of  The 
Municipal  Act  is  to  be  read  into  The  Separate  Schools  Act,  no  part, 
itself  unorganized,  of  an  unorganized  territory  can  be  regarded  as 
a municipality  within  the  ordinary  meaning  of  that  word,  since  it 
is  without  the  privilege  of  self-government,  or  any  governing  body 
to  administer  it. 

An  appeal  from  an  order  of  Smily  J.,  dismissing  an  applica- 
tion for  an  order  of  mandamus. 

4th  June  1948.  The  appeal  was  heard  by  Robertson  C.J.O. 
and  Hope  and  Hogg  JJ.A. 

Arthur  Kelly,  K.C.,  for  the  appellants:  It  is  true  that  the 

Township  of  Norman  is  not  an  incorporated  municipality,  but 
there  is  a public  school  section  there,  duly  constituted  under  s. 
42  of  The  Public  Schools  Act,  R.S.O.  1937,  c.  357,  and  it  was 
within  that  section  that  the  site  for  a separate  school  was  chosen. 
Section  18  of  The  Separate  Schools  Act,  R.S.O.  1937,  c.  362,  gives 
a right  to  heads  of  families  to  establish  a separate  school  within 
a public  school  section,  and  under  s.  21  this  may  be  done  even 
where  there  is  no  public  school  section. 
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The  respondent,  the  town  clerk,  did  not  deal  with  our  notices 
until  15th  October,  and  by  that  time  it  was  impossible  for  us  to 
adopt  any  other  means  of  obtaining  relief.  Re  Risdale  and 
Brush  (1862),  22  U.C.Q.B.  122  at  125,  says  that  a certificate 
under  what  is  now  s.  55  of  The  Separate  Schools  Act  is  one  of  the 
means  provided  for  securing  exemption  from  public  school  rates, 
and  a denial  of  the  certificate  is  consequently  an  interference 
with  our  right  to  exemption.  The  exemption  being  provided  for 
by  statute,  there  must  be  machinery  to  make  it  effective.  Sec- 
tion 55  is  wholly  procedural,  and  must  be  so  interpreted  as  not 
to  defeat  the  exemption  granted:  Mackell  v.  Ottawa  Separate 

School  Trustees  (1915),  34  O.L.R.  335  at  340,  24  D.L.R.  475, 
affirmed  [1917]  A.C.  62,  32  D.L.R.  1.  It  is  a basic  principle  that 
separate  school  supporters  are  to  be  exempt  from  the  payment 
of  public  school  rates. 

When  a separate  school  has  been  established  under  s.  18  of 
the  Act,  it  is  not  necessarily  coterminous  with  the  public  school 
section.  The  separate  school  section  is  a circle  having  a radius 
of  three  miles,  with  the  school  site  in  the  centre  (except  where 
two  school  sites  are  less  than  six  miles  apart),  irrespective  of 
municipal  boundaries:  Re  Roman  Catholic  Separate  Schools 

(1889),  18  O.R.  606.  This  is  the  effect  of  ss.  56,  57  and  59  of 
the  Act. 

When  it  is  shown  that  those  who  seek  to  support  the 
separate  school  are  Roman  Catholics,  that  they  elect  to  support 
the  separate  school,  that  they  reside  within  three  miles  of  it, 
and  that  they  do  not  reside  nearer  to  another  separate  school, 
their  right  is  established.  [Robertson  C.J.O.:  Does  anything 

in  the  Act  define  the  limits  of  a separate  school  section?]  Pro- 
vision is  made  in  s.  60  for  the  imposition  of  rates  on  persons 
outside  the  municipality  but  within  the  area  lying  within  three 
miles  of  the  school. 

In  the  original  form  of  s.  55,  in  1859,  the  word  “contigu- 
ous” was  not  used.  If  the  application  of  s.  55  is  to  be  limited 
to  a “contiguous  municipality”  which  is  incorporated,  then  we 
have  no  further  argument,  but  it  should  not  be  so  limited. 
There  is  no  distinction  under  The  Public  Schools  Act,  in  con- 
nection with  the  setting  up  of  a public  school  section,  between 
organized  and  unorganized  territory;  a public  school  section 
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may  be  set  up  anywhere,  and  where  a public  school  section  is 
set  up,  a separate  school  section  may  likewise  be  created. 

The  word  “municipality”  in  s.  55  should  not  be  read  in  the 
light  of  the  definition  in  s.  l(m)  of  The  Municipal  Act,  R.S.O. 
1937,  c.  266.  The  various  school  Acts  do  not  deal  with  munic- 
ipal matters,  but  are  concerned  with  education,  and  s.  34  of 
The  Interpretation  Act,  R.S.O.  1937,  c.  1,  is  therefore  in- 
applicable to  bring  in  the  definition.  If  s.  55  is  to  be  limited 
in  its  effect  to  separate  schools  in  incorporated  municipalities, 
it  will  be  inapplicable  to  a large  part  of  Ontario. 

The  history  of  the  school  Acts  throws  light  on  this  ques- 
tion, and  shows  that  s.  55  should  not  be  so  limited.  It  has 
remained  in  much  its  present  form  since  1863,  at  which  time 
there  was  no  provision  for  schools  in  unorganized  territory. 
The  whole  tendency  of  the  legislation  has  been  to  extend  the 
benefit  of  education  into  unorganized  territories,  and  the  fact 
that  s.  55  has  not  been  amended  shows  that  the  Legislature 
took  it  for  granted  that  the  exemption  would  extend  automati- 
cally. 

When  one  considers  the  history  of  the  recognition  of  the 
rights  of  Roman  Catholics  in  respect  of  schools,  specific  langu- 
age should  be  looked  for  to  deprive  them  of  those  rights;  they 
should  not  be  taken  away  merely  by  a negative  interpretation 
of  a section.  Those  rights  flow  from  the  fundamental  right  to 
separate  from  the  public  school  section,  and  the  only  qualifica- 
tion of  a separate  school  supporter  is  his  personal  election  to 
be  such  a supporter.  [Hope  J.A.:  There  is  a little  more  than 

that.  He  must  first  be  a Roman  Catholic,  he  must  reside  within 
three  miles  of  the  school  site,  and  he  must  be  no  nearer  to 
another  school;  if  these  conditions  are  fulfilled,  then  he  is  en- 
titled to  elect.]  Yes,  but  we  fulfil  all  of  them.  [Hope  J.A.:  The 
fundamental  rule  is  that  all  ratepayers  pay  public  school  rates, 
and  anything  different  is  an  exception.  You  must  therefore 
found  your  position  upon  something  specific.]  Roman 
Catholics,  subject  to  what  has  just  been  said,  have  a right  to 
separate,  and  that  right  should  not  be  lightly  curtailed. 

[Robertson  C.J.O.:  Section  55  is  not  the  only  machinery 

for  obtaining  exemption  from  public  school  rates.]  The  time 
element,  and  the  machinery  in  use,  made  this  the  only  method 
available  to  us.  If  the  school  section  had  been  established 
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earlier,  or  if  the  respondent  had  notified  us  immediately  that 
he  rejected  our  application  for  certificates,  the  ordinary  assess- 
ment machinery  could  have  been  invoked,  as  in  McCarty  et  al, 
V.  Hird,  [1947]  O.R.  615,  [1947]  4 D.L.R.  821.  [Robertson 
C.J.O. : The  other  machinery  will  be  available  in  another 

year.] 

This  case  is  distinguishable  on  its  facts  from  Sandioich  East 
{No.  1)  Roman  Catholic  Separate  School  Trustees  v.  Toum  of 
Walkerville  (1905),  10  O.L.R.  214. 

J.  M.  Cooper,  K.C.,  for  the  respondent:  The  appellants 

could  have  served  notice  under  s.  30  of  The  Assessment  Act, 
R.S.O.  1937,  c.  272,  but  for  the  sake  of  expediency  they  chose 
to  move  under  s.  55  of  The  Separate  Schools  Act,  and  they  are 
not  entitled  to  avail  themselves  of  that  section.  The  wording 
of  s.  55  is  clear,  and  even  if  the  word  “municipality”  is  not  to 
be  defined  according  to  s.  l(m)  of  The  Municipal  Act,  its 
ordinary  meaning  excludes  an  unorganized  territory,  as  here; 
there  must  at  least  be  a clerk,  as  is  clear  from  s.  58.  In  any 
case,  school  matters  are  municipal  matters  and  therefore  by 
virtue  of  s.  34  of  The  Interpretation  Act,  s.  l(m)  of  The 
Municipal  Act  does  become  applicable,  and  under  it  this  is 
clearly  not  a municipality. 

Arthur  Kelly,  K.C.,  in  reply. 

Cur.  adv.  vult. 

18th  June  1948.  The  judgment  of  the  Court  was  delivered 
by 

Robertson  C.J.O.: — This  is  an  appeal  from  the  order  of 
Mr.  Justice  Smily,  dated  23rd  April  1948,  by  which  he  dismissed 
the  application  of  the  appellants,  all  of  whom  are  residents  of 
the  town  of  Capreol,  in  the  district  of  Sudbury,  for  an  order  of 
mandamus  directed  to  the  municipal  clerk  of  the  Town  of 
Capreol,  requiring  him  to  deliver  to  each  of  the  applicants  a 
certificate  that  his  notice  given  under  s.  55  of  The  Separate 
Schools  Act,  R.S.O.  1937,  c.  362,  has  been  duly  given,  and 
showing  the  date  thereof,  as  required  by  s.  55(4)  of  the  Act. 

Section  55(1)  of  The  Separate  Schools  Act  is  as  follows: 

“Every  person  paying  rates,  whether  as  owner  or  tenant, 
who  by  himself  or  his  agent,  on  or  before  the  1st  day  of  March 
in  any  year,  gives  to  the  clerk  of  the  municipality  notice  in 
writing  that  he  is  a Roman  Catholic  and  a supporter  of  a 
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separate  school  situate  in  the  municipality  or  in  a municipality 
contiguous  thereto  shall  be  exempt  from  the  payment  of  all 
rates  imposed  for  the  support  of  public  schools  and  of  public 
school  libraries,  or  for  the  purchase  of  land  or  the  erection  of 
buildings  for  public  school  purposes  within  the  city,  town, 
village  or  section  in  which  he  resides,  for  the  then  current  year, 
and  every  subsequent  year  thereafter  while  he  continues  a 
supporter  of  a separate  school.” 

There  is  no  separate  school  in  the  town  of  Capreol.  A 
separate  school  has,  however,  been  established  in  the  adjoining 
township  of  Norman,  and  a site  for  a separate  school-house 
has  been  acquired  which  is  within  three  miles,  in  a direct  line, 
of  the  places  of  residence  of  the  respective  appellants,  in  the 
town  of  Capreol. 

On  the  18th  July  1947  each  of  the  appellants,  as  a resident 
and  ratepayer  of  the  town  of  Capreol,  gave  to  the  clerk  of  the 
Town  of  Capreol  a notice  that  he  was  a Roman  Catholic  and  a 
supporter  of  the  Romam  Catholic  separate  school,  no.  1,  of  the 
Township  of  Norman,  and,  therefore,  claimed  exemption  from 
all  public  school  rates,  as  provided  by  law.  Appellants  each 
required  a certificate  from  the  clerk  under  subs.  4 of  s.  55, 
which  reads  as  follows: 

“Every  clerk  of  a municipality,  upon  receiving  such  notice, 
shall  deliver  a certificate  to  the  person  giving  the  notice  to  the 
effect  that  the  same  has  been  given  and  showing  the  date 
thereof.” 

The  importance  of  having  such  a certificate  from  the  clerk 
is  said  to  lie  in  this,  that  the  assessment  of  the  town  of  Capreol 
is  made  under  by-law  passed  under  s.  59  of  The  Assessment 
Act,  R.S.O.  1937,  c.  272,  and  that  on  account  of  the  delay  in 
receiving  an  answer  from  the  town  clerk  to  their  request  for  a 
certificate,  it  was  impossible  for  the  appellants  and  others  in  a 
similar  position  to  have  themselves  entered  upon  the  assess- 
ment roll  of  the  Town  of  Capreol  for  the  present  year  as 
separate  school  supporters,  and  their  only  means  of  obtaining 
exemption  from  public  school  rates  in  the  town  of  Capreol  for 
this  year  is  under  s.  55  of  The  Separate  Schools  Act. 

The  clerk  of  the  Town  of  Capreol,  acting  upon  legal  advice, 
declined  to  give  certificates  as  requested,  and  sent  a letter  to 
each  of  the  appellants  in  the  following  terms: 
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; “In  regard  to  your  notice  July  18th,  1947  re:  your  desire 
to  withdraw  your  support  from  the  Public  School  in  Capreol 
and  transfer  same  to  the  Roman  Catholic  Separate  School 
in  the  unorganized  Township  of  Norman,  I am  instructed  by 
the  Council  of  the  Town  of  Capreol  to  advise  you  as  follows: 
“1.  That  the  Council  has  received  legal  advice  both  from 
their  own  solicitors  and  from  the  legal  department  of  the 
Municipal  World  that  the  withdrawal  of  Public  School  support 
in  an  organized  municipality  and  the  transfer  of  same  to  a 
separate  school  in  an  unorganized  community  is  not  permissable 
[sic]  within  the  Statutes  or  School  Acts. 

“2.  As  the  Roman  Catholic  Separate  School  Board  in 
j Norman  Township  is  an  unorganized  territory,  it  is  therefore 
not  in  a Municipality  and  therefore  the  action  asked  for  in  your 
notice  is  not  allowable. 

' “It  is  therefore  compulsory  for  the  Municipality  of  Capreol 
I to  continue  you  as  a Public  School  supporter  in  Capreol.” 

We  are  informed  that  there  exists  in  the  township  of 
I Norman  a public  school  section  formed  under  s.  42  of  The 
Public  Schools  Act,  R.S.O.  1937,  c.  357.  The  boundaries  of 
that  school  section  we  were  not  told.  We  are  further  informed 
that,  pursuant  to  s.  18  and  the  following  sections  of  The 
Separate  Schools  Act,  a Roman  Catholic  separate  school  was 
established  in  May  1947  by  persons  resident  within  the  public 
j school  section  already  existing  in  the  township  of  Norman, 
I and  that  a site  for  a schoolhouse  has  been  acquired  within  the 
township  of  Norman.  We  are  not  asked  to  pass  upon  the 
regularity  or  validity  of  any  of  these  matters,  and  for  the  pur- 
poses of  this  appeal  we  accept  the  information  given  us  as 
accurate. 

The  question  for  our  determination  is  whether  the  appel- 
i lants  come  within  s.  55  of  The  Separate  Schools  Act,  entitling 
I persons  to  give  to  the  clerk  of  the  Town  of  Capreol  notice  under 
subs.  1 of  s.  55,  and  to  receive  from  him  a certificate  under 
subs.  4.  In  my  opinion  this  question  can  be  answered  by 
reference  to  the  language  of  subs.  1,  as  I understand  it  was 
determined  by  Smily  J. 

The  appellants  do  not  claim  to  be  supporters  of  a separate 
school  situate  in  the  town  of  Capreol.  The  notice  they  have 
given  is  that  they  are  supporters  of  the  Roman  Catholic 
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separate  school  no.  1 of  the  Township  of  Norman.  The  notice 
could  only  be  validly  given  if  the  Township  of  Norman  is  a 
municipality  contiguous  to  the  town  of  Capreol.  But  is  the 
Township  of  Norman  a municipality  at  all?  The  Municipal  Act, 
in  s.  l(m),  defines  a municipality  as  “a  locality,  the  inhabit- 
ants of  which  are  incorporated”.  It  is  beyond  dispute  that  the 
Township  of  Norman  is  unorganized  territory,  and  that  its 
inhabitants  are  not  incorporated.  The  Interpretation  Act, 
R.S.O.  1937,  c.  1,  says,  in  s.  34:  : “The  interpretation  section 
of  The  Municipal  Act  shall  extend  to  all  Acts  relating  to  munici- 
pal matters.”  It  seems  to  me  that  the  interpretation  section 
of  The  Municipal  Act  should  be  an  excellent  place  in  which  to 
look  for  the  meaning  of  “municipality”  as  it  is  used  in  the 
several  Acts  relating  to  schools.  However,  appellants’  counsel 
submits  that  the  School  Acts  deal  not  with  municipal  matters, 
but  with  matters  of  education.  I have  not  found  any  decision 
on  the  precise  point  whether  s.  34  of  The  Interpretation  Act 
has  the  effect  of  extending  the  interpretation  section  of  The 
Municipal  Act  to  The  Separate  Schools  Act.  I take,  therefore, 
the  meaning  of  the  word  “municipality”  apart  from  any  statu- 
tory definition.  The  word  is  derived  from  the  Latin  "'munici- 
palise. The  Oxford  English  Dictionary  gives  as  its  meaning: 
“(1)  A town,  city  or  district  possessed  of  privileges  of  local 
self-government,  also  applied  to  its  inhabitants  collectively; 
(2)  The  governing  body  of  a town  or  district  having  municipal 
institutions.” 

As  part  of  an  unorganized  district,  and  itself  unorganized, 
the  Township  of  Norman  is  without  the  privilege  of  local  self- 
government,  or  any  governing  body  to  administer  it.  It  may 
have  school  boards  to  govern  and  administer  the  schools  formed 
under  the  various  School  Acts,  but  it  has  no  municipal  organiza- 
tion. It  has  not  even  a municipal  clerk  to  whom  its  residents, 
who  are  separate  school  supporters,  can  give  a notice  under  s. 
55  of  The  Separate  Schools  Act. 

The  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitor  for  the  appellants:  O.  J.  Godin,  Sudbury. 

Solicitors  for  the  respondent:  Cooper  d Landreville, 

Sudbury. 
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[COURT  OF  APPEAL.] 

Gardam  ct  aL  v*  The  King* 

Twa  et  al*  v*  The  King* 

Highways — Liahility  for  Non-repair — Notice  of  Dangerous  Condition — 

Notice  Imputed  from  Lack  of  Adequate  Inspection  in  Area  of 

Potential  Danger — Liahility  of  Department  of  Highways — The 

Highway  Improvement  Act,  R.S.O.  1937,  c.  56,  s.  75. 

Where  a dangerous  condition  exists  upon  a highway,  and  the  au- 
thorities responsible  for  the  highway  could,  by  due  diligence  in 
inspection,  have  knowledge  of  the  danger  and  thus  take  steps  to 
avert  it  and  to  warn  persons  using  the  highway,  their  failure  to  make 
such  adequate  inspection  is  a breach  of  duty  which  will  render  them 
liable  to  persons  whq  use  the  highway  without  negligence  and  suffer 
damage  in  consequence  of  the  dangerous  condition. 

Judgment  of  Urquhart  J.,  ante,  p.  61,  affirmed. 

An  appeal  by  the  defendant  from  the  judgment  of  Urquhart 
J.,  ante^  p.  61,  [1948]  2 D.L.R.  173,  in  favour  of  the  plaintiffs  in 
two  actions  tried  together. 

17th  to  20th  May  1948.  The  appeal  was  heard  by  Robert- 
son C.J.O.  and  Fisher  and  Hogg  JJ.A. 

D.  M.  Fleming,  K.C.  (Nicol  Kingsmill,  with  him),  for  the 
defendant,  appellant:  Our  liability  in  respect  of  repair  of  the 

King’s  Highway  is  defined  by  subss.  1 and  2 of  s.  75  of  The 
Highway  Improvement  Act,  R.S.O.  1937,  c.  56,  and  the  form 
of  the  action  is  prescribed  by  subs.  7.  [Robertson  C.J.O. : How 
much  of  the  highway  does  the  Department  take  over  from  the 
municipality?]  It  takes  over  everything  that  the  municipality 
had,  the  fee  is  vested  in  the  Province,  and  s.  75  applies  to  the 
whole. 

The  highway  in  question  was  repaired  in  May  1946  and  a 
mulch  pavement  was  added  in  the  following  month.  The  acci- 
dent occurred  about  ten  months  later,  as  a result  of  a water  con- 
dition which  developed  suddenly.  There  had  been  an  unprece- 
dented snowfall  during  the  winter  and  the  snow  lay  in  the  bush; 
when  the  thaw  started,  there  was  no  frost  at  night  to  check  the 
flow  of  water.  In  addition,  there  was  a very  heavy  fall  of  rain  on 
the  day  of  the  accident.  [Hogg  J.A.:  The  accident  took  place 

at  a time  of  year  when  floods  are  usual,  and  there  was  nothing 
unusual  in  the  fact  that  there  was  more  water  there  at  that 
time.]  We  were  not  guilty  of  any  negligence  in  the  repair  and 
alteration  of  the  highway. 

We  made  a reasonable  inspection  of  the  highway.  There 
was  a daily  patrol  by  truck,  and  the  men  who  made  the  inspec- 
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tion  were  required  to  repair  any  trouble  they  saw.  They  went 
by  the  scene  of  this  accident  at  8.30  a.m.,  and  back  again  at 
noon,  at  which  time  the  water  had  gone  down  6 inches.  [Robert- 
son C.J.O.:  Did  they  just  drive  by  at  15  miles  an  hour?]  They 
did  not  stop.  [Robertson  C.J.O.:  It  should  have  been  obvious 
that  something  was  very  wrong,  and  the  fact  that  the  water  had 
gone  down  should  have  indicated  that  it  had  been  seeping 
through  somewhere.]  As  to  warning  of  the  dangerous  con- 
dition, the  trial  judge  found  that  we  had  neither  actual  nor 
implied  notice.  Conditions  in  the  spring  of  1947  were  much 
more  serious  than  usual.  The  evidence  cannot  all  be  reconciled, 
but  it  is  clear  that  although  there  was  no  cloudburst  there  was  a 
heavy  rain,  and  the  accident  resulted  from  an  act  of  God:  com- 
pare Kilbreath  v.  The  King  (1927),  32  O.W.N.  251. 

The  trial  judge  found  that  a duty  of  close  inspection  was  laid 
upon  us,  but  he  set  too  high  a standard.  There  was  no  negli- 
gence in  the  widening  of  the  culvert,  and  there  was  no  evidence 
of  deterioration.  There  had  never  been  trouble  with  this  culvert, 
and  it  must  be  remembered  that  this  is  only  one  of  thousands 
of  culverts  in  the  division.  It  is  an  entire  misconception  to  hold 
us  to  the  same  standard  as  if  we  had  been  making  a new  high- 
way. 

The  onus  was  on  the  plaintiff  Gardam  to  disprove  negligence 
under  s.  48  of  The  Highway  Traffic  Act,  R.S.O.  1937,  c.  288, 
and  he  has  failed  to  discharge  that  onus.  He  should  have  shown 
that  the  hole  was  not  there  before  his  car  passed  over  the  road, 
and  that  his  car  caused  the  cave-in;  it  would  be  negligence  on  his 
part  to  drive  on  if  the  hole  was  there  and  visible. 

The  Department  of  Highways  is  not  an  insurer,  and  is  not 
liable  for  mere  non-repair:  McCready  v.  The  County  of  Brant, 
[1939]  S.C.R.  278,  [1939]  3 D.L.R.  358;  Trueman  v.  The  King; 
Dewan  v.  The  King,  [1932]  O.R.  703  at  707-9,  [1932]  4 D.L.R. 
676,  where  Fields  v.  Rutherford  et  al.  (1878),  29  U.C.C.P.  113, 
is  discussed.  [Robertson  C.J.O.:  Some  of  Riddell  J.A.’s 

remarks  in  the  Trueman  case  are  contrary  to  other  cases.]  Yes, 
some  of  the  dicta  in  other  cases  show  a different  trend.  Terminal 
Warehouse,  Limited  v.  The  King,  [1943]  O.R.  133,  [1943]  1 
D.L.R.  556,  is  also  a case  in  point.  [Robertson  C.J.O.:  It  is 

very  difficult  to  state  the  law  in  these  cases  without  making 
reservations.  Suppose  a highway  is  taken  over  with  inadequate 
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drainage,  and  trouble  later  develops  from  that,  would  that  not 
amount  to  misfeasance?]  Misfeasance  must  be  proved. 

In  Groves  et  al.  v.  The  County  of  Wentworth^  [1939]  O.R. 
138  at  147,  [1939]  2 D.L.R.  375,  there  is  a reference  to  the 
duty  of  inspection,  but  the  facts  of  that  case  were  very  different 
from  the  present  case.  We  refer  also  to  Bell  v.  City  of  Winnipeg, 
29  Man.  R.  401,  [1919]  2 W.W.R.  535. 

The  evidence  of  danger  was  not  sufficient  to  amount  to 
constructive  notice:  O’Connor  v.  City  of  Hamilton  (1905),  10 

O.L.R.  529  at  533.  The  trial  judge  does  not  say  that  we  ought 
to  have  known  of  the  danger,  and  McLaughlin  v.  City  of  Toronto 
(1920),  19  O.W.N.  99,  and  Doughty  et  al.  v.  Township  of  Dun- 
I gannon,  [1938]  O.R.  684,  [1938]  4 D.L.R.  209,  are  distinguish- 
j able  on  their  facts.  We  refer  also  to  Douglas  v.  City  of  Regina, 

I 11  Sask.  L.R.  255,  [1918]  2 W.W.R.  1000,  42  D.L.R.  464,  and 

' Lambert  v.  Corporation  of  Lowestoft,  [1901]  1 K.B.  590.  The 
trial  judge  found  that  we  had  no  actual  knowledge  of  the  alleged 
disrepair,  and  that  the  condition  had  not  existed  for  such  a 
length  of  time  as  to  fix  us  with  constructive  notice,  and  the 
action  should  therefore  have  been  dismissed : Sandlos  v.  Town- 

ship of  Brant  (1921),  49  O.L.R.  142,  58  D.L.R.  673.  In  this  last 
case,  the  Court  examined  both  The  City  of  Vancouver  v.  Cum- 
mings (1912),  46  S.C.R.  457,  2 D.L.R.  253,  2 W.W.R.  66,  22 
W.L.R.  164,  and  Jamieson  v.  The  City  of  Edmonton,  54  S.C.R. 
443,  36  D.L.R.  465,  [1917]  1 W.W.R.  1510,  and  stated  the  extent 
: to  which  they  should  be  applied  in  Ontario, 

j A phenomenon  need  not  be  unique  to  amount  to  an  act  of 

God;  it  is  sufficient  if  it  was  extraordinary,  and  could  not  have 
been  expected:  Nitro-phosphate  and  Odam’s  Chemical  Manure 
I Company  v.  London  and  St.  Katharine  Docks  Company  (1878), 

I 9 Ch.  D.  503  at  515-6. 

I On  the  evidence  as  to  the  plaintiffs’  injuries,  the  damages 

I awarded  were  excessive. 

I A.  G.  Slaght,  K.C.  {Malcolm  Robb,  with  him),  for  the  plain- 

I tiffs,  respondents:  There  is  uncontradicted  evidence  that  the 

I first  duty  of  an  engineer,  in  such  circumstances  as  were  present 
I when  this  road  was  altered,  is  to  go  upstream  to  investigate 
conditions,  and  that  he  should  never  build  a culvert  smaller  than 
one  above  it  on  the  stream.  The  original  neglect  was  in  not 
ascertaining  the  drainage  area  which  was  to  be  served  by  this 
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culvert.  It  does  not  matter  that  the  engineers  considered  this 
to  be  a matter  of  repair  only;  conditions  should  still  have  been 
investigated.  It  must  be  remembered  that  this  was  formerly  a 
county  road,  with  limited  traffic.  It  became  a provincial  high- 
way in  1937,  and  the  authorities  should  have  considered  the 
probable  increase  in  traffic  and  the  change  in  the  type  of  high- 
way: Groves  et  al.  v.  The  County  of  Wentworth,  supra.  When 
macadam  was  used,  the  result  was  that  there  was  a sticky  sur- 
face which,  when  the  water  undermined  it,  left  a crust,  whereas, 
if  the  road  had  been  gravel,  the  surface  would  have  sunk  with 
the  rest  and  anyone  could  have  seen  the  condition. 

Climatic  conditions  make  floods  a possibility  throughout 
Ontario,  and  this  accident  cannot  be  said  to  result  from  an  act 
of  God. 

As  to  the  standard  of  care  required,  the  authority  respon- 
sible for  the  highway  must  take  all  precautions  that  would  be 
taken  by  a reasonable,  prudent  engineer.  There  had  been  a 
washout  at  this  point  some  years  before.  The  authorities  must 
have  known  that  this  culvert  was  too  small,  since  there  was  a 
backing-up  of  water  each  year,  and  the  bank  was  never  re- 
inforced. The  public  was  not  protected  as  the  statute  intends. 

Apart  from  the  initial  negligence,  there  was  negligence,  as 
found  by  the  trial  judge,  in  the  failure  to  make  adequate  in- 
spections. Inspection  from  a vehicle  travelling  at  15  miles  an 
hour,  and  not  stopping,  cannot  be  considered  sufficient. 

The  cases  as  to  sewer  overflow  are  inapplicable  here,  because 
this  action  is  founded  upon  a statutory  liability  in  respect  of 
highways. 

The  City  of  Vancouver  v.  Cummings,  supra;  Jamieson  v.  The 
City  of  Edmonton,  supra;  and  Sandlos  v.  Township  of  Brant, 
supra,  all  state  the  law  as  it  has  been  applied  in  Ontario. 

The  plaintiff  Gardam  was  not  negligent;  he  did  everything 
that  could  reasonably  be  expected  of  him.  His  automobile  was 
new  and  well  equipped,  and  he  was  driving  it  very  carefully.  The 
evidence  indicates  that  there  was  no  hole  previously,  and  that 
the  weight  of  Gardam’s  car  caused  the  surface  to  give  way. 

[The  Court  did  not  require  argument  from  the  respondents 
as  to  the  quantum  of  damages.] 

D.  M.  Fleming,  K.C.,  in  reply;  No  decision  lays  down  the 
principle  that  there  is  an  absolute  duty  of  cfose  inspection;  any 
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duty  of  inspection  must  be  based  upon  all  the  circumstances. 
The  trial  judge  was  wrong  in  calling  this  an  “obviously  prob- 
able danger  point”.  He  applied  “hindsight”,  and  imposed  an 
unreasonable  standard. 

The  evidence  is  not  conclusive  as  to  whether  or  not  the  hole 
was  in  the  road  before  the  plaintiff  reached  it,  and  since  the 
onus  is  on  Gardam  to  disprove  negligence,  he  must  suffer  the 
consequences  of  this  uncertainty.  It  is  not  enough  for  him  to 
say  that  he  did  not  see  the  hole:  Fafard  v.  La  Cite  de  Quebec 

(1918),  55  S.C.R.  615,  39  D.L.R.  717. 

Cur.  adv.  vult. 

23rd  June  1948.  Robertson  C.J.O.: — I have  read  the  rea- 
sons for  judgment  of  Mr.  Justice  Fisher  and  of  Mr.  Justice  Hogg. 
I concur  in  the  result  at  which  they  have  arrived. 

Fisher  J.A.: — ^This  is  an  appeal  by  the  defendant  from  a 
judgment  of  Mr.  Justice  Urquhart  in  two  actions  tried  together, 
for  damages,  for  serious  injuries  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant. 

The  learned  judge  has  referred  in  great  detail  to  the  evidence 
upon  which  he  based  his  conclusions  and  this  Court  was  favoured 
with  lengthy  arguments  with  further  reference  to  the  evidence 
and  also  with  the  citation  of  many  cases.  I was  convinced  at 
the  close  of  the  argument  that  the  learned  trial  judge  was  right 
in  deciding:  (a)  that  there  was  no  negligence  on  the  part  of  the 
driver  of  the  car  (he  was  driving  at  a moderate  rate  of  speed — 
20  to  25  miles  per  hour — ^was  keeping  a proper  lookout;  his  car 
was  in  perfect  condition  with  the  lights  properly  adjusted,  and 
he  had  no  warning  whatever  that  he  was  approaching  a cave- 
in) ; (b)  that  the  accident  was  not  due  to  the  act  of  God,  and 
(c)  that  it  was  not  an  unavoidable  accident. 

The  cave-in  at  the  culvert  was  a very  large  one,  sufficient  to 
permit  practically  the  whole  of  the  car  to  fall  into  it.  The 
culvert  was  an  old  one  and  for  about  17  years  there  is  no  record 
of  any  trouble  arising  thereat.  The  Court  was  informed  that 
the  highway  was  a lengthy  one  of  many  miles,  and  was  taken 
over  by  the  defendants  about  10  years  ago  from  the  County 
and  had  over  1,000  culverts  crossing  through  and  under  it.  For 
such  a highway  to  be  kept  in  ordinary  repair — and  that  is  the 
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legal  obligation  of  the  defendants — it  would  require  competent 
engineers,  inspectors,  and  many  employees. 

Mr.  Slaght,  for  the  respondents,  vigorously  argued  that  the 
cave-in  was  due  to  the  lack  of  proper  inspection  by  the  engineer 
in  charge  of  the  area  lying  to  the  west;  to  the  lack  of  careful 
inspection  of  the  culvert  through  the  railway  located  about  300 
feet  west  of  the  culvert;  to  not  having  the  west  bank  properly 
protected  by  riprap  or  some  other  material  so  as  to  prevent  the 
water  penetrating  through  the  bank;  and  also  to  the  failure 
to  enlarge  the  culvert. 

Mr.  Fleming,  for  the  appellant,  argued  at  great  length  that 
the  appellant  had  no  notice  whatever  that  water  was  penetrat- 
ing through  and  creating  a vacuum  and  undermining  the  high- 
way below;  that  the  appellant  had  no  notice  that  the  cave-in  had 
occurred  and  therefore  had  no  time  to  repair,  or  to  warn  the 
public;  that  the  accident  was  due  to  the  negligence  of  the  driver 
of  the  car  or  to  the  act  of  God,  and  that  it  was  unavoidable. 

In  my  opinion  the  crux  of  this  whole  trouble  has  arisen  and 
centres  in  the  failure  of  the  engineer,  and  others  in  charge  when 
constructing,  widening  and  surfacing  the  highway  in  the  spring 
of  1946,  properly  to  safeguard  the  west  bank  and  also  to  enlarge 
the  culvert.  The  engineer  should  have  known  that  because  of 
the  large  quantity  of  water  coming  down  from  the  west  and  the 
culvert  being  too  small  to  carry  it  away,  there  would  be  great 
pressure  of  water  located  at  the  west  bank,  which  would  cause 
penetration  through  it. 

Culverts — as  many  as  a thousand — would  no  doubt  produce 
for  those  responsible  for,  and  in  charge  of,  this  highway  a 
formidable  task,  but  that  task  was  assumed  by  the  Department 
when  it  took  over  this  highway,  and  whilst  it  is  in  law  not  an 
insurer  of  the  safety  of  those  using  the  highway,  its  bounden 
duty  was  to  inspect  the  culverts  and  see  that  they  were  in  good 
running  order.  There  is  no  evidence  that  the  engineer  or  those 
in  charge  had  examined  the  interior  of  the  culvert,  to  see,  after 
so  many  years  of  operation,  whether  there  were  leakages  and 
water  seeping  through  to  the  sides  of  it,  and  there  is  no  evidence 
of  any  work  having  been  done  in  connection  with  it  since  it  was 
taken  over  from  the  County,  other  than  that  done  in  the  spring 
of  1946,  and  it  is  a significant  fact  that  this  cave-in  occurred 
within  about  ten  months  after  the  work  was  completed. 
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The  cause  leading  up  to  this  cave-in  was  not  created  suddenly 
or  in  the  course  of  a few  weeks  before  the  accident  because  of 
the  melting  of  snow  and  considerable  rains  but  no  cloudbursts, 
as  it  would,  in  my  opinion,  take  months  to  cause  an  under- 
mining so  huge  as  that  which  led  to  the  roadway  falling  so  far 
below  the  surface  and  creating  a cave-in  so  large  as  to  receive, 
as  stated,  the  whole  of  the  motor  vehicle. 

The  important  and  puzzling  question  is,  was  this  cave-in  due 
to  the  engineer  neglecting  to  make  proper  inspections  and  to 
make  proper  measurements  of  the  culvert  to  see  whether  it  was 
of  sufficient  capacity  to  carry  the  water  through,  and  also  to  the 
failure  to  protect  the  west  bank  to  which  reference  has  been 
made,  and  if  not,  what  was  the  reason  for  and  cause  of  this 
cave-in?  The  learned  judge  believed  the  evidence  of  engineer 
Ramsden,  called  by  the  respondents,  that  in  his  opinion  the 
cave-in  was  due  to  these  two  causes,  and  I am  of  the  same 
opinion,  and  there  must  therefore  be  a finding  that  the  cave-in 
constituted  negligence  in  failing  to  keep  the  highway  in  ordinary 
repair  and  that  the  injuries  the  respondents  suffered  were  due 
to  that  fact.  I am  also  of  opinion  that  the  learned  judge  was  not 
imposing  too  high  a standard  of  care  on  the  appellant  in  arriv- 
ing at  his  conclusions.  The  Department  is  responsible  for  the 
negligence  of  its  engineer  and  employees. 

The  quantum  of  damages  awarded  by  the  trial  judge  was 
also  attacked  as  being  excessive.  In  my  opinion  the  trial  judge, 
if  anything,  erred  on  the  side  of  leniency  and  especially  in  the 
amount  of  damages  he  allowed  the  wife. 

I would  dismiss  the  appeal  with  costs. 

Hogg  J.A.: — On  Saturday,  12th  May  1947,  at  2.30  in  the 
morning,  a motor  car  driven  by  the  respondent  Robert  Fred- 
erick Gardam,  in  which  he  had  as  passengers  his  wife,  Shirley 
Margaret  Gardam,  and  a young  man,  Floyd  Twa,  both  of  whom 
are  also  respondents  in  this  appeal,  was  driven  into,  or  fell  into 
a large  hole  in  the  surface  of  highway  no.  62,  approximately 
a half  mile  south  of  the  village  of  Bancroft  in  the  county  of 
Hastings,  with  the  result  that  the  car  was  damaged  and  injuries 
were  sustained  by  the  said  three  respondents.  The  two  actions 
arising  out  of  the  same  accident  were  tried  together  by  Mr* 
Justice  Urquhart,  who  delivered  judgment  on  the  11th 
December  1947,  finding  the  appellant  liable  for  the  damage  and 
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injuries  resulting  from  the  accident  and  awarding  to  the  re- 
spondent Robert  Gardam  the  sum  of  $5,546.62,  to  the  respond- 
ent Mrs.  Shirley  Gardam  the  sum  of  $3,000,  to  the  respondent 
Floyd  Twa  the  sum  of  $4,000,  and  to  George  Albert  Twa,  his 
father  and  next  friend,  the  sum  of  $829. 

An  understanding  of  the  matters  in  issue  in  the  appeal  may 
be  had  if,  first,  certain  of  the  circumstances  leading  up  to  the 
mishap,  are  set  out.  The  large  hole  or  cavity  in  question,  in 
highway  no.  62,  appeared  in  the  pavement  immediately  above  a 
culvert  which  ran  underneath  the  highway,  constructed  to 
provide  an  outlet  for  a small  stream  called  Bannon’s  Creek, 
running  in  an  easterly  direction  into  the  waters  of  York  River, 
which  flows,  at  the  place  of  the  accident,  a few  feet  to  the  east 
of  the  highway.  Some  300  feet  west  of  highway  no.  62  is 
situated  a comparatively  high  embankment  carrying  the  tracks 
of  the  Canadian  National  Railway,  underneath  which  there  is 
also  a culvert  through  which  the  waters  of  Bannon’s  Creek  flow. 
The  land  in  which  the  creek  is  situated  is  swampy  and  sur- 
rounding the  swampy  ground  on  each  side  of  the  creek  there 
are  rather  steep  banks  or  hills. 

Some  days  before  the  12th  May  1947,  due  to  rain  and  the 
melting  of  snow,  the  waters  of  Bannon’s  Creek — at  ordinary 
times  a very  small  stream  of  only  a few  inches  in  depth — flowed 
over  the  swampy  ground  until  they  were  up  to  the  level  of  the 
highway  at  a point  some  50-odd  feet  north  of  where  the  culvert 
crossed  underneath  the  highway,  and  reached  to  within  a short 
distance  of  the  roadway  at  the  location  of  the  culvert  under  the 
highway. 

The  evidence  establishes,  and  the  learned  judge  so  found, 
that  the  culvert  under  the  roadway  was  24  inches  in  width  and 
20  inches  in  height,  had  an  area  of  less  than  four  square  feet, 
and  had  been  in  existence  for  many  years.  There  is  no  dispute 
as  to  the  fact  that  the  road  was  taken  over  from  the  County  as  a 
provincial  highway  in  the  year  1937  and  that  in  June  of  1946  the 
officials  of  the  Highway  Department  of  the  Ontario  Government 
widened  the  highway  for  approximately  6 feet  to  the  west  at, 
and  for  a short  distance  on  each  side  of,  the  point  where  the 
culvert  under  it  is  situated.  A metal  pipe  of  approximately  the 
same  dimensions,  in  so  far  as  its  area  of  discharge  was  concerned, 
as  the  old  box  culvert,  was  placed  in  one  end  of  the  old  culvert 
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and  extended  for  some  14  feet  in  a westerly  direction,  about  7 
: feet  of  this  extension  being  covered  by  the  fill  composed  of 

sandy  loam  which  constituted  the  material  used  in  widening 
the  highway. 

A very  short  time  after  the  accident  it  was  discovered  that 
that  portion  of  the  material  supporting  the  surface  of  the 
roadway  immediately  over  the  culvert  had  been  washed  out  by 
the  flood  waters  of  the  creek,  resulting,  eventually,  in  the  hole 
or  cavity  in  the  roadway,  in  which  this  appeal  is  interested. 

The  trial  judge  found  that  the  washout  did  not  occur  by 
reason  of  any  defect  in  the  construction  of  the  culvert  itself, 
but  found  that  the  area  providing  for  the  discharge  or  pass- 
age of  water  through  the  culvert  was  too  small.  He  found  also 
that  a situation  of  great  danger  was  created  by  the  combination 
I of  a culvert  under  the  highway,  too  small  for  its  purpose,  to- 
gether with  the  new  All  on  the  west  side  of  the  highway,  upon 
the  top  of  which  was  superimposed  the  pavement  which  formed 
an  addition  to  the  width  of  the  road,  and  that  by  reason  of  such 
conditions  “close  watching  in  flood  times  and  close  inspection” 

1 were  required.  The  judgment  of  the  learned  trial  judge  is  based, 

! chiefly,  on  his  finding  that  there  was  lack  of  adequate  inspec- 

tion of  the  highway  and  its  immediate  surroundings  at  the  time 
the  flood  waters  to  the  west  of  the  highway  had  reached  their 
greatest  height  on  the  9th,  10th,  11th  and  the  early  morning 
' of  the  12th  May.  He  was  of  the  opinion  that  proper  inspection 
would  have  revealed  the  imminent  danger  to  the  roadway  and  so 
have  enabled  the  appellant  to  have  taken  adequate  measures  to 
protect  those  using  the  highway  from  the  consequences  likely 
i to  happen  from  a probable  washout. 

! There  are  many  grounds  for  appeal  advanced  on  behalf  of 
! the  appellant  but  the  principal  objections  to  the  judgment  are 
the  following: 

j That  the  learned  trial  judge  was  in  error  in  holding: 

I (1)  That  the  appellant  did  not  use  reasonable  care  to  keep 

the  highway  in  a reasonably  safe  condition  for  ordinary  travel 
I for  persons  using  ordinary  care  for  their  own  safety. 

(2)  That  the  appellant  was  liable  for  non-repair  of  the 
highway  unless  after  occurrence  of  the  non-repair,  the  Depart- 
ment had  an  opportunity  to  repair  the  defect  either  because  of 
notice  or  knowledge,  or  because  of  the  lapse  of  such  time  as  was 
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sufficient  to  have  enabled  its  servants  or  workmen  to  have  dis- 
covered the  defect. 

(3)  That  the  appellant  had  actual  knowledge  of  the  defect, 
and  that  the  defect  existed  for  such  length  of  time  as  to  have 
enabled  the  appellant  to  have  discovered  it  after  it  came  into 
existence. 

(4)  That  the  mishap  was  not  caused  by  an  act  of  God. 

(5)  That  the  duty  of  inspection  cast  upon  the  Department 
was  not  properly  performed. 

The  appellant  also  contended  that  the  respondents  were,  by 
their  own  negligence,  entirely  liable  for  the  damage  and  the 
injuries  which  they  suffered. 

That  portion  of  the  voluminous  evidence  given  at  the  trial 
which  is  essential,  in  my  judgment,  to  the  determination  of  the 
issues  presented  on  the  appeal,  is  as  follows : 

Malcolm  Park,  an  employee  of  the  Department  of  Highways, 
said  that  he  had  44  miles  of  roadway  to  patrol  each  day,  con- 
sisting of  30  miles  of  highway  no.  62  and  14  miles  of  highway 
no.  41.  This  work  of  patrol  or  inspection  was  done  by  himself, 
or  by  such  person  as  he  left  in  charge  of  his  duties,  if  he  were 
compelled  to  be  absent,  by  driving  with  certain  other  men  under 
his  control  in  a truck  over  that  portion  of  the  highway  under 
his  care.  Park  had  other  duties  to  perform,  such  as  keeping  the 
surface  of  the  road  in  repair,  keeping  ditches  and  culverts  clean, 
and  work  of  like  nature. 

Park  testified  that  he  could  not  recollect  ever  having  seen 
water  conditions  so  bad  or  so  severe  at  the  location  of  the  culvert 
in  question  as  they  were  when  he  arrived  at  the  scene  a short 
time  after  the  accident.  He  had  been  absent  on  other  duties 
for  several  days  before  the  accident  and  had  placed  Charles 
Baker,  a sub-foreman  under  him,  in  charge  of  the  work  of 
inspection. 

Baker  said  that  he  had  not  seen  anything  which  appeared 
unusual  to  him  when  he  passed  along  the  roadway  where  the 
culvert  is  situated,  on  the  Tuesday  before  the  accident,  and  said 
that  he  had  been  over  this  portion  of  the  road  twice  on  each  of 
the  days  Thursday  and  Friday,  the  10th  and  11th  May.  He  noticed 
that  the  water  was  high  but  that  it  seemed  to  have  fallen  later 
in  the  day  on  Friday,  some  5 or  6 inches.  The  water,  however, 
was,  as  he  put  it,  “up  even  with  the  new  shoulder  of  the  fill,  but 
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was  not  over  the  road”.  The  height  of  the  water  did  not  seem 
to  him  to  have  created  a condition  which  was,  or  might  become, 
dangerous,  and  he  did  not  stop  the  truck  in  which  he  was 
driving  in  order  to  make  any  closer  examination,  his  reason 
being  that  a serious  condition  on  the  same  highway,  due  to 
water,  had  developed  some  18  miles  away  to  the  south,  to 
which  he  considered  he  should  give  his  immediate  attention. 
Baker  also  said  that  as  there  was  no  sign  of  failure  or  other 
trouble  with  respect  to  the  roadway  itself,  he  did  not  make  any 
report. 

Turning  again  to  the  evidence  given  by  Malcolm  Park,  he 
said  that  if  he  had  been  present  and  had  seen  the  water  on 
Thursday,  the  10th  May,  at  a height  of  several  feet  above  the 
top  of  the  culvert  and  had  noticed  the  extent  of  the  area  of 
water  which  backed  up  to  the  railway  embankment,  he  would 
have  recognized  it  as  an  abnormal  condition  and  have  reported 
the  facts  to  his  chief,  Mr.  C.  F.  Szammers.  Park  also  said  that 
if  he  had  seen  the  swirling  or  eddy  in  the  water  near  the  west 
bank  of  the  road,  and  had  seen  it  working  against  the  edge  of 
the  shoulder,  he  would  have  left  a flagman  to  watch  the  high- 
way at  this  spot  in  order  to  ascertain  whether  it  was  dangerous 
or  not  to  those  using  the  highway. 

Mr.  Szammers  was  the  division  engineer  of  the  Department 
of  Highways  for  the  territory  within  which  highway  no.  62  is 
located  and  had  started  in  highway  work  with  the  Department 
in  the  year  1931.  The  evidence  shows  that  he  was  an  engineer 
of  very  considerable  experience  in  the  type  of  work  connected 
with  the  construction  and  maintenance  of  roads  or  highways. 
He  said  that  there  had  never,  to  his  knowledge,  been  any  trouble 
prior  to  this  accident  at  this  particular  place  on  highway  no.  62. 

. In  1946  the  road,  at  the  point  where  it  crosses  the  culvert  in 
question,  was  about  18  feet  wide,  including  the  shoulders.  The 
gravel  portion  of  the  roadway  was  from  12  to  14  feet  in  width. 
At  the  above-mentioned  place  the  road  was  widened,  in  1946,  by 
the  construction  of  some  6 feet  of  All  on  its  west  side,  thereby 
increasing  the  macadam  or  “mulch”  portion  of  thp  roadway  to 
a width  of  18  feet. 

In  the  opinion  of  Mr.  Szammers,  this  addition  in  width  to  the 
roadway  did  not  diminish  the  resisting  strength  of  the  All  against 
water  coming  from  the  west.  He  was  asked  by  counsel  for  the 
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appellant  whether,  at  the  time  the  road  was  widened,  he  was 
“thinking  of  constructing  a bank  against  water  or  constructing 
a highway”.  His  answer  to  this  question  was:  “We  never 

consider  we  are  constructing  a bank  against  water  in  highway 
work.”  On  arriving  at  the  scene  very  shortly  after  the  accident 
happened,  Szammers  saw  that  the  water  was  over  2 to  2%  feet 
above  the  top  of  the  culvert  pipe.  He  furthermore  said  that  he 
had  never  encountered  water  conditions  which  were  equal  to 
those  on  the  11th  and  12th  of  May,  and  that  the  volume  of  water 
came  very  violently  and  very  suddenly.  He  considered  the 
work  of  widening  the  road  merely  a reconditioning  job  and  one 
that  did  not  call  for  designing  and  constructing  a new  culvert. 

Mr.  Arthur  Sedgwick,  who  holds  the  position  with  the 
Department  of  Chief  Bridge  Engineer,  and  who  had  been,  at  the 
time  this  action  was  tried,  about  39  years  in  the  Government 
service,  testified  that  because  of  the  conditions  present  where 
the  culvert  in  question  is  located,  if  an  engineer  of  experience 
were  called  upon  to  design  a new  culvert,  he  would  construct  one 
of  30  square  feet,  perhaps,  as  he  put  it,  25  square  feet,  in  the 
size  of  its  opening.  Mr.  Sedgwick  was  of  the  opinion  that,  as 
Mr.  Szammers  had  had  this  road  under  his  supervision  for  a 
period  of  about  11  years  of  the  last  16  or  17  years,  and  had  never 
had  occasion  to  enlarge  the  culvert  during  that  time,  such  fact 
indicated  that  Szammers  had  acted  reasonably  in  not  putting  in 
a larger  culvert  at  the  time  the  roadway  was  widened  under  his 
supervision. 

With  reference  to  the  conditions  present  shortly  before  the 
accident  and  at  the  place  where  it  happened,  a witness,  Ben. 
Hanna,  who  gave  evidence  on  behalf  of  the  respondents,  said 
that  he  noticed  on  Friday,  the  11th  May,  about  4.45  o’clock  in 
the  afternoon,  that  the  water  had  made  a hole  at  the  west 
shoulder  of  the  road  but  that  the  roadway  had  not  then  fallen 
in.  He  also  saw  the  water,  as  he  termed  it,  “burrowing  around 
at  the  west  end  of  the  culvert”,  but  at  that  time  thought  that 
there  was  no  danger  from  such  circumstances.  Mrs.  Jennie 
Hanna,  wife  *of  the  witness  to  whose  evidence  I have  just 
referred,  said  that  she  passed  along  that  part  of  the  road  under 
discussion  on  Thursday,  the  10th  May,  and  saw  the  water 
“working  in  the  ground  at  the  edge  of  the  road”.  It  was 
suggested  at  the  trial  by  counsel  for  the  appellant  that  the 
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evidence  of  Hanna  and  his  wife  should  be,  at  least  to  some  extent, 
discounted  because  Hanna  had  been  at  one  time  dismissed  from 
the  employ  of  the  Department.  However,  this  evidence  is  not 
inconsistent  in  its  chief  implication  with  the  evidence  of  Malcolm 
Park,  that  the  water  had  reached  the  level  of  the  surface  of  the 
fill,  also  the  trial  judge  said  he  saw  no  reason  for  doubting  the 
story  told  by  these  witnesses. 

James  Martin,  an  employee  of  the  Department  of  Highways, 
noticed  eddies  in  the  water  some  days  after  the  accident  close 
to  the  bank  and  over  the  end  of  the  culvert  pipe. 

The  testimony  of  several  other  witnesses  was  heard  as  to 
the  area  and  depth  of  water  to  the  west  of  the  roadway  where 
the  culvert  is  located,  and  although  there  is  no  doubt  that  the 
water  was  very  much  greater  in  volume  and  in  depth  than  it 
was  throughout  other  months  of  the  year,  nevertheless  a con- 
dition of  abnormally  high  water  was  to  be  expected  in  the 
spring  when  the  snows  melted  and  the  water  ran  off  the  sur- 
rounding land  into  the  creek  and  low-lying  area  through  which 
the  creek  ran.  I do  not  think  that  there  was  such  a phenomenon 
caused  by  the  sudden  release  of  water  as  could  be  considered  so 
unusual  and  unexpected,  and  of  so  severe  a character,  that  the 
damage  caused  could  be  said  to  be  the  result  of  an  act  of  God. 
If  the  highway  had  become  dangerous  because  of  a sudden 
operation  of  nature  which  could  not  reasonably  be  foreseen  and 
which  could  not  reasonably  be  anticipated,  then  the  appellant 
would  in  my  opinion  have  a good  answer  to  the  respondents’ 
claim,  but  I cannot  conclude  that  such  circumstances  existed  in 
regard  to  this  case. 

I am  unable  to  hold  with  the  contention  advanced  on  behalf 
of  the  appellant  that  the  damage  and  injuries  caused  to  the 
respondents  were  the  result  of  negligence  on  the  part  of  Robert 
Gardam.  Gardam  passed  over  the  culvert  in  question  about 
5.30  o’clock  on  the  afternoon  of  the  11th  of  May  and  noticed 
nothing  unusual  with  regard  to  the  surface  of  the  road.  On 
his  return  trip  proceeding  north,  late  at  night  of  the  same  day, 
although  there  had  been  fog  present  on  some  stretches  of  the 
road,  Gardam  says  that  immediately  prior  to  the  accident  this 
condition  had  cleared  up  and,  to  use  his  own  words,  he  “did  not 
see  anything  but  a clear  road  ahead — I didn’t  see  any  hole  at 
all”.  Both  the  headlights  and  fog-lights  were  in  operation  on 
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the  motor  car,  but  Gardam  said  that  he  did  not  see  the  hole  in 
the  highway  until  his  car  dropped  into  it. 

Earl  Hanna,  who  gave  evidence  on  behalf  of  the  respondents, 
said  that  he  left  Bancroft,  driving  his  motor  car  south,  about 
2 o’clock  in  the  morning  of  the  12th  May,  which  would  be  about 
half  an  hour  before  the  accident,  and  was  hurrying  to  reach  his 
father  who  was  ill.  As  the  location  of  the  culvert  is  less  than  a 
mile  south  of  Bancroft,  and  because  he  said  that  about  five 
miles  south  of  the  culvert  he  passed  a car  which  from  the  evi- 
dence it  is  reasonable  to  conclude  was  that  of  the  respondents, 
I think  it  is  a reasonable  inference  to  draw  that  Hanna  passed 
over  the  culvert  some  10  to  15  minutes  before  the  accident 
happened.  When  passing  over  the  culvert,  he  said,  his  motor 
car  hit  a hole  in  the  west  side  of  the  road  which  gave  the  car 
what  he  described  as  quite  a bump,  but  he  was  not  hindered 
from  proceeding  on  his  way.  He  noticed  that  the  east  side  of  the 
road  “looked  to  be  all  right”. 

Evidence  was  given  that  the  hole  in  the  roadway  at  the  time 
of  the  accident  was  12  feet  in  width  from  north  to  south,  and 
extended  from  east  to  west  across  the  road  for  12  feet,  and  it 
was  5 feet  deep.  Shortly  after  the  accident,  water  was  noticed 
running  into  the  hole  and  disappearing  in  the  bottom  of  the  hole. 
This  evidence  to  which  I have  referred  leads  to  what  I think  is 
a reasonable  conclusion  that  the  surface  of  the  roadway,  in 
which  there  was  already  a depression,  dropped  from  beneath 
Gardam’s  motor  car  as  he  was  passing  over  this  particular  place 
where  the  accident  happened.  The  fact  that  Gardam  was  driv- 
ing at  the  moderate  speed  of  approximately  25  miles  an  hour, 
that  he  had,  in  addition  to  the  beam  from  the  headlights  on  his 
car— although  turned  downwards — ^fog  lights  in  operation,  and 
the  fact  that  although  he  said  he  could  see  clearly  ahead  of 
him  he  did  not  see  a hole  of  the  size  into  which  his  car  dropped, 
leads  to  the  belief  that  this  hole  was  caused  by  the  weight  of  the 
motor  car  crossing  the  surface  of  the  highway  underneath  which 
water  had  undermined  and  washed  out  the  supporting  earth. 

The  Highway  Improvement  Act,  R.S.O.  1937,  c.  56,  s.  75, 
provides  that  every  portion  of  the  King’s  Highway  shall  be 
maintained  and  kept  in  repair  by  the  Department,  and  that  in 
case  of  default  to  keep  such  highways  in  repair  the  Department 
shall  be  liable  for  damages  sustained  by  any  person  by  reason 
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of  such  default.  Subs.  9 of  s.  75  sets  out  that  the  liability 
imposed  upon  the  Department  of  Highways  “shall  not  extend 
to  any  case  in  which  a municipal  corporation  owning  or  having 
jurisdiction  over  the  highway  would  not  have  been  liable  for  the 
injury  sustained”. 

It  was  held  by  the  Supreme  Court  of  Canada  in  The  City  of 
Vancouver  v.  Cummings  (1912),  46  S.C.R.  457,  2 D.L.R.  253,  2 
W.W.R.  66,  22  W.L.R.  164,  that  where  an  accident  has  occurred 
from  the  imperfect  repair  of  a road,  a presumption  arises  with- 
out evidence  of  notice  that  the  duty  relative  to  repair  has  been 
neglected.  This  doctrine  was  approved  by  this  Court  in  ^audios 
V.  Township  of  Brant  (1921),  49  O.L.R.  142,  58  D.L.R.  673,  and 
later  in  Greer  v.  Township  of  Mulmur^  59  O.L.R.  259,  [-1926] 
4 D.L.R.  132,  where  it  was  said  that  when  want  of  repair  of  a 
highway  is  shown  a prima  facie  case  is  made  out.  It  is  then  for 
the  municipality  to  show  that  the  want  of  repair  existed  not- 
withstanding all  reasonable  efforts  on  the  part  of  the  munic- 
ipality to  comply  with  the  law.  In  the  older  cases  the  rule  was 
stated  to  be  that  in  order  to  render  a municipality  liable  for 
failing  to  keep  a highway  in  repair,  there  must  have  been  actual 
notice  of  the  state  of  non-repair  and  reasonable  time  to  remedy 
it,  or  the  condition  must  have  continued  for  so  long  that  notice 
and  time  to  overcome  the  defect,  or  in  a proper  case  to  give 
suitable  warning,  was  to  be  implied. 

In  Jamieson  v.  The  City  of  Edmonton,  54  S.C.R.  443,  36 
D.L.R.  465,  [1917]  1 W.W.R.  1510,  Duff  J.  (afterwards  C.J.C.), 
in  commenting  upon  a condition  present  in  one  of  the  city  streets 
which  had  caused  an  accident,  said:  “ ...  if  due  diligence  had 

been  used  by  the  municipality  and  those  entrusted  by  the  munic- 
ipality with  the  care  of  the  streets”,  the  state  of  non-repair  of 
the  sidewalk  there  in  question  would  have  been  known  by  the 
persons  responsible. 

I am  of  the  opinion  that  the  language  of  Duff  J.,  which  I have 
just  quoted,  may,  with  necessary  alterations  to  comply  with  the 
facts  of  the  present  case,  be  applied  to  the  present  appeal.  It  is 
obvious  from  the  evidence  of  the  sub-foreman  Baker  that  he 
made  a most  cursory  inspection  of  the  conditions  which  menaced 
the  highway  and  which  existed  where  it  crossed  over  and  above 
the  culvert  in  question,  when  he  passed  over  this  portion  of  the 
road  in  his  motor  truck  on  several  days  before  the  accident 
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happened.  The  fact  that  the  water  was  at  one  point  level  with 
the  surface  of  the  roadway,  only  a few  feet  distant  from  where 
the  culvert  passed  under  the  road,  should  have  induced  him  to 
make  a more  careful  survey  of  probable  danger  to  the  highway 
than  he  did,  and  have  induced  him  to  do  what  his  superior  Park 
said  he  would  have  done,  namely,  to  have  placed  a man  to 
watch  the  road  in  case  of  it  becoming  dangerous  to  traffic  and 
also  to  have  reported  the  existing  conditions  to  his  headquarters. 

The  absence  of  due  diligence  on  the  part  of  those  entrusted 
with  the  care  of  the  highway  in  ascertaining  that  a dangerous 
condition  existed,  so  that  those  using  the  road  would  receive 
warning,  and  so  that  the  danger  might  be  averted  by  those 
responsible  for  the  repair  of  the  highway,  was  in  my  opinion  a 
failure  to  discharge  a duty  which  would  be  cast  upon  a munic- 
ipality in  relation  to  a road  under  its  charge  where  similar 
conditions  existed,  and  which  therefore,  in  the  present  case, 
was  cast  upon  the  Department  of  Highways  by  virtue  of  subs. 
9 of  s.  75  of  the  statute. 

In  the  comparatively  recent  appeal  to  the  Supreme  Court 
of  Canada  of  McCready  v.  The  County  of  Brant,  [1939]  S.C.R. 
278,  [1939]  3 D.L.R.  358,  the  obligation  resting  upon  a munic- 
ipality in  Ontario  with  respect  to  keeping  the  highways  in 
repair  was  discussed,  and  Mr.  Justice  Kerwin,  at  p.  282,  ex- 
pressed the  following  opinion: 

“The  obligation  of  a municipality  in  Ontario  has  been  con- 
sidered in  numerous  cases  in  the  courts  of  that  province  but  the 
problem  has  always  been  to  apply  the  principle  as  exemplified 
in  the  words  of  Chief  Justice  Armour  in  Foley  v.  East  Flam- 
borough  (1898),  29  O.R.  139,  at  141: 

“ T think  that  if  the  particular  road  is  kept  in  such  a reason- 
able state  of  repair  that  those  requiring  to  use  the  road  may, 
using  ordinary  care,  pass  to  and  fro  upon  it  in  safety,  the  re- 
quirement of  the  law  is  satisfied.’  ” 

Kerwin  J.  also  referred  to  the  words  used  by  Duff  C.J.C.  in 
Town  of  Oakville  v.  Cranston  (1917),  55  S.C.R.  630,  39  D.L.R. 
762,  where  the  Chief  Justice  of  Canada  said: 

“The  duty  of  the  municipality  ...  is  to  maintain  its  roads  in 
a reasonable  state  of  repair,  in  other  words,  in  a reasonably 
safe  condition  in  so  far  as  that  can  be  done  by  the  exercise  of 
due  diligence — Jamieson  v.  Edmonton,  [supra] — safe,  that  is 
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to  say,  for  people  using  them  lawfully  and  reasonably,  due 
regard  always  being  had  in  deciding  what  is  reasonable  in  both 
these  connections  to  the  nature  of  the  locality,  the  season  of  the 
I year,  the  weather  and  the  frequency  of  travel.” 

I Having  reached  the  conclusion  that  the  appellant  was  negli- 
gent in  not  keeping  the  highway  in  question  in  a reasonably  safe 
condition,  it  is  not  necessary  for  the  disposition  of  this  appeal 
to  discuss  as  a cause  of  the  accident  the  alleged  negligence  on 
the  part  of  the  Department  of  Highways  in  not  enlarging  the 
I size  of  the  culvert  when  the  roadway  was  widened  in  the  year 
! 1946,  when  the  then  existing  culvert  was  lengthened  by  the 

insertion  of  a metal  pipe  into  the  old  box  culvert,  in  view  of  the 
conditions  known  to  exist  relating  to  flood  waters  in  the  spring- 
time of  the  year.  However,  I think  I should  state,  in  the  light 
of  the  evidence  upon  this  aspect  of  the  case  given  by  the 
I engineers  of  the  Department,  that  in  my  opinion  such  a degree 
I of  care  as  would  be  required  under  the  circumstances  was  not 
I taken  when  the  roadway  was  widened,  to  guard  against  a 
future  dangerous  condition  of  the  highway  which  might  be 
! caused  by  flood  waters. 

! I would  like  to  add  that  the  Court  received  much  assistance 
from  the  able  arguments  of  counsel;  Mr.  Fleming  clearly  and 
forcibly  presented  every  contention  which  could  in  any  respect 
advance  the  appellant’s  case. 

The  issue  relating  to  the  amount  of  damages  was  determined 
against  the  appellant  at  the  conclusion  of  the  hearing  of  the 
appeal. 

I am  of  the  opinion  that  the  appeal  should  be  dismissed  with 
costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  plaintiff s,  respondents:  Rdbh,  Park  d 

Lennox,  Belleville. 

I Solicitors  for  the  defendant,  appellant:  Kingsmill,  Mills, 

j Price  d Fleming,  Toronto. 

I 

I 
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[COURT  OF  APPEAL.] 

Re  McKee;  McKee  v»  McKee. 

Infants — Custody — Jurisdiction  of  Courts — Residence  and  Domicile  of 

Parents  and  Infant — Welfare  of  Child — Procedure — Habeas  Corpus 

— Application  for  Custody — Trial  of  Issue — The  Infants  Act,  R.S.O. 

1937,  c.  215,  s.  1(1). 

The  Supren>e  Court  of  Ontario  has  jurisdiction  to  entertain  an  applica- 
tion for  the  custody  of  an  infant  who  is  in  fact  within  Ontario,  not- 
withstanding the  fact  that  both  parents  are  citizens  of  the  United 
States  of  America,  and  ordinarily  domiciled  and  resident  there,  and 
that  a Court  in  that  country  has  already  adjudicated  as  to  the  cus- 
tody of  the  infant,  at  a time  when  the  infant  was  in  the  United 
States.  The  paramount  consideration  on  such  an  application,  as  on 
any  other  relating  to  the  custody  of  infants,  must  be  the  welfare  of 
the  child. 

An  objection  to  the  form  of  the  proceedings,  in  a matter  relating  to  the 
custody  of  an  infant,  should  not  be  allowed  to  prevail  if  the  Court 
has  come  to  the  conclusion  that  one  of  the  parties  to  the  proceedings 
should  have  the  custody,  as  against  the  other.  Where  the  whole 
question  has  been  considered  on  its  merits,  the  proceedings  should 
not  be  treated  as  ineffective  merely  because  of  a defect  in  them. 
Judgment  of  Wells  J.,  [1947]  O.R.  819,  affirmed,  Robertson  C.J.O. 
dissenting. 

An  appeal  by  Evelyn  McKee,  mother  of  an  infant,  from  the 
order  of  Wells  J.,  [1947]  O.R.  819,  [1947]  4 D.L.R.  579,  award- 
ing the  custody  of  the  infant  to  its  father. 

9th,  10th,  11th,  12th,  16th  and  17th  March  1948.  The  appeal 
was  heard  by  Robertson  C.J.O.  and  Hogg  and  Aylesworth 
JJ.A. 

R.  I.  Ferguson,  K.C.,  for  the  appellant:  There  is  an  impor- 
tant distinction,  which  the  trial  judge  failed  to  observe,  in  applica- 
tions for  custody  based  upon  foreign  judgments,  according  to 
whether  or  not  the  child  has  a bona  fide  residence  within  the 
jurisdiction.  Here  neither  the  respondent  nor  the  child  had  a 
bona  fide  residence  (still  less  a domicile)  within  Ontario,  and  the 
order  of  the  Court  of  the  domicile  should  accordingly  have  been 
upheld.  [Robertson  C.J.O.:  In  habeas  corpus  proceedings  it 

is  neither  domicile  nor  residence  that  gives  jurisdiction,  but 
mere  physical  presence  within  the  jurisdiction.]  It  is  not  the 
duty  of  the  Court  to  settle  disputes  between  foreigners:  Wanzer 
Lamp  Co.  v.  Woods  et  al.  (1890) , 13  P.R.  511. 

The  divorce  judgment  of  1942  has  been  treated  by  all  parties 
as  a valid  judgment,  and  the  order  of  1945  was  a mere  modifica- 
tion of  the  original  judgment.  The  judgment  which  should 
concern  the  Court,  therefore,  is  that  of  1942,  as  modified. 

A foreign  judgment  awarding  custody  of  a foreign  infant  is 
in  no  different  position  from  any  other  foreign  judgment:  Dicey, 
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Conflict  of  Laws,  5th  ed.  1932,  pp.  448,  461-6.  Such  a judgment 
is  presumed  to  be  valid  until  the  contrary  is  proved.  It  cannot 
be  impeached  for  error  in  law  or  in  fact,  and  rights  acquired 
under  it  are  entitled  to  recognition  to  the  same  extent  as  any 
other  rights.  Where  a foreign  judgment  has  not  been  impeached 
for  fraud,  the  doctrine  of  res  judicata  applies,  and  the  case 
should  not  be  retried  on  its  merits  in  this  Court.  [Robertson 
C.J.O.:  Is  the  Ontario  Court  merely  to  echo  what  has  been 

said  by  the  Courts  of  California?  Have  we  no  right  to  inquire 
into  the  respective  rights  to  custody?]  All  that  the  trial  judge 
was  entitled  to  take  into  consideration  was  any  change  in  cir- 
cumstances since  the  date  of  the  foreign  judgment:  Dicey, 

op,  dt.y  p.  448;  Wallis  v.  Wallis  and  Grants  23  Sask.  L.R.  489, 
[1929]  1 W.W.R.  631,  [1929]  2 D.L.R.  253;  Pemberton  v. 
Hughes,  [1899]  1 Ch.  781  at  790. 

The  Ontario  Court,  even  if  it  has  jurisdiction  to  appoint  a 
guardian,  should  recognize  the  foreign  guardian,  particularly 
where  the  child  is  not  bona  fide  within  the  jurisdiction,  and 
should  apply  the  law  of  the  child’s  domicile.  [Robertson 
C. J.O. : Jurisdiction  depends  upon  residence,  or  presence,  rather 
than  domicile.]  Yes,  but  civil  status,  and  consequent  rights  and 
disabilities,  are  determined  solely  according  to  domicile:  In  re 

Kinney  (1875),  6 P.R.  245;  Westlake,  Private  International  Law, 
7th  ed.  1925,  p.  409.  The  domicile  of  this  child  does  not  depend 
upon  that  of  his  father.  By  the  law  of  Michigan  a mother  is 
entitled  to  custody  of  her  child  until  it  attains  the  age  of  12, 
unless  she  is  not  of  good  moral  character:  Epstein  v.  Epstein 

(1926),  234  Mich.  200.  Where  the  mother  has  custody,  then  it 
is  her  domicile,  and  not  that  of  the  father,  which  determines  the 
child’s  domicile:  In  re  Volk  (1931) , 254  Mich.  25,  235  N.W.  854. 
No  application  was  made  by  the  father  in  Michigan  because, 
the  California  Court  having  awarded  custody  to  the  mother,  he 
knew  that  the  Michigan  Court  would  recognize  that  judgment. 

It  is  questionable  to  what  extent  s.  1 of  The  Infants  Act, 
R.S.O.  1937,  c.  215,  applies  to  this  proceeding.  If  the  Courts 
of  Michigan  will  recognize  the  judgment  of  the  California  Court 
as  to  custody,  our  Courts  should  do  likewise.  We  have  the  same 
law  as  to  divorce:  Armitage  v.  The  Attorney -General;  Gillig  v. 
Gillig,  [1906]  P.  135.  Further,  the  respondent  is  estopped  from 
denying  the  validity  of  the  California  orders.  He  has  acted 
upon  the  divorce  judgment,  and  he  cannot  treat  a judgment  as 
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good  for  one  purpose  and  bad  for  another:  Dicey,  op.  cit.,  p. 

398.  He  himself  invoked  the  jurisdiction  of  the  California 
Courts,  and  having  done  so  he  is  bound  by  their  judgments. 
As  to  the  circumstances  generally  in  which  one  is  bound  by  a 
foreign  judgment,  I refer  to  Cheshire,  Private  International 
Law,  3rd  ed.  1947,  p.  783;  Westlake,  op.  pp.  403-4.  A judg- 
ment awarding  custody  is  a judgment  in  personam:  Re  Hard- 

ing, 63  O.L.R.  518,  [1929]  2 D.L.R.  623. 

The  respondent  has  done  nothing  to  establish  a new  domicile. 
He  has  neither  applied  for  naturalization  nor  changed  his  busi- 
ness connections. 

In  no  case  where  there  was  an  order  of  a foreign  Court 
dealing  with  the  custody  of  a child  domiciled  within  the  juris- 
diction of  that  Court  have  the  Courts  of  Ontario  interfered. 
Re  Gay,  59  O.L.R.  40,  [1926]  3 D.L.R.  349,  and  the  cases  follow- 
ing it  all  derive  from  Johnstone  et  al.  v.  Beattie  (1843),  10  Cl. 
& Fin.  42,  8 E.R.  657,  where  it  was  decided  that  a foreign 
guardian  as  such  had  no  status  in  England,  and  that  the  English 
Courts  might  appoint  a guardian  despite  the  existence  of  a 
foreign  guardian.  This  case  was  followed  both  in  Stuart  v.  The 
Marquis  of  Bute;  Stuart  v.  Moore  (1861),  9 H.L.  Cas.  440,  11 
E.R.  799,  and  Woodworth  v.  Spring  (1862),  4 Allen  (Mass.)  321, 
But  the  law  has  been  greatly  modified  since  those  decisions : see 
Wharton,  Conflict  of  Laws,  3rd  ed.  1905,  vol.  I,  p.  585;  Eversley 
on  Domestic  Relations,  5th  ed.  1937,  p.  542.  Two  Ontario  cases 
are  In  re  Kinney,  supra,  and  Re  Ethel  Davis  (1894),  25  O.R.  579. 

Where  the  child  has  been  brought  into  this  jurisdiction  by 
stealth,  the  welfare  of  the  child  is  not  the  paramount  considera- 
tion. All  that  the  Court  is  entitled  to  consider  is  any  change  in 
the  circumstances  since  the  foreign  judgment:  : Dicey,  op.  cit., 
p.  552.  [Aylesworth  J.A.:  The  Court  must  consider  the 

present  character  and  conduct  of  the  parties.]  That  might  be 
true  if  there  had  been  any  lapse  of  time  since  the  California 
judgment,  but  the  appellant  came  to  Ontario  immediately  after 
the  termination  of  the  proceedings  in  California.  The  Court 
of  her  domicile  has  decided  the  matter.  The  order  of  the 
foreign  Court  gave  custody  to  the  mother,  and  that  order  was 
in  force.  The  only  way  to  rescind  or  curtail  that  order  was  to 
apply  to  the  Court  which  made  it. 

All  that  was  required  in  an  Ontario  Court  was  the  proceed- 
ing by  habeas  corpus,  and  it  was  never  the  appellant’s  intention 
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j to  make  an  application  for  custody  under  The  Infants  Act. 

I [Robertson  C.J.O.:  There  must  be  something  more  than  a 

i writ  of  habeas  corpus,  because  that  only  ensures  the  production 
of  the  child  in  court.]  Re  Smart  Infants  (1887),  12  P.R.  2,  is 
an  authority  for  the  sufficiency  of  habeas  corpus  alone.  [Robert- 
son C.J.O.:  Your  position  is  that  the  mother,  being  entitled 

under  the  foreign  order  to  the  custody  of  her  child,  need  do  no 
more  than  show  that  fact  to  the  Court,  having  obtained  pro- 
duction of  the  child.  But  you  did  not  stop  there.]  There  should 
not  have  been  an  application  for  custody  under  the  Act,  but 
nevertheless  the  mother  is  still  entitled  to  custody. 

I The  question  of  residence  is  solely  one  of  fact,  and  it  has 
! been  held  repeatedly  that  there  is  no  residence  merely  because 
I of  being  in  a place  for  a special  or  temporary  purpose:  National 
! Sanitarium  Association  v.  City  of  Toronto,  59  O.L.R.  16,  [1926] 

, 3 D.L.R.  279. 

Although  the  welfare  of  the  infant  is  the  primary  considera- 
tion in  cases  to  which  The  Infant  Act  applies,  it  is  not  the  sole 
consideration,  but  only  one  of  several:  Re  Orr,  [1933]  O.R.  212, 
[1933]  2 D.L.R.  77;  Re  Faulds  (1906),  12  O.L.R.  245;  Harris  v. 
Carson  (1921),  51  O.L.R.  37  at  40,  64  D.L.R.  659  affirmed 
(1922) , 51  O.L.R.  at  41,  69  D.L.R.  708. 

I Either  the  California  judgment  was  final,  in  which  case  the 
Ontario  Court  has  no  right  to  interfere,  or  it  was  not  final,  in 
i which  case  an  application  should  be  made  in  California  to  alter 
I it:  Westergaard  v,  Westergaard,  [1914]  S.C.  977  at  980. 

G.  H.  Lochead,  for  the  respondent:  The  physical  presence 

of  the  child  gave  jurisdiction  to  the  Ontario  Court.  There  was  a 
return  to  the  writ  of  habeas  corpus,  and  Smily  J.  directed  an 
issue.  The  appellant  made  a formal  application  for  custody, 

I and  after  the  issue  was  directed  the  habeas  corpus  proceedings 
were  at  an  end,  and  the  matter  proceeded  in  the  usual  way  under 
The  Infants  Act.  In  Re  Smart  Infants  (1887),  12  P.R.  2,  the 
question  was  solely  one  of  procedure;  here  there  was  a substan- 
tive application  for  custody.  Smily  J.  could  either  dispose  of 
the  matter  summarily  or  direct  an  issue,  and  he  chose  the  latter 
course.  The  trial  of  the  issue  was  directed  to  the  very  matter 
of  the  appellant’s  application,  and  this  is  an  appeal  solely  from 
the  order  of  Wells  J.  on  the  issue.  Leave  to  appeal  from  the 
order  of  Smily  J.  was  sought  and  refused.  The  issue,  being 
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based  upon  substantive  law,  must  be  determined  according  to 
The  Infants  Act,  and  the  welfare  of  the  child  is  therefore  the 
paramount  consideration. 

There  is  evidence  to  indicate  that  the  respondent  had  a bona 
fide  residence  in  Ontario,  and  even  that  he  had  acquired  a domi- 
cile of  choice  here,  and  consequently  the  infant  has  both  a 
domicile  and  a residence  here.  There  is  no  necessity  for  a 
change  of  allegiance  in  order  to  establish  a new  domicile:  Dicey, 
op.  cit.y  p.  89.  The  respondent  has  had  close  personal  and 
business  connections  in  this  country  for  years,  and  the  purchase 
of  a farm  in  Ontario  establishes  both  the  factum  and  the  animus. 

The  child’s  domicile  at  the  time  of  the  1945  California  judg- 
was  the  same  as  his  father’s,  viz.,  in  Michigan,  and  since  he  was 
neither  resident  nor  physically  present  in  California,  the  Court 
there  acted  wholly  without  jurisdiction.  We  cannot  assume 
that  the  Courts  of  Michigan  would  have  enforced  the  California 
order,  and  the  removal  of  the  child  from  that  State  was  not 
contumacious.  As  between  different  States  of  the  Union,  the 
position  is  the  same  as  it  is  in  Ontario,  under  Re  Gay,  59  O.L.R. 
40,  [1926]  3 D.L.R.  349.  There  being  no  evidence  as  to  the 
law  of  Michigan,  we  must  assume  that  it  is  the  same  in  this 
respect  as  the  law  of  Ontario:  Dicey,  op.  cit.,  pp.  859,  886;  6 

Halsbury  2nd  ed.  1932,  p.  364,  para.  421.  In  any  case,  the  opera- 
tion of  the  1945  order  was  suspended  by  the  proceedings  in 
appeal,  and  according  to  the  evidence  the  jurisdiction  of  the 
trial  Court  would  not  re-attach  until  the  remittitur  came  down. 
This  had  not  happened  when  we  took  the  child  out  of  Michigan 
and  into  Ontario,  and  he  was  therefore  lawfully  in  our  custody 
at  that  time.  In  no  circumstances  could  the  bringing  of  him 
into  Canada  be  considered  a breach  of  s.  316  of  The  Criminal 
Code,  R.S.C.  1927,  c.  36. 

The  cases  make  it  abundantly  clear  that  jurisdiction  with 
respect  to  infants  is  based  upon  physical  presence  or  residence 
within  the  jurisdiction,  rather  than  domicile:  6 Halsbury,  p. 

323,  para.  377;  Johnstone  et  al.  v.  Beattie  (1843),  10  Cl.  & Fin. 
42,  8 E.R.  657;  Stuart  v.  The  Marquis  of  Bute;  Stuart  v.  Moore 
(1861),  9 H.L.  Cas.  440,  11  E.R.  799;  Dawson  v.  Jay;  In  re 
Dawson  (1854),  3 DeG.  M.  & G.  764,  43  E.R.  300;  Loasby  v. 
Home  Circle  et  al.  (1893),  Tru.  (N.B.)  533;  Re  Mott  (1912), 
4 Alta.  L.R.  193,  1 W.W.R.  833,  20  W.L.R.  369,  5 D.L.R.  406; 
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Re  Hilker  (1914),  6 O.W.N.  82,  26  O.W.R.  385,  16  D.L.R.  868; 
In  re  Volk  (1931),  254  Mich.  25,  235  N.W.  854. 

Where  there  is  a question  as  to  the  validity  of  a judgment, 
the  important  date  is  that  at  which  the  proceedings  were  in- 
stituted, not  that  of  the  judgment:  Dicey,  op.  cit.,  p.  398;  5 

C.E.D.  (Ont.),  pp.  198  et  seq.;  Emanuel  et  al.  v.  Symon^  [1908] 
1 K.B.  302;  Re  Ethel  Davis  (1894),  25  O.R.  579. 

Even  if  the  respondent  is  held  to  have  attorned  to  the  Cali- 
fornia Court,  he  is  still  entitled  to  deny  its  jurisdiction:  13 

Halsbury,  2nd  ed,  1934,  p.  328,  para.  493;  Toronto  Railway 
Company  v.  The  City  of  Toronto,  [1904]  A.C.  809,  C.R.  [13] 
A.C.  324;  Zycklinski  v.  Zycklinski  (1862),  2 Sw.  & Tr.  420,  164 
E.R.  1059;  Dicey,  op.  cit.,  pp.  221-2.  Submission  cannot  give 
jurisdiction  where  there  is  no  other  foundation  for  jurisdiction: 
Armitage  v.  The  Attorney -General;  GiUig  v.  Gillig,  [1906]  P. 
135;  Chatenay  v.  Chatenay,  53  B.C.R.  13,  [1938]  1 W.W.R.  885, 
[1938]  3 D.L.R.  379;  6 Halsbury,  p.  329,  para.  384;  Papadopoulos 
V.  Papadopoulos,  [1930]  P.  55;  Thompson  v.  Crawford  {falsely 
called  Thompson),  [1932]  O.R.  281,  [1932]  2 D.L.R.  466, 
affirmed  [1932]  4 D.L.R.  206;  Cody  v.  Cody,  21  Sask.  L.R.  391, 
[1927]  1 W.W.R.  603,  [1927]  3 D.L.R.  349. 

Even  if  the  California  judgment  is  considered  valid,  it  is 
still  not  enforceable  per  se  in  Ontario,  but  is  only  a matter  of 
evidence,  among  others,  to  be  given  great  weight,  but  not 
binding  on  the  Court  here.  The  only  foreign  judgments  which 
are  binding  and  enforceable  in  our  courts  are:  (1)  judgments 

in  rem,  and  (2)  judgments  in  personam  which  are  final  and 
based  upon  debts  or  money  demands.  There  is  no  question  that 
the  1945  California  judgment  is  one  in  personam  rather  than 
in  rem,  and  it  does  not  fulfil  the  conditions  required  in  respect 
of  such  judgments. 

As  to  the  enforceability  of  judgments  for  debt,  see  De  Cosse 
Brissac  v.  Rathhone  et  al.  (1861),  6 H.  & N.  301,  158  E.R.  123; 
Cheshire,  op.  cit.,  p.  780,  setting  out  s.  9(2)  (h)  of  The  Adminis- 
tration of  Justice  Act,  1920  (Imp.),  c.  81;  Russell  et  ux.  v.  Smyth 
(1842),  9 M.  & W.  810  at  819,  152  E.R.  343;  Phillips  v.  Batho, 
[1913]  3 K.B.  25. 

As  to  whether  or  not  a foreign  judgment  is  final,  the  test  is 
whether  it  will  be  treated  by  the  foreign  Court  as  constituting 
res  judicata.  An  English  Court  will  not  give  effect  to  a foreign 
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judgment  which  is  likely  to  be  abrogated  by  the  foreign  Court: 
6 Halsbury,  p.  326,  para.  381.  A judgment  is  not  final  if  the 
same  Court  which  pronounced  it  has  power  to  rescind  or  vary 
it:  Beatty  v.  Beatty  (1924),  93  L.J.K.B.  750. 

The  Ontario  Court  having  jurisdiction,  the  paramount  con- 
sideration must  be  the  welfare  of  the  infant,  and  this  is  true 
even  if  the  infant  has  been  clandestinely  brought  within  the 

jurisdiction:  In  re  B ’s  Settlement,  [1940]  Ch.  54;  Nugent 

V.  Vetzera  (1866),  L.R.  2 Eq.  704;  Re  Savini;  Savini  v.  Lousada 
(1870),  22  L.T.  61;  In  re  Chisholm  (1913),  47  N.S.R.  250,  13 
D.L.R.  811,  13  E.L.R.  182;  In  re  Porteous;  Porteous  v.  Papineau, 
51  B.C.R.  522,  [1937]  3 D.L.R.  592;  Re  E.  (1921),  19  O.W.N. 
534,  affirmed  20  O.W.N.  92;  Re  Gay,  supra;  Re  Snyder;  Snyder 
V,  Snyder,  38  B.C.R.  336,  [1927]  2 W.W.R.  240,  [1927]  3 D.L.R. 
151.  The  principle  of  comity  of  nations  should  not  override  the 
welfare  of  the  infant:  Woodworth  v.  Spring  (1862),  4 Allen 
(Mass.)  321.  In  Wallis  v.  Wallis  and  Grant,  23  Sask.  L.R.  489, 
[1929]  1 W.W.R.  631,  [1929]  2 D.L.R.  253,  the  Court  was 
dealing  with  an  earlier  custody  decree  of  the  same  Court,  as 
was  the  case  in  Menary  v.  Menary,  [1942]  O.W.N.  417,  [1942] 
3 D.L.R.  746.  Re  Ethel  Davis,  supra,  is  distinguishable  in  that 
the  infant  was  in  the  foreign  jurisdiction.  Rex  v.  Hamilton 
(1910)  22  O.L.R.  484,  17  C.C.C.  410,  being  a criminal  case,  is 
inapplicable,  and  was  distinguished  in  Re  Gay,  supra.  Re  Shand, 
62  O.L.R.  145,  [1928]  2 D.L.R.  981,  was  overruled  by  Re  Hard- 
ing, 63  O.L.R.  518,  [1929]  2 D.L.R.  623.  Westergaard  v.  Wester- 
gaard,  [1914]  S.C.  977,  is  not  an  authority  against  the  juris- 
diction of  the  Court  where  the  child  is  found. 

Since  the  1945  California  judgment  is  not  res  judicata,  our 
Court  has  the  right  to  inquire  into  matters  before  it,  in  deter- 
mining the  fitness  of  the  parties  to  have  custody.  Even  if  it 
were  treated  as  res  judicata,  this  could  apply  only  to  matters 
which  occurred  before  it  was  pronounced,  and  the  Court  would 
be  entitled  to  consider  any  change  of  circumstances  since  its 
pronouncement:  6 C.E.D.  (Ont.),  p.  448;  Davidson  v.  Forbes 

(1915),  9 O.W.N.  145.  The  California  judgment  itself  shows 
what  matters  were  considered  by  the  Court  (e.g.,  the  inacces- 
sibility of  the  place  where  the  child  was  kept,  the  inadequacy  of 
schooling,  etc.).  There  has  been  a definite  change  in  these 
respects,  and  a most  important  point  is  that  the  child  is  now 
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almost  three  years  older  than  when  the  1945  judgment  was 
given,  and  he  has  now  reached  an  age  where  his  father  should 
have  custody:  Re  Orr,  [1933]  O.R.  212,  [1933]  2 D.L.R.  77. 

The  father’s  conduct  does  not  disentitle  him  to  custody.  The 
1941  agreement  had  been  abrogated  by  the  subsequent  judg- 
ment, the  only  part  of  it  which  the  Court  approved  being  as  to 
maintenance.  In  any  event,  no  agreement  as  to  custody  of  a 
child  is  binding  on  the  parents,  or  to  be  placed  above  the  child’s 
interests:  Re  Mott,  supra;  Roberts  v.  Hall  (1882),  1 O.R.  388; 
Barrett  v.  Barrett  (1906),  6 Terr.  L.R.  274,  4 W.L.R.  7;  Re 
Armstrong  (1915),  8 O.W.N.  567. 

In  habeas  corpus  proceedings  generally,  the  rule  is  that  the 
fact  of  unlawful  detention  alone  gives  jurisdiction  to  the  Court: 
Barnardo  v.  Ford,  [1892]  A.C.  326;  Rex  v.  Wong  Foon  Sing 
(1925),  36  B.C.R.  120,  44  C.C.C.  133  at  136.  Smily  J.  there- 
fore had  jurisdiction  to  inquire  into  the  whole  matter  in  order 
to  ascertain  whether  the  child  was  unlawfully  detained.  Under 
s.  7 of  The  Habeas  Corpus  Act,  R.S.O.  1937,  c.  129,  the  judge 
before  whom  the  matter  comes  may  direct  a specific  issue  to 
determine  the  truth  of  a particular  allegation,  as  in  Re  Gibson 
(1907),  15  O.L.R.  245,  or  one  for  inquiry  upon  some  particular 
matter  {e.g.,  here,  the  validity  of  the  California  judgment  under 
which  the  appellant  claimed),  with  a report  back.  Instead  of 
adopting  either  of  these  courses,  he  directed  the  trial  of  an 
issue  as  to  the  very  question  of  the  right  to  custody,  leaving  the 
whole  matter  before  him  to  be  determined  by  the  judge  trying 
the  issue.  Re  Kenna  (1913),  29  O.L.R.  590,  15  D.L.R.  844, 
shows  that  even  where  the  proceedings  originate  in  habeas 
corpus  the  welfare  of  the  child  is  the  governing  consideration; 

I see  also  Stevenson  v.  Florant,  [1927]  A.C.  211,  [1926]  4 D.L.R. 
897,  46  C.C.C.  362.  The  directing  of  an  issue  is  not  uncommon 
in  habeas  corpus  proceedings:  Re  Lawlor  (1921),  20  O.W.N. 

140;  In  re  Andrews  (1873),  L.R.  8 Q.B.  153;  Re  Mott,  supra; 
Ney  V.  Ney  (1913),  4 O.W.N.  935,  24  O.W.R.  193,  11  D.L.R.  100 
affirmed  4 O.W.N.  1536,  24  O.W.R.  873,  12  D.L.R.  248. 

' The  evidence  does  not  show  anything  in  the  respondent’s 

life  or  habits  to  disentitle  him  to  the  custody  of  the  child, 
while  the  conduct  of  the  appellant  stamps  her  as  utterly  unfit: 
Re  Crux  Infants  (1916),  33  W.L.R.  932;  Graham  v.  Graham 
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(1923),  23  O.W.N.  560;  Re  Fleet  (1920),  18  O.W.N.  14;  Sut- 
cliffe V,  Sutcliffe,  [1930]  2 D.L.R.  645,  [1930]  1 W.W.R.  625. 

R.  /.  Ferguson,  K.C.,  in  reply:  The  chief  attack  upon  the 

California  judgment  is  against  its  validity.  The  authorities  say 
that  a foreign  judgment  is  prima  facie  deemed  to  be  valid, 
and  the  onus  is  on  those  who  allege  that  it  is  invalid.  The 
1945  order  is  an  order  of  a superior  Court,  and  it  should  be 
presumed  that  it  was  made  within  the  Court’s  jurisdiction, 
unless  absence  of  jurisdiction  is  clearly  shown:  The  Mayor  and 

Aldermen  of  the  City  of  London  v.  Cox  et  al.  (1866),  L.R.  2 
H.L.  239.  The  child  was  within  the  jurisdiction  in  1942,  having 
been  born  in  California,  and  he  was  there  when  the  order  was 
made  in  1945.  If  the  Court  had  no  jurisdiction,  why  did  the 
respondent  apply  there  for  custody?  All  the  cases  of  estoppel 
cited  by  the  respondent  dealt  with  judgments  in  divorce  matters, 
which  affect  custody.  I refer  to  Read,  Recognition  and  Enforce- 
ment of  Foreign  Judgments,  1937,  p.  258. 

The  judgment  is  also  attacked  on  the  basis  that  the  grounds 
for  it  were  insufficient  but  if  the  California  Court  had  jurisdic- 
tion, an  Ontario  Court  is  not  entitled  to  inquire  into  the  grounds 
upon  which  it  exercised  that  jurisdiction:  Eater  v.  Eater,  other- 
wise Lowe,  [1906]  P.  209  at  232. 

The  validity  of  a judgment,  and  its  enforceability  as  such  in 
a foreign  country,  are  not  by  any  means  the  same  thing.  Even 
if  a judgment  cannot  be  sued  on,  it  may  yet  be  valid  and  conclu- 
sive between  the  parties : In  re  Eergman  and  Waldron,  17  Sask. 
L.R.  497,  [1923]  3 W.W.R.  70,  [1923]  4 D.L.R.  56.  Mrs.  McKee, 
having  an  order  for  custody  which  was  conclusive  as  between 
her  and  her  husband,  should  have  been  granted  custody  im- 
mediately upon  the  return  to  the  writ  coming  before  Smily  J. 

Cur.  adv.  vult. 

24th  June  1948.  Robertson  C.J.O.  {dissenting) : — This  is 
an  appeal  by  Evelyn  McKee,  the  mother  of  the  infant,  Terry 
Alexander  McKee,  from  the  order  of  Wells  J.,  dated  18th 
October  1947,  whereby  he  awarded  the  sole  custody  of  the 
infant  to  his  father,  the  respondent  Mark  T.  McKee,  with  a 
provision  that  the  appellant  have  reasonable  access  to  the  infant 
once  a week  during  reasonable  hours. 

Both  parties  are  citizens  of  the  United  States  of  America. 
They  were  born  there  and  were  married  there  and  have  always 
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lived  there.  The  infant  was  born  in  the  State  of  California  on  the 
14th  July  1940.  The  appellant  and  respondent  were  married  in 
1933.  The  appellant  was  then  about  25  years  of  age  and  the 
respondent  some  20  years  older.  Each  of  them  had  had  an 
earlier  marriage.  The  appellant  had  one  child  by  her  former 
marriage.  The  respondent  had  eleven  children  by  his  former 
marriage.  After  residing  together  in  Washington,  D.C.,  Port 
Austin,  Michigan,  and  Milwaukee,  Wisconsin,  the  respondent, 
in  1937,  purchased  a house  in  Azusa,  in  the  State  of  California, 
and  that  became  the  family  residence,  although  respondent 
says  that  he  never  abandoned  residence  at  Port  Austin  in  the 
i State  of  Michigan. 

In  December  1940  the  husband  and  wife  separated,  and  they 
have  not  cohabited  since.  Terry  Alexander  McKee  who,  was 
then  five  months  old,  remained  with  his  mother,  the  appellant, 
until  December  1942.  On  4th  September  1941  an  agreement  was 
entered  into  between  appellant  and  respondent,  which  is  some- 
times referred  to  in  these  proceedings  as  the  “property  settle- 
ment agreement”.  Its  provisions  cover  other  matters  than 
property  and  financial  arrangements.  While  there  is  nothing 
in  the  agreement  as  to  the  custody  of  the  infant,  Terry,  clause 
I 5 of  the  agreement  is  as  follows: 

“(5)  It  is  further  understood  and  agreed  that  neither  of  the 
I parties  hereto  shall  remove  Terry  Alexander  McKee^  son  of 
I the  parties  hereto,  from  or  out  of  the  United  States  of  America 
I without  the  written  permission  of  the  party  not  so  removing,  or 
wishing  to  remove  said  boy  from  the  United  States  of  America.” 
Provision  is  also  made  in  the  agreement  for  the  payment  of 
$125  per  month  to  the  appellant  for  the  use  and  benefit  of  the 
child  Terry  until  he  reaches  his  twenty-first  birthday,  said 
I payments  to  be  made  by  the  respondent  out  of  the  trust 
I created  for  the  infant  on  16th  December  1940.  It  is  unnecessary 
j for  present  purposes  to  refer  to  the  other  provisions  of  the 

I agreement,  further  than  to  say  that  in  addition  to  confirming  the 

I appellant  in  the  ownership  of  the  home  at  Azusa  the  respondent 
I undertook  to  pay  her  $300  per  month  until  she  should  remarry 
I or  die. 

In  September  1941  the  appellant  began  proceedings  against 
the  respondent  for  divorce,  in  the  Superior  Court  of  the  State 
of  California.  Respondent  contested  the  appellant’s  suit  and 
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filed  a cross-complaint  against  her,  claiming  a divorce  from 
her.  The  cause  came  on  for  trial  in  October  1942  and  judg- 
ment was  given  in  December  1942,  by  which  appellant’s  suit 
was  denied  and  respondent’s  suit  was  granted.  By  this  judg- 
ment custody  of  the  infant  Terry  Alexander  McKee  was 
awarded  to  the  respondent.  The  judgment  also  approved  the 
agreement  of  1st  September  1941.  A provision  was  made  in  the 
judgment  awarding  the  respondent  custody  of  the  infant  Terry 
Alexander  McKee,  that  the  infant  spend  three  months  in  the 
summer-time  with  the  appellant.  The  terms  of  this  judgment, 
in  so  far  as  the  custody  of  the  infant  was  concerned,  were 
observed,  as  was  also  the  provision  of  clause  5 of  the  agree- 
ment of  1st  September  1941,  until  December  1946. 

In  May  1945  the  respondent  applied  in  the  Superior  Court 
of  the  State  of  California  in  the  same  proceeding  in  which  he 
had  obtained  the  judgment  for  divorce  and  the  order  for  custody 
of  the  infant,  Terry  Alexander  McKee,  to  modify  the  order  for 
custody  in  such  manner  that  complete  custody  would  be  granted 
him.  The  respondent  was  personally  present  in  the  California 
court  when  this  application  was  heard.  Upon  this  application, 
and  an  application  instituted  by  the  appellant  after  she  had 
notice  of  respondent’s  application,  but  heard  at  the  same  time, 
an  order  was  made  on  1st  August  1945  denying  the  application 
of  the  respondent  and  granting  the  application  of  the  appellant 
for  full  custody  of  the  infant,  Terry  Alexander  McKee,  and 
directing  that  the  previous  orders  and/or  judgments  of  the 
Court  in  the  matter  be  so  modified  as  to  give  her  full  custody 
of  the  minor  child,  with  the  right  of  reasonable  visitation  to  the 
respondent.  It  was  further  directed  that  the  respondent 
deliver  the  infant  to  the  appellant  not  later  that  1st  September 
1945  at  Los  Angeles,  California,  and  that  the  infant,  after 
being  delivered  in  the  State  of  California,  should  not  be 
removed  from  the  State  of  California  without  an  order  of  the 
Court  or  the  consent  of  the  appellant  and  respondent. 

The  respondent  appealed  from  this  order  of  1st  August  1945 
to  the  District  Court  of  Appeal  of  the  State  of  California.  On 
8th  November  1946  the  Court  of  Appeal  affirmed  the  order 
of  the  lower  Court.  Respondent  then  applied  for  a rehearing  of 
the  appeal.  This  was  denied  by  an  order  of  22nd  November  1946. 
Respondent  then  applied  for  a hearing  by  the  Supreme  Court 
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of  the  State  of  California.  This  was  denied  by  the  Supreme 
Court  on  23rd  December  1946.  This  exhausted  the  respondent’s 
^ rights  of  appeal.  The  succession  of  appeals  and  application 
for  rehearing  had,  how'ever,  had  the  effect  of  staying  the 
operation  of  the  order  of  1st  August  1945,  so  that  custody 
had  remained  with  the  respondent  throughout,  except  for  the 
three  months’  period  in  each  year  when  the  child  was  with 
the  appellant. 

The  respondent  was  at  Port  Austin  in  Michigan,  and  had 
the  child  there  with  him  on  24th  December  1946,  when  he 
saw  in  a Detroit  newspaper  that  the  Supreme  Court  of  the 
State  of  California  had  refused  his  application  for  a hearing. 
He  at  once  communicated  by  telephone  with  his  counsel  in 
California,  who  said  that  he  had  had  no  word  as  yet,  but  that 
if  it  was  true  the  judgment  would  not  become  effective,  according 
to  the  practice  in  California,  until  a remittitur  was  filed.  The 
respondent  forthwith  took  the  child  Terry  out  of  the  United 
States  of  America  into  the  Province  of  Ontario,  and  arrived  in 
Kitchener,  in  the  Province  of  Ontario,  on  26th  December 
1946.  He  says  in  his  evidence  that  he  had  Christmas  dinner  at 
Lin  wood,  a village  in  the  northwest  corner  of  the  county 
of  Waterloo.  Neither  before  nor  after  his  removal  of  the  infant 
from  the  United  States  of  America  did  he  communicate  with 
appellant  in  regard  to  it,  and  such  removal  was  not  with  the 
permission  of  the  appellant,  nor  with  her  knowledge. 

Appellant  was  then  in  California  and  some  weeks  elapsed 
before  the  appellant  learned  where  the  child  was.  On  learning 
that  respondent  had  him  in  the  city  of  Kitchener,  in  the 
Province  of  Ontario,  appellant  came  to  Kitchener  and  later, 
on  the  21st  March  1947,  procured  an  order  from  Mr.  Justice 
Treleaven  for  leave  to  issue  a writ  of  habeas  corpus  ad 
sujiciendumj  directed  to  the  respondent  and  to  William  A. 
Ament  and  Wilhelmina  Ament,  at  whose  home  in  Kitchener 
respondent  and  the  child  were  boarding,  requiring  them  to 
produce  the  infant  Terry  Alexander  McKee  before  the  presiding 
judge  in  chambers  at  Osgoode  Hall,  on  the  25th  March  1947. 
The  application  for  this  order  was  supported  by  the  appellant’s 
affidavit,  in  which  she  set  forth  her  relationship  and  the  relation- 
ship of  the  respondent  to  the  infant,  and  the  date  and  place  of 
birth  of  the  infant,  and  produced  a copy  of  the  judgment  of  the 
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Superior  Court  of  the  State  of  California,  in  and  for  the 
County  of  Los  Angeles,  delivered  on  the  1st  August  1945, 
awarding  full  custody  of  the  infant  to  her.  The  affidavit  further 
set  forth  that  on  the  22nd  December  1946  the  Supreme  Court 
of  California  denied  the  right  of  appeal  of  the  respondent 
from  the  said  judgment;  that  on  the  24th  December  1946  the 
respondent,  without  her  knowledge  or  consent,  and  with  intent 
to  deprive  her  of  the  lawful  custody  of  the  infant,  brought  him 
to  the  city  of  Kitchener,  in  the  county  of  Waterloo  and  Province 
of  Ontario,  and  that  the  infant  was  detained  and  restrained 
at  the  dwelling-house  of  William  A.  Ament  and  Wilhelmina 
Ament  of  Kitchener,  under  the  directions  and  instructions  of 
the  respondent,  and  further  that  the  respondent  and  the  said 
William  A.  Ament  and  Wilhelmina  Ament  were  determined  to 
carry  out  their  design  to  deprive  her  of  the  lawful  custody  and 
possession  of  the  said  infant,  and  had  refused  to  deliver  him 
up  to  her. 

A writ  of  habeas  corpus  was  issued  pursuant  to  the  afore- 
said order,  and  was  served  upon  the  parties  to  whom  it  was 
directed.  The  writ  commanded  the  persons  to  whom  it  was 
directed  to  have  the  infant  before  the  presiding  judge  in 
chambers  at  Osgoode  Hall,  Toronto,  on  the  25th  March  1947, 
together  with  the  day  and  cause  of  his  being  taken  and  detained. 
The  respondent  filed  a long  affidavit  by  way  of  return  to  the 
writ,  in  which  he  raised  the  question  of  the  jurisdiction  of  the 
California  Court  to  make  the  order  of  1st  August  1945,  but  did 
not  deny  the  allegations  in  the  affidavit  of  the  appellant  with 
respect  to  the  making  of  such  order  and  to  the  denial  of  his 
application  to  appeal  therefrom.  In  his  affidavit  the  respondent 
made  allegations  reflecting  upon  the  character  of  the  appellant. 
He  further  alleged  that  he  and  the  infant  became  resident  in 
the  city  of  Kitchener  at  a date  when  he  had  the  lawful  custody 
of  the  infant,  and  that  the  effective  date  of  the  decision  of  the 
Supreme  Court  of  California,  which  denied  him  the  right  of 
appeal  from  the  order  of  1st  August  1945,  was  not  the  22nd 
December  1946  but  was  the  13th  January  1947.  I have 
not  been  able  to  find  in  the  voluminous  affidavit  of  the  re- 
spondent, constituting  his  return  to  the  writ  of  habeas  corpus 
served  upon  him,  any  denial  of  the  statement  contained  in  the 
appellant’s  affidavit  upon  which  the  order  for  the  issue  of  the 
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i writ  of  habeas  corpm  was  made,  that  the  respondent,  without 

' ; her  knowledge  or  consent  and  with  intent  to  deprive  her  of  the 
lawful  custody  of  the  said  Terry  Alexander  McKee,  brought 
him  to  the  city  of  Kitchener,  in  the  county  of  Waterloo  and 
Province  of  Ontario. 

William  A.  Ament  and  Wilhelmina  Ament,  also  named  in 
the  writ  of  habeas  corpus,  filed  affidavits  in  which  they  said 
that  the  respondent  and  the  infant  had  been  residing  with  them 
temporarily  pending  the  completion  of  the  respondent’s  arrange- 
ments for  his  own  permanent  home  in  the  city  of  Kitchener, 
and  that  the  infant  was  not,  and  never  had  been,  detained  in 
their  possession  or  custody. 

On  the  25th  March  1947,  the  date  fixed  by  the  writ  of 
habeas  corpus ^ the  matter  came  before  Mr.  Justice  Smily  in 
I chambers.  Some  confusion  or  misunderstanding  seems  to  have 
prevailed  as  to  the  procedure  to  be  followed  and  as  to  whether 
the  appellant  was  not  required  by  the  practice  to  serve  a formal 
notice  of  motion  for  custody  of  the  infant  under  The  Infants 
Act,  R.S.O.  1937,  c.  215.  No  notice  of  such  a motion  had  been 
given,  and  in  proceedings  by  way  of  habeas  corpus  no  such 
notice  of  motion  was  called  for.  The  parties  were  in  court  and 
I the  infant  was  there  in  pursuance  of  the  writ.  The  sufficiency 

I of  the  return  made  by  the  respondent  by  his  affidavit  was 

i before  the  Court  for  consideration. 

I 

1 Mr.  Justice  Smily  made  an  order  for  the  trial  of  an  issue 
in  which  the  appellant  should  be  plaintiff  and  the  respondent 
should  be  defendant,  and  the  question  to  be  tried  was:  “Who 
is  to  have  the  custody  of  the  infant,  Terry  Alexander  McKee, 
as  between  [the  appellant]  and  [the  respondent]?”  It  was 
I directed  that  the  issue  be  set  down  and  tried  without  a jury  at 

I the  next  sittings  of  the  Court  to  be  held  at  the  city  of  Kitchener, 

I or  such  other  place  as  might  be  agreed  upon  between  the 

parties,  or  ordered  by  the  Court.  It  was  further  ordered 
that  until  the  trial,  unless  thereafter  otherwise  ordered,  the 
infant  should  remain  in  the  custody  of  the  respondent,  upon  the 
i respondent  filing  or  depositing  with  the  Court  a bond  in  the 
sum  of  $5,000  conditioned  for  the  delivery  by  the  respondent 
of  the  custody  of  the  infant  pursuant  to  such  order  in  that 
behalf  as  might  be  made  by  the  Court.  There  is  no  provision 
in  the  order,  such  as  might  have  been  made  under  Rule  233, 
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enlarging,  before  the  judge  at  the  trial  of  the  issue,  the  pro- 
ceeding then  pending  before  Mr.  Justice  Smily.  Notwith- 
standing the  absence  of  any  such  provision  Mr.  Justice  Wells, 
before  whom  the  issue  was  tried  at  Kitchener,  assumed  full 
jurisdiction  to  dispose  of  the  whole  proceeding,  and  awarded 
custody  to  the  respondent  by  the  judgment  now  in  appeal. 

Before  discussing  the  merits  of  the  case  as  presented  upon 
the  trial  of  the  issue,  it  is  important  to  consider  the  position 
of  an  Ontario  Court  when  such  a matter  as  this  comes  before 
it.  Both  parties  to  the  contest  are  citizens  of  the  United  States 
of  America.  They  were  born  there  and  have  always  resided 
there.  The  infant,  the  right  to  whose  custody  is  in  dispute,  is 
their  son,  and  was  likewise  born  in  the  United  States,  and  has 
always  resided  there.  He  has  been  brought  into  Ontario  by  his 
father  in  breach  of  an  agreement  made  between  his  parents,  the 
parties  to  this  dispute,  that  neither  of  them  would  remove  him 
from  or  out  of  the  United  States  of  America  without  the 
written  permission  of  the  other.  The  obvious  purpose  in  bringing 
him  out  of  the  United  States  into  Ontario  was  to  evade 
obedience  to  the  order  of  the  California  Court  of  1st  August 
1945,  later  affirmed  on  appeal,  by  which  custody  of  the  infant 
was  awarded  the  appellant,  and  respondent  was  ordered  to 
deliver  him  to  her.  Neither  the  infant  nor  his  parents  have 
become  residents  of  Ontario  in  the  ordinary  sense,  nor  have 
they  ceased  to  be  the  subjects  of,  and  to  owe  allegiance  to,  the 
United  States  of  America. 

In  the  circumstances  it  is  my  opinion  that  the  Courts  of 
this  Province  should  leave  the  dispute  regarding  the  custody 
of  the  infant  to  the  Courts  of  the  country  to  which  these 
people  belong.  It  is  not  a question  of  jurisdiction,  but  rather 
one  of  comity  between  friendly  nations.  The  United  States  has 
jurisdiction  over  its  own  subjects,  whether  at  home  or  abroad. 
The  Courts  of  this  Province  have  jurisdiction  over  persons 
while  they  are  within  the  Province,  although  they  may  be  the 
subjects  of  a foreign  power,  but  in  the  special  circumstances  of 
this  case  a proper  observance  of  the  comity  of  nations,  in 
my  humble  opinion,  requires  that  the  Courts  of  this  Province 
should  not  exercise  their  jurisdiction  over  this  infant  further 
than  to  assure  his  return  to  the  country  to  which  he  belongs.  I 
refer  to  what  was  said  by  Lord  Cran worth  in  Ho'pe  v.  Hope 
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I (1854),  4 DeG.  M.  & G.  328  at  345-347,  43  E.R.  534,  also  to 
I Re  Harding,  63  O.L.R.  518,  [1929]  2 D.L.R.  623. 

I In  Nugent  v.  Vetzera  (1866),  L.R.  2 Eq.  704,  the  headnote 
i is: 

“The  Court  will  not  from  any  supposed  benefit  to  infant 
subjects  of  a foreign  country,  who  have  been  sent  to  this 
country,  for  the  purposes  of  education,  interfere  with  the 
discretion  of  the  guardian  who  has  been  appointed  by  a foreign 
Court  of  competent  jurisdiction,  when  he  wishes  to  remove  them 
from  England  in  order  to  complete  their  education  in  their  own 
country. 

j “But  the  Court  refused  to  discharge  an  order  by  which 
I guardians  had  been  appointed  over  the  children  in  this  country: 

I and  merely  reserved  to  the  foreign  guardian  the  exclusive 

I custody  of  the  children,  to  which  he  was  entitled  by  the  order 

of  the  Court  of  his  own  country.” 

At  p.  712  Wood  V.C.  said:  “I  am  now  asked  in  effect  . 
1 to  set  aside  the  order  of  the  Austrian  Court,  and  declare  that 
this  gentleman  so  appointed  cannot  recall  his  wards  who  had 
been  sent  to  this  country  for  the  purpose  of  their  education, 
j It  would  be  fraught  with  consequences  of  very  serious  difficulty, 

I and  contrary  to  all  principles  of  right  and  justice,  if  this 

j Court  were  to  hold  that  when  a parent  or  guardian  (for  a 

I guardian  stands  exactly  in  the  same  position  as  a parent)  in  a 

foreign  country  avails  himself  of  the  opportunity  for  education 
I afforded  by  this  country,  and  sends  his  children  over  here,  he 

must  do  it  at  the  risk  of  never  being  able  to  recall  them,  because 
this  Court  might  be  of  opinion  that  an  English  course  of 
education  is  better  than  that  adopted  in  the  country  to  which 
they  belong.  I cannot  conceive  anything  more  startling  than 
such  a notion,  which  would  involve  on  the  other  hand  this 
result,  that  an  English  ward  could  not  be  sent  to  France  for 
his  holidays  without  the  risk  of  his  being  kept  there  and 
educated  in  the  Roman  Catholic  religion,  with  no  power  to 
the  father  or  guardian  to  recall  the  child.  Surely  such  a state  of 
jurisprudence  would  put  an  end  to  all  interchange  of  friend- 
ship between  civilised  communities.” 

The  facts  of  the  present  case  call  much  more  strongly  than 
did  the  facts  of  any  of  the  cases  I have  cited  for  the  question 
of  the  custody  of  the  infant  being  left  to  the  Courts  of  the 
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country  to  which  he  belongs,  and  from  which  he  has  been 
improperly  removed. 

The  respondent  attempts  to  justify  his  disregard  of  the 
order  of  the  California  Court  by  disputing  its  jurisdiction.  It 
was  by  the  order  of  that  Court,  made  on  his  petition  in  the 
divorce  proceeding  in  which  he  was  the  cross-complainant,  that 
he  had  custody  of  the  infant,  who,  up  to  that  time,  had 
been  with  his  mother.  Subsequent  orders  affecting  custody 
were  made  in  the  same  proceeding.  The  application  to  the 
California  Court  in  1945  was  initiated  by  the  respondent  who, 
in  continuation  of  the  same  proceeding,  asked  for  a modifi- 
cation of  the  then  existing  order  for  custody  by  eliminating 
from  it  any  provision  giving  the  appellant  the  right  to  have  the 
child  at  any  time.  The  respondent  was  personally  present  in 
court  at  all  these  proceedings,  submitting  himself  to  the  juris- 
diction of  the  Court.  When,  on  1st  August  1945,  an  order  was 
made  against  him,  he  did  not  ignore  it  as  an  order  made 
without  jurisdiction  . He  appealed  from  the  order.  When 
his  appeal  was  dismissed  he  asked  for  a rehearing,  and  when 
that  was  refused  he  applied  for  a further  hearing  to  the  final 
Court  of  Appeal  available  to  him  in  California.  He  was  in  the 
State  of  Michigan  on  24th  December  1946,  and  had  the  infant 
in  his  custody  there.  He  evidently  had  little  doubt  of  the 
jurisdiction  of  the  California  Courts,  for  he  did  not  consider 
the  State  of  Michigan  any  longer  a safe  place.  He  fled  from 
Michigan  to  Canada.  He  is  a qualified  attorney  in  Michigan 
and  should  have  known  his  position  under  its  laws. 

While  the  respondent  attempts  now  to  put  another  face  upon 
his  conduct  in  bringing  the  infant  into  Ontario,  and  pretends 
that  it  is  the  consummation  of  a long-cherished  ambition,  the 
facts  leave  no  room  for  doubt  as  to  his  purpose.  He  learned 
of  the  adverse  order  by  the  California  Court  on  24th  December 
while  at  Port  Austin,  in  an  out-of-the  way  corner  of  the  State 
of  Michigan.  There  is  nothing  to  indicate  that  up  to  that  moment 
he  had  any  intention  of  going  anywhere,  and,  least  of  all,  of 
changing  his  place  of  residence  to  another  country.  With  no 
other  explanation  for  his  sudden  decision  to  take  such  a 
journey  with  a young  boy  in  winter,  he  set  out.  He  had  his 
Christmas  dinner  at  the  village  of  Linwood,  in  the  county  of 
Waterloo,  Ontario,  and  arrived  at  Kitchener  the  following 
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- day,  26th  December.  He  had  no  prior  arrangements  for  ac- 
commodation there,  but,  with  the  child,  put  up  at  an  hotel. 
After  a few  days  he  arranged  to  board  with  the  Aments, 
I where  they  remained  for  a matter  of  months.  There  is  no 
evidence  that  anyone  expected  respondent  at  Kitchener,  or  any- 
where else  in  Ontario. 

In  none  of  the  cases  that  I have  hereinbefore  cited  were  the 
grounds  for  non-interference  with  the  jurisdiction  of  the  Courts 
of  the  country  to  which  the  infant  belonged  as  strong  as  in 
this  case.  Here  there  is  not  only  contempt  of  the  Courts  of 
his  own  country,  to  which  respondent  had  applied,  but  there  is 
I a breach  of  his  own  agreement  with  the  appellant.  That 
' agreement  was  approved  in  the  divorce  decree  under  which 
I he  had  custody  of  the  child.  It  is  not  suggested  that  the 
removal  of  the  child  into  Ontario  was  for  the  benefit  of  the 
child.  The  respondent  has  always  maintained  that  Port  Austin, 
Michigan,  was  unobjectionable  as  a residence  for  him. 

I cannot  too  strongly  state  my  opinion  that  there  is  grave 
impropriety  in  upholding  in  the  Courts  of  Ontario  a claim 
made  to  the  custody  of  an  infant  who  is  the  subject  of  a 
neighbouring  and  friendly  country,  by  one  who  has  brought  the 
infant  into  this  Province  in  breach  of  his  agreement  not  to 
remove  the  infant  from  the  country  to  which  the  infant  belongs, 
and  in  defiance  of,  and  solely  for  the  purpose  of  evading  the 
order  of,  the  Courts  of  that  country,  to  which  Courts  respondent 
had  himself  submitted  the  question  of  custody.  Any  jurisdiction 
to  deal  with  the  infant  that  an  Ontario  Court  may  have  ac- 
quired as  the  result  of  such  conduct,  it  should  exercise  only 
for  the  purpose  of  returning  the  child,  in  proper  custody,  to 
the  country  whose  subject  he  is. 

I Mr.  Justice  Wells  cited  Re  Gay,  59  O.L.R.  40,  [1926]  3 
D.L.R.  349,  in  his  reasons  for  judgment.  The  facts  of  that  case 
were  very  different  from  the  facts  of  the  present  case.  There, 
the  father  of  the  infants  was  a British  subject.  He  had 
married  in  Michigan  and  the  infants  were  born  there,  but 
about  two  years  before  the  question  of  their  custody  arose,  the 
father,  with  the  two  infants,  had  come  to  Ontario  to  live  with 
his  parents.  His  wife  had  apparently  remained  in  Michigan. 
About  two  years  after  the  husband  had  gone  to  live  with  his 
parents  in  Ontario,  taking  the  children  with  him,  she  procured 
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a divorce  in  Michigan  and  custody  of  the  infants  was  awarded 
to  her  by  the  decree.  These  proceedings  by  the  wife  in  Michigan 
were  undefended  by  the  husband.  There  was  no  taking  of  the 
children  away  to  evade  the  jurisdiction  of  the  Michigan  Court, 
or  in  breach  of  any  agreement,  and  the  children  had  already 
been,  for  about  two  years,  with  their  father,  in  the  home  of 
his  parents  in  Ontario  before  the  question  of  their  custody 
was  raised. 

The  trial  of  the  issue  before  Mr.  Justice  Wells  occupied 
thirteen  days,  and  in  addition  there  was  evidence  of  nearly 
600  pages  taken  on  commission  in  the  United  States.  In  view 
of  my  strong  opinion  that  the  matter  should  have  been  con- 
cluded by  directing  the  return  of  the  infant  to  the  United 
States  in  safe  custody,  when  respondent’s  conduct  in  bringing 
the  infant  into  Ontario  was  disclosed,  I do  not  propose  to  review 
the  evidence.  I shall  comment  on  only  one  or  two  matters. 
The  learned  judge  who  tried  the  issue  makes  observations  as 
to  the  rule  prevailing  in  this  Province  that  first  consideration 
in  determining  custody  is  to  be  given  to  the  welfare  of  the 
infant.  I should  have  thought  that  one  of  the  chief  things  to 
consider  in  that  connection  is  the  fact  that  the  respondent 
has  taken  the  infant,  substantially  as  if  he  were  a fugitive, 
from  his  native  land,  where  all  his  relations  live,  and  has  set 
him  down  among  strangers  in  a foreign  country.  The  re- 
spondent, a man  of  sixty  years,  whose  business  interests  are  in 
the  United  States,  cannot  give  the  boy  the  companionship  he 
needs.  It  would  mean  something  also  to  the  boy  if  he  were 
permitted  to  grow  up  in  his  own  country,  where  his  future  as 
a man  will  probably  lie.  I know  of  no  case  where,  in  similar 
circumstances,  the  Court  has  exercised  jurisdiction  as  if  it  was 
the  case  of  a resident  here. 

An  important  admission  was  made  by  respondent’s  counsel 
during  the  course  of  the  direct  examination  of  Mrs.  Cynthia 
McKee  Pollock,  a daughter  of  the  respondent,  who  is  now 
married.  She  was  one  of  the  members  of  the  respondent’s 
family  who  were  still  living  at  home  when  the  respondent 
married  the  appellant.  The  witness  was  telling  of  what  she 
described  as  “the  sweet  and  loving  a!nd  kind  manner”  in  which 
the  appellant  took  charge  of  the  family  home.  There  had  been, 
according  to  her  evidence,  disorder  and  total  lack  of  discipline 
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after  the  death  of  the  witness’s  mother  until  the  coming  of  the 
appellant.  She  says  that  the  appellant  saw  that  they  were 
properly  clothed  and  fed  and  a great  spirit  of  happiness  pre- 
vailed throughout  the  house.  In  the  course  of  her  description 
of  the  appellant  as  a mother  in  the  home,  respondent’s  counsel 
interjected  this  statement:  “There  is  not  the  slightest  sug- 
gestion that  Mrs.  McKee  has  not  been  a good  mother  to  these 
children.”  In  the  respondent’s  affidavit  filed  by  way  of  his 
return  to  the  writ  of  habeas  corpus  he  begins,  in  para.  1,  with 
the  following:  “On  or  about  the  18th  day  of  July,  1933,  I 
was  married  to  the  said  Evelyn  McKee,  the  divorced  wife  of 
Laboy  Berry.”  No  doubt  the  respondent  knew  of  appellant’s 
former  marriage,  for  the  son  of  this  earlier  marriage  came  with 
her  to  respondent’s  home  on  their  marriage.  It  seems  to  me 
that  the  quotation  I have  made  shows  clearly  the  spirit  in 
which  the  respondent  desires  to  present  his  case  to  the  Court. 
A man  who  would  go  to  the  lengths  the  respondent  did  to 
escape  the  Courts  of  his  own  country,  and  pay  so  little  heed 
to  his  own  signed  promise  not  to  remove  the  child  from  the 
United  States  without  appellant’s  consent,  is  not  likely  to  have 
been  scrupulous  as  to  the  kind  of  evidence  he  would  present 
to  the  Ontario  Court  in  support  of  his  position.  His  whole 
case  is  tainted  by  his  orignal  misconduct,  and  should  have  been 
viewed  with  grave  suspicion. 

I have  already  referred  to  the  omission  from  the  order 
directing  the  trial  of  an  issue,  of  any  reference  of  the  habeas 
corpus  proceeding  itself  to  the  judge  trying  the  issue,  and  that 
notwithstanding  this  omission  Mr.  Justice  Wells  has  assumed 
to  deal  with  the  whole  matter.  This,  in  my  opinion,  he  had 
no  power  to  do.  And  for  that  reason  also  his  order  awarding 
custody  to  the  respondent  cannot  stand. 

In  my  opinion  the  appeal  should  be  allowed,  with  costs,  and 
the  order  awarding  custody  to  the  respondent  should  be  set 
aside,  and  there  should  be  an  order  for  delivery  of  the  infant  to 
the  appellant  upon  her  undertaking  to  return  with  the  infant 
to  the  United  States  of  America. 

Hogg  J.A.: — On  the  21st  March  1947  a writ  of  habeas 
corpus  was  issued  on  the  application  of  the  appellant,  directed 
to  the  respondent  and  others,  requiring  the  production  of  Terry 
Alexander  McKee,  an  infant  child  of  the  appellant  and  the 
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respondent.  Upon  the  return  of  the  aforesaid  writ,  before 
Smily  J.,  the  appellant  asked  that  the  child  be  delivered  into 
her  custody,  and,  as  is  recited  in  the  formal  order  made  by  the 
learned  judge,  such  request  was  treated  as  an  application  for 
an  order  for  delivery  of  the  infant  into  the  custody  of  the 
appellant  although  no  formal  application  had  been  filed,  and 
leave  was  given  to  her  to  file  such  application.  The  order 
directed  the  trial  of  an  issue  to  determine,  as  between  the 
appellant  and  respondent,  who  should  have  the  custody  of  the 
infant  Terry  Alexander  McKee. 

The  issue  was  tried  at  the  sittings  of  the  Court  held  in  the 
city  of  Kitchener  in  September  and  October  1947,  by  Wells  J., 
who  ordered  that  the  respondent  be  given  the  sole  custody  of  the 
child  Terry.  The  appeal  now  under  consideration  is  from  the 
said  judgment  of  Wells  J. 

In  an  endeavour  to  obtain  a clear  understanding  of  the 
matter,  certain  of  the  salient  facts  should  first  be  mentioned. 

The  parties  were  married  on  the  18th  July  1933,  and  the 
child  Terry  was  born  on  the  14th  July  1940.  Differences 
having  arisen  between  the  appellant  and  the  respondent,  they 
separated  and  subsequently  have  lived  apart  and  in  the  year 
1941  they  entered  into  what  is  commonly  known  as  a separation 
agreement,  providing,  inter  alia,  that  neither  of  the  parties 
should  remove  the  infant  out  of  the  United  States  of  America 
without  the  consent  of  the  other. 

In  1942  the  appellant  brought  an  action  against  the  re- 
spondent for  the  dissolution  of  their  marriage,  and  the  respond- 
ent set  up  a counterclaim  in  which  he  also  claimed  dissolution 
of  the  marriage  and  to  be  awarded  the  custody  of  the  child 
Terry. 

The  action  was  tried  by  Mr.  Justice  Thurmond  Clarke,  of 
the  Superior  Court  of  the  State  of  California,  who  delivered 
judgment  on  the  17th  December  1942  in  favour  of  the  respond- 
ent, dissolving  his  marriage  with  the  appellant  and  award- 
ing to  him  the  care  and  custody  of  the  said  child,  but  with 
the  proviso  that  Terry  should  spend  three  months  each  summer 
with  his  mother. 

In  the  year  1942  a second  action  or  application  was  brought 
by  the  appellant  against  the  respondent,  who  again  entered 
a counterclaim,  requesting  certain  changes  in  the  judgment 


C.A. 


Re  McKeej  McKee  v«  McKee* 


Hogg  J.A.  679 


respecting  the  award  of  custody  of  Terry.  As  a result  of  this 
proceeding,  the  former  judgment  was  varied  with  respect  to 
the  time  when  the  appellant  should  have  access  to  the  child. 

In  1945  the  appellant  again  applied  to  the  aforesaid  Court 
for  a change  in  the  former  order  respecting  the  custody  of 
Terry,  and  again  the  respondent  set  up  a counterclaim.  This 
application  was  heard  by  Mr.  Justice  Reuben  Schmidt,  who 
dismissed  the  respondent’s  counterclaim  and  awarded  the  full 
custody  of  the  child  to  the  appellant,  with  right  of  access  to 
the  respondent.  It  was  also  ordered  that  the  child  be  delivered 
to  the  appellant  not  later  than  the  1st  September  1945,  at 
Los  Angeles  in  the  State  of  California. 

The  reasons  of  the  learned  trial  judge,  which  were  delivered 
on  the  1st  August  1945,  for  removing  the  child  from  the  custody 
of  his  father  and  giving  him  into  the  custody  of  his  mother, 
are  that  Terry,  then  of  the  age  of  five  years,  had  been  kept 
by  his  father  at  his  home  at  Port  Austin,  in  the  State  of 
Michigan,  that  this  place  was  not  accessible  and  was  snow- 
bound in  winter  and  subject  to  severe  weather  conditions,  and 
that  Terry  had  been  under  the  care  and  supervision,  for  most 
of  the  time,  of  persons  hired  by  his  father.  Furthermore,  that 
there  were  no  adequate  school  facilities  for  the  child,  and 
that  the  appellant  had  been  deprived  of  the  opportunity  of 
visiting  him.  The  learned  judge  was  of  the  opinion  that  the 
appellant  was  a fit  and  proper  person  to  have  the  custody 
of  Terry,  and  that  it  was  in  his  best  interest  that  he  be  placed 
in  her  care. 

This  judgment  was  affirmed  on  appeal  and  a petition  for  a 
rehearing  was  dismissed. 

Evidence  given  upon  commission  in  the  present  issue  was 
that,  according  to  the  rule  governing  in  the  State  of  Cali- 
fornia, proceedings  are  stayed  in  the  Court  below  by  an  appeal 
and,  as  a consequence,  the  order  of  Schmidt  J.,  removing 
Terry  from  the  custody  of  the  respondent  and  providing  that 
he  be  given  to  the  appellant,  did  not  become  effective  until 
the  13th  January  1946.  The  child  was  still  in  the  lawful  custody 
of  the  respondent,  in  so  far  as  the  letter  of  the  law  of  the  State 
of  California  was  concerned,  when  the  respondent  brought  him 
into  the  Province  of  Ontario  toward  the  end  of  December 
1945,  where  he  has  since  resided. 
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The  grounds  of  appeal  against  the  judgment  of  Wells  J.  are 
set  out  at  very  considerable  length  and  are  many  in  number, 
but  those  which  are  material,  and  which  were  stressed  by 
counsel  for  the  appellant,  are  as  follows: 

(1)  That  the  appellant  is  a fit  and  proper  person  to  have 
the  custody  of  the  child  and  that  it  is  in  his  interest  that  she 
should  have  him  in  her  care  and  custody. 

(2)  That  the  judgment  of  1st  August  1945  of  the  Supreme 
Court  of  the  State  of  California,  affirmed  on  appeal,  award- 
ing custody  of  the  child  to  the  appellant,  should  not,  in  the 
circumstances  present,  have  been  questioned  in  an  Ontario 
Court. 

(3)  That  the  Ontario  Court  had  no  jurisdiction  to  enter- 
tain the  application  for  custody. 

(4)  That  the  evidence  did  not  show  the  best  interests 
of  the  child  were  served  by  leaving  him  in  the  custody  of  the 
respondent. 

It  was  argued  with  force  by  counsel  for  the  respondent  that 
there  was  good  and  sufficient  ground  for  holding  that  the 
judgment  of  the  California  Court,  pronounced  in  1945,  was  a 
nullity  and  of  no  force  or  effect,  for  the  reason  that  the  Cali- 
fornia Court  had  no  jurisdiction  to  entertain  the  application 
when  neither  the  domicile  nor  the  residence  of  the  child  was, 
at  the  time,  in  the  State  of  California  but  was  in  the  State  of 
Michigan. 

In  my  opinion,  the  two  main  problems  which  present  them- 
selves for  solution  in  this  appeal  are: 

(1)  Has  the  Supreme  Court  of  Ontario  jurisdiction,  in  the 
circumstances,  to  hear  the  issue  and  to  award  custody  of  the 
child  Terry? 

(2)  If  the  Court  has  such  right,  should  it  exercise  it,  and 
if  it  should,  what,  under  the  circumstances  and  in  the  light 
of  the  evidence,  is  best  conducive  to  the  welfare  and  interests 
of  the  child  Terry? 

I do  not  think  it  is  necessary  to  consider  the  question  of 
the  validity  of  the  California  judgment  of  1945. 

The  jurisdiction  of  the  Courts  in  England  and  in  Canada 
to  entertain  and  to  decide  applications  for  the  custody  of  an 
infant  when  a foreign  Court  has  already  awarded  the  custody 
of  such  child,  has  been  the  subject  of  judicial  pronouncement 
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over  a period  of  many  years.  In  England  and  in  many  of  the 
Provinces  of  the  Dominion,  the  matter  of  the  custody  of 
children  has,  in  more  recent  times,  been  the  subject  of  legislation. 

In  the  United  States  of  America,  the  rule  on  this  subject, 
as  stated  in  31  Corpus  Juris,  1923,  at  p.  988,  is  said  to  be: 
“ ...  if  the  child  is  actually  within  the  jurisdiction  of  the  court, 
although  his  legal  domicile  is  elsewhere,  the  court  may  determine 
conflicting  claims  as  to  his  custody.” 

In  Story  on  Conflict  of  Laws,  8th  ed.  1883,  p.  697,  para.  499, 
note  (a),  it  is  said:  “But  though  a foreign  guardian  has  no 
absolute  rights  as  such  in  a foreign  jurisdiction,  the  fact  that 
he  is  such  is  entitled  to  great  weight  in  the  courts  of  another 
state,  when  called  upon  to  determine,  in  their  discretion,  to 
whose  custody  a minor  child  shall  be  committed;  and  if  it 
appears  for  the  best  interests  of  the  child  that  he  should  be 
under  the  care  and  custody  of  a guardian  appointed  in  a 
foreign  state,  the  court  may  so  decree,  even  though  another 
guardian  has  been  appointed  in  the  state  where  the  minor  sub- 
sequently is  found.” 

The  case  of  Woodworth  v.  Spring  (1862),  4 Allen  (Mass.) 
321,  in  the  Supreme  Judicial  Court  of  the  State  of  Massa- 
chusetts, is  a leading  authority  cited  for  the  above-mentioned 
statement  of  the  law  in  Corpus  Juris  and  by  Story.  Edward 
Spring,  a boy  of  eleven  years  of  age,  was  brought  by  the 
respondent  from  the  State  of  Illinois  to  the  State  of  Massa- 
chusetts and  in  the  latter  State  the  respondent  was  appointed 
guardian  of  the  child.  The  petitioner  had  been  appointed 
guardian  of  the  child  under  the  laws  of  the  State  of  Illinois. 
A writ  of  habeas  corpus  was  issued  upon  the  application  of 
the  petitioner  for  the  purpose  of  asserting  his  right  to  the 
custody  of  the  person  of  the  child.  Bigelow  C.J.,  who  delivered 
the  judgment  of  the  Court,  said  at  p.  323: 

“Every  sovereignty  exercises  the  right  of  determining  the 
status  or  condition  of  persons  found  within  its  jurisdic- 
tion. The  laws  of  a foreign  state  cannot  be  permitted  to 
intervene  to  affect  the  personal  rights  or  privileges  even  of  their 
own  citizens,  while  they  are  residing  on  the  territory  and 
within  the  jurisdiction  of  an  independent  government  . . . The 
comity  of  a state  will  give  no  affect  to  foreign  laws  which  are 
inconsistent  with  or  repugnant  to  its  own  policy  or  prejudicial 
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to  the  rights  and  interests  of  those  who  are  within  its  juris- 
diction.” 

And  further  at  p.  324:  ^‘Every  nation  has  an  exclusive 
right  to  regulate  persons  and  property  within  its  jurisdiction 
according  to  its  own  laws,  and  the  principles  of  public  policy 
on  which  its  own  government  is  founded.” 

In  England,  the  judgment  in  Johnstone  et  al.  v.  Beattie 
(1843),  10  Cl.  & Fin.  42,  also  reported  in  8 E.R.  657,  laid  down 
the  principle  which  was  considered,  at  that  time,  should  govern. 
It  was  held  that  the  English  Court  had  jurisdiction  to  appoint 
a guardian  for  an  infant  although  the  Courts  of  Scotland  had 
already  appointed  a guardian  for  the  said  infant  and  although 
her  domicile  and  property  were  in  Scotland  and  even  when  the 
appointment  of  a guardian  in  England  was  requested  in  order 
to  prevent  the  return  of  the  child  to  Scotland. 

The  decision  in  the  Johnstone  case  was  criticized  in  Stuart 
V.  The  Marquis  of  Bute;  Stuart  v.  Moore  (1861),  9 H.L.  Cas. 
440,  11  E.R.  799,  where  Lord  Campbell,  in  discussing  the 
judgment  of  Lord  Lyndhurst  in  the  former  case,  said  at  p.  465: 
“But  the  House  did  not  decide,  and  no  Member  of  the  House 
said,  that  foreign  guardians  are  to  be  entirely  ignored,  or  laid 
down  any  thing  to  countenance  the  notion  that  a guardian  who 
has  been  duly  appointed  in  a foreign  country,  and  who  comes 
into  England  or  Scotland  to  reclaim  a ward  stealthily  carried 
away  from  him,  is  to  be  treated  as  a stranger  and  an  intruder. 
On  the  contrary,  an  alien  father,  whose  child  has  been  so  carried 
away  from  him  and  brought  into  England,  would  undoubtedly 
have  the  child  restored  to  him  in  England  by  a writ  of  habeas 
corpus;  and  I believe  that  the  same  remedy  could  be  afforded 
to  a foreign  guardian  standing  in  loco  parentis  on  the  ravish- 
ment of  his  ward.” 

There  are  several  cases  on  this  question  of  jurisdiction  and 
the  manner  in  which  it  should  be  exercised,  in  this  country. 
In  In  re  Chisholm  (1913),  47  N.S.R.  250, 13  D.L.R.  811,  13  E.L.R. 
182,  the  custody  of  infant  children  had  been  awarded  to  their 
mother  by  the  Court  of  one  of  the  States  of  the  United  States 
of  America.  The  judgment  of  the  Court  of  Appeal  of  Nova 
Scotia  was  delivered  by  Sir  Charles  Townshend  C.J.  who,  in 
the  course  of  his  reasons  for  judgment,  said  at  pp.  255-6: 
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“We  have  . . . arrived  at  the  conclusion  that  the  prominent 
consideration  in  the  case  must  be  the  welfare  of  the  children, 
and  that  is  the  principal  thing  that  we  have  felt  it  incumbent 
upon  us  to  consider  . . . With  regard  to  the  appointment  made 
by  the  foreign  court  we  think  we  are  not  bound.  Of  course, 
it  might  be  that  under  certain  circumstances  it  would  have 
considerable  weight  with  us  in  coming  to  a decision,  but  we  are 
not  able  to  see  that  such  circumstances  exist  in  the  present 
case  ...  At  present  we  are  not  satisfied  that  the  mother  has 
made  out  a case  to  show  that  the  children  would  be  any  happier 
or  any  better  looked  after  if  placed  in  her  custody  than  in 
the  custody  of  the  father  and  their  relatives  here.  She  does  not 
show  that  she  is  possessed  of  more  means  than  the  father  to 
pay  for  their  support  and  maintenance;  at  any  rate  nothing  has 
been  shown  to  convince  us  that  the  judge  below  erred  in  the 
exercise  of  his  discretion  by  leaving  the  children  in  the  custody 
of  the  father”. 

A case  which  is  perhaps  more  often  cited  in  our  own 
Courts  than  any  other  upon  the  subject  in  question,  is  Re  Gay, 
59  O.L.R.  40,  [1926]  3 D.L.R.  349.  A Court  of  the  State  of 
Michigan  granted  the  mother  of  the  infants  a divorce  from 
their  father  and  awarded  her  their  custody.  Middleton  J.A. 
delivered  the  judgment  of  the  Court  of  Appeal  and  said  at 
pp.  42-3: 

“The  decision  of  Mr.  Justice  Street  in  Re  Ethel  Davis 
(1894)  25  O.R.  579,  followed  by  the  full  Court  of  Appeal  in 
Nova  Scotia  in  In  re  Chisholm  [supra']  states  the  correct 
principle.  The  foreign  guardian  has  no  absolute  right  as  such 
under  the  judgment  of  the  foreign  court  in  this  country.  The 
decree  of  the  foreign  court  is  entitled  to  great  weight  in 
determining  the  proper  custody  here. 

“Also,  upon  a narrower  principle  I think  the  judgment 
of  the  Michigan  Court  is  not  entitled  to  the  effect  given  it  by 
the  judgment  in  review.  It  is  not  in  itself,  nor  upon  its  face, 
final.  It  determines  nothing  as  to  the  custody  of  the  infants 
save  at  the  time  of  its  making,  for  it  reserves  liberty  to  either 
party  to  apply  for  variation.  No  matter  what  the  form,  this 
is  necessarily  the  base  in  all  orders  dealing  with  the  custody 
of  children — they  are  not  in  their  nature  final.  The  Courts  of 
this  country  must  always  exercise  the  jurisdiction  conferred 


684 


Ontario  Reports. 


[1948] 


upon  them  in  regard  to  the  custody  of  infants  within  this 
jurisdiction  according  to  the  laws  of  this  country.” 

Re  Snyder;  Snyder  v.  Snyder,  38  B.C.R.  336,  [1927]  2 
W.W.R.  240,  [1927]  3 D.L.R.  151,  is  a judgment  of  the  Court 
of  Appeal  of  British  Columbia  by  which  it  was  held  that  a 
Canadian  Court  may  award  the  custody  of  infants  within  its 
jurisdiction  to  the  person  to  whom  it  seems  in  the  best  interests 
of  the  infant  to  award  such  custody,  notwithstanding  the  decree 
of  a foreign  court  awarding  the  custody  otherwise.  Macdonald 
C.J.A.,  referring  to  Story  on  Conflict  of  Laws  and  to  Eversley 
on  Domestic  Relations,  also  to  Stwart  v.  The  Marquis  of  Bute, 
supra,  expressed  the  following  opinion  at  p.  339 : 

“Thus  it  appears  that  both  here  and  in  the  United  States 
the  power  and  right  is  recognized  of  the  Court  in  the  country 
in  which  the  infant  is  found  to  appoint  a guardian  notwith- 
standing that  a guardian  may  have  been  appointed  in  another 
country.  Nor  is  it  disputed  that  the  paramount  consideration, 
paying  due  respect  to  the  law  of  nations,  is  the  best  interests 
of  the  infant.” 

McPhillips  J.A.  at  p.  341,  used  the  following  language: 
“Foreign  decrees,  with  the  greatest  respect  to  all  foreign 
jurisdictions,  cannot  be  allowed  to  interfere  with  the  policy 
of  this  jurisdiction,  as  evidenced  by  our  statute  law.  The  view 
here  expressed  is  well  borne  out  by  that  admirable  and  very 
learned  judgment  of  the  Supreme  Court  of  the  State  of  Massa- 
chusetts, Woodworth  v.  Spring  (1861),  86  Mass.  321  at  p.  333, 
which  well  reviews  the  law  of  England;  and  the  judgment  is  in 
conformity  with  the  law  of  England  and  that  of  this  Province.” 

Re  Ethel  Davis  (1894),  25  O.R.  579,  and  Re  E.  (1921),  19 
O.W.N.  534,  affirmed  20  O.W.N.  92,  judgments  of  Street  J.  and 
Rose  J.  respectively,  state  the  same  general  principle  as  to  the 
jurisdiction  of  the  Court. 

One  of  the  latest  pronouncements  by  the  Courts  in  England 
upon  the  particular  question  now  under  discussion,  so  far  as  I 
have  been  able  to  And,  is  the  case  of  In  re  B — ’s  Settlement, 
[1940]  Ch.  54.  In  that  case  the  father  of  an  infant  was  a 
Belgian  national  who,  upon  himself  and  his  wife,  the  mother 
of  the  child,  becoming  divorced,  was  entitled  under  Belgian  law 
to  the  custody  of  the  child.  The  mother,  who  had  gone  to  live 
in  England,  visited  Belgium  and,  having  been  given  the  custody 
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of  the  infant  for  several  days,  took  him  to  England  and  did 
not  return  him.  After  the  child’s  mother  had  gone  to  England 
with  him,  the  Belgian  Court  appointed  the  father  the  child’s 
guardian  and  gave  him  the  custody  of  the  infant  and  ordered 
the  mother  to  return  the  child  to  the  father,  which  she  did  not 
do.  An  application  was  made  in  England  by  the  father  requesting 
the  delivery  of  the  child  to  him.  The  matter  was  tried  by 
Morton  J.,  before  whom  it  was  argued,  on  behalf  of  the  appli- 
cant, that  the  Court  should  not  interfere  with  the  order  of 
the  Belgian  Court,  for  the  reason  that  the  infant  was  a foreign 
national  and  it  would  not  be  right  for  the  Court  to  assume  juris- 
diction over  a foreign  infant  who  had  already  been  dealt  with 
by  a foreign  Court,  as  to  do  so  would  be  contrary  to  the 
principles  of  international  law  and  the  comity  of  nations.  It 
was  argued  on  behalf  of  the  child’s  mother  that  in  asking  for 
his  custody  she  was  thinking  solely  of  his  benefit.  The  child 
had  been  living  with  his  mother  for  about  two  years  in 
England,  where  he  had  been  attending  School.  Morton  J. 
expressed  the  view  that  he  should  first  consider  the  welfare  of 
the  child  and  must  'Treat  his  welfare  as  being  the  paramount 
consideration”.  He  thought  that  the  best  thing,  from  the  boy’s 
point  of  view,  was  for  him  to  remain  with  his  mother  until 
further  order  and  continue  to  attend  the  school  which  he 
was  then  attending.  Morton  J.  further  said  at  pp.  59,  63: 

“At  the  moment  my  feeling  is  very  strong  that,  even  assum- 
ing in  the  father’s  favour  that  there  is  nothing  in  his  character 
or  habits  which  would  render  him  unfitted  to  have  the  custody 
of  the  child,  the  welfare  of  the  child  requires,  in  all  the 
circumstances  as  they  exist,  that  he  should  remain  in  England, 
for  the  time  being  ...  I think  that  at  the  present  time,  whatever 
may  have  been  the  position  before  the  Act  of  1925,  this  Court 
is  always  bound  to  exercise  a judgment  of  its  own  when  dealing 
with  the  custody  of  a ward.  In  my  view,  under  s.  1 of  the 
Guardianship  of  Infants  Act,  1925,  I am  bound  to  consider  first 
the  welfare  of  the  infant,  and  to  treat  his  welfare  as  being 
the  paramount  consideration.  In  so  doing,  I ought  to  give  due 
weight  to  any  views  formed  by  the  Courts  of  the  country 
whereof  the  infant  is  a national.  But  I desire  to  say  quite 
plainly  that  in  my  view  this  Court  is  bound  in  every  case, 
without  exception,  to  treat  the  welfare  of  its  ward  as  being 
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the  first  and  paramount  consideration,  whatever  orders  may 
have  been  made  by  the  Courts  of  any  other  country.” 

The  judgment  then  goes  on  to  state  that  no  general  rule  is 
laid  down  as  to  the  weight  which  the  Court  should  attach  to 
the  orders  of  a foreign  Court  in  dealing  with  the  custody  of  a 
child  who  is  a foreign  national  but  that  the  weight  to  be 
attached  to  such  orders  “might  depend  upon  the  circumstances 
of  the  particular  case  which  the  Court  had  to  decide.” 

The  fact  that  the  paramount  principle  which  should  govern 
the  determination  by  the  Court  in  a matter  of  concern  to  the 
future  life  of  a child  is  its  welfare  and  best  interests,  was  the 
basis  of  the  decision  of  the  House  of  Lords  in  Ward  v.  Laverty 
et  al.,  [1925]  A.C.  101,  Viscount  Cave  said: 

“It  is  the  welfare  of  the  children,  which,  according  to  rules 
which  are  now  well  accepted,  forms  the  paramount  considera- 
tions in  these  cases  ...  In  the  more  recent  decisions,  and 
especially  since  the  passing  of  the  Guardianship  of  Infants  Act, 
1886,  s.  5 of  which  Act  shows  the  modern  feeling  in  these  matters, 
the  greater  stress  is  laid  upon  the  welfare  and  happiness  of  the 
children.” 

This  judgment  was  followed  by  the  Court  of  Appeal  in  Re 
Laurin,  60  O.L.R.  409,  [1927]  3 D.L.R.  136. 

In  Re  Armstrong  (1915),  8 O.W.N.  567,  Middleton  J.  ex- 
pressed the  opinion  that  no  agreement  between  parents  could 
absolve  the  court  from  considering  the  child’s  welfare,  which 
was  paramount. 

By  s.  1(1)  of  The  Infants  Act,  R.S.O.  1937,  c.  215,  it  is 
declared  that  the  Court  may  make  such  order  as  it  sees  fit 
“regarding  the  custody  of  the  infant  and  the  right  of  access 
thereto  of  either  parent,  having  regard  to  the  welfare  of  the 
infant  and  to  the  conduct  of  the  parents,  and  to  the  wishes  as 
well  of  the  mother  as  of  the  father  ...” 

A further  point  to  be  considered  in  connection  with  this 
appeal  in  determining  the  effect  in  Ontario  of  the  judgment  of 
the  Superior  Court  of  the  State  of  California  of  1945,  is  that 
this  judgment  is  not  final  in  the  sense  that  it  is  not  unalterable 
by  the  Court  which  pronounced  it.  In  Nouvion  v.  Freeman  et  al, 
(1889),  15  App.  Cas.  1,  it  was  held  by  the  House  of  Lords  that 
an  English  Court  is  not  bound  to  give  effect  to  a foreign  decree 
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which  is  liable  to  be  abrogated  or  varied  by  the  same  Court 
which  issued  it.  Lord  Watson  said  at  p.  13:  . . it  must  be  final 

and  unalterable  in  the  Court  which  pronounced  it.”  Harrop  v. 
Harropj  [1920]  3 K.B.  386,  is  a later  case  again  affirming  that 
same  principle  and  it  was  one  of  the  reasons  for  the  judgment 
in  the  Gay  case,  supra.  See  also  Dicey  on  Conflict  of  Laws, 
5th  ed.  1932,  p.  467.  This  point  is  of  minor  importance  in  con- 
nection with  the  present  appeal. 

For  the  above  stated  reasons,  my  opinion  is  that  the  Supreme 
Court  of  Ontario,  in  the  circumstances  of  this  case,  had  and 
has  jurisdiction  to  hear  the  issue  and  to  award  the  custody  of 
the  child  Terry. 

The  governing  principle  in  more  modern  times,  or  what  is 
termed  by  the  authorities  the  paramount  consideration,  in 
cases  concerning  the  custody  of  a child  being  its  welfare,  there 
remains  to  be  considered  what  is  in  the  best  interests  of  Terry  in 
the  light  of  the  evidence  before  the  Court. 

During  the  two  years  which,  at  the  date  of  the  judgment  of 
Wells  J.,  had  elapsed  since  1945  when  the  Superior  Court  of  the 
State  of  California  altered  its  former  judgment  and  awarded 
the  custody  of  the  child  Terry  to  his  mother,  the  circumstances 
had  changed.  Upon  a review  of  the  evidence,  I have 
formed  the  opinion — ^which  coincides  with  that  of  the 
trial  judge,  the  reasons  for  which  he  has  set  out  in  his  well- 
considered  and  well-expressed  judgment — that  it  is  in  the  best 
interests  of  Terry,  who  is  over  seven  years  of  age,  having  regard 
to  his  welfare,  not  only  from  the  viewpoint  of  his  present  life 
and  education,  but  as  well  in  the  light  of  his  future  prospects, 
that  he  should  be  left  in  the  custody  of  his  father. 

Stress  was  laid  by  counsel  for  the  appellant  upon  the  fact 
that  it  is  a proper  inference  to  be  drawn,  that  the  respondent 
had  brought  Terry  to  Ontario  in  anticipation  that  the  judg- 
ment of  the  Court  of  California  would  deprive  him  of  custody 
of  the  child,  and  as  a consequence  our  Courts  should  not 
countenance  such  an  act.  But  even  in  such  case,  I think  that 
the  weight  of  authority  is  to  the  effect  that  such  circumstances 
cannot  be  held  to  override  the  paramount  consideration  in 
cases  of  this  nature,  namely,  the  welfare  of  the  child.  It  is  to  be 
recalled  that  Terry  was  not  taken  out  of  the  hands  of  his 
guardian  and  brought  into  Ontario,  and  that  the  circumstances 
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are  not  the  same  as  those  spoken  of  by  Lord  Campbell  in  the 
Marquis  of  Bute  case,  supra. 

A question  was  raised  on  the  hearing  of  this  appeal  as  to 
whether  the  proper  procedure  had  been  followed;  whether  the 
habeas  corpus  proceedings  before  Smily  J.  had  come  to  an 
end;  whether  Wells  J.  had  jurisdiction  to  make  an  order  deter- 
mining who  should  have  the  custody  of  the  child,  and  whether, 
having  regard  to  the  procedure  adopted,  this  Court  should  give 
effect  to  the  order  so  made. 

Upon  the  return  of  the  writ  of  habeas  corpus,  Smily  J.  was 
of  the  opinion  that  an  application  should  have  been  made  by 
the  appellant  for  the  custody  of  the  child  Terry,  in  addition  to 
the  proceeding  under  the  writ,  and  he  allowed  the  appellant 
to  make  such  application,  as  is  shown  by  the  order  as  entered, 
to  which  I have  already  referred.  On  the  opening  of  the  trial 
of  the  issue,  counsel  for  the  appellant  made  formal  application 
to  Wells  J.  for  the  delivery  to  her  of  the  custody  of  the  child, 
and  at  the  conclusion  of  the  trial  Wells  J.  made  the  order 
regarding  custody.  No  further  steps  were  taken  in  the  habeas 
corpus  proceedings,  beyond  an  unsuccessful  application  for  leave 
to  appeal  from  the  order  of  Smily  J.  Both  of  the  learned  judges 
apparently  were  of  the  opinion  that  the  matter  of  custody  could 
be  determined  at  the  trial  of  the  issue,  upon  the  application 
made  by  the  appellant  as  provided  by  The  Infants  Act,  independ- 
ent of  and  without  further  reference  to  the  former  proceedings 
by  way  of  habeas  corpus. 

Bailey  on  Jurisdiction,  1899,  in  speaking  of  the  writ  of 
habeas  corpus  in  its  relation  to  the  custody  of  children,  says  at 
p.  514:  “.  . . although  denominated  proceedings  in  habeas  corpus, 
and  possessing  elements  that  are  incident  thereto,  they  are  in 
some  respects  unlike  the  ordinary  proceedings  for  the  release 
of  a party  held  on  a criminal  charge.’’ 

The  report  of  the  appeal  in  Smart  v.  Smart,  [1892]  A.C. 
425,  C.R.  [10]  A.C.  163,  to  the  Privy  Council  from  this  Court 
sets  out  that  where  a writ  of  habeas  corpus  had  been  applied  for 
by  a husband  against  his  wife  in  respect  of  their  three  children, 
it  was  arranged  during  the  course  of  the  proceedings  that  he 
should  also  present  an  application  for  the  custody  of  the 
children  and  that  the  questions  in  both  proceedings  be  tried 
simultaneously. 
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In  Re  Harding y 63  O.L.R.  518,  [1929]  2 D.L.R.  623,  a case 
relating  to  the  custody  of  a child,  Orde  J.A.  said  that  relief 
under  The  Infants  Act  “while  in  a sense  an  alternative  to  that 
available  by  way  of  habeas  corpus,  is  neither  dependent  upon 
nor  co-incident  with  that  form  of  relief”. 

The  judgment  in  the  New  Zealand  case  of  Re  J.  H.  and  L.  T. 
Thompson  (Infants)  (1911),  30  N.Z.L.R.  168,  is  to  the  effect 
that  where  a father  asks  for  a writ  of  habeas  corpus  to  take  a 
child  out  of  the  custody  of  its  mother,  the  Court  is  not  confined 
to  granting  or  refusing  the  writ,  but  can  give  effect  to  the 
provisions  of  The  Infants  Act,  1908,  although  no  application 
under  that  statute  has  been  made  by  the  mother.  Part  I of  the 
New  Zealand  statute,  no.  86  of  the  Consolidated  Statutes  of 
1908,  gives  the  Court,  in  effect,  the  same  jurisdiction,  to  be 
exercised  upon  the  same  principles,  regarding  the  custody  of 
i children,  as  is  found  in  our  own  Infants  Act. 

The  question  of  a defect  in  proceedings  for  the  custody  of 
a child,  where  the  matter  had  been  decided  upon  the  merits, 
i as  in  the  case  now  the  subject  of  this  appeal,  was  considered 
1 in  Stevenson  v.  Florant,  [1927]  A.C.  211,  [1926]  4 D.L.R.  897, 
46  C.C.C.  362,  where  it  was  held  that  an  objection  to  the  form 
of  the  proceedings  should  not  be  allowed  to  prevail  after  it  had 
been  concluded  that  one  of  the  parties  to  such  proceedings 

I 

i should  have  the  custody  of  the  child.  There,  one  of  the  questions 
I before  the  Judicial  Committee  was  whether  an  application  under 
I the  Code  of  Civil  Procedure  of  the  Province  of  Quebec  was 
proper  for  the  purpose  of  determining  the  question  of  the 
custody  of  an  infant,  such  proceedings  being  in  substance  of  the 
same  nature  as  an  application  for  a writ  of  habeas  corpus. 

I Sir  Thomas  Warrington,  who  delivered  the  judgment  of  the 
i Judicial  Committee,  after  stating  that  their  Lordships  had  come 
I to  the  conclusion  that  the  authority  of  the  mother  and  her 
I right  to  the  custody  of  the  child  ought  to  prevail,  said  at  p.  216 : 

I . they  [their  Lordships]  would  not  be  disposed  to 

j treat  these  proceedings,  in  which  the  whole  question  has  been 
I considered  by  three  Canadian  Courts,  as  ineffective  by  reason 
of  a defect  in  procedure,  and  to  require  the  respondent  to 
institute  proceedings  in  another  form  which  (according  to  their 
Lordships’  view)  would  end  in  the  same  result. 
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“If  there  be  a valid  technical  objection  to  the  form  of  pro- 
ceedings, and  if  they  ought  to  have  been  instituted  by  an 
ordinary  writ  of  summons,  the  Court  would  properly  in  the 
interests  of  both  parties  and  acting  under  art.  3 of  the  Code 
of  Civil  Procedure  set  aside  the  objection  and  make  the  order 
which  would  have  been  made  if  the  form  had  been  strictly 
correct.” 

I do  not  think  this  Court  should,  even  if  it  be  assumed  there 
was  a defect  in  procedure,  “treat  these  proceedings,  in  which 
the  whole  question  has  been  considered  on  the  merits  ...  as 
ineffective”,  to  use  the  language  of  Sir  Thomas  Warrington  in 
the  Stevenson  case,  but  think  that  it  should  “make  the  order 
which  would  have  been  made  if  the  form  had  been  strictly 
correct”. 

For  the  reasons  I have  set  out,  I have  concluded  that  the 
appeal  should  be  dismissed  but,  under  the  circumstances,  without 
costs. 

Aylesworth  J.A.  agrees  with  Hogg  J.A. 

Appeal  dismissed  without  costs,  Robertson  C.J.O.  dissenting. 

Solicitors  for  the  appellant:  Slaght,  Ferguson,  Boland  & 
Slaght,  Toronto. 

Solicitors  for  the  respondent : Sims,  Bray,  Schofield  & 
Lochead,  Kitchener. 
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[McRUER  C.J.H.C.] 

McLean  v*  McLean  and  McLellan* 

Divorce — Bars  to  Relief — Collusion — Defendant  in  reality  Suing  in 

Plaintiff’s  Name — Other  Bars— Conduct  of  Plaintiff  Conducing  to 

Adultery — Connivance. 

Collusion  is  not  limited  to  an  agreement  upon,  or  connivance  in,  the 
acts  which  give  rise  to  the  action.  The  Courts  exist  for  the  purpose 
of  hearing  honest  actions  brought  with  a sincere  desire  to  obtain  the 
relief  claimed,  and  it  is  not  part  of  their  function  to  put  their  judg- 
ments at  the  disposal  of  parties  in  matrimonial  cases  unless  it 
appears  clearly  that  the  party  seeking  the  relief  comes  to  the  Court 
with  an  hqnest  desire  for  it.  In  such  a case,  affecting  status,  it  is  of 
the  utmost  importance  that  there  should  be  before  the  Court  all 
reasonable  sources  of  information,  so  that  the  presiding  judge  may 
be  fully  satisfied  that  all  relevant  facts  have  been  fully  disclosed. 
Where  the  plaintiff  and  the  defendant  act  in  agreement  in  the 
bringing  of  an  action  for  divorce,  the  Court  is  largely  deprived  of 
the  sources  of  information  which  should  be  available  in  ascertaining 
the  whole  truth  on  all  matters  requiring  consideration.  Churchward 
V.  Churchward  and  Holliday,  [1895]  P.  7,  quoted  and  applied.  A 
duty  rests  on  the  Court  in  every  case  to  be  vigilant  to  see  that  its 
process  is  not  abused  by  collusive  actions,  and  where  there  is  even 
a suspicion  of  collusion  that  vigilance  must  be  emphasized. 

An  action  for  divorce. 

11th  May  1948.  The  action  was  tried  by  McRuer  C.J.H.C.  at 
Haileybury. 

George  Mitchell,  K.C.,  for  the  plaintiff. 

25th  June  1948.  McRuer  C.J.H.C.: — ^This  action,  which  is 
ostensibly  brought  by  the  plaintiff,  is  for  the  dissolution  of  the 
marriage  between  the  plaintiff  and  the  defendant  Minerva 
McLean.  It  has  some  extraordinary  features. 

The  parties  were  married  on  the  4th  January  1930.  As  a 
result  of  differences  that  arose  a separation  agreement  was 
entered  into  in  July  1941.  The  agreement  contains  the  following 
provisions : 

“1.  The  Parties  hereto,  namely  the  husband  and  wife,  will 
henceforth  live  separate  from  each  other,  and  neither  of  them 
will  take  proceedings  of  any  kind  against  the  other  for  restitu- 
tion of  conjugal  rights,  or  molest  or  annoy  or  in  any  way 
interfere  with  the  other  or  make  any  demands  whatsoever 
upon  the  other  arising  from  their  status  as  husband  and  wife. 
Provided  however,  that  nothing  herein  contained  shall  prevent 
either  the  husband  or  the  wife  from  taking  action  for  divorce 
at  any  time  hereafter  should  either  desire  to  do  so. 

“2.  The  Party  of  the  Second  Part,  namely  the  wife,  Mrs. 
Minnie  McLean  hereby  agrees  and  promises  not  to  cohabit  or 
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live  with  any  man  in  the  said  Township  of  Teck  during  the 
continuance  of  this  Agreement.  . . . 

“8.  And  it  is  hereby  expressly  understood  and  agreed  be- 
tween the  Parties  hereto,  that  should  the  Party  of  the  First 
Part,  the  husband,  molest  or  otherwise  interfere  with  the  wife 
or  her  manner  of  living,  save  as  hereinbefore  stipulated,  then 
and  in  such  case,  this  agreement  shall  be  null  and  void  and  the 
wife  shall  be  at  liberty  to  take  such  steps  for  non-support  or 
alimony  as  she  may  be  advised.” 

The  implication  from  this  agreement  is  that  the  female 
defendant  was  being  given  permission  to  live  with  another  man 
so  long  as  they  did  not  reside  in  the  township  of  Teck,  and  that 
implication  is  warranted  by  the  evidence.  The  defendants  have 
lived  together  as  man  and  wife  since  the  1st  February  1945. 
The  female  defendant  states  that  her  husband  came  to  see  her 
about  a divorce  in  December  1946.  Thereupon  she  went  to 
Mr.  Mitchell,  who  appears  on  the  record  as  solicitor  for  the 
plaintiff,  and  gave  instructions  to  him  to  write  to  her  husband. 
Throughout  the  action  the  instructions  to  the  solicitor  came, 
not  from  the  plaintiff,  but  from  the  female  defendant.  She  says 
in  her  evidence  that  when  the  agreement  was  signed  her  hus- 
band was  quite  willing  that  she  should  live  with  another  man 
so  long  as  they  did  not  live  in  the  township  of  Teck.  The  plain- 
tiff did  not  appear  at  the  trial,  nor  was  his  absence  satisfac- 
torily explained.  So  far  as  it  appears  in  the  evidence  or  from 
the  record,  the  husband’s  active  participa'tion  in  this  action  is 
confined  to  making  an  affidavit  verifying  the  statement  of  claim, 
and  in  fact  his  signature  to  this  has  not  been  proved. 

This  action  might  be  disposed  of  on  any  one  of  several 
grounds.  I need  mention  only  collusion,  acquiescence  and  con- 
duct contributing  to  adultery. 

It  is  not  necessary  for  me  to  enter  into  an  exhaustive  dis- 
cussion of  the  law  with  respect  to  collusion.  I had  occasion  to 
consider  it  in  8cott  v,  Scott  and  Pfeil,  [1946]  O.R.  832,  [1947] 
1 D.L.R.  374  affirmed  [1947]  O.W.N.  188,  [1947]  1 D.L.R.  918, 
and  the  authorities  I referred  to  therein  govern  this  case.  I 
wish,  however,  to  emphasize  again  certain  basic  principles  which 
should  never  be  overlooked  in  maintaining . a wholesome  ad- 
ministration of  justice.  Some  of  these  principles  were  dealt  with 
in  elaborate  detail  in  Churchward  v.  Churchward  and  Holliday ^ 
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[1895]  P.  7,  which  has  been  followed  frequently  in  Ontario  and 
must  be  taken  to  be  a correct  statement  of  the  law  as  it  should 
be  applied  in  Ontario. 

Collusion  is  by  no  means  limited  to  an  agreement  upon  or 
connivance  in  the  acts  which  give  rise  to  the  action,  and  where 
it  exists  it  goes  to  the  very  root  of  the  authority  and  function 
of  the  Court.  The  Courts  exist  for  the  purpose  of  hearing 
honest  actions  brought  with  a sincere  desire  to  obtain  the  relief 
claimed,  and  it  is  not  part  of  the  function  of  a Court  of  law  to 
put  its  jurisdiction  at  the  disposal  of  parties  in  matrimonial 
cases  unless  it  is  made  clear  that  the  party  seeking  the 
relief  comes  to  the  Court  with  an  honest  desire  for  it.  In  a case 
of  this  sort,  that  affects  status,  it  is  of  the  utmost  importance 
that  there  should  be  before  the  Court  all  reasonable  sources  of 
information  so  that  the  presiding  judge  may  be  fully  satisfied 
that  there  has  been  full  disclosure  of  all  relevant  facts.  Where, 
in  bringing  an  action  for  divorce,  the  plaintiff  and  defendant 
act  in  agreement  the  Court  is  without  many  of  the  sources  of 
information  which  should  be  available  in  order  to  ascertain  the 
whole  truth  with  respect  to  all  the  matters  requiring  considera- 
tion. 

In  Churchioard  v.  Churchward  and  Holliday , supra,  at  p.  30 
the  President  (Sir  F.  H.  Jeune)  said:  “It  must  always  be 

remembered  that,  on  grounds  of  public  policy,  second,  perhaps, 
to  none  in  importance,  the  marriage  status  cannot,  however 
much  the  parties  to  it  may  otherwise  desire,  be  altered,  except 
on  the  fulfilment  of  certain  conditions  prescribed  by  law,  con- 
ditions which  relate  to  the  conduct  not  only  of  the  person  against 
whom,  hut  of  the  person  by  whom,  relief  is  sought/^  (The  italics 
are  mine.) 

The  considerations  that  arise  where  parties  are  acting  in 
concert  are  discussed  in  the  same  case,  and  in  referring  to 
Chisim’s  Case  (1779),  Macqueen’s  House  of  Lords’  Practice, 
582,  the  President  said  at  p.  26:  “It  seems  to  me,  therefore, 

that  no  conclusion  is  possible  except  that  the  House  of  Lords 
considered  collusion  to  be  made  out  from  the  fact  that  the 
parties  in  the  conduct  of  the  proceedings  were  acting  in  concert. 
No  doubt  the  inference  was  that  where  such  concert  existed  it 
was  impossible  to  be  sure  that  all  the  truth  was  presented;  but 
the  point  is  that  proof  of  concert  in  the  conduct  of  the  proceed- 
ings was  held  sufficient  to  engender  such  a doubt.” 
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After  dealing  with  Edwards'  Case  (1779),  Macqueen’s 
House  of  Lords’  Practice,  583,  he  said  at  p.  26:  “The  bill,  after 

counsel  had  been  heard  as  to  the  effect  of  this  document,  was 
rejected,  and  it  was  so  treated,  therefore,  merely  on  proof  that 
the  parties  had  agreed  there  should  be  no  defence,  and  this 
single  fact  was  considered  to  establish  collusion.” 

And  at  p.  28,  after  referring  to  Lloyd  v.  Lloyd  and  Chi- 
chester (1859),  30  L.J.  P.M.  & A.  97:  “But  what  is  material  is 
that,  no  more  in  that  case  than  in  this,  was  it  suggested  that 
there  were  any  false  facts  put  forward  or  any  material  facts 
concealed.  The  utmost  that  can  be  said  is  that  the  Court  had 
before  it  parties  not  independent,  but  acting  throughout  in  con- 
cert; and  the  principle  to  be  gathered  from  that  case  appears 
to  be  that,  under  such  circumstances,  the  Court  is  forced  to 
believe  that  it  is  being  misled,  or,  at  any  rate,  that  it  can  feel 
no  assurance  that  it  is  not.” 

It  is  clear  from  this  judgment  that  collusion  is  not  limited  to 
cases  where  there  is  agreement  to  keep  back  evidence  or  to  set 
up  a false  case.  At  p.  30  the  President  said:  “On  the  whole, 

it  appears  to  me  that  the  authority  of  the  House  of  Lords,  as 
shewn  by  its  practice,  and  of  Sir  Cress  well  Cress  well,  as  well  as 
of  Byles  and  Wightman,  JJ.,  is  decidedly  in  favour  of  the  position 
that,  if  the  initiation  of  a suit  be  procured,  and  its  conduct 
(especially  if  absention  from  defence  be  a term)  provided  for  by 
agreement,  that  constitutes  collusion,  although  no  one  can  put 
his  finger  on  any  fact  falsely  dealt  with,  or  withheld;  and  I do 
not  think  that  the  authority  of  Lord  Stowell,  Dr.  Lushington, 
Lord  Penzance,  or,  though  no  doubt  this  is  less  clear,  of  Lord 
Hannen,  can  be  invoked  in  favour  of  a contrary  opinion.” 

In  the  case  before  me  it  is  not  necessary  to  decide  that  mere 
agreement  not  to  defend  is  in  itself  collusion,  but  where  such 
an  agreement  exists  the  Court  is  put  upon  strict  inquiry  to 
guard  against  its  process  being  improperly  used. 

I wish  to  express  strong  dissent  from  the  statement  con- 
tained in  Power  on  Divorce,  1948,  p.  48,  where  the  learned 
author,  after  discussing  the  wording  of  ss.  29,  30  and  31  of 
The  Matrimonial  Causes  Act,  1857  (Imp.),  c.  85,  says: 

“Therefore,  it  would  seem  arguable  from  a reading  of  these 
three  sections  together  that  the  court  is  not  under  the  duty  of 
concerning  itself  with  the  possibility  of  collusion  if  the  evidence 
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merely  raises  a suspicion  of  collusion  and  does  not  disclose  or  at 
least  indicate  it.” 

On  behalf  of  the  plaintiff,  McPherson  v.  McPherson  (No.  2), 
[1933]  2 W.W.R.  513  is  relied  on  to  support  this  proposition. 
With  due  respect,  in  my  view  this  case  is  no  authority  for  such 
a statement.  Ail  that  McPherson  v.  McPherson  purports  to 
decide  is  that  a judge  “cannot  refuse  relief  to  the  plaintiff 
unless  the  proof  is  such  as  to  satisfy  him  that  there  is — not 
raises  a suspicion  of — connivance,  condonation  or  collusion”. 


Without  discussing  whether  this  is  a correct  statement  of 
law  applicable  in  Ontario  or  whether  Emeny  v.  Emeny,  24  Alta. 
L.R.  303,  [1929]  3 W.W.R.  577,  [1930]  1 D.L.R.  253,  followed 
in  McPherson  v.  McPherson,  should  be  followed  in  Ontario,  it 
is  clear  that  these  cases  can  in  no  sense  be  taken  to  cut  down  the 
duty  that  rests  on  the  Court  in  every  case,  not  only  to  concern 
itself  with,  but  to  be  vigilant  to  see,  that  its  process  is  not  abused 
by  collusive  actions,  and  where  there  is  some  suspicion  of  col- 
lusion the  need  for  that  vigilance  must  be  emphasized.  In 
Bishop  on  Marriage,  Divorce,  and  Separation,  1891,  vol.  II 
para.  252,  it  is  stated: 

“And  however  just  a cause  may  be,  if  parties  collude  in  its 
management,  so  that  in  real  fact  both  are  plaintiffs,  while  by  the 
record  the  one  appears  as  plaintiff  and  the  other  as  defendant, 
it  cannot  go  forward.  It  is  so  even  where  material  facts  are 
mutually  suppressed  while  their  production  would  not  have 
changed  the  result.  All  conduct  of  this  sort,  disturbing  to  the 
course  of  justice,  falls  within  the  general  idea  of  fraud  on  the 
court,  and  of  contempt  of  court.  Such  is  the  doctrine  in  prin- 
ciple everywhere.” 

The  facts  given  in  evidence  before  me  satisfy  me,  and  I 
so  find,  that  the  action  is  a collusive  one.  It  is,  in  fact,  little 
more  than  an  action  brought  by  the  female  defendant  in  her 
husband’s  name  in  order  to  obtain  a divorce.  It  would  be  a 
mockery  of  our  judicial  procedure  to  lend  the  assistance  of  the 
Court  to  the  parties  in  this  case. 

I have  not  dealt  with  the  evidence  which  shows  that  the 
husband  by  his  acts  has  been  guilty  of  connivance  and  conduct 
conducing  to  the  wife’s  committing  adultery.  The  plaintiff, 
having  entered  into  an  agreement  that  his  wife  might  live  with 
another  man  anywhere  except  in  the  township  of  Teck  and  that 
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he  would  not  “interfere  with  her  in  her  manner  of  living”,  in 
my  view  gave  her  a general  licence  to  commit  adultery.  He 
therefore  cannot  now  found  an  action  on  her  adultery.  In  any 
case,  on  the  facts  there  is  ample  evidence  of  conduct  contrib- 
uting to  adultery  to  justify  the  Court  in  exercising  its  discretion 
to  withhold  relief.  It  may  well  be  that  it  was  on  account  of 
'the  further  facts  that  would  have  been  disclosed  if  the  husband 
had  been  called  as  a witness  that  care  was  taken  to  see  that 
he  did  not  give  evidence. 

The  action  will  be  dismissed,  but  I make  no  order  as  to  costs. 

Action  dismissed  without  costs. 

Solicitor  for  the  'plaintiff:  George  Mitchell,  Kirkland  Lake. 


[COURT  OF  APPEAL.] 

Robertson  and  Robertson  v*  Joyce* 

Police — Duties  and  Liabilities — Attempt  to  Arrest — Shooting  in  En- 
deavour to  Prevent  Escape — The  Criminal  Code,  R.S.C.  1927,  c.  36, 
ss.  30,  41 — The  Police  Act,  1946  iOnt.),  c.  72,  s.  35. 

A peace  officer  is  not  entitled  to  employ  whatever  means  he  pleases, 
in  any  manner  he  pleases,  to  prevent  the  escape  of  an  offender  who 
takes  to  flight  to  avoid  arrest.  Section  41  of  The  Criminal  Code, 
which  is  founded  in  part  upon  the  common  law  principle  that  what 
the  law  requires  it  justifles,  applies  only  when:  (1)  a peace  officer 

is  proceeding  lawfully  to  arrest  a person;  (2)  the  offence  for  which 
the  arrest  is  to  be  made  is  one  for  which  the  offender  may  be  arrested 
without  warrant;  and  (3)  the  person  takes  to  flight  to  avoid  arrest. 
Even  where  these  requirements  are  all  satisfled,  there  is  still  a 
limitation  upon  the  officer’s  rights,  and  s.  41  will  not  afford  him  a 
defence  if  he  has  used  an  excess  of  force  or  if  the  escape  could  have 
been  prevented  by  reasonable  means  in  a less  violent  manner.  It 
follows  that  in  an  action  for  damages  consequent  upon  the  shooting 
of  a person  in  such  circumstances  two  issues  must  be  expressly  left 
to,  the  jury,  viz.,  (a)  whether  or  not  the  peace  officer  used  more  force 
than  was  necessary;  and  (b)  whether  he  could  have  prevented  the 
escape  by  reasonable  means  in  a less  violent  manner. 

Pleadings — Amendment — Raising  New  Defence  after  Trial — Absence  of 
Injustice  to  Plaintiff — Terms. 

An  amendment  to  the  pleadings  should  be  allowed,  however  late  the 
application,  and  however  careless  may  have  been  the  original  omis- 
sion, if  it  can  be  made  without  injustice  to  the  opposite  party.  In- 
justice can  in  some  cases  be  obviated  by  the  imposition  of  terms  as 
to  costs.  Stewart  v.  North  Metropolitan  Tramways  Company  (1886), 

16  Q.B.D.  556;  Williams  v.  Leonard  et  al.  (1895),  16  P.R.  544,  affirmed 

17  P.R.  73;  26  S.C.R.  406;  McLellan  v.  Milne  et  al.,  [1937]  O.R.  742, 
applied. 

An  appeal  by  the  defendant  from  the  judgment  of  Genest  J., 
entered  on  the  findings  of  a jury.  The  action  arose  out  of  the 
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shooting  of  the  plaintiffs’  son  by  the  defendant,  a police  officer. 
The  facts  are  stated  in  the  reasons  for  judgment. 

15th  and  16th  April  1948.  The  appeal  was  heard  by  Robert- 
son C.J.O.  and  Laidlaw  and  Roach  JJ.A. 

J.  R.  Cartwright,  K.C.  (F,  A.  A.  Campbell,  K.C.,  with  him), 
for  the  defendant,  appellant:  We  ask  leave  at  the  outset  to  amend 
the  statement  of  defence  so  as  to  plead  s.  11  of  The  Public 
Authorities  Protection  Act,  R.S.O.  1937,  c.  135,  which  bars 
such  an  action  as  the  present  in  six  months.  This  defence 
constitutes  an  absolute  bar  to  the  action:  Timer  v.  The  Town 
of  Brantford  (1863),  13  U.C.C.P.  109;  Cairns  v.  The  Water 
Commissioners  for  the  City  of  Ottawa  (1876),  25  U.C.C.P.  551. 
A statute  of  limitation  may  be  pleaded  at  any  stage  of  the 
proceedings:  McLellan  v.  Milne  et  al.;  Kerr  v.  Milne  et  al.,  [1937] 
O.R.  742,  [1937]  3 D.L.R.  659. 

The  police  officers  were  justified,  under  s.  41  of  The  Criminal 
Code,  R.S.C.  1927,  c.  36,  in  using  any  amount  of  force  that  was 
necessary  to  prevent  the  escape  of  Donald  Robertson.  The  word 
“justified”  in  the  section  involves  an  exemption  from  either 
civil  or  criminal  liability:  Flick  v.  Brisbin  (1895),  26  O.R.  423. 

In  the  old  form  of  pleadings  negligence  would  not  have  been 
raised,  and  the  question  of  negligence,  submitted  by  the  trial 
judge  to  the  jury,  is  wholly  irrelevant  in  the  action:  Stanley  v. 
Powell,  [1891]  1 Q.B.  86;  Merin  v,  Ross,  46  B.C.R.  471,  60  C.C.C. 
18,  [1933]  1 D.L.R.  109;  Savard  and  Lizotte  v.  The  King,  [1946] 
S.C.R.  20,  85  C.C.C.  254,  1 C.R.  105,  [1946]  3 D.L.R.  468.  The 
jury  should  have  been  instructed  that  since- the  defendant  was 
justified  in  shooting  Robertson  it  was  wholly  immaterial  whether 
or  not  he  had  been  guilty  of  any  negligence. 

The  jury’s  finding  is  not  supported  by  the  evidence,  and  in 
any  event  it  is  not  a finding  of  negligence  in  law. 

The  damages  awarded  were  grossly  excessive. 

Averell  Robinson  (8.  M.  Benedetto,  with  him),  for  the 
plaintiffs,  respondents:  The  evidence  indicates  that  the  police 
probably  drew  and  fired  their  guns  in  order  to  draw  attention 
to  the  chase,  and  the  defendant  himself  says  that  he  believed 
an  arrest  could  be  effected  without  shooting  the  boy.  Justifi- 
cation therefore  does  not  enter  the  case;  it  is  solely  a question 
of  negligence.  As  to  the  liability  of  a police  officer  for  negligence, 
we  refer  to  Cretzu  v.  Lines,  56  B.C.R.  214,  75  C.C.C.  367,  [1941] 
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1 W.W.R.  396,  [1941]  2 D.L.R.  413;  Rex  v,  Smith  (1907),  17 
Man.  R.  282,  13  C.C.C.  326,  7 W.L.R.  92;  Rex  v.  Greisman,  59 
O.L.R.  156,  46  C.C.C.  172,  [1926]  4 D.L.R.  738. 

The  period  of  limitation  for  this  action  is  one  year  under  The 
Fatal  Accidents  Act,  R.S.O.  1937,  c.  210,  rather  than  six  months 
under  The  Public  Authorities  Protection  Act:  British  Columbia 
Electric  Railway  Company,  Limited  v.  Gentile,  [1914]  A.C.  1034, 
18  D.L.R.  264,  28  W.L.R.  795,  18  C.R.C.  217.  In  any  event,  an 
amendment  of  the  pleadings  at  this  stage  should  not  be  per- 
mitted; an  amendment  will  be  allowed  only  where  the  other 
side  will  not  be  prejudiced  by  it:  White  v.  Municipal  District  of 
Inga  and  Pidgeon,  23  Alta.  L.R.  585,  [1929]  1 W.W.R.  172, 
[1929]  1 D.L.R.  360. 

As  to  the  amount  of  the  damages,  the  increased  cost  of 
living  and  the  decline  in  the  value  of  money  should  be  taken 
into  account. 

J.  R.  Cartwright,  K.C.,  in  reply:  In  Cretzu  v.  Lines,  supra,  the 
police  officer  had  no  right  to  arrest  the  man  who  was  injured. 
Rex  V.  Smith,  supra,  was  in  effect  overruled  by  Merin  v.  Ross, 
supra. 

Cur.  adv.  vult. 

28th  June  1948.  The  judgment  of  the  Court  was  delivered  by 

Laidlaw  J.A.: — This  is  an  appeal  by  the  defendant  from  a 
judgment  of  Mr.  Justice  Genest  dated  the  5th  February  1948, 
directed  to  be  entered  on  certain  findings  made  by  a jury  in 
answer  to  questions  submitted  to  them.  The  action  was  brought 
pursuant  to  the  provisions  of  The  Fatal  Accidents  Act,  R.S.O. 
1937,  c.  210,  to  recover  damages  alleged  by  the  plaintiffs  to  have 
been  sustained  by  them  as  a result  of  the  death  of  their  son  who 
was  killed  on  the  30th  July  1946,  by  a bullet  from  the  revolver  of  a 
police  constable  when  the  deceased  was  in  flight  to  avoid  arrest. 

At  the  opening  of  the  hearing  of  the  appeal,  counsel  for  the 
defendant  moved  for  an  order  granting  him  leave  to  amend  his 
statement  of  defence  by  adding  thereto  a paragraph  pleading 
The  Public  Authorities  Protection  Act,  R.S.O.  1937,  c.  135,  and 
particularly  s.  11  thereof,  and  showing  that  the  action  has  been 
instituted  against  the  defendant  for  an  act  done  in  pursuance  or 
execution  or  intended  execution  of  a statutory  or  other  public 
duty  or  authority  or  in  respect  of  alleged  neglect  in  the  execution 
of  such  duty  or  authority,  and  that  the  action,  not  having 
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been  commenced  within  six  months  next  after  the  act,  neglect  or 
default  complained  of,  does  not  lie  and  should  not  have  been 
brought  and  is  statute-barred. 

Counsel  for  the  defendant  presented  argument  in  support  of 
the  motion,  and  thereafter  the  Court  permitted  him  to  proceed 
with  his  argument  of  the  appeal  on  all  grounds  taken  by  him, 
including  the  ground  that  the  action  was  barred  by  lapse  of 
time  under  the  provisions  of  s.  11  of  The  Public  Authorities 
Protection  Act.  Counsel  for  the  respondents  was  then  called  on 
to  answer  all  arguments  advanced  by  counsel  for  the  appellant, 
including  the  arguments  in  support  of  the  motion  and  the  ground 
of  appeal  raised  by  the  proposed  amendment.  Judgment  on  all 
matters  in  controversy  on  the  appeal,  including  the  application 
made  by  counsel  on  behalf  of  the  defendant,  was  reserved. 

There  are  some  facts  which  are  not  in  dispute.  About  four 
o’clock  in  the  afternoon  of  the  day  of  the  fatality  the  defendant, 
who  is  a police  constable  on  the  police  force  of  the  City  of 
Toronto,  was  engaged  on  patrol  duty  in  a motor  car  in  the 
vicinity  of  the  intersection  of  Gerrard  Street  and  Jarvis  Street 
and  was  accompanied  by  another  constable,  McNiffe.  They  saw 
three  youths  on  foot  going  into  a lot  situate  on  the  south  side 
of  Gerrard  Street  a short  distance  west  of  Jarvis  Street  and  used 
for  the  purpose  of  parking  motor  vehicles.  The  constables  were 
suspicious  of  their  actions  and  after  parking  their  car  at  a con- 
venient place,  they  entered  a lane  leading  from  Mutual  Street 
to  the  rear  of  the  parking  lot.  They  passed  one  of  the  three 
youths  who  was  walking  out  of  the  lane,  and  they  did  not 
attempt  to  stop  him.  They  then  saw  the  other  two  youths 
approaching  the  lane  from  the  parking  lot.  Each  one  was 
carrying  a suitcase.  Neither  of  them  had  a suitcase  when  the 
constables  first  saw  them.  It  appeared  from  the  evidence  at 
the  trial  that  the  suitcases  had  been  stolen  from  a car  parked 
on  the  lot.  When  the  youths  saw  the  constables,  they  dropped  the 
suitcases  immediately  and  took  to  flight.  They  were  pursued  by 
the  constables  on  to  Gerrard  Street,  easterly  along  and  across 
Gerrard  Street  to  Jarvis  Street,  and  northerly  on  the  west  side  of 
Jarvis  Street.  Just  before  or  about  the  time  the  constables  reached 
Jarvis  Street,  the  defendant  drew  his  revolver  from  its  holster 
and  shouted:  “Stop  or  I’ll  shoot.”  The  youths  did  not  stop 
running,  and  the  defendant  fired  a shot  into  the  air  as  he  pursued 
them.  When  the  constables  turned  north  from  Gerrard  Street, 
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McNiffe  then  fired  a shot,  and  the  defendant  says  that  he  had 
just  cocked  his  revolver  to  fire  another  shot  in  the  air,  that  he 
stumbled  on  something  and  his  revolver  went  off.  There  was 
only  a very  short  interval  of  time  between  the  shot  from 
McNiffe’s  revolver  and  the  last  shot  from  the  defendant’s 
revolver.  The  deceased  fell  to  the  ground  and  it  was  found 
that  the  bullet  had  gone  through  his  body  near  his  heart,  and 
he  died  soon'  afterwards  while  being  taken  to  a nearby  hospital. 

The  allegation  made  by  the  plaintiffs  in  their  statement  of 
claim  is  that  “the  defendant  fired  a revolver  wrongfully,  negli- 
gently and  without  due  care  and  attention,  thereby  causing  the 
death  of  . . . the  infant  son  of  the  plaintiffs”,  and  particulars  of 
the  negligence  are  set  forth  in  the  pleading.  The  defendant 
pleaded  that  he  believed  on  reasonable  and  probable  grounds  that 
the  deceased  and  others  had  just  committed  a theft,  and,  after 
briefly  relating  the  facts  of  the  pursuit,  it  is  pleaded  that:  “.  . . the 
defendant  stumbled  and  a bullet  from  his  revolver  was  discharged 
unintentionally,  and  if  the  bullet  from  the  defendant’s  revolver 
did  hit  the  said  Robertson,  which  is  not  admitted,  it  was  the 
result  of  an  accident.”  It  is  further  set  forth  that:  “If  the  bullet 
from  the  defendant’s  revolver  did  hit  the  said  Robertson,  which 
is  not  admitted,  the  defendant  denies  that  he  was  guilty  of  any 
negligence  or  that  he  used  any  more  force  than  was  necessary 
under  the  circumstances.” 

The  defendant  relies  upon  and  expressly  pleads  ss.  30  and 
41  of  The  Criminal  Code,  R.S.C.  1927,  c.  36. 

It  will  be  convenient  and  helpful  to  consider  the  provisions 
of  those  sections  of  The  Criminal  Code  before  considering  the 
questions  put  to  the  jury  and  the  answers  thereto  and  I reproduce 
them  as  follows: 

“30.  Every  peace  officer,  who  on  reasonable  and  probable 
grounds,  believes  that  an  offence  for  which  the  offender  may 
be  arrested  without  warrant  has  been  committed,  • whether  it 
has  been  committed  or  not,  and  who,  on  reasonable  and  probable 
grounds,  believes  that  any  person  had  committed  that  offence,  is 
justified  in  arresting  such  person  without  warrant,  whether  such 
person  is  guilty  or  not.” 

“41.  Every  peace  officer  proceeding  lawfully  to  arrest,  with 
or  without  warrant,  any  person  for  any  offence  for  which  the 
offender  may  be  arrested,  is  justified^  if  the  person  to  be  arrested 
takes  to  flight  to  avoid  arrest,  in  using  such  force  as  may  be 
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necessary  to  prevent  his  escape  by  such  flight,  unless  such  escape 
can  be  prevented  by  reasonable  means  in  a less  violent  manner.” 
(The  italics  are  mine.) 

It  was  not  disputed  that  the  suitcases  being  carried  by  the 
deceased  and  his  companion  when  the  defendant  saw  them  leaving 
the  parking  lot  and  approaching  the  lane  were  stolen  from  a 
car  parked  on  the  lot  and  it  was  conceded  by  counsel  for  the 
respondents  on  the  hearing  of  the  appeal  that  the  defendant 
had  reasonable  and  probable  grounds  for  his  belief  that  the 
offence  of  theft  had  been  committed,  and  that  it  had  been  com- 
mitted by  one  or  other  or  both  of  the  youths.  It  was  therefore 
the  duty  of  the  defendant  under  the  provisions  of  s.  35  of  The 
Police  Act,  1946  (Ont.),  c.  72,  to  apprehend  the  deceased  and  he 
was  justifled  under  s.  30  of  The  Criminal  Code  in  arresting  him 
without  warrant  whether  the  deceased  was  guilty  or  not.  It  may 
be  noted  also  that  under  the  provisions  of  s.  646  (7c)  of  The 
Criminal  Code  the  offence  of  theft  contrary  to  the  provisions 
of  s.  386  of  the  Code  is  one  for  which  an  offender  may  be 
arrested  without  warrant. 

I turn  now  to  s.  41  of  The  Criminal  Code.  That  section  is 
the  same  in  substance  as  s.  43  of  the  draft  code  submitted  with 
the  report  of  the  Royal  Commission  appointed  in  England  in 
1878  to  consider  the  law  relating  to  indictable  offences.  It  is 
founded  in  part  on  the  principle  of  the  common  law  that  what 
the  law  requires  it  justifies : Qimndo  dliquid  mandatur^  mandatur 
et  omne  per  quod  pervenitur  ad  illud.  The  provisions  of  the 
section  are  applicable  whenever  the  following  conditions  exist, 
namely:  where  a peace  officer  is  proceeding  lawfully  to  arrest 
a person;  where  the  offence  for  which  that  person  is  to  be 
arrested  is  one  for  which  the  offender  may  be  arrested  without 
warrant;  and  where  the  person  to  be  arrested  takes  to  flight  to 
avoid  arrest.  Those  requisites  to  the  applicability  of  the  section 
are  unquestionably  satisfied  in  the  present  case.  The  principal 
question  in  issue,  and  to  be  determined  by  the  Court,  is  whether 
the  defendant  was  justifled  in  what  he  did  under  the  particular 
circumstances  of  this  case. 

A peace  officer  is  not  empowered  to  employ  whatever  means 
in  whatever  manner  he  pleases  to  prevent  the  escape  of  an 
offender  who  takes  to  flight  to  avoid  arrest.  He  is  not  free  to 
use  force  of  whatever  kind  or  extent  he  may  think  fitting  to 
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the  circumstances.  A statutory  defence  against  liability  of  a 
peace  officer  for  what  he  has  done  is  not  available  to  him  under 
s.  41  if  he  has  used  an  excess  of  force  to  prevent  the  escape  by 
flight  of  a person  to  be  arrested  by  him  or  if  such  escape  could 
have  been  prevented  by  reasonable  means  in  a less  violent  manner. 
The  question  whether  he  used  an  excess  of  force  and  the  question 
whether  the  escape  could  have  been  prevented  by  reasonable 
means  in  a less  violent  manner  are  questions  of  fact  for  deter- 
mination upon  the  evidence  and  in  the  circumstances  of  each 
particular  case  under  review. 

In  the  present  case  the  defendant  fired  one  shot  from  his 
revolver  and  it  is  not  in  dispute  that  his  purpose  in  so  doing 
was  to  intimidate  the  fugitives.  According  to  his  evidence,  he 
intended  to  Are  a second  shot  with  the  same  purpose  in  mind 
when  he  stumbled  and  his  revolver  was  discharged  accidentally. 
Counsel  for  the  plaintiffs  maintains  that  the  defendant  has  failed 
to  show  that  he  could  not  have  prevented  the  escape  under  the 
existing  circumstances  by  reasonable  means  other  than  those 
resorted  to  by.  him,  and  that  he  could  not  have  prevented  such 
escape  in  a less  violent  manner.  He  argues  that  in  the  absence  of 
such  proof  the  defendant  is  not  entitled  under  s.  41  to  protection 
against  liability  for  the  consequence  of  his  acts.  On  the  other 
hand,  counsel  for  the  defendant  argues  that  the  circumstances 
were  such  that  the  defendant  had  a right  to  use  the  revolver  in 
the  manner  described  by  him  to  prevent  the  deceased  from  escap- 
ing arrest  and  that  there  was  no  wrongdoing  on  his  part. 

It  is  thus  apparent  that  there  are  two  fundamental  questions 
of  fact  in  issue  between  the  parties,  and  the  jury  ought  to  have 
determined  those  questions  as  follows:  Firstly,  could  the  escape 
of  Robertson  have  been  prevented  by  the  defendant  by  reason- 
able means  in  a less  violent  manner?  Secondly,  did  the  defendant 
use  more  force  than  was  necessary  to  prevent  the  escape  of 
Robertson?  There  is  also  a third  question  of  fact  which,  in  my 
opinion,  must  be  decided,  namely:  Was  there  any  negligence  on 
the  part  of  the  defendant  which  caused  or  contributed  to  the 
death  of  the  deceased?  I now  quote  the  questions  put  to  the 
jury  by  the  learned  trial  judge  and  the  answers  thereto,  and 
it  will  be  noted  at  once  that  there  were  no  questions  submitted 
to  them  as  to  whether  the  defendant  could  have  prevented 
the  escape  of  Robertson  by  reasonable  means  in  a less  violent 
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manner  or  whether  he  used  more  force  than  was  necessary  to 
prevent  such  escape: 

“1.  Was  the  fatal  shot  fired  from  the  defendant  Joyce’s 
revolver?  A.  Yes. 

“2.  If  your  answer  to  question  1 is  ’yes’,  then  was  the  shot 
aimed  deliberately  at  Robertson  by  the  defendant  Joyce?  A.  No. 

“3.  If  your  answer  to  question  2 is  ‘yes’,  was  the  defendant 
Joyce  using  more  force  than  necessary  in  the  circumstances  to 
prevent  the  escape  of  Donald  Robertson?  [Not  answered.] 

“4.  If  your  answer  to  question  2 is  ‘no’,  was  the  discharge 
of  the  defendant  Joyce’s  revolver  accidental?  A.  Yes. 

“5.  If  your  answer  to  question  4 is  ‘Yes’,  then  was  Joyce 
guilty  of  any  act  of  negligence  which  caused  or  contributed  to  the 
death  of  Don.  Robertson?  A.  Yes. 

“6.  If  your  answer  to  question  5 is  ‘Yes’,  then  in  what  did 
such  negligence  consist?  State  fully.  A.  Carrying  a loaded 
revolver  in  a cocked  position  during  the  passing  over  of  rough 
and  wet  terrain. 

“7.  At  what  amount  do  you  assess  the  damages  of  the 
plaintiff  Allan  Robertson,  and  Annie  Robertson?  A.  Burial 
expenses,  $250.00  Damages,  $4,000.00.  A total  of  $4,250.00.” 

The  liability  of  the  defendant  cannot  be  determined  in  the 
absence  of  the  essential  findings  of  fact  as  stated  by  me  above  and 
without  those  findings  I cannot  say  whether  the  defendant  was 
justified  in  what  he  did  under  the  particular  circumstances.  I 
think  such  findings  ought  not  to  be  made  by  this  Court  but  should 
be  made  in  the  court  below.  Therefore,  in  my  opinion  there 
should  be  a new  trial  so  that  appropriate  questions  can  be  put 
to  a jury  to  enable  them  to  make  all  necessary  findings  of  fact. 

There  is  another  reason  which,  in  my  opinion,  makes  it 
necessary  to  direct  a new  trial.  It  appears  to  me  that  the  learned 
trial  judge  left  the  case  to  the  jury  as  if  the  liability  of  the 
defendant  depended  primarily  upon  the  answers  to  two  questions, 
namely,  whether  the  defendant  fired  at  the  deceased  deliberately; 
and  if  he  did  not  do  so  whether  there  was  negligence  on  his 
part  which  caused  or  contributed  to  the  death  of  the  deceased. 
I reach  that  conclusion  from  my  reading  of  the  whole  charge 
but  I now  reproduce  certain  passages  in  particular  as  follows: 

“I  spoke  to  you  of  an  automobile  accident  involving  an  honest, 
upright  citizen.  If  he  operates  an  automobile,  or  if  he  shoots 
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a revolver,  in  a negligent  way  then  he  must  pay  for  the  result 
of  his  negligence.  That  is  the  point  you  are  going  to  decide, 
which  I will  explain.  . . . 

“The  question  remains  to  be  considered:  was  it  Joyce’s  fault; 
is  he  liable  for  it?  Again,  this  is  not  a criminal  action,  it  is  a 
question  of  civil  liability.  Did  he  commit  a wrongful  act?  Or 
is  he  guilty  of  any  negligence  for  which  he  is  liable  in  this  case? 
That  is  the  question  that  is  going  to  be  for  you  to  decide, 
gentlemen.  . . . 

“If  he  did  aim  it  deliberately,  there  is  the  third  question:  If 
your  answer  to  question  number  two  is  ‘Yes’ — ^that  is,  if  he  did 
deliberately  aim  it  at  Robertson,  that  still  does  not  mean  that 
Joyce  is  responsible,  because  he  is  entitled  to  use  whatever  force 
is  necessary  to  prevent  the  escape  of  Robertson.  He  has  the 
right  to  do  that.  If  a man  is  acting  within  his  rights,  within  what 
the  law  authorizes  him  to  do,  he  cannot  be  held  liable;  he  is  not 
being  negligent  in  any  way,  he  is  simply  doing  his  duty  as  he 
should  do  it.  But  that  is  a question  for  you.  . . . 

“Now,  gentlemen,  if  the  discharge  of  the  defendant  Joyce’s 
revolver  was  accidental  (and  I have  told  you  the  facts  about 
that;  you  have  his  version,  and  the  other  circumstances),  then 
you  have  to  answer  a further  question:  If  you  find  it  was  acci- 
dental, then  is  Joyce  guilty  of  any  act  of  negligence  which  caused 
or  contributed  to  the  death  of  Don.  Robertson?  Because  all 
this  thing  is  one  whole;  it  happened  so  fast. 

“I  am  not  directing  you  in  any  way  as  to  the  facts.  It  is 
for  you  to  say  if  the  discharge  of  the  revolver  was  accidental,  or 
if  he  did  not  mean  to  fire  it,  or  if  he  should  not  have  had  his 
pistol  cocked  while  he  was  running  over  rough  terrain,  or  if 
he  should  have  kept  it  pointed  downwards,  or  if  having  observed 
that  two  warning  shots  were  fired  without  effect,  he  should  not 
have  put  away  his  pistol,  or  if  he  failed  to  take  the  necessary 
precautions  to  see  that  the  pistol  was  not  accidentally  discharged. 
Well,  you  have  heard  the  circumstances  related.  Do  you  think 
he  did  something  he  should  not  have  done,  which  an  ordinary, 
prudent  man  would  not  do?  The  ordinary  rule  which  you 
should  apply  is:  What  should  a reasonable  man  do  in  given 
circumstances? 
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‘If  you  find  that  Joyce  is  guilty  of  negligence,  then  of  course 
you  must  state  exactly  what  you  find  that  negligence  consisted 
of.  If  you  find  that  he  is  not  guilty  of  negligence,  you  will  say  No.” 

It  is  right  to  point  out  that  the  trial  judge  also  instructed  the 
jury  to  consider  the  “possibility  of  stopping  Robertson  and  the 
other  man  by  other  means”  and  “whether  he  was  using  more 
than  the  necessary  force  to  prevent  an  escape”.  He  also  quoted 
observations  of  Perdue  J.A.  in  Rex  v.  Smith  (1907),  17  Man.  R. 
282,  13  C.C.C.  326,  7 W.L.R.  92,  that  “Shooting  is  the  very  last 
resort.  Only  in  the  last  extremity  should  a peace  officer  resort  to 
such  a dangerous  weapon  as  a revolver  in  order  to  prevent  the 
escape  of  an  accused  person  who  is  attempting  to  escape  by 
flight”,  and  following  remarks  by  that  learned  judge.  But  he 
did  not  explicitly  instruct  the  jury  to  accept  those  observations 
as  law  or  that  they  should  be  guided  by  them.  On  the  contrary,  he 
said:  “We  will  have  to  sort  that  out  a little  later  because  most  of 
the  responsibility  is  for  you  to  decide,  as  to  whether  in  the 
circumstances  of  this  case — ^the  circumstances  vary  in  every  case 
— whether  in  the  circumstances  of  this  case  officer  Joyce  is 
liable  for  the  damages  caused  by  the  shot  which  killed  young 
Robertson.”  Shortly  after  that  passage  in  his  charge  the  learned 
judge  propounded  the  question:  “Is  he  guilty  of  any  negligence 
for  which  he  is  liable  in  this  case?”  and  said:  “That  is  the 
question  that  is  going  to  be  for  you  to  decide,  gentlemen.” 

I think  that  in  the  charge  to  the  jury  the  question  whether  the 
defendant  aimed  deliberately  at  Robertson  and  the  question 
whether  there  was  any  negligence  on  the  part  of  the  defendant  are 
so  intermingled  and  confused  with  the  fundamental  questions 
upon  which  the  liability  of  the  defendant  depends  as  to  make  the 
trial  unsatisfactory.  The  right  of  a peace  officer  under  s.  41  of  The 
Criminal  Code  to  use  force  to  prevent  the  escape  of  a person  who 
takes  to  flight  to  avoid  arrest  ought  to  be  made  plain  to  the 
jury,  apart  altogether  from  the  question  whether  there  was 
any  negligence  on  his  part.  The  jury  ought  to  have  been  instructed 
that  a peace  officer  is  not  empowered  to  use  force  at  any  time  and 
in  all  circumstances  to  prevent  the  escape  of  a person  who  takes 
to  flight  to  avoid  arrest;  that  the  right  given  to  a peace  officer 
under  s.  41  of  The  Criminal  Code  to  use  force  for  that  purpose 
is  a limited  one;  that  the  right  may  be  exercised  only  if  the 
escape  could  not  be  prevented  by  reasonable  means  in  a less  violent 
manner;  and  that  a peace  officer  cannot  in  any  circumstances 
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justify  the  use  of  excessive  force,  that  he  may  only  use  the  force 
necessary  in  the  circumstances  for  the  purpose  of  preventing  the 
escape  by  flight.  The  jury  should  have  been  instructed,  also, 
that  where  the  right  of  a peace  officer  to  use  force  exists,  it  must 
be  exercised  in  a reasonable  manner;  and  that  if  it  be  exercised 
in  a negligent  manner,  a peace  officer  is  liable  for  all  loss  or  dam- 
age caused  by  his  negligence.  The  omission  to  instruct  the  jury 
sufficiently,  as  well  as  the  omission  to  submit  to  them  the 
necessary  questions  as  previously  discussed,  makes  it  necessary, 
in  my  opinion,  that  a new  trial  be  had  between  the  parties. 

Counsel  for  the  appellant  argdes  that  the  quantum  of 
damages  assessed  by  the  jury  is  excessive.  I refrain  from 
expressing  any  opinion  in  respect  of  that  question  because  of 
my  judgment  that  a new  trial  is  necessary.  I also  find  it  unneces- 
sary to  discuss  any  further  grounds  of  appeal  advanced  by 
counsel  for  the  appellant. 

It  remains  only  to  discuss  the  application  to  amend  the 
statement  of  defence.  The  principle  followed  in  our  Courts  is 
stated  by  Lord  Esher  M.R.  in  Steward  v.  North  Metropolitan 
Tramways  Company  (1886) , 16  Q.B.D.  556,  as  follows: 

“.  . . however  negligent  or  careless  may  have  been  the  first 
omission,  and  however  late  the  proposed  amendment,  the  amend- 
ment should  be  allowed,  if  it  can  be  made  without  injustice  to 
the  other  side.  There  is  no  injustice  if  the  other  side  can  be 
compensated  by  costs:  but,  if  the  amendment  will  put  them  into 
such  a position  that  they  must  be  injured,  it  ought  not  to  be 
made.” 

That  principle  was  applied  in  Williams  v,  Leonard  et  al. 
(1895),  16  P.R.  544,  affirmed  (1896),  17  P.R.  73  and  26  S.C.R. 
406.  In  McLellan  v.  Milne  et  al.;  Kerr  v.  Milne  et  al.,  [1937]  O.R. 
742,  [1937]  3 D.L.R.  659,  McTague  J.  reviewed  the  practice  and 
law  in  the  matter  and  after  trial  he  allowed  the  defendant  to 
amend  his  statement  of  defence  by  pleading  certain  sections  of 
The  Limitations  Act. 

In  my  opinion,  the  present  case  is  one  where  the  amendment 
can  be  made  by  the  defendant  without  injustice  to  the  plaintiffs 
within  the  principle  stated  by  Lord  Esher  in  Steimrd  v.  North 
Metropolitan  Tramways  Company,  supra,  and  in  accordance 
with  the  decisions  in  our  courts.  I would  therefore  grant  the 
defendant  leave  to  amend  his  statement  of  defence  within  ten 


C.A.  Robertson  and  Robertson  v*  Joyce*  Laidlaw  J.A.  707 

days  hereafter  in  the  proposed  manner.  Such  leave  should  be 
granted  only  upon  the  condition  and  term  that  the  defendant 
shall  first  pay  to  the  plaintiffs  the  costs,  to  be  taxed  or  agreed 
upon  by  the  parties,  of  all  proceedings  in  the  court  below  sub- 
sequent to  the  delivery  of  the  statement  of  defence.  The  plaintiffs 
should  have  leave  to  reply  to  the  amended  statement  of  defence, 
if  one  be  delivered,  within  ten  days  thereafter.  If  the  costs  are 
paid  by  the  defendant  as  directed  and  the  amendment  is  made, 
all  questions  arising  therefrom  can  be  determined  in  accordance 
with  the  Rules  of  Practice  before  or  at  the  new  trial.  Meantime, 
I express  no  opinion  in  respect  of  them.  If  the  defendant  does 
not  pay  the  costs  within  ten  days  hereafter,  the  application  for 
leave  to  amend  the  statement  of  defence  should  be  dismissed 
with  costs  to  be  paid  by  the  defendant  to  the  plaintiff  in  any 
event. 

I would  make  no  order  as  to  costs  of  the  proceedings  in  this 
Court.  The  necessity  for  a new  trial  arises  by  reason  of  the 
omission  to  have  appropriate  questions  submitted  to  the  jury 
so  as  to  obtain  the  essential  findings  of  fact  in  the  case;  the 
responsibility  for  that  omission  ought  to  be  shared  equally  by 
both  parties.  The  costs  of  the  new  trial  and,  save  as  hereinbefore 
otherwise  directed,  the  costs  of  the  former  trial  will  be  in  the 
discretion  of  the  judge  presiding  at  the  new  trial. 

New  trial  ordered. 

Solicitor  for  the  plaintiff respondents:  Averell  Robinson^ 
Toronto. 

Solicitor  for  the  defendant^  appellant : W.  G.  Angus,  Toronto. 
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[COURT  OF  APPEAL.] 

Re  Michael  P*  Georgas  Co*  Ltd;  Arnold  et  aL  v*  Georgas  et  ah 

Companies — Winding-up  by  Order  of  Court  under  The  Companies  Act, 
R.S.O.  1937,  c.  251,  s.  193 — Right  of  Appeal — Position  of  Judge 
Making  Winding-up  Order. 

A judge  of  the  Supreme  Court  of  Ontario  who  makes  an  order  for  the 
winding-up  of  a comjpany  under  ss.  193  et  seq.  of  the  Ontario 
Companies  Act  does  so  as  a judge  of  the  Court  and  not  as  persona 
designata.  There  is  therefore  a right  of  appeal  from  his  order  without 
leave,  since  the  order  is  undoubtedly  final  in  its  nature. 

Companies — Winding-up  under  The  Companies  Act,  R.8.O.  1937,  c.  251, 
s.  193 — When  Winding-up  to  he  Deemed  '‘fust  and  equitable"" — 
Deadlock  in  Management — Possibility  of  Settlement — Great  Dis- 
advantages from  Winding-up. 

On  a motion  for  an  order  for  the  winding-up  of  a company  under  s. 
193  of  the  Ontario  Companies  Act,  the  judge  of  first  instance  reached 
the  conclusion  that  a deadlock  existed  in  the  management  of  the 
company,  that  this  deadlock  was  not  merely  tempera^,  and  that 
he  could  not  see  how  it  could  be  broken  or  the  situation  could  be 
remedied,  and  that  he  was  consequently  forced  to  make  the  order 
sought.  On  appeal,  held,  the  order  should  be  set  aside.  The  respondent, 
who  had  previously  refused  to  attend  directors’  meetings,  now  showed 
a disposition  to  co-operate,  and  his  counsel  had  filed  the  respondent’s 
written  undertaking  to  attend  meetings,  and  to  require  his  nominees 
to  do  so.  With  the  exercise  of  tolerance  and  good  sense  by  all  parties 
there  was  no  reason  why  the  alleged  deadlock  should  continue,  and 
if  it  was  found  that  the  board  of  directors  could  not  function  properly 
because  of  an  equal  division,  it  should  be  possible  to  agree  upon 
some  means  to  overcome  the  difficulty,  if  necessary  by  a change  in 
the  constitution  of  the  board. 

An  appeal  from  an  order  of  Urquhart  J.,  [1948]  O.W.N.  429, 
directing  that  a company  be  wound  up  under  The  Companies 
Act,  R.S.O.  1937,  c.  251.  The  respondents  served  notice  of  a 
motion  to  quash  the  appeal,  and  the  motion  to  quash  was  argued 
separately  from  the  main  appeal. 

3rd  May  1948.  The  motion  to  quash  was  heard  by  Robertson 
C.J.O.  and  Laidlaw  and  Hogg  JJ.A. 

L.  M.  Singer y K.C.,  for  the  respondents:  There  is  no  right  of 
appeal  without  leave.  We  concede  that  the  order  is  final  in 
nature,  rather  than  interlocutory,  but  The  Companies  Act, 
R.S.O.  1937,  c.  251,  contains  no  provision  for  an  appeal  from  such 
an  order.  [Robertson  C.J.O. : What  about  s.  206?]  That  section 
applies  only  to  an  order  made  ‘In  a winding-up”,  and  would  there- 
fore not  apply  to  the  winding-up  order  itself.  A judge  hearing 
an  application  for  a winding-up  order  sits  as  persona  designata, 
and  the  only  right  of  appeal  is  therefore  that  given  under  The 
Judges’  Orders  Enforcement  Act,  R.S.O.  1937,  c.  123,  which 
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requires  leave  in  all  cases.  Rule  494  sets  out  the  procedure  to  be 
followed  where  leave  is  required,  and  that  procedure  was  not 
I followed  here.  I refer  to  Re  Waterman  et  al.  and  Building 
Enterprise  Ltd.-  et  al.,  [1936]  O.R.  47  at  50,  [1936]  1 D.L.R. 
117.  As  to  the  meaning  of  persona  designata,  I refer  to  Holmested 
& Langton’s  Ontario  Judicature  Act,  5th  ed.  1943  supplement,  p.  7. 

J.  J.  Robinette,  K.C.  {J.  H.  Amys,  K.C.,  with  him)  for  the 
appellants : Jurisdiction  in  compulsory  winding-up  proceedings  is 
conferred  by  ss.  193  et  seq.  of  The  Companies  Act  on  the  Court, 
j and  not  on  a judge  as  persona  designata.  Since  the  order  is  made 
I by  the  Court,  we  have  a right  of  appeal  without  leave,  even 

I though  the  order  is  made  in  chambers.  Section  11  of  The  Judica- 

I ture  Act,  R.S.O.  1937,  c.  100,  preserves  the  jurisdiction  of  the  old 
Divisional  Court,  and  that  jurisdiction  remains  except  in  so  far  as 
it  has  been  expressly  cut  down.  Since  Urquhart  J.,  in  making 
^ the  order,  was  not  acting  as  persona  designata.  The  Judges' 
Orders  Enforcement  Act  has  no  application. 

There  have  been  such  appeals  before,  and  it  does  not  appear 
from  the  reports  that  leave  was  obtained  in  any  case.  There 
was  no  leave  to  appeal  in  Re  Martello  & Sons  Limited,  [1945] 
O.R.  453,  [1945]  3 D.L.R.  626,  nor  was  the  point  raised.  There 
1 have  been  many  other  cases. 

It  is  true  that  we  did  apply  for  leave  to  appeal,  and  that  our 
! application  was  dismissed,  but  the  application  was  made  only 
ex  abundanti  cautela. 

L.  M.  Singer,  K.C.,  in  reply:  It  is  true  that  appeals  have  been 
entertained  without  leave,  but  it  must  be  assumed  that  the 
point  was  not  raised.  The  application  for  a winding-up  order 
I is  made  to  a judge  of  the  Supreme  Court  in  chambers,  and  not 
by  writ,  and  leave  to  appeal  is  therefore  required.  [Laidlaw  J.A.  : 

I Section  193  of  the  Act  says  that  a company  may  be  wound  up 
I by  order  of  the  Supreme  Court,  and  s.  194  says  that  this  power 
j may  be  exercised  by  any  judge  of  that  Court  in  chambers.  Is 
I that  not  the  position?]  No;  there  would  be  nothing  to  prevent 

I an  action  being  taken  for  the  same  relief,  and  in  that  case  there 

would  be  a judgment  and  a right  of  appeal  without  leave.  The 
summary  method  set  out  in  s.  194  is  an  alternative  or  supple- 
mentary method. 
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5th  May  1948.  The  judgment  of  the  Court  was  delivered  by 

Robertson  C.J.O.: — ^This  is  an  application,  by  the  applicants 
for  a winding-up  order,  under  The  Companies  Act,  R.S.0. 1937,  c. 
251,  to  quash  an  appeal  to  this  Court  from  the  judgment  of  Mr. 
Justice  Urquhart,  dated  7th  April  1948,  ordering  that  the  above- 
named  company  be  wound  up  under  the  provisions  of  the  said 
Act. 

In  support  of  the  motion  it  is  contended  that  the  winding-up 
order  was  made  by  Mr.  Justice  Urquhart  as  persona  designata, 
and,  no  right  of  appeal  from  such  an  order  being  given  by  The 
Companies  Act,  that  any  appeal  that  may  lie  must  be  pursuant 
to  The  Judges’  Orders  Enforcement  Act,  R.S.O.  1937,  c.  123.  No 
appeal  lies  under  the  last-mentioned  statute  except  by  leave,  and 
leave  has  not  been  obtained.  It  is  conceded  that  the  winding-up 
order  is,  in  its  nature,  final. 

In  my  opinion  the  order  in  question  was  not  made  by  Mr. 
Justice  Urquhart  as  persona  designata,  but  as  a judge  of  the 
Supreme  Court  of  Ontario.  Section  193  of  The  Companies  Act 
begins  with  the  words  “A  corporation  may  be  wound  up  by 
order  of  the  Supreme  Court”,  and  proceeds  to  state  four  cases 
where  such  an  order  may  be  made.  Section  194(1)  provides: 
“The  winding-up  order  may  be  made  by  a judge  or  local  judge  of 
the  Supreme  Court  in  chambers.  . .”  Section  195  begins  “Where 
a winding-up  order  is  made  by  the  Court  without  prior  voluntary 
winding-up  proceedings”.  I might  continue  with  numerous  other 
sections,  but  throughout  the  Court  is  constantly  referred  to,  and 
not  the  judge.  This  series  of  sections  is  headed:  “Winding-up 
under  Order  of  the  Court.” 

There  have  been  other  similar  orders  appealed  to  this  Court, 
and,  so  far  as  any  record  of  them  is  available,  it  would  not 
appear  that  any  leave  to  appeal  was  obtained,  or  that  any 
question  was  raised  as  to  the  right  to  appeal  without  leave. 

The  motion  will  be  dismissed  with  costs. 

Motion  dismissed  with  costs 

10th  and  11th  June  1948.  The  appeal  was  heard  by  Laidlaw^ 
Roach  and  Aylesworth  JJ.A. 

J.  J.  Robinette j K.C.  (J.  H,  Amys,  K.C.,  with  him),  for  the 
appellants:  The  respondents  here  seek  relief  from  the  Court 
upon  an  equitable  basis,  but  they  come  into  court  with  agree- 
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merits  and  other  documents  clearly  showing  that  it  was  intended 
that  the  arrangement  should  continue  at  least  until  1951.  We 
have  invited  Arnold  to  exercise  his  option,  and  become  a joint 
manager  of  the  company,  but  he  has  refused.  If  he  did  so, 
means  would  be  open  to  him  to  settle  managerial  difficulties, 
which  are  in  effect  all  that  he  complains  of,  and  many  of  them 
could  be  cleared  up  without  a directors’  meeting.  The  contracts 
between  the  parties  became  a part  of  the  corporate  structure, 
and  the  complaints  relate  principally  not  to  company  policy  but  to 
managerial  matters,  such  as  the  fixing  of  prices,  hours,  etc. 
No  fraud  or  dishonesty  has  been  alleged  against  Georgas,  nor 
can  there  be  justifiable  lack  of  confidence  in  his  management. 

The  Court  must  decide  in  the  light  of  all  the  facts  whether 
it  is  just  and  equitable  that  the  company  should  be  wound  up.  The 
order  is  not  a discretionary  one.  In  Re  Martello  & Sons  Limited, 
[1945]  O.R.  453,  [1945]  3 D.L.R.  626,  the  winding-up  was 
ordered  on  the  ground  of  fraud,  but  that  is  not  this  case.  The 
fundamental  question  .here  is  the  application  of  the  preliminary 
agreements,  bearing  in  mind  that  the  applicant  must  come  with 
clean  hands:  Davis  d Co.  Ltd.  v.  Brunswick  {Australia)  Ltd.  et 
al.,  [1936]  1 All  E.R.  299  at  309;  Re  Cuthbert  Cooper  d Sons 
Ltd.,  [1937]  2 All  E.R.  466.  Arnold  and  Georgas  had  a definite 
contract,  which  provided  a way  of  dissolving  the  company,  but 
only  at  the  end  of  five  years.  Arnold  has  tried  to  revise  the 
contract  by  these  proceedings. 

Drastic  consequences  would  flow  from  the  winding-up  of  the 
company,  and  this  should  be  borne  in  mind  when  considering 
whether  it  is  just  and  equitable.  The  case  is  not  one  of  an 
ordinary  company  with  fixed  assets.  All  there  is  is  the 
earning  power.  The  lease  may  disappear  if  the  company  is  wound 
up,  because  the  landlord  has  an  absolute  veto  on  assignments,  and 
the  same  is  true  of  the  licence,  a transfer  of  which  would  neces- 
sitate payment  of  a monopoly  fee  of  $150,000. 

The  conduct  of  the  applicants  disentitles  them  to  equitable 
relief.  Their  objections  are  trivial.  Arnold  will  not  exercise  his 
option  to  become  joint  manager,  and  must  have  some  ulterior 
purpose  in  this  application.  On  26th  August  he  entered  into  an 
agreement  with  his  two  nominees  that  all  their  shares  would 
be  voted  as  a block,  in  such  manner  as  two  of  them  should 
decide.  This  was  an  act  of  the  respondents  themselves  which 
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caused  a potential  deadlock.  It  is  an  irresistible  conclusion  that 
this  was  not  a hona  fide  deadlock,  and  that  this  application  is 
not  made  in  good  faith:  In  re  Yenidje  Tobacco  Company ^ Limited, 
[1916]  2 Ch.  426  at  430. 

Winding-up  will  not  be  ordered  merely  because  there  is  a 
lack  of  confidence  in  the  management.  It  must  be  a justifiable 
lack  of  confidence:  Loch  et  al.  v.  John  Blackwood,  Limited, 
[1924]  A.C.  783. 

L.  M.  Singer,  K.C.,  for  the  respondents:  We  ask  leave  to 
file  supplementary  correspondence,  dealing  with  negotiations  for 
a settlement,  and  an  offer  made  by  us  to  Georgas  to  buy  or  sell. 
[Laidlaw  J.A.:  We  cannot  consider  anything  which  was  not 
before  the  trial  judge.] 

We  concede  that  the  business  is  being  carried  on,  but  that 
is  not  the  test  as  to  whether  it  is  equitable  to  wind  up  the 
company.  The  question  is  not  whether  money  is  being  made,  but 
whether  one  group  has  seized  control.  Directors’  meetings  must 
be  held  because:  (1)  the  company  has  not  been  properly  or- 
ganized, and  requires  to  be  regularized;  (2)  it  is  essential  that 
Georgas  should  be  employed  by  the  company  under  an  agree- 
ment setting  out  his  powers;  (3)  there  has  been  no  creation  of 
redeemable  preference  shares;  (4)  a credit  to  Georgas  for 
overtime  in  the  books  should  be  rescinded  by  resolution;  (5) 
there  should  be  a new  banking  resolution,  requiring  two  signa- 
tures to  every  cheque;  (6)  the  company  must  be  so  organized 
that  the  board  of  directors  will  be  able  to  manage  it.  We  sent 
out  notices  of  seven  meetings,  but  Georgas  and  his  nominees 
refused  to  attend. 

The  order  appealed  from  was  founded  upon  the  existence  of 
a complete  deadlock,  and  the  existence  of  such  a deadlock  makes 
it  just  and  equitable  that  the  company  should  be  wound  up. 
The  only  machinery  provided  by  statute  for  carrying  on  the 
business  of  a company  is  by  the  holding  of  meetings,  and 
where,  as  here,  all  directors  must  be  present  to  form  a quorum, 
it  is  difficult  to  conceive  of  anything  more  likely  to  cause  a 
deadlock  than  an  absolute  refusal  of  some  directors  to  attend 
meetings.  A company  of  this  kind  has  many  of  the  aspects  of 
partnership,  and  all  that  we  need  show  is  a deadlock  in  substance, 
a refusal  to  co-operate:  In  re  Yenidje  Tobacco  Company,  Limited, 
supra;  Re  White  Castle  Inn  Limited,  [1946]  O.W.N.  773  at  775. 
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The  reasons  given  by  the  trial  judge  are  not  the  only  grounds 
on  which  this  company  should  be  wound  up.  The  trial  judge 
should  also  have  found  that  Georgas  had  usurped  the  powers 
of  the  directors,  and  had  attempted  to  put  himself  in  complete 
control,  and  that  the  company  should  be  wound  up  on  this  ground 
also.  As  to  the  irregularities  in  organization  and  otherwise,  we 
do  not  blame  Georgas  for  the  existence  of  these  irregularities,  but 
he  has  refused  to  co-operate  in  regularizing  the  position.  [Laidlaw 
J.A. : Is  there  any  case  in  which  irregularities  of  this  kind  have 
been  held  to  justify  winding-up?]  An  absolute  refusal  to  co- 
operate in  correcting  them  brings  us  within  the  Yenidje  case, 

I supra.  Georgas’s  action  has  made  it  quite  impossible  for  the 
I company  to  comply  with  the  provisions  of  The  Companies  Act, 
R.S.0. 1937,  c.  251;  I refer  particularly  to  ss.  46,  52,  78-80,  84,  85, 
and  Fraser,  Handbook  of  Canadian  Company  Law,  4th  ed.  1945, 
j p.  142.  We  must  look  to  the  early  differences  between  Arnold  and 
I Georgas  in  determining  whether  there  is  now  a right  to  a 
I winding-up  order  under  the  Yenidje  case. 

I The  winding-up  of  the  company  could  not  affect  the  lease 
! because  the  remaining  part  of  the  term  could  be  sold  under  The 

Landlord  and  Tenant  Act,  R.S.O.  1937,  c.  219.  The  value  of  the 
liquor  licence  is  greater  than  the  transfer  fee  that  would  be 
required.  In  re  Dominion  Steel  Corporation  Ltd.,  59  N.S.R.  398, 
[1927]  4 D.L.R.  110,  337,  is  inapplicable  here. 

I rely  also  on  Symington  et  al.  v.  Symingtons’  Quarries, 
Limited  (1905),  8 F.  (Ct.  of  Sess.)  121,  referred  to  with 
approval  in  Re  Jury  Gold  Mine  Development  Co.  Ltd.,  63  O.L.R. 
109  at  111,  [1928]  4 D.L.R.  735,  10  C.B.R.  303;  Re  Winding-up 
Ordinance  and  Re  Timbers  Limited,  11  Alta.  L.R.  432,  [1917]  2 
I W.W.R.  965,  35  D.L.R.  431;  In  re  American  Pioneer  Leather 
Company  Limited  (1918) , 87  L.J.  Ch.  493.  In  Loch  et  al.  v.  John 
Blackioood  Limited,  supra,  the  company  was  in  excellent  financial 
condition,  and  there  was  no  reason  why  it  should  be  wound  up. 

J.  J.  Robinette,  K.C.,  in  reply:  Georgas,  in  refusing  to  attend 
meetings,  acted  on  the  advice  of  a solicitor.  [Laidlaw  J.A.:  The 
respondent’s  position  is  that  they  have  lost  confidence  in  a man 
who  will  not  attend  meetings,  when  it  is  perfectly  obvious  that 
meetings  must  be  held.]  That  is  not  the  type  of  loss  of  con- 
fidence that  is  contemplated  by  the  Yenidje  case.  [At  the  sug- 
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gestion  of  the  Court,  counsel  filed  an  undertaking  by  Georgas  that 
he  would  in  future  attend  directors’  meetings.*] 

Cur.  adv.  vult. 

28th  June  1948.  The  judgment  of  the  Court  was  delivered  by 

Laidlaw  J.A.: — Upon  the  application  of  three  directors  of 
Michael  P.  Georgas  Co.  Limited,  a private  company  created 
and  existing  under  the  provisions  of  The  Companies  Act,  R.S.O. 
1937,  c.  251,  Mr.  Justice  Urquhart  made  an  order,  dated  the  7th 
April  1948,  declaring  that  '‘in  the  opinion  of  the  Court,  it  is  just 
and  equitable  for  reasons  other  than  bankruptcy  or  insolvency 
of  the  said  Company  that  it  should  be  wound  up  by  this  Court 
under  the  provisions  of  the  said  Act  and  amendments  thereto” 
and,  in  the  exercise  of  the  power  of  the  Court  as  contained  in 
s.  193(c)  of  the  Act,  he  ordered  that  the  company  be  wound  up 
under  the  provisions  thereof.  The  order  also  contains  provisions 
for  the  appointment  of  a provisional  liquidator,  for  a reference 
to  the  Master  to  appoint  a permanent  liquidator  and  to  take  all 
necessary  proceedings  for  and  in  connection  with  the  winding-up, 
for  delegation  to  the  Master  of  powers  of  the  Court,  and  as  to 
costs.  The  application  was  opposed  by  three  directors  of  the 
company — who  with  the  applicants  were  all  of  the  directors  of 
the  company — and  by  the  only  shareholder  other  than  the 
directors.  The  appeal  to  this  Court  is  brought  by  all  persons  who 
opposed  the  application  in  the  Court  below.  Reasons  for  judgment 
of  Mr.  Justice  Urquhart  are  reported,  [1948]  O.W.N.  429. 

The  company  was  incorporated  by  letters  patent  bearing  date 
the  7th  October  1946.  Michael  Peter  Georgas  and  Lewis  David 
Arnold  were  promoters  of  it  and  had  previously  made  an  agree- 
ment with  one  another  as  to  the  promotion,  formation  and 
conduct  of  the  business  of  the  company;  and  another  agreement 
providing  for  the  sale  by  one  of  them  and  the  purchase  by  the 
other  of  all  his  shares  of  the  company.  It  is  unnecessary,  however, 
to  refer  in  detail  to  the  conditions  of  those  agreements. 

The  company  commenced  business  on  1st  April  1947,  and 
Georgas  has  acted  as  manager  since  the  time  of  commencement. 
A large  profit  was  made  in  the  first  three  months  of  operation 
and  the  profits  continued  to  increase  rapidly  in  the  following 
months.  Nevertheless,  some  dissatisfaction  arose  on  the  part  of 
Arnold  in  respect  of  certain  matters  concerning  the  management 
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by  Georgas  and  as  to  the  conduct  of  the  affairs  of  the  company. 
Acting  on  his  instructions,  a solicitor  sent  a letter  dated  27th 
August  1947  to  Georgas  setting  out  in  detail  many  matters  of 
complaint  and  criticism.  Georgas  thereupon  took  legal  advice, 
and  what  at  first  appeared  as  a feeling  of  dissatisfaction 
and  criticism  on  the  part  of  Arnold  soon  developed 
into  a disposition  of  ill-will  and  foolish  stubborness  between  the 
parties.  In  circumstances  where  there  should  have  been  harmony 
and  co-operation  there  has  been  disagreement  and  opposition, 
leading  to  the  application  by  Arnold  and  his  nominees  for  an 
order  to  wind  up  the  company. 

The  learned  judge  reached  the  conclusion  that  a deadlock  of 
a kind  sufficient  to  warrant  an  order  for  the  winding-up  of  the 
company  exists  in  the  circumstances  of  this  case;  that  it  is  not 
a temporary  one;  and,  he  could  not  see  “how  the  deadlock  could 
be  broken  or  how  the  situation  could  be  remedied”.  He  was  of 
opinion  that  therefore  he  was  forced  to  make  the  order. 

Counsel  for  the  appellants  argue  that  the  respondents  have 
not  shown  to  the  Court  that  it  is  “just  and  equitable”  to  wind  up 
the  company  in  the  particular  circumstances  of  this  case;  that 
there  is  no  substantial  deadlock  between  the  parties;  that,  in  any 
event,  the  appellant  Arnold  is  wholly  or  partly  responsible  for  any 
presently-existing  difficulties;  that  he  has  not  acted  in  good  faith, 
and  does  not  seek  equity  with  clean  hands. 

Counsel  for  the  respondents  supports  the  order  in  appeal  for 
the  reasons  stated  by  the  learned  judge  and  on  the  ground  that 
there  is  a justifiable  want  of  confidence  on  their  part  in  the  other 
directors,  including  Michael  Peter  Georgas  who  is  presently 
managing  the  business  of  the  company,  and  that  the  respondents 
are  in  no  way  responsible  for  such  want  of  confidence. 

In  support  of  his  argument  that  there  is  a deadlock  in 
substance  between  the  parties  responsible  for  the  conduct  of  the 
affairs  of  the  company,  counsel  for  the  respondents  reviewed 
in  detail  the  minutes  of  meetings  said  to  have  been  held  by  the 
directors  and  by  shareholders  of  the  company  in  the  course  of 
organization  and  afterwards.  He  directed  the  attention  of  the 
Court  to  many  alleged  irregularities.  He  did  not  contend  that 
the  existence  of  these  irregularities  was  a reason  for  winding 
up  the  company,  but  he  proceeded  to  show  the  efforts  made  on 
behalf  of  the  respondents  to  have  the  affairs  of  the  company  put 
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in  a proper  state,  and  argued  that  the  appellants  not  only  omitted 
to  co-operate  to  accomplish  that  desired  result  but  deliberately 
obstructed  and  prevented  the  respondents  from  doing  so.  I need 
not  discuss  the  numerous  matters  of  complaint  on  behalf  of  the 
respondents.  It  is  sufficient  merely  to  mention  some  of  them.  It 
was  asserted  that  although  the  minutes  of  meetings  record  that 
they  were  held,  the  fact  is  that  the  meetings  were  not  held;  that 
previously-prepared  minutes  were  merely  circulated  from  one 
person  to  another  and  signatures  were  affixed  thereto  in  the 
absence  of  other  directors  or  shareholders  as  the  case  might  be. 
It  was  pointed  out  that  although  by-law  no.  3 of  the  company, 
said  to  have  been  passed  by  the  directors  on  the  10th  October 
1946,  purports  to  authorize  and  empower  the  company  “to  carry 
out,  observe  and  perform,  according  to  the  terms  thereof,” 
certain  mentioned  agreements  made  between  Michael  Peter 
Georgas  and  Lewis  David  Arnold,  the  power  given  to  the  company 
by  its  letters  patent  under  the  heading  “Incorporation”  was  to 
adopt  and  ratify  any  contract  or  undertaking  entered  into  “on 
behalf  of  the  company”  by  the  organizers  or  promoters  thereof, 
or  any  of  them,  and  the  said  agreements  mentioned  in  the  by-law 
are  not  within  that  class.  It  was  urged  that  there  has  been  no 
employment  by  the  company  of  the  services  of  Michael  Peter 
Georgas  as  general  manager,  and  he  was  acting  as  such  without 
any  authority  of  the  board  of  directors.  Finally  I mention  a 
serious  complaint  as  to  proceedings  in  respect  of  the  conversion 
of  certain  shares  of  common  stock  into  shares  of  preference  stock. 

It  is  admitted  by  counsel  for  the  respondents  that  all  of  the 
matters  of  complaint  and  criticism  could  be  corrected  and  over- 
come by  appropriate  proceedings  of  the  board  of  directors  and 
of  the  shareholders  of  the  company.  The  first  step  in  such 
proceedings  is  the  holding  of  a meeting  of  the  board  of  directors, 
but  that  has  not  been  possible  because  the  respondent  Georgas 
is  a director  and  has  refrained  from  attending  a meeting.  He 
has  also  exercised  control  possessed  by  him  over  two  other 
directors  so  that  they  have  not  attended  a meeting.  A properly 
constituted  meeting  requires  a quorum  of  all  six  directors  and 
thus  Arnold  has  been  frustrated  in  his  efforts  to  have  a meeting 
of  the  board  of  directors.  If  the  refusal  of  Georgas  to  attend 
a properly  called  meeting  of  the  board  of  directors  or  to  permit 
his  nominees  to  do  so  were  of  his  own  choice,  and  I could  be 
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satisfied  that  it  is  his  own  will  and  determination  to  prevent  the 
holding  of  a meeting  of  directors,  I would  not  hesitate  to  fix  him 
with  much  responsibility  for  the  present  impasse.  However,  it 
is  certain  that  he  has  acted  as  he  did  on  legal  advice.  That  advice, 
in  my  opinion,  was  bad  and  has  put  him  in  an  unfavourable  and 
embarrassing  position  in  these  proceedings. 

During  the  hearing  counsel  appearing  on  this  appeal  fully 
recognized  and  appreciated  the  unfortunate  position  in  which  the 
appellants  have  put  themselves  by  acting  on  advice  formerly 
given  to  Georgas  by  his  legal  adviser,  and  he  sought  to  overcome 
the  difficulty  by  showing  the  good  faith  on  their  part  as  com- 
pared to  the  bad  faith  on  the  part  of  the  respondents.  He  asserted 
the  present  willingness  on  the  part  of  Georgas  to  co-operate  in 
the  holding  of  any  properly-called  meeting,  and  was  permitted 
by  the  Court  to  file  a written  undertaking  of  Georgas  to  do  so 
and  to  require  his  nominees  to  do  so. 

It  appears  to  me  that  there  is  a disposition  on  the  part  of 
Georgas  to  co-operate  to  put  the  proceedings  and  affairs  of  the 
company  in  a proper  state  and  that  with  the  exercise  of  tolerance 
and  good  sense  by  all  parties  concerned  there  is  no  reason  for  a 
continuance  of  the  alleged  deadlock  between  them.  Existing 
irregularities  ought  to  be  corrected  and  the  business  of  the 
company  should  be  carried  on  through  a properly  constituted 
board  of  directors.  If  the  parties  find  that  the  board  of  directors 
cannot  function  properly  because  of  an  equal  division  of  its 
members,  Georgas  and  Arnold  should  be  able  to  agree  upon  some 
means  to  overcome  the  difficulty.  I do  not  suggest  that  either 
of  them  is  under  any  obligation  whatsoever,  by  reason  of  present 
conditions  or  otherwise,  to  amend  in  any  way  any  existing 
agreements  between  them,  or  to  alter  any  of  their  respective 
rights  or  obligations  thereunder.  On  the  contrary,  they  are 
entitled,  if  they  choose  to  do  so,  to  maintain  these  agreements  in 
full  force  and  effect.  I have  in  mind  only  the  fact  that  the  board 
of  directors  consists  of  six  persons,  that  all  of  them  must  be 
present  to  form  a quorum,  that  there  are  two  groups  with  three 
directors  in  each  group  and  that  they  might  be  so  unalterably 
opposed  to  one  another  on  one  or  more  questions  that  a decision 
would  be  impossible.  I venture  to  suggest  that  in  anticipation 
of  such  an  event,  and  with  the  object  of  preserving  the  great 
benefits  possible  from  a continued  existence  of  the  company  and 
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its  operations,  the  parties  would  be  wise  indeed  to  agree  mutually 
on  such  change  in  the  constitution  of  the  board  as  may  be 
necessary  to  enable  it  to  function  in  a proper  and  easy  manner. 

The  argument  that  the  respondents  have  found  it  impossible 
to  place  confidence  in  the  appellants,  and  particularly  the  appel- 
lant Michael  Peter  Georgas  as  general  manager  of  the  business, 
and  that  the  impossibility  has  not  been  caused  by  them,  cannot  be 
given  effect.  The  learned  judge  stated  in  his  reasons  for  judg- 
ment: “So  far  as  management  is  concerned,  I can  see  no  reason 
why  there  should  be  a loss  of  confidence — quite  the  contrary.” 
That  finding  is  plainly  right.  The  business  has  been  managed 
by  Georgas  in  a manner  to  produce  great  profits  and  benefits 
to  the  respondents.  The  respondents  have  failed  to  show  any 
want  of  probity  on  the  part  of  Georgas.  No  doubt  the  respondent 
Arnold  is  dissatisfied  and  greatly  annoyed  with  things  done,  or 
not  done,  by  Georgas  in  the  course  of  management.  He  was 
particularly  displeased  by,  and  made  strong  objection  to,  the 
termination  by  Georgas  of  the  employment  of  one  Blasco.  He 
feels  that  Georgas  has  assumed  authority  he  does  not  possess 
and  is  treating  the  business  as  his  own  and  not  that  of  the 
company.  But  in  my  opinion  Arnold  is  at  least  equally  responsible 
for  the  present  state  of  affairs  between  him  and  Georgas  and  he 
cannot  disclaim  a large  measure  of  responsibility  for  the  ill 
feelings  between  them.  The  remedy  for  many  of  his  grievances 
lies  within  his  power.  He  has  the  right,  as  between  himself  and 
Georgas,  under  the  terms  of  an  agreement  between  them,  to 
become  a joint  manager  of  the  company.  He  can  exercise  that 
right  at  any  time.  It  may  be  that  he  and  Georgas  would  have 
differences  between  them  as  joint  managers,  but  such  a condition 
is  a matter  that  can  be  dealt  with  by  a properly  constituted  board 
of  directors. 

My  conclusion  is  that  the  appeal  to  this  Court  must  be  allowed. 
The  order  of  Mr.  Justice  Urquhart  should  be  set  aside  and  in 
place  thereof  the  application  of  the  respondents  in  the  court 
below  should  be  dismissed.  The  appellants  should  be  allowed  the 
costs  of  this  appeal  and  the  costs  of  the  application  in  the 

Court  below.  Appeal  allowed  with  costs  throughout. 

Solicitors  for  the  appellants:  Hughes ^ Agar,  Thompson  & 
Amys,  Tcyronto. 

Solicitor  for  the  respondents:  Louis  M.  Singer,  Toronto. 
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[SMILY  J.] 

Webber  v.  Protective  Association  of  Canada. 

Insurance — Variations  in  Statutory  Conditions — Distinction  from  Defi- 
nition or  Limitation  of  Risk — The  Insurance  Act,  R.S.O.  1937,  c. 
256,  ss.  212,  215. 

A policy  of  accident  and  sickness  insurance  contained,  as  well  as 
the  statutory  conditions,  certain  “additional  provisions”,  including 
clauses  to  the  effect  that;  (a)  if,  after  a period  of  disability,  the 
insured  was  able  to  engage  in  his  usual  occupation  for  a period  of 
30  days  or  more,  any  subsequent  disability  should  be  regarded  as  a 
new  period,  whereas  if  the  period  of  ability  was  less  than  30  days 
the  subsequent  disability  was  to  be  deemed  a continuation  of  the 
previous  one;  and  (b)  that  indemnity  should  not  be  payable  for  more 
than  52  weeks  of  any  one  continuous  disability. 

Held,  these  clauses  were  not  additions  to  or  variations  of  the  statutory 
conditions  of  the  policy,  and  were  therefore  valid  and  binding  on 
the  insured,  notwithstanding  that  they  were  not  printed  in  red  ink 
and  in  accordance  with  s.  215  of  The  Insurance  Act.  They  were  not 
conditions  of  liability,  but  clearly  defined  and  limited  the  risk  covered 
by  the  contract,  which  was  twofold,  consisting  both  of  sickness  indem- 
nity and  the  duration  of  the  disability.  Curtis’s  and  Harvey  {Canada) 
Limited  v.  North  British  and  Mercantile  Insurance  Company,  Limited, 
[1921]  1 A.C.  303,  applied;  Palatine  Insurance  Company,  Limited,  v. 
Gregory,  11926]  A.C.  90;  The  W.  Malcolm  Mackay  Company  v.  The 
British  America  Assurance  Company,  [1923]  S.C.R.  335,  distinguished; 
Duprat  V.  Mutual  Benefit,  Health  and  Accident  Association,  [1946]  2 
W.W.R.  43,  referred  to. 

Insurance — Accident  and  Sickness  Disability  Policy — Conditions  of  In- 
demnity— Whether  Insured  ‘‘strictly  confined  within  the  house”. 

An  insurance  policy  against,  inter  alia,  sickness  disability  provided  for 
the  payment  of  a weekly  indemnity  of  $25  “for  the  period  during 
which  the  insured  is  strictly  confined  within  the  house”,  and  one  of 
$12.50  for  a period  during  which  he  was  “totally  disabled  although 
not  confined  within  the  house”.  The  insured  was  totally  disabled, 
but  was  constantly  in  and  out  of  the  house.  He  generally  went  out 
to  lunch,  he  drove  a car,  he  spent  afternoons  at  his  Legion  Club,  and 
in  the  summer  he  sat  in  the  garden.  He  remained  indoors  during 
inclement  weather  or  if  he  had  a temporary  indisposition  but  apart 
from  one  period  when  he  had  been  ordered  to  bed  for  ten  days  there 
was  no  definite  period  as  long  as  a week  when  he  remained  indoors. 

Held,  the  insured  could  not  be  said  to  have  been  “strictly  confined  within 
the  house”,  and  was  therefore  entitled  to  indemnity  only  at  the  rate 
of  $12.50.  The  words  quoted  were  ordinary  words  and  should  be 
readily  understood.  The  adverb  “strictly”  added  considerably  to 
the  restriction  contemplated  by  the  word  “confined”,  and  the  meaning 
was  narrowed  still  further  by  the  remaining  word  “within”,  which  was 
more  limiting  than  the  word  “to”  would  be.  Kruger  v.  Mutual  Benefit 
Health  and  Accident  Association,  [1944]  O.R.  157,  and  other  authori- 
ties, referred  to. 

An  ACTION  upon  a policy  of  insurance  against  accident  and 
sickness  disability. 

9th  and  10th  March  1948.  The  action  was  tried  by  Smily  J. 
without  a jury  at  Toronto. 

V.  Evan  Gray,  K.C.,  for  the  plaintiff. 

T.  N.  Phelan,  K.C.,  for  the  defendant. 
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8th  July  1948.  Smily  J.  : — The  plaintiff  was  formerly  a miner 
employed  in  the  Hollinger  Mines  at  Timmins,  Ontario,  but  in 
the  year  1942  he  left  this  occupation,  came  to  Toronto  and 
purchased  a butcher  business.  He  disposed  of  this  business  on 
9th  June  1944,  partly  because  the  building  in  which  the  business 
was  carried  on  was  sold  and  partly  because  of  his  deteriorating 
physical  condition.  He  has  not  carried  on  any  work  or  business 
for  wages  or  profit  since  that  date. 

On  or  about  1st  December  1930,  the  plaintiff  took  out  a 
policy  of  insurance  in  the  Monarch  Accident  Insurance  Company 
of  Springfield,  Massachusetts,  containing,  among  others,  the  fol- 
lowing provisions: 

“[The  Company]  hereby  insures  subject  to  the  provisions, 
conditions  and  limitations  contained  herein: 

REGINALD  J.  WEBBER 

Against : 

“(1)  [Accident]. 

“(2)  Disability  resulting  from  sickness  contracted  and  com- 
mencing while  the  sickness  provisions  of  this  policy  are  in  force. 
The  principal  sum  of  this  policy  is  $2500.00.  . . 

“Part  II  Weekly  Indemnity — Accident  . . . 

“Part  III  Weekly  Indemnity — Sickness 


“If  sickness  which  originates  more  than  thirty  days  after 
the  date  of  this  policy  shall  continuously  and  totally  disable  the 
insured  and  shall  require  the  regular  attendance  of  a licensed 
physician  other  than  himself : 

Confining  The  Company  will  pay  indemnity  at  the  rate  of 

Total  Disability  $25.00  per  week  for  the  period  during  which 
the  insured  is  strictly  confined  within  the 
house,  as  hereinafter  limited. 


Non-Confining  The  Company  will  pay  one-half  the  weekly 
Total  Disability  indemnity  specified  above  for  the  period  during 
which  the  insured  is  totally  disabled  although 
not  confined  within  the  house,  as  hereinafter 
limited. 


Part  IV  Policy  Non-Cancellable 


This  policy  is  non-cancellable  and  the  insured 
shall  have  the  right  to  renew  it  by  the  payment 


Guaranteed 

Renewable 
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of  the  premiums  when  due  as  specified  in 
provision  H.  . . 

Statutory  Conditions  . . . 

“4.  If  the  Insured  shall,  at  any  time,  change  his  occupation 
either  temporarily  or  permanently,  to  an  occupation  classified  by 
the  Insurer  as  less  hazardous  than  that  stated  in  the  Policy  to  be 
the  occupation  of  the  Insured,  the  Insurer  shall  upon  written  re- 
quest of  the  Insured  and  surrender  of  this  Policy,  issue  a Policy  for 
the  unexpired  term  at  the  lower  rate  of  premium  applicable  to 
such  less  hazardous  occupation  and,  the  Insurer  shall  return  to  the 
Insured  the  amount  by  which  the  unearned  premium  on  the 
original  Policy  exceeds  the  premium  charge  at  such  lower  rate 
for  the  unexpired  term. 

“5.  Unless  otherwise  specifically  stated  in  this  Policy,  the 
Insurer  is  not  liable  for  any  loss  occasioned  by  sickness  con- 
tracted by  the  Insured  within  Fifteen  Days  from  noon.  Standard 
time,  of  the  day  on  which  the  Policy  comes  into  force. 

“6.  If  the  accident  or  sickness  benefits  for  loss  of  time  secured 
hereunder  together  with  the  accident  or  sickness  benefits  pay- 
able under  other  contracts  of  insurance  upon  the  person  of  the 
Insured  make  up  an  aggregate  indemnity  in  excess  of  the  money 
value  of  the  time  of  the  Insured,  the  Insurer  shall  be  liable  only 
for  such  proportion  of  the  benefits  stated  in  this  Policy  as  the 
money  value  of  the  time  of  the  Insured  bears  to  the  aggregate 
of  the  benefits  payable  under  all  such  contracts  on  the  person  of 
the  Insured,  and  the  excess  premium,  if  any,  paid  by  the  Insured 
shall  be  returned  to  him  by  the  Insurer.  . . . 

“Additional  Provisions 

“E.  If  following  a period  of  disability  due  to  accident  or  sick- 
ness, the  insured  shall  be  able  to  engage  in  his  usual  occupation 
and  perform  all  the  important  duties  thereof  for  a period  of 
thirty  days  or  more,  any  subsequent  disability  shall  be  regarded 
as  a new  period  of  disability,  but  if  said  period  of  ability  to 
engage  in  his  usual  occupation  shall  be  less  than  thirty  days,  the 
subsequent  disability  shall  be  deemed  a continuation  of  the 
previous  period  of  disability  and  the  indemnity  payable  for  the 
entire  period  shall  be  limited  as  provided  in  Provision  F. 

“F.  The  indemnities  provided  by  Parts  II  and  III  of  this 
policy  shall  not  be  payable  for  the  first  three  consecutive  days 
of  any  continuous  disability  nor  for  more  than  fifty- two  (52) 
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weeks  of  any  one  continuous  disability.  The  total  amount  of 
indemnity  payable  for  all  claims  collectively  under  Parts  II  and  III 
of  this  policy  shall  be  limited  to  an  amount  equal  to  the  Principal 
Sum  specified  in  the  insuring  clause.  After  this  amount  has  been 
paid,  the  insured  may  cancel  the  policy  and  receive  the  unearned 
premium  or  may  continue  the  policy  for  the  indemnities  provided 
in  Part  I on  payment  of  premiums  at  the  rate  of  $1.00  per 
quarter.” 

This  policy,  which  is  dated  19th  August  1930,  was  at  all 
material  times  in  full  force  and  effect  (ex.  1). 

On  the  31st  December  1931  the  above-mentioned  policy  was 
reinsured  by  the  defendant  and  thereby  all  the  liabilities  of  the 
original  insurer  accruing  under  the  above-mentioned  policy  were 
assumed  by  the  defendant,  and  the  defendant  contracted  to  carry 
out  the  provisions  of  such  policy. 

In  April  1942  the  plaintiff’s  employment  with  the  Hollinger 
Mines  was  changed  from  underground  work  to  above-ground 
work  and  this  continued  until  August  1942,  when  his  employment 
with  the  mine  ceased.  Sometime  in  1945  prior  to  2nd  May  the 
plaintiff  applied  to  the  defendant  for  claim  forms  under  the  said 
policy  of  insurance  and  on  or  about  the  2nd  or  3rd  May  1945 
the  plaintiff  gave  to  the  defendant  a proof  of  claim  under  the 
sickness  provisions  of  the  said  policy  in  which  it  was  stated  that 
the  nature  of  his  sickness  was  silicosis  and  that  he  was  totally 
disabled  from  performing  the  duties  of  any  occupation  from  9th 
June  1944,  and  that  he  was  first  aware  of  the  symptoms  of  the 
said  illness  in  1942.  This  proof  of  claim  was  supported  by  the 
statement  of  an  attending  physician  under  the  same  date  (ex.  2). 

Some  question  apparently  arose  about  this  proof  of  claim, 
possibly  because  it  was  so  long  after  the  commencement  of  the 
disability,  and  a second  proof  of  claim  (ex.  3)  was  given  to  the 
company  dated  the  29th  May  1945,  and  containing  substantially 
the  same  particulars  except  with  respect  to  the  attending  physi- 
cian’s statement,  which  is  not  very  material,  and  excepting  also 
that  in  the  latter  proof  of  claim  under  the  heading  “Remarks” 
(q.  17)  were  inserted  the  words  “Claiming  from  April  23/45”. 
At  this  time  the  plaintiff  complained  to  the  company’s  repre- 
sentative, one  B.  E.  Thompson,  about  “having  to  go  to  the 
doctor”  each  week,  and  the  expense  of  so  doing.  The  said  Thomp- 
son had  known  the  plaintiff  for  many  years  and  was  apparently 
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on  friendly  terms  with  him.  Mr.  Thompson  replied  that  this 
was  the  company’s  procedure  but  he  would  try  to  get  the 
company  to  commence  the  illness  from  June  1944  and  save 
the  plaintiff  from  going  to  the  doctor  and  filing  forms.  If  the 
disability  had  been  taken  as  commencing  from  23rd  April  1945, 
and  the  claim  had  been  allowed,  the  plaintiff  would  have  received 
payment  on  a monthly  basis  on  furnishing  the  company  with 
certificates  of  an  attending  physician  and  reports  made  by  the 
plaintiff.  To  avoid  this  the  company’s  representative  made  the 
suggestion  above  mentioned.  He  accordingly  so  recommended 
to  the  company  and  on  the  26th  June  1945  he  sent  to  the 
plaintiff  the  company’s  cheque  for  $650,  which  represented  52 
weeks  at  the  rate  of  $12.50  a week.  He  also  at  the  same  time 
suggested  that  the  plaintiff  return  the  policy  and  be  reimbursed 
for  the  unearned  portion  of  his  premium  (ex.  8). 

1 The  plaintiff  did  not  accept  this  cheque  and  consulted  his 

solicitor.  Thereupon  certain  correspondence  took  place  between 
the  solicitor  and  the  company  (ex.  9).  It  was  claimed  on  behalf 
of  the  plaintiff  that  the  proposed  settlement  was  not  in  accord- 
! ance  with  the  policy  terms. 

During  the  course  of  the  correspondence,  in  a letter  dated 
i 12th  November  1945,  the  plaintiff’s  solicitor  proposed  that  the 
claim  be  settled  by  payment  of  benefits  for  non-confining  total 
disability  for  a period  commencing  29th  May  1945  or  2nd  May 
1945,  whichever  of  those  two  dates  the  company  preferred,  but  the 
I plaintiff  preferring  the  latter  date.  The  company’s  representative 

I replied  that  it  would  be  necessary  for  the  assured  and  his  physician 

I to  complete  another  claim  form  “giving  full  details  of  his 

I claim  from  May  29th,  to  the  present  time”.  Such  a claim  form 

! (ex.  4)  was  furnished  the  company  under  date  5th  December 

1945,  with  information  similar  to  that  in  the  other  forms, 
excepting  some  differences  which  are  not  important,  and  under 
I the  heading  “Remarks”  (q.  17)  containing  the  words  “Claiming 

I from  May  29/45”  and  in  the  “Statement  of  Attending  Physician” 

the  following,  “Allowed  out  for  short  periods  on  fine  days”  in 
addition  to  “Not  totally  confined”  as  in  the  other  proofs  of 
claim.  This  latter  proof  of  claim  was  enclosed  in  a letter  of 
the  plaintiff’s  solicitor  dated  10th  December  1945,  which  also 
returned  the  cheque  of  the  company,  but  on  the  understand- 
ing that  the  solicitor  would  receive  the  company’s  cheque  for 
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the  benefits  accrued  for  a continuing  disability  commencing 
on  said  date  of  29th  May  1945.  The  company’s  representative 
rejected  this  understanding  and  returned  the  cheque,  pointing 
out  that  if  the  assured  declined  to  accept  full  payment  of  $650  it 
would  be  necessary  to  present  periodic  reports  in  accordance 
with  the  policy  provisions  showing  continued  total  disability  and 
regular  medical  atterition.  This  was  again  refused  by  the 
plaintiff’s  solicitor  and  in  a letter  of  18th  March  1947  he  wrote 
to  the  company’s  representative  in  part  as  follows: 

“It  is  more  than  twelve  months  since  our  last  proof  of 
claim  was  submitted.  It  bore  date  December  5th,  1945  and  was 
certified  by  Dr.  Horace  MacIntyre  of  447  Runnymede  Road. 

“I  am  sure  there  is  now  no  doubt  in  your  mind  that  during 
this  period  the  claimant  has  been  totally  and  permanently  dis- 
abled and  confined  within  the  house  within  the  meaning  of 
those  words  as  used  in  Part  III  of  your  policy.  He  is  therefore 
entitled  to  the  maximum  allowance  for  continuous  disability 
under  your  policy  which  I understand  to  be  52  weeks  if  the 
limitations  contained  in  paragraph  F on  page  3 of  the  policy 
are  applied  to  this  case. 

“In  addition  to  this  sum  of  $1,300.  it  appears  to  me  that  Mr. 
Webber  is  entitled  to  a refund  of  the  premiums  paid  during  the 
period  in  which  he  has  been  totally  disabled.  According  to  your 
records  he  became  totally  disabled  from  performing  the  duties 
of  any  occupation  on  June  9th,  1944.  We  submit  that  no  premium 
has  been  earned  on  this  policy  since  that  date.  It  has  been  paid 
only  to  avoid  any  possible  claim  on  behalf  of  the  company  that 
the  policy  was  not  in  force  but  I think  it  is  now  clear  that  these 
premiums,  amounting  to  $260.  should  be  repaid  to  the  insured.” 

The  plaintiff  now  contends,  as  set  out  in  his  amended  state- 
ment of  claim: 

(a)  that  during  the  whole  of  the  period  from  9th  June  1944 
to  the  time  of  the  trial  he  was  totally  disabled  by  sickness,  namely 
the  disease  silicosis  and  concomitant  impairment  of  the  lungs, 
respiratory  system  and  heart,  and  was  under  the  regular  attend- 
ance of  a licensed  physician; 

(b)  that  during  the  period  from  9th  December  1945  to  the 
trial  he  was  strictly  confined  within  the  house,  within  the  mean- 
ing of  those  words  as  used  in  the  policy; 
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(c)  that  clauses  E and  F are  additions  to  the  statutory  con- 
ditions referred  to  in  s.  212  of  The  Insurance  Act,  R.S.O.  1937, 
c.  256,  and  as  they  do  not  comply  with  s.  215(1)  of  the  Act, 
requiring  additions  to  or  variations  of  the  statutory  conditions 
to  be  printed  in  red  ink  with  the  introductory  words  “Variations 
in  Conditions”,  they  are  not  binding  upon  the  plaintiff  and  the 
policy  contract  should  be  reformed  by  deleting  such  paragraphs. 

The  plaintiff  accordingly  claims : 

(a)  Indemnity  for  sickness  benefits  at  the  rate  of  S12.50 
weekly  for  the  period  from  9th  June  1944  to  8th  December 
1945,  and  at  the  rate  of  $25  weekly  for  the  period  from  9th 
December  1945  to  the  date  of  judgment. 

(b)  In  the  alternative,  indemnity  for  sickness  benefits  for 
one  or  more  periods  of  disability  continuous  and  continuing  from 
9th  June  1944  to  the  date  of  judgment,  or  any  portion  thereof. 

The  defendant,  after  the  issue  of  the  writ,  paid  into  court  the 
sum  of  $650  in  satisfaction  of  the  plaintiff’s  cause  of  action,  and 
states  that  the  said  payment  is  the  limit  of  its  liability  under  the 
policy,  being  $12.50  weekly  for  a period  of  52  weeks  of  con- 
tinuous disability,  in  accordance  with  the  policy  provisions  for 
payment  of  indemnity,  referred  to  above,  and  including  clause  F. 

The  defendant  does  not  state  what  dates  this  period  is 
intended  to  cover,  that  is  whether  from  June  1944,  when  the 
disability  began,  from  23rd  April  1945,  the  date  from  which  the 
plaintiff  claimed  in  the  proof  of  claim  dated  29th  May  1945,  or 
from  29th  May  1945,  the  date  from  which  the  plaintiff  claimed 
in  the  proof  of  claim  dated  5th  December  1945,  but  the 
defendant’s  counsel  in  argument  contended  that  the  period 
limited  to  52  weeks  from  which  the  plaintiff  is  entitled  to  in- 
demnity, if  at  all,  must  begin  from  the  time  the  plaintiff’s 
right  to  indemnity  first  arose.  Subject  to  complying  with  the 
conditions  of  the  policy,  this  of  course  is  the  period  covered  by 
the  proffered  settlement  before  action.  However,  defendant’s 
counsel  also  took  the  position  that  the  plaintiff  was  never  at  any 
time  “strictly  confined  within  the  house”.  There  never  seemed 
much  dispute  that  the  plaintiff  was  totally  disabled  from  9th 
June  1944  on,  although  defendant’s  counsel  in  argument  con- 
tended that  the  plaintiff  had  not  established  that  he  was  suffering 
from  silicosis.  This  would  not  seem  very  important  as  I did  not 
understand  that  counsel  seriously  denied  that  the  plaintiff  was 
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totally  disabled,  from  whatever  cause.  Apart  from  any  question 
of  waiver  or  estoppel,  I am  satisfied  on  the  evidence  that  the 
plaintiff  was  totally  disabled  from  9th  June  1944  to  the  time  of 
the  trial  and  that  such  disability  was  caused  by  silicosis. 

Counsel  for  the  defendant  further  contended  in  argument 
that  the  plaintiff  did  not  require  the  regular  attendance  of  a 
licensed  physician  and  therefore  his  disability  did  not  come 
within  the  provisions  of  the  policy.  This  defence  was  not  raised 
in  the  statement  of  defence  as  it  should  have  been  if  it  was 
intended  to  rely  upon  it.  Moreover,  the  defendant  is  estopped 
from  raising  such  a defence  in  respect  of  the  period  covered  by 
the  proofs  of  claim  dated  2nd  May  and  29th  May  1945  (exhibits  2 
and  3).  Part  of  such  proofs  consists  of  a doctor’s  certificate, 
which,  while  having  no  evidentiary  value  otherwise,  must  be 
accepted  as  part  of  the  proof  of  claim  upon  which  the  defendant 
acted  in  sending  the  proffered  payment  for  twelve  months’  dis- 
ability, which  was  not  done  “without  prejudice”.  In  these  cer- 
tificates reference  is  made  to  “several”  and  “numerous” 
treatments  by  the  said  doctor.  Also,  the  plaintiff  said  he  was 
attended  by  the  doctor  three  times  in  1946,  so  that  if  his  disability 
from  June  1944  was  not  covered  by  the  policy  for  the  whole 
period,  it  could  be  covered  for  a period  during  1946.  The  disease 
causing  the  disability  was  progressive  and  there  is  no  doubt  that 
he  was  no  less  disabled  in  1946.  I do  not  think  it  could  be 
argued  that  with  a disability  caused  by  a disease  of  this  nature 
such  a provision  would  require  frequent  attendance  by  a physician. 
In  the  view  I have  taken  of  other  matters,  I do  not  think  it  is 
necessary  to  deal  more  specifically  with  this  question. 

Other  defences  are  raised,  as  to  failure  to  give  written  notice 
of  disability,  failure  to  furnish  subsequent  proof  of  loss,  and  that 
the  action  was  not  brought  within  two  years  after  the  cause  of 
action  arose.  With  respect  to  the  last-mentioned,  the  action  was 
commenced  within  two  years  after  the  cause  of  action  arose 
having  regard  to  the  provisions  of  statutory  condition  17.  As  to 
failure  to  give  written  notice  of  disability,  the  defendant  has 
waived  any  objection  on  this  ground,  and  in  any  event  it  was 
aware  through  its  representative  of  the  disability  and  the 
plaintiff  should  be  relieved  under  the  provisions  of  s.  217  of  The 
Insurance  Act  from  any  such  default.  The  defendant  was  not  in 
any  way  prejudiced.  The  question  in  respect  of  failure  to  furnish 
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subsequent  proof  of  loss  is  not  material  having  regard  to  my 
disposition  of  other  matters  of  defence. 

The  main  questions  in  the  case  are: 

(a)  whether  the  plaintiff  is  bound  by  the  provision  in  clause  F 
of  the  policy  limiting  the  indemnity  to  52  weeks  of  any  one  con- 
tinuous disability; 

(b)  if  the  plaintiff  is  so  limited,  whether  he  is  entitled  to  choose 
a particular  52  weeks  of  such  continuous  disability  for  which  to 
claim  indemnity. 

(c)  whether  the  plaintiff  was  “strictly  confined  within  the 
house”  from  9th  December  (or  5th  December)  1945. 

As  to  the  first  question,  plaintiff’s  counsel  relies  on  such  cases 
as  Palatine  Insurance  Company^  Limited  v.  Gregory,  [1926]  A.C. 
90,  [1926]  1 D.L.R.  792,  [1925]  3 W.W.R.  721,  and  The  W. 
Malcolm  Mackay  Company  v.  The  British  America  Assurance 
Company,  [1923]  S.C.R.  335,  [1923]  2 D.L.R.  506.  These  cases 
deal  with  provisions  in  the  policy  which  were  held  to  be  con- 
ditions of  liability  rather  than  descriptive  of  the  property  insured 
or  describing  or  defining  the  risk  assumed.  Counsel  for  the 
plaintiff  admits  that  provisions  which  are  descriptive  of  the 
peril  or  risk  insured,  or  w^hich  exclude  perils,  are  not  variations  of, 
omissions  from,  or  additions  to,  the  statutory  conditions,  but  con- 
tends that  the  provisions  of  clause  F do  not  come  within  such 
category  but  rather  are  conditions  in  addition  to  or  in  variation  of 
the  statutory  conditions,  particularly  statutory  conditions  5 and 
6 (set  out  above) . 

With  respect,  I cannot  see  how  the  provisions  in  clause  F have 
any  relation  to  the  provisions  in  statutory  conditions  5 and  6. 
They  certainly  do  not  conflict  with  them.  It  seems  to  me  that  the 
provisions  of  clause  F are  clearly  a limitation  of  the  risk  covered 
by  the  contract.  The  risk  is  twofold,  sickness  disability  and  the 
duration  of  such  disability.  This  provision  limits  the  risk  of 
duration,  or,  in  other  words,  defines  the  risk  of  duration.  It  is  the 
same  as  though  it  limited  the  sickness  to  silicosis  or  excluded 
silicosis.  It  is  similar  to  limiting  the  amount  of  the  principal  sum 
or  of  the  sum  payable  for  a particular  type  of  injury  in  an 
accident  policy  or  the  total  amount  payable  under  a fire  policy, 
and  the  said  provisions  do  not  in  any  way  conflict  with  the 
statutory  conditions. 
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Cases  relied  upon  by  the  plaintiff,  such  as  those  referred  to 
above,  which  deal  with  conditions  of  liability  are  not  in  point. 
They  are  quite  distinguishable.  In  the  case  of  Palatine  Insurance 
Company,  Limited  v.  Gregory,  supra,  timber  belonging  to  the 
respondent  (plaintiff)  was  insured  by  the  appellant  (defendants) 
against  fire  while  in  a timber  yard.  The  policy  contained  a clause 
“Warranted  by  the  assured  that  a continuous  clear  space  of  50 
feet  shall  hereafter  be  maintained  between  the  property  hereby 
insured  and  any  sawmill  . . .,  and  300  feet  between  any  open 
refuse-burner”.  The  reasons  for  judgment  contain  the  following: 

“In  their  Lordships’  opinion  the  clear  space  clause  was  not 
a description  of  the  goods  or  of  the  risk  insured,  but  was  in  the 
true  sense  a condition  of  insurance.  Each  policy  is  expressed  to  be 
‘subject  to’  the  clause,  and  the  clause  is  introduced  by  the  word 
‘warranted’,  which  is  commonly  used  in  relation  to  a condition 
in  a policy.  Further,  the  clause  requires  that  the  clear  space 
prescribed  shall  be  ‘maintained’ — that  is  to  say,  maintained 
throughout  the  currency  of  the  policy;  and  the  effect  of  this 
stipulation  is  to  impose  on  the  insured  an  obligation  which 
continues  and  is  to  be  observed  throughout  the  currency  of  the 
policy.” 

In  the  Mackay  case  the  policy  insuring  lumber  against  loss  or 
damage  by  fire  contained  the  following  clause: 

“Warranted  by  the  assured  that  a continuous  clear  space  of 
300  feet  shall  hereafter  be  maintained  between  the  property 
hereby  insured  and  any  standing  wood,  brush  or  forest  and  any 
saw-mill  or  other  special  hazard.” 

It  was  held  that  the  clause  was  not  merely  descriptive  of  the 
property,  but  was  a condition  of  the  contract  of  insurance,  as 
is  stated  by  Duff  J.  at  p.  344: 

“There  is  an  obvious  difference  between  a warranty  as  to 
the  existence  of  a state  of  facts,  upon  the  faith  of  which  a contract 
is  concluded,  and  a warranty  that  such  a state  of  facts  shall 
exist  from  and  after  the  conclusion  of  the  contract.  Here  the 
meaning  is  that  from  the  moment  the  contract  is  concluded  the 
‘clear  space  of  300  feet’  shall  be  maintained.  Such  a clause 
introduced  by  the  word  ‘warranted,’  is  in  the  nature  of  a con- 
dition precedent  of  the  company’s  liability,  as  has  been  decided 
in  numerous  cases.” 
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Both  the  Palatine  case  and  the  Mackay  case  distinguish 
the  case  of  Curtis’s  and  Harvey  (Canada)^  Limited  v.  North 
British  and  Mercantile  Insurance  Company,  Limited,  [1921]  1 
A.C.  303,  55  D.L.R.  95,  [1921]  1 W.W.R.  389. 

Duff  J.  (as  he  then  was)  says  in  the  Mackay  case,  at  p.  345: 
“The  clause  now  before  us  does  not  define  or  limit  the  risk  in  the 
view  I take  of  it  either  as  being  merely'  a description  of  the 
property  insured  or  in  the  sense  of  defining  or  limiting  the  perils 
insured  against,  as  in  the  case  of  Curtis  & Harvey.” 


I 

i 


j 


Anglin  J.  (as  he  then  was)  puts  it  thus  at  p.  350:  “The  case 
is  distinguishable  from  Curtis’s  & Harvey  {Canada)  Limited  v. 
North  British  & Mercantile  Ins.  Co.  in  that  we  have  here  a clause 
by  which  it  is  intended  to  impose  a condition  upon  the  risk 
attaching  or  continuing,  whereas  the  clause  under  consideration 
in  the  Curtis’s  & Harvey  Case  qualified  and  restricted,  not  the 
circumstances  in  which  the  risk  should  attach  or  continue,  but 
the  peril  insured  against.  The  latter  clause,  in  so  far  as  it  was 
not  in  conflict  therewith,  was  held  not  to  be  in  the  nature  of  a 
variation  or  addition  to  the  statutory  conditions,  but  ‘another 
stipulation  or  covenant  which  defined  or  limited  the  risk’  (the 
word  ‘risk’  being  obviously  used  here  in  the  sense  of  ‘peril’), 
insured  against.” 

In  the  Curtis’s  & Harvey  case,  supra,  the  policy  contained  a 
warranty  quoted  in  the  headnote  (A.C.),  which  reads  in  part 
as  follows: 

“The  appellants  were  insured  by  the  respondents  against  fire 
in  respect  of  buildings  forming  part  of  a manufactory  of  tri-nitro- 
toluol  (T.N.T.),  a maferial  liable  to  explode  when  subjected  to 
fire.  The  policy  contained  the  following  warranty:  ‘Warranted 
free  of  claim  for  loss  or  damage  caused  by  explosion  of  any 
of  the  materials  used  on  the  premises.’  These  words  appeared 
upon  the  slip  by  which  the  appellants  proposed  the  insurance,  but 
were  not  printed  on  the  policy  in  the  manner  prescribed  for  a 
variation.  By  statutory  condition  11  the  respondents  were  to  be 
liable  for  all  ‘loss  caused  by  any  explosion.’  A fire  broke  out  upon 
the  insured  premises  and  ten  minutes  afterwards  there  was  an 
explosion  of  T.N.T.,  the  building  in  which  it  occurred  being 
wrecked  and  burning  material  blown  about;  further  fires  ensued 
and  then  from  time  to  time  further  explosions;  in  the  end 
practically  the  whole  of  the  insured  buildings  were  destroyed 
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either  by  fire  or  explosion.  The  appellants  sued  the  respondents 
upon  the  policy: — 

''Held,  (1.)  that,  subject  to  the  requirements  of  the  Act,  the 
warranty  applied  to  loss  by  any  explosion,  not  merely  to  loss 
by  an  explosion  originating  a fire  to  cover  which  the  insurance 
was  extended  by  the  statutory  condition;  (2.)  (reversing  the 
Court  of  King’s  Bench)  that  a variation  of  a statutory  condition 
not  printed  in  the  prescribed  manner  was  invalid,  although  it  had 
formed  part  of  the  insured’s  proposal;  hut  (3.)  that  the  warranty 
was  valid  so  far  as  it  excluded  loss  caused  by  an  explosion  inciden- 
tal to  a fire,  since  the  statutory  condition  referred  only  to  loss  by 
explosion  originating  a fire.”  (The  italics  are  mine.) 

The  provisions  of  clause  F are  not  a condition  of  liability. 
Reference  may  also  be  made  to  the  case  of  Duprat  v.  Mutual 
Benefit,  Health  and  Accident  Association,  [1946]  2 W.W.R.  43, 
13  I.L.R.  78,  [1946]  2 D.L.R.  582. 

I am  therefore  of  the  opinion  that  the  plaintiff  is  bound  by 
the  provision  in  clause  F limiting  the  indemnity  to  52  weeks  of 
any  one  continuous  disability.  In  my  opinion  the  same  reasoning 
applies  also  to  clause  E and  this  clause  is  also  valid. 

On  the  question  whether  the  plaintiff  is  entitled  to  choose  the 
particular  52  weeks  of  disability  for  which  to  claim  or  to  fix  the 
date  of  commencement  of  same,  one  must  look  at  clause  E.  As 
there  is  no  period  of  30  days  or  more  during  which  the  plaintiff 
was  able  to  engage  in  his  usual  occupation  and  perform  all  the 
important  duties  thereof  under  the  provisions  of  this  clause,  the 
disability  that  commenced  on  9th  June  1944  is  one  continuous 
disability.  Therefore,  in  effect  the  starting-point  for  the  disability 
is  fixed  as  of  that  date.  Clause  E also  provides  that  the  indemnity 
for  the  entire  period  shall  be  limited  as  provided  in  clause  F.  This, 
in  my  opinion,  would  negative  any  right  on  the  part  of  the  plaintiff 
to  choose  the  particular  52  weeks  of  disability  or  to  fix  the  date 
of  commencement  of  the  disability  for  which  a claim  may  be 
made. 

This  would  seem  to  make  unnecessary  any  consideration  of  the 
last  of  the  main  questions  mentioned,  inasmuch  as  the  plaintiff 
does  not  claim  he  was  “strictly  confined  within  the  house”  prior 
to  5th  December  or  9th  December  1945.  However,  I think  I 
should  deal  with  this  point  in  view  of  questions  raised  as  to 
there  not  being  a regular  attendance  of  a physician  and  the  effect 
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this  might  have  on  the  time  of  the  period  of  continuous  disability, 
also  by  reason  of  the  fact  that  no  proof  of  claim  was  given  until 
2nd  May  1945  and  that  in  subsequent  proofs  requested  by  the 
defendant  the  plaintiff  stated  that  he  was  claiming  from  23rd 
April  1945. 

It  involves  the  effect  of  the  words  “strictly  confined  within  the 
house”  as  used  in  Part  III  of  the  policy.  It  may  be  convenient 
first  to  repeat  here  the  two  clauses  in  question: 

“The  Company  will  pay  indemnity  at  the  rate  of  $25.00  per 
week  for  the  period  during  which  the  insured  is  strictly  confined 
within  the  house,  as  hereinafter  limited. 

“The  Company  will  pay  one^half  the  weekly  indemnity 
specified  above  for  the  period  during  which  the  insured  is  totally 
disabled  although  not  confined  within  the  house,  as  hereinafter 
limited.” 

The  facts  relevant  to  this  matter  briefly  are  as  follows : From 
the  beginning  of  the  disability  until  the  trial  the  plaintiff  was  in 
and  out  of  the  house.  He  went  out  for  his  lunch  for  the  greater 
part  of  the  time.  He  had  a car  which  he  drove.  He  went  to 
the  Legion  Club  to  spend  the  afternoon,  sometimes  as  much  as 
twelve  times  in  a month,  several  times  in  a week,  winter  as  well 
as  summer.  Also,  in  the  summer  he  would  sit  out  in  the  garden. 
He  remained  indoors  during  inclement  weather  or  if  he  had  some 
temporary  indisposition,  but  apart  from  an  occasion  early  in 
1947  when  he  says  he  was  ordered  to  bed  for  ten  days  by  a Dr. 
Cotton,  there  appears  to  have  been  no  definite  period  for  as  long  as 
a week  when  he  remained  indoors.  He  puts  it  that  he  was  confined 
to  the  house  at  least  half  of  the  month  including  staying  out  in  the 
garden,  and  this  may  be  taken  as  the  limit  of  his  confinement  up 
to  the  time  of  the  trial,  excepting,  of  course,  that  he  would  not  be 
sitting  in  the  garden  in  the  winter.  I do  not  think  it  can  be  said 
there  was  any  material  difference  in  the  plaintiff’s  activities  or 
the  extent  of  his  confinement  after  5th  December  1945. 

It  is  argued  for  the  plaintiff  that  these  two  clauses  comprise 
the  whole  range  applicable  to  the  company’s  obligation,  that  if 
one  clause  is  not  applicable  the  other  must  be,  and  that  as  the 
plaintiff  is  confined  within  the  house  so  much  of  the  time  the 
second  clause  is  not  applicable  and  the  first  clause  must  therefore 
apply.  This  approach,  in  my  opinion,  is  fallacious:  It  seems 
obvious  that  the  intent  of  the  two  clauses  is  that  if  the  disability 
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does  not  come  within  the  provision  of  the  first  clause  but  there 
nevertheless  is  total  disability,  then  the  second  clause  applies. 
It  may  be  said  to  be  residual  in  nature. 

Was  the  plaintiff  strictly  confined  within  the  house?  I do  not 
know  of  any  case  where  all  three  words  “strictly  confined  within” 
were  considered,  but  there  are  some  authorities  where  “confined” 
was  used  in  similar  circumstances  but  with  a different  combination 
of  words  such  as  “confined  continuously  within  doors”  (Kruger 
V,  Mutual  Benefit  Health  and  Accident  Association,  [1944]  O.R. 
157,  11 1.L.R.  54,  [1944]  1 D.L.R.  638) ; “necessarily  confined  to 
the  house”  (Guay  v.  Provident  Accident  & Guarantee  Company 
(1916),  51  Que.  S.C.  328,  34  D.L.R.  72);  “necessarily  and  con- 
tinuously confined  within  the  house”  (Kempfert  v.  Continental 
Casualty  Company  (No.  2),  [1933]  1 W.W.R.  709,  [1933]  1 
D.L.R.  800). 

As  was  said  by  the  late  Chief  Justice  Rose  in  the  case  of 
Gyles  V.  Mutual  Benefit  Health  and  Accident  Association  (1940), 
7 I.L.R,  195  at  196  (referred  to  in  the  case  of  Kruger  v.  Mutual 
Benefit  Health  and  Accident  Association,  supra) : “ . . . the 
cardinal  rule  of  construction  is  that  plain  words  shall  be  given 
their  plain  meaning.” 

If,  of  course,  there  is  any  ambiguity  or  uncertainty,  it  should 
he  resolved  against  the  one  who  chose  the  words  unless  their 
intended  meaning  is  otherwise  indicated  in  the  contract  as  a 
whole.  On  the  other  hand,  the  Court  will  not  make  a new  contract. 
The  words  in  question  in  the  case  at  bar  are  ordinary  words  and 
should  be  readily  understood.  I do  not  think  it  is  particularly 
helpful  to  look  at  the  dictionary  meaning  of  the  individual 
words,  as  they  are  usually  used  in  combination  with  other  words 
and  their  meaning  is  affected  by  such  combination  and  the 
setting  or  context  within  which  they  are  used.  For  example,  in 
Murray’s  New  English  Dictionary  “strictly”  in  a physical  sense 
is  given  the  meaning  of  “tightly,  closely”,  and  in  the  Shorter 
Oxford  Dictionary  “strictly”,  as  applied  to  confinement  is  given 
the  meaning  of  “severely  restricted  in  regard  to  space  or  liberty 
of  movement”.  It  is  clear  that  the  adverb  “strictly”  adds  con- 
siderably to  the  restriction  contemplated  by  the  word  “confined”. 
The  remaining  word  of  the  combination  is  “within”  which  I think 
narrows  the  meaning  still  further,  more  so  than  would  the  word 
“to”  particularly  in  a popular  sense.  Plaintiff’s  counsel  referred 
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to  Couch’s  Cyclopedia  of  Insurance  Law,  vol.  7,  p.  5791,  s.  1678, 
wherein  it  is  stated  that  “confined  to  the  house”  does  not  require 
one  to  be  within  the  four  walls  of  the  house  but  means  confined  to 
the  house  in  a substantial  sense.  This  is,  of  course,  not  the  same 
combination  of  words  as  that  in  question  here. 

As  to  the  10-day  period  in  the  early  part  of  1947  referred  to 
above,  this  should  be  regarded  as  part  of  the  continuous  disability 
commencing  in  1944,  and  under  the  provisions  of  clauses  E and  F 
the  indemnity  for  such  period  had  been  exhausted.  In  any  event, 
no  notice  or  proof  of  claim  had  been  given  the  company. 

It  is  also  argued  for  the  plaintiff  that  confinement  to  the  house 
is  not  broken  by  trips  for  the  purpose  of  treatment  or  change 
of  climate  upon  the  advice  of  a physician,  and  reference  is  made 
to  Massachusetts  Protective  Assn.  Inc.  v.  Picard  (1935),  76  Fed. 
2d.  684.  However,  there  is  no  evidence  in  this  case  that  the 
plaintiff  in  leaving  the  house  was  acting  on  the  advice  of  a 
physician.  In  the  attending  physician’s  statement  with  the  proof 
of  claim  dated  5th  December  1945  (ex.  4)  there  is  the  following: 
“Allowed  out  for  short  periods  on  fine  days”,  but  this  is  not 
evidence,  and  in  any  case  I would  not  accept  this  as  proof  that 
the  physician  had  given  the  plaintiff  such  advice.  Moreover, 
the  plaintiff’s  activities  extended  much  beyond  what  would  be 
covered  by  such  advice.  A medical  expert  gave  evidence  at  the 
trial  as  to  the  advisability  of  the  plaintiff  obtaining  fresh  air 
out  of  doors  and  recreation  among  his  fellows  and  other  activity, 
and  also  as  to  rest  and  inactivity,  but  this,  of  course,  is  quite 
a different  matter  from  that  dealt  with  in  the  aforementioned 
case. 

Many  of  the  authorities  dealing  with  various  expressions 
used  in  insurance  policies  containing  the  word  “confined”  are 
discussed  in  the  judgment  of  Mr.  Justice  Laidlaw  in  Kruger  v. 
Mutual  Benefit  Health  and  Accident  Association^  supra,  and  it 
would  not  seem  helpful  to  repeat  the  discussion  here. 

The  plaintiff  also  claims  for  return  of  premiums  paid  sub- 
sequent to  9th  June  1944  in  the  sum  of  $240,  on  the  ground  that 
he  has  not  received  any  value  therefor  and  they  are  moneys  had 
and  received  without  consideration.  It  will  be  noted  that  the 
policy  is  for  indemnity  respecting  accident  as  well  as  sickness, 
and  as  the  plaintiff  elected  to  continue  the  policy  in  force  the 
accident  provisions  of  the  policy  continued  and  also  indemnity 
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for  any  new  periods  of  disability  referred  to  in  clause  E,  although,  B 
having  regard  to  the  nature  of  his  ailment,  the  possibility  of  any  W 
new  period  of  disability  was  very  remote.  Some  at  least  of  the  B 
risk  continued  and  there  is  no  basis  for  apportioning  the  pre-  B 
mium.  In  my  opinion,  therefore,  the  plaintiff  is  not  entitled  to  a 9 
return  of  premiums.  9 

The  plaintiff  asked  leave  at  the  trial  to  amend  his  statement  of  W 
claim  to  claim  a refund  in  respect  of  premiums  of  $5  quarterly  9 
from  April  1942  to  the  date  of  judgment  by  reason  of  the  change  J 
of  his  occupation  from  underground  work  to  surface  work  and  for  S 
other  less  hazardous  occupation.  There  was  no  satisfactory  W 
evidence  of  what  this  difference  would  be  and  moreover  the  # 
plaintiff  did  not  comply  with  the  provisions  of  statutory  condition  j 
4 as  to  making  a written  request  to  the  company  and  surrendering  j 
the  policy,  whereupon  a new  policy  would  be  issued.  Apparently  4 
a verbal  request  was  made  and  refused  by  the  company,  but  there  h 
was  no  indication  that  the  plaintiff  was  prepared  to  surrender  the  |:- 
policy.  No  purpose  would  seem  to  be  gained  by  allowing  such  an  % 
amendment  and  I do  not  think  leave  should  be  granted.  ^ 

In  the  result  the  plaintiff,  in  my  opinion,  is  entitled  to  in- 
demnity  for  non-confining  disability  for  a period  of  52  weeks  at  ^ 
the  rate  of  $12.50,  or  $650  altogether.  As  has  been  mentioned, 
this  amount  was  paid  into  court  by  the  defendant.  The  plaintiff  |;  j 
should  have  judgment  for  this  amount  and  for  costs  up  to  the  f j 
time  of  payment  into  court.  As  to  the  costs  after  payment  into  ^ ! 
court  I think  I am  entitled  to  take  into  consideration  the  fact  > 
that  the  defendant  has  received  in  premiums  more  than  the  risk 
would  seem  to  involve  after  the  disability  in  question  arose  and  ; 
also  a higher  premium  than  would  be  applicable  to  the  plaintiff’s  ! 
occupation  after  he  ceased  doing  underground  work.  I think, 
therefore,  that  justice  will  be  done  if  the  defendant  is  allowed  j 
one-half  of  its  taxed  costs  from  the  time  of  payment  into  court, 
the  latter  to  be  set  off  against  the  amount  recoverable  by  the 
plaintiff.  There  should  also  be  an  order  for  payment  out  of  court. 

Judgment  accordingly. 

Solicitor  for  the  plaintiff:  V.  Evan  Gray,  Toronto. 

Solicitors  for  the  defendant:  W.  C.  Davidson  & Company, Wt 
Toronto. 
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[WELLS  J.] 

Re  Jeffery* 

Settlements — Construction  of  Deeds — Intention  of  Settlor. 

The  duty  of  the  Court,  in  construing  a deed  of  settlement,  is  quite  clear. 
It  must  if  possible  construe  the  deed  so  as  to  give  effect  to  the  plain 
intention  of  the  settlor.  National  Trust  Company,  Limited  v.  Whicher, 
[1912]  A.C.  377,  applied. 

Trusts  and  Trustees — Discretion  of  Trustees — Absolute  Discretion  Given 
by  Trust  Deed — Persisting  Obligation  on  Trustees  to  Act  according 
to  Law  and  subject  to  Direction  of  Court — Failure  to  Set  up  Trust 
Fund  as  Directed  or  Exercise  other  Powers — Interest. 

It  is  not  competent  for  a testator  or  settlor,  by  giving  extremely  wide 
powers  to  his  trustees  {e.g.,  an  absolute  power  to  interpret  the  will 
or  trust  deed),  to  make  the  trustees  a law  unto  themselves,  or  oust 
the  jurisdiction  of  the  Court  to  interpret  the  relevant  documents. 
Although  very  wide  powers  may  be  given  to  trustees,  they  cannot 
be  placed  outside  their  Obligations  as  trustees  under  the  instrument 
appointing  them  and  under  the  general  law  of  the  land.  In  re  Raven, 
[1915]  1 Ch.  673  at  677,  applied.  Their  primary  duty  is  to  hold  the 
balance  evenly  between  the  beneficiaries,  and  to  try  to  interpret  the 
document  and  carry  out  its  provisions  in  the  spirit  in  which  it  is 
expressed.  They  are  not  entitled  to  favour  one  beneficiary,  or  group 
of  beneficiaries,  in  any  way,  but  must  treat  all  with  fairness  and 
impartiality,  always  attempting  to  carry  out  the  expressed  intention 
of  the  settlor. 

Where  a power  is  given  to  trustees  {e.g.,  a power  to  determine  the 
proportions  in  which  named  beneficiaries  shall  share  in  a fund) 
which  it  is  their  duty  to  exercise,  they  become  trustees  of  that  power, 
and  have  no  discretion  whether  to  exercise  it  or  not.  Brown  v.  Higgs 
(1803),  8 Ves.  561;  Longmore  v.  Broom  (1802),  7 Ves.  124,  applied. 
If  they  fail  to  exercise  the  power,  the  Court  will  do  so. 

Powers  of  Appointment — Unlimited  Power  of  Appointment  of  Income 
—Effect  of  Appointment  as  to  Principal  of  Fund. 

A fund  was  provided  for  in  a trust  deed,  with  a direction  that  the 
income  therefrom  should  be  paid  to  A for  life,  and  that  on  A’s  death 
the  income  “shall  continue  to  be  paid  to  or  divided  among  such 
person,  persons  or  other  lawful  beneficiaries  for  such  purposes  and 
in  such  manner  as  [A]  shall  appoint”.  There  was  no  provision  as 
to  the  disposition  of  the  principal  after  A’s  death,  although  there  was 
provision  as  to  what  should  take  place  in  default  of  appointment. 
A,  by  her  will,  appointed  to  E “all  my  share  in  the  Trust”.  Held, 
E was  entitled  not  only  to  the  income  earned  by  the  fund  from  the 
time  of  A’s  death,  but  also  to  the  principal  of  the  fund.  Farwell  on 
Powers,  3rd  ed.  1916,  p.  64;  In  re  UHerminier,  [1894]  1 Ch.  675, 
referred  to. 

A MOTION  for  the  opinion,  advice  and  direction  of  the  Court. 

1st  May  1947.  The  motion  was  heard  by  Wells  J.  in  Weekly 
Court  at  Toronto. 

J.  R.  Cartwright^  K.C.,  for  the  applicant. 

J.  A.  McNevin,  K.C.^  for  the  University  of  Western  Ontario, 
residuary  beneficiary. 
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G.  T.  Walsh,  K.C.,  for  the  surviving  trustees  under  the  settle- 
ment. 

W.  L.  Thomas,  for  the  executor  of  the  other  trustee. 

John  Harrison,  for  the  other  trustee  of  the  estate  of  Char- 
lotte Elliott. 

E.  D.  Hickey,  for  Maude  Baxter,  sister  of  the  settlor. 

28th  July  1948.  Wells  J.: — This  is  an  application  made  on 
behalf  of  Winnifred  Ewen,  one  of  the  executors  of  the  last  will 
and  testament  of  Charlotte  Fletcher  Elliott,  commonly  known 
as  Charlotte  Elliott,  who  was  a beneficiary  under  the  trusts  of  a 
deed  of  settlement  made  by  the  late  Edna  E.  Jeffery.  The 
applicant  applies  in  her  capacity  as  executrix  of  Charlotte 
Elliott,  and  as  one  of  her  beneficiaries,  for  the  opinion,  advice 
and  direction  of  the  Court  and  for  an  order  construing  the  deeds 
of  settlement  made  by  Mrs.  Jeffery  in  her  lifetime. 

Some  nine  questions  are  asked.  These  arise  as  a result  of 
certain  declarations  of  trust  made  by  the  late  Mrs.  Jeffery  com- 
mencing in  November  1928.  Only  two  of  these  declarations 
were  produced  before  me,  namely  that  made  on  the  6th  January 

1932,  and  an  amending  declaration  made  on  the  10th  February 

1933.  I am  assured  by  counsel  for  all  parties  interested  that 
these  are  the  only  declarations  which  affect  the  matters  in  issue 
and  that  they  effectively  supersede  the  earlier  declarations.  In 
each  case  Mrs.  Jeffery  reserved  the  right  to  make  further  altera- 
tions. 

The  principal  declaration  or  settlement  made  by  Mrs.  Jeffery 
was  that  made  on  the  6th  January  1932.  By  it  she  conveyed 
all  her  assets  to  the  trustees  named  therein,  that  is.  Turner  and 
McAlister,  to  hold  and  manage,  etc.,  the  assets  handed  over,  and 
by  it  she  set  up  certain  special  trust  funds  for  two  of  her  sisters, 
Maude  Baxter  and  Charlotte  Elliott.  She  also  set  up  a number 
of  other  small  trust  funds  for  the  benefit  of  certain  nieces  and 
gave  directions  as  to  other  assets  in  her  possession. 

Apart  from  the  payments  provided  for,  the  income  from  the 
trust  was  to  go  to  her  during  her  lifetime  and  on  her  death  she 
provided  for  the  payment  of  her  debts  and  certain  other  gifts  to 
charitable  objects  and  to  certain  relatives,  none  of  which  dis- 
positions is  in  dispute.  These  gifts  aggregate  many  thousands 
of  dollars. 
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She  then  provided,  by  para.  17,  clause  c of  part  A of  that 
paragraph,  as  follows: 

“(c)  Subject  as  aforesaid,  I further  desire  and  direct  that 
from  the  balance  of  funds  comprising  the  residue  of  my  estate 
after  payments  of  the  provisions  elsewhere  herein  contained  and 
all  expenses  and  Succession  and  other  taxes  and  duties,  there 
shall  be  set  aside  in  Trust,  in  addition  to  any  other  provisions  I 
may  make  for  them,  the  residuary  sum  of  Eighty  Thousand 
Dollars  for  the  members  of  my  family  subsequently  in  the  follow- 
ing paragraph  named,  who  survive  me;  one-half  of  such  residu- 
ary sum  to  be  distributed  among  the  said  members  of  my  family 
as  soon  as  the  capacity  of  this  Trust  to  pay  the  same  has  been 
[sic];  and  in  such  portions  among  the  said  members  as  may  be 
determined  by  my  Trustees;  the  said  sums  to  abate  propor- 
tionately in  the  event  of  an  insufficiency  of  funds;  the  other 
half  of  such  residuary  sum  to  be  divided  in  similar  portions  to 
that  of  the  above  mentioned  half  and  the  income  from  such 
portions  paid  at  least  annually  throughout  the  term  of  their 
natural  lives,  to  those  respectively  to  whom  the  portions  of  the 
first  mentioned  half  have  been  paid;  provided  that  upon  the 
death  of  any  such  member  of  my  family  receiving  such  income 
the  same  shall  continue  to  be  paid  to  or  divided  among  such 
person,  persons  or  other  lawful  beneficiaries  for  such  purposes 
and  in  such  manner  as  such  member  shall  by  any  Deed  or  Deeds 
with  or  without  power  of  revocation  and  new  appointment  or 
by  Will  or  Codicil  appoint;  and  in  default  of  such  appointment 
and  so  far  as  any  appointment  made  by  such  member  shall  not 
extend,  the  said  income  and  the  portion  from  which  same  would 
otherwise  be  paid  shall  revert  to  the  General  Trust  Fund  afore- 
said; Provided  further  however  that  payments  of  principal  from 
the  portions  of  the  first  above  mentioned  half  of  said  residuary 
sum  or  payments  of  income  from  the  portions  of  the  second  half 
aforesaid  may,  without  restricting  the  latter,  be  made  under 
the  discretion  hereinbefore  conferred  from  the  respective  por- 
tions aforesaid  provided  for  the  members  of  my  family  to  their 
respective  heirs  in  the  event  of  such  members  predeceasing  me 
or  departing  this  life  without  making  the  provision  possible  to 
be  made  under  the  terms  hereof  for  such  heirs. 


738 


Ontario  Reports. 


[1948J 


“The  following  are  the  members  of  my  family  referred  to 
in  the  foregoing  paragraph, — 

“1.  My  sister,  Charlotte  Elliott 

“2.  My  sister,  Cora  Turner 

“3.  My  sister,  Maude  Baxter 

“4.  My  brother.  Dr.  Fred.  H.  A.  Baxter.” 

By  part  B of  para.  17  she  further  provided: 

“As  to  the  residue  of  any  of  the  Trust  Funds  by  this  agree- 
ment created  (including  sums  set  aside  for  my  account  as  afore- 
said and  the  General  Trust  Fund)  that  may  be  left  after  providing 
for  and  paying  the  foregoing,  and  any  and  all  expenses,  without 
in  any  way  restricting  the  scope  or  generality  of  the  powers 
elsewhere  herein  conferred  upon  my  Trustees,  I authorize  them 
to  utilize  such  residue  or  residues  by  altering  or  amending  from 
time  to  time  or  at  any  time  in  their  absolute  discretion  by  addi- 
tions thereto  the  amounts  herein  payable  to  or  set  aside  in 
Trust  for  any  one  or  more  of  the  beneficiaries  or  Trust  Funds 
named  herein,  or  named  in  any  subsequent  modification  hereof, 
whether  in  the  case  of  said  beneficiaries  for  the  purposes  herein 
indicated  or  for  other  purposes  and  whether  by  way  of  absolute 
gift  or  gifts  from  time  to  time  made  or  by  way  of  sums  added  to 
the  Special  Trust  Funds  from  which  incomes  are  payable  as  in 
this  Agreement  set  forth,  or  other  trust  funds  created  by  myself 
or  by  my  Trustees  pursuant  to  this  Agreement,  in  favour  of  any 
of  the  beneficiaries  so  named.” 

By  a subsequent  declaration  of  trust  and  agreement  made 
on  the  10th  February  1933,  Mrs.  Jeffery  made  some  further 
amendments,  the  only  important  one  relating  to  the  payment 
of  succession  duty.  By  the  declaration  and  agreement  of  the 
6th  January  1932  it  had  been  provided  as  follows: 

“In  the  event  of  any  inheritance  or  other  taxes  being  levied 
on  the  various  specific  sums  above  mentioned  in  definite  figures 
payable  under  this  declaration  and  agreement  of  trust,  such  tax  or 
taxes  shall  be  paid  by  my  said  Trustees  out  of  the  corpus  of  the 
trust  estate  and  shall  not  be  charged  against  the  respective 
beneficiaries,  unless  it  be  found  that  the  said  corpus  is  inade- 
quate for  the  payment  of  such  tax  or  taxes  in  which  case  the 
fund  from  which  each  beneficiary  is  entitled  to  receive  payments 
whether  of  principal  or  interest  shall  bear  its  pro  rata  share  of 
such  tax.” 
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The  amendment  consists  of  the  following  sentence: 


“Notwithstanding  anything  herein  contained,  every  legacy 
or  gift  of  principal  or  income  conferred  by  this  agreement  or  any 
amendment  thereof,  shall  bear  its  proportionate  share  of  suc- 
cession duties,  save  only  the  gifts  or  legacies  to  my  brother  and 
sisters.” 


It  is  shown  in  the  material  that  Mrs.  Jeffery  died  on  the 
28th  May  1933. 

The  trustees  have  not  in  fact  set  up  the  trust  fund  of  $80,000 
or  any  part  of  it,  and  it  is  really  in  respect  of  this  that  the 
principal  questions  arise.  They  are  as  follows: 

“1.  Whether  the  gift  of  $80,000.00  in  the  form  of  a trust 
fund  as  set  forth  in  clause  (c)  of  subsection  A of  section  seven- 
teen of  Part  ‘C’  of  the  deed  of  settlement  first  above  mentioned 
is  valid  and  effective  to  the  extent  of  assets  available  at  the  date 
of  the  death  of  the  settlor  after  providing  for  all  gifts  set  out 
previously  thereto  in  the  said  deed  of  settlement  as  modified  by 
the  said  further  deed  of  settlement. 

“2.  Whether  the  said  gift  of  $80,000.00  in  the  form  of  a 
trust  fund  is  valid  and  effective  to  the  extent  of  assets  falling 
into  the  General  Trust  Fund  mentioned  in  the  said  deeds  after 
the  death  of  the  settlor  up  to  such  amount  as  may  be  required 
to  complete  the  said  gift  when  added  to  the  assets  otherwise 
available  therefor. 

“3.  Whether,  without  any  further  determination  by  the  sur- 
viving trustee  of  the  said  settlement,  the  Executors  of  Charles 
Elliott,  deceased,  one  of  the  four  persons  mentioned  in  the 
second  paragraph  of  the  said  clause  (c)  are  entitled  to  receive 
one-fourth  part  of  the  first  half  of  the  said  $80,000.00  trust  fund 
on  the  basis  of  an  equal  distribution  thereof. 

“4.  Whether  there  now  remains  any  power  in  the  surviving 
trustee  of  the  said  settlement  to  determine  that  the  said  first 
half  of  the  said  $80,000.00  trust  fund  be  distributed  otherwise 
than  equally  among  the  persons  entitled  thereto  or  their  respec- 
tive personal  representatives. 

“5.  Whether  the  first  half  of  the  said  $80,000.00  trust  fund 
directed  to  be  distributed  as  in  the  said  clause  (c)  provided 
consists  of  one-half  of  the  monies  available  for  the  said  trust 
fund  at  the  death  of  the  settlor  or  at  a later  time,  or  of  the  sum 
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of  $40,000.00  to  the  extent  of  monies  available  therefor  at  the 
death  of  the  settlor  or  at  a later  time. 

'‘6.  Whether  the  Executors  of  Charlotte  Elliott  deceased, 
one  of  the  donees  of  the  said  gift  of  the  $80,000.00  trust  fund  are 
entitled  to  interest  on  or  to  the  income  from  their  share  in  the 
first  half  thereof  until  paid,  and,  if  so,  from  what  date  or  dates, 
and,  if  entitled  to  interest  thereon,  at  what  rate  or  rates. 

“7.  Whether  the  Executors  of  the  last  Will  and  Testament 
of  the  said  Charlotte  Elliott  deceased  are  entitled  to  the  income, 
if  any,  in  part  of  the  second  half  of  the  said  $80,000.00  trust 
fund  to  the  date  of  the  death  of  the  said  Charlotte  Elliott,  and, 
if  so,  on  what  part,  from  what  date  or  dates  and  whether  with 
interest  thereon  until  paid,  and,  if  with  interest,  at  what  rate 
or  rates. 

“8.  Whether,  under  the  terms  of  the  said  clause  (c)  the 
applicant,  Winnifred  Ewen,  as  the  appointee  under  the  Will  of 
the  said  Charlotte  Elliott  is  entitled  to  the  income,  if  any,  on 
any  part  of  the  second  half  of  the  said  $80,000.00  trust  fund 
from  the  death  of  the  said  Charlotte  Elliott  and,  if  so,  on  what 
part,  and  whether  with  interest  thereon  until  paid,  and,  if  with 
interest,  at  what  rate  or  rates. 

“9.  Whether,  under  the  terms  of  the  said  clause  (c)  the 
applicant,  Winnifred  Ewen,  as  the  appointee  under  the  Will  of  the 
said  Charlotte  Elliott  is  entitled  to  an  absolute  interest  in  any 
part  of  the  principal  sum  of  the  said  second  half  of  the  said 
$80,000.00  trust  fund,  and,  if  so,  in  what  part.” 

The  duty  of  the  Court  is  quite  clear;  it  must  if  possible  con- 
strue the  deeds  of  settlement  so  as  to  give  effect  to  the  plain 
intent  of  the  settlor:  see  National  Trust  Company  Limited  v. 
Whicker,  [1912]  A.C.  377,  5 D.L.R.  32,  C.R.  [1912]  A.C.  13. 
Unfortunately  this  is  much  easier  to  say  than  to  do.  The  deeds 
in  question  are  excessively  wordy  and  sometimes  contradictory 
documents.  It  is  by  no  means  always  easy  to  ascertain  what 
Mrs.  Jeffery’s  plain  intention  was. 

One  must  observe  also  that  under  the  declaration  of  the  6th 
January  1932,  very  wide  discretionary  powers  were  given  to 
the  trustees  by  the  settlor.  They  include  the  following: 

‘T  hereby  confer  upon  my  Trustees  full  power  and  authority 
to  interpret  any  and  all  clauses  and  provisions  in  this  instrument 
or  any  modification  thereof  so  that  their  interpretations  shall 
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be  binding  on  all  parties  concerned  and  shall  prevail.  I further 
direct  that  no  person  or  corporation  buying  from,  or  dealing 
with  my  said  Trustees  shall  be  under  any  obligation  to  see  to 
the  application  of  the  purchase  money  or  otherwise  to  inquire 
into  the  reasons  or  authority  for  any  action  taken  by  my  said 
Trustees,  who  shall  have  full  power  of  determining  all  questions 
as  to  whether  any  money  or  things  are  to  be  treated  as  capital 
or  income  and  of  determining  the  mode  in  which  the  expense  of 
management  or  other  expense  incident  to,  or  connected  with  the 
execution  of  the  trusts  hereof  shall  be  borne  as  between  capital 
and  income  and  of  determining  every  other  matter  or  question 
which  shall  arise,  including  the  interpretation  of  the  terms  and 
provisions  of  this  agreement  and  Declaration  of  Trust,  and  every 
such  decision  or  determination  of  my  said  Trustees  shall  be 
final  and  conclusive  on  all  parties  interested.” 


If  this  provision  were  given  its  full  extent  it  would,  I think, 
be  clear  that  the  trustees  were  a law  unto  themselves  and  that 
the  Court  had  no  jurisdiction  to  interpret  the  documents.  The 
Court  however,  has  never  recognized  such  an  exclusion  of  its 
authority  by  any  of  His  Majesty’s  subjects,  and  while  wide  dis- 
cretion may  be  given  to  trustees  they  cannot  be  placed  outside 
their  obligations  as  trustees  under  the  instrument  appointing 
them  and  under  the  general  law  of  the  land.  As  Warrington  J. 
(later  Lord  Warrington  of  Clyffe)  said  in  the  case  of  In  re 
Raven;  Spencer  v.  The  National  Association  for  the  Prevention 
of  Consumption,  etc.,  et  al.,  [1915]  1 Ch.  673  at  677,  of  a tes- 
tator, and  I apprehend  it  applies  equally  to  a settlor  setting  up 
trusts  in  his  lifetime : 


“In  my  opinion  it  is  not  competent  for  a testator  to  confer 
certain  legal  rights  by  giving  legacies  and  at  the  same  time  to 
say  that  the  question  whether  that  legal  right  is  or  is  not  to  be 
I enjoyed  is  not  to  be  determined  by  the  ordinary  tribunal — in 
other  words,  it  is  not  competent  for  him  to  deprive  the  person 
to  whom  that  legal  right  is  given  of  one  of  the  incidents  of  that 
legal  right;  and  if  necessary  I should  be  prepared  to  rest  my 
j decision  upon  the  ground  that  the  attempt  to  do  so  is  an  attempt 
to  do  two  inconsistent  things.  In  my  opinion  the  gift  of  a legacy 
to  a legatee,  even  if  it  be  of  doubtful  construction,  is  in  fact  a 
gift  to  the  person  who  shall  be  determined  to  be  the  legatee 
according  to  legal  principles,  and  to  give  effect  to  a provision 
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such  as  the  provision  which  the  testator  has  inserted  in  his  will 
in  the  present  case  is  in  fact  to  assert  the  direct  contrary  and 
to  say  that  the  gift  is  not  to  the  person  who  shall  be  determined 
to  be  the  legatee  by  the  Courts  which  administer  the  legal  prin- 
ciples to  which  I have  referred,  but  to  the  person  who  shall  be 
decided  to  be  the  legatee  by  the  trustees,  who  by  the  will  are 
unfettered  and  may  make  their  decision  upon  such  grounds  as 
they  think  fit.  I think  therefore  that  I can  safely  decide  the 
point  on  that  ground  alone;  but  I also  think  that  I may  and 
ought  to  decide  it  on  wider  grounds,  namely,  that  it  is  contrary 
to  public  policy  to  attempt  to  deprive  persons  of  their  right  of 
resorting  to  the  ordinary  tribunals  for  the  purpose  of  estab- 
lishing their  legal  rights.” 

The  other  authorities  cited  by  this  judge  seem  to  be  of  the 
same  effect. 

It  is  therefore,  I think,  quite  clear  that,  while  the  trustees 
had  a very  wide  discretion,  they  were  not  freed  of  their  respon- 
sibility of  carrying  out  the  trusts  imposed  on  them  in  accordance 
with  the  terms  of  the  settlement  and  the  ordinary  principles  of 
law  relating  to  trusts.  Trustees  are  still  responsible  to  the 
Court  even  in  the  circumstances  attempted  to  be  set  up  by  those 
advising  the  late  Mrs.  Jeffery. 

It  is,  I think,  a primary  principle,  which  need  not  be  laboured 
by  me,  that  one  of  the  trustees’  first  duties  was  to  hold  the 
balance  evenly  between  the  beneficiaries  and  various  groups  of 
beneficiaries  and  to  try  to  interpret  the  document  and  carry 
out  its  provisions  in  the  spirit  and  letter  in  which  it  was  ex- 
pressed. They  were  not,  nor  are  they  now,  entitled  to  favour 
one  group  of  beneficiaries  in  any  way  as  against  another.  They 
were  obliged  to  treat  all  beneficiaries  with  fairness  and  im- 
partiality, always  attempting  to  carry  out  the  expressed  inten- 
tion of  the  settlor. 

It  is  extremely  difficult  for  me  to  come  to  the  conclusion 
that  the  trustees  under  this  particular  deed  have  acted  in 
accordance  with  this  elementary  principle.  The  questions  in 
dispute  in  this  application  arise  chiefiy  from  the  failure  of  the 
trustees  to  set  up  the  fund  of  $80,000  for  the  benefit  of  the  main 
members  of  Mrs.  Jeffery’s  family,  that  is,  her  three  sisters  and 
her  brother.  The  trustees  take  the  position  that  they  are  not 
obliged,  and  never  were  obliged,  to  set  up  this  fund,  and  that 
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under  the  document  creating  the  trust  they  have  an  absolute 
discretion,  and  that  they  are  entitled  to  favour  the  residuary 
beneficiary,  that  is,  the  University  of  Western  Ontario,  to  the 
exclusion  and  detriment  of  the  named  members  of  Mrs.  Jeffery’s 
family. 

A number  of  cases  such  as  Re  Sievert  (1921),  51  O.L.R.  305, 
67  D.L.R.  199,  and  Re  McLaren  (1921),  51  O.L.R.  538,  69 
D.L.R.  599,  were  cited  to  me  on  this  point.  In  the  view  I take 
of  the  matter,  however,  the  principle  enunciated  in  these  cases 
has  very  little  to  do  with  the  matters  under  consideration.  In 
those  cases  a discretion  was  given  to  executors  as  to  the  realiza- 
tion of  assets,  not  as  to  the  application  of  the  assets  once  they 
were  realized,  and  it  is  quite  true,  I think,  that,  where  a testator 
gives  such  a discretion  to  trustees,  as  long  as  they  are  shown 
to  be  acting  in  good  faith  they  are  entitled  to  exercise  the  power 
given.  But  that  is  not  the  matter  which  is  complained  of  here. 
What  is  said  here  is  that  they  are  not  obliged  to  carry  out  what 
to  me  seems  to  have  been  a very  clear  intention  of  the  settlor 
that  a fund  should  be  set  up  for  certain  members  of  her  family 
and  that  they  should  have  certain  gifts  from  that  fund  and 
certain  benefits  which  she  enumerated  and  set  out.  If  is  appar- 
ently clear  that  the  trustees  were  originally  given  some  discre- 
tion as  to  the  proportions  in  which  they  should  benefit  the 
beneficiaries,  and  they  had  a power  to  allot  benefits  as  between 
members  of  the  class.  This  discretion  they  have  not  exercised 
in  any  effective  way  in  so  far  as  the  beneficiaries  are  concerned. 

The  matter  was  discussed  as  long  ago  as  1803  in  the  case  of 
Brown  v.  Higgs,  8 Ves.  561  at  570,  32  E.R.  473,  where  it  was 
said  by  Lord  Eldon: 

“It  is  perfectly  clear,  that,  where  there  is  a mere  power  of 
disposing,  and  that  power  is  not  executed,  this  Court  cannot 
execute  it.  It  is  equally  clear,  that,  wherever  a trust  is  created, 
and  the  execution  of  that  trust  fails  by  the  death  of  the  trustee, 
or  by  accident,  this  Court  will  execute  the  trust.” 

The  matter  is  stated  in  Sugden  on  Powers,  8th  ed.  1861,  at 
p.  589  as  follows: 

“5.  The  question,  whether  a power  is  simply  such,  or  a 
power  in  the  nature  of  a trust,  commonly  arises  on  a power  to 
appoint  to  a man’s  children  or  relations.  In  Brown  v.  Higgs, 
isu^tra'].  Lord  Eldon  stated  the  principle  of  all  the  cases  on  this 


744 


Ontario  Reports. 


[1948] 


subject  to  be,  that  if  the  power  is  a power  which  it  is  the  duty  of 
the  party  to  execute,  made  his  duty  by  the  requisition  of  the 
will,  put  upon  him  as  such  by  the  testator,  who  has  given  him  an 
interest  extensive  enough  to  enable  him  to  discharge  it,  he  is 
a trustee  for  the  exercise  of  the  power,  and  not  as  having  a 
discretion  whether  he  will  exercise  it  or  not;  and  the  Court 
adopts  the  principle  as  to  trusts,  and  will  not  permit  his  neg- 
ligence, accident,  or  other  circumstances,  to  disappoint  the  in- 
terests of  those  for  whose  benefit  he  is  called  upon  to  execute 
it.” 

Reference  in  this  respect  may  also  be  made  to  the  decision 
of  the  Master  of  the  Rolls,  Sir  William  Grant,  in  the  case  of 
Longmore  v.  Broom  (1802),  7 Ves.  124,  35  E.R.  51.  In  that  case 
there  was  a bequest  to  executors  in  trust  that  they  should  pay 
moneys  to  the  testator’s  two  brothers  and  a sister  and  their 
children  in  such  shares  and  at  such  times  as  the  trustees,  or  the 
major  part,  or  the  survivor,  his  executors,  etc.,  should  think 
proper.  Sir  William  Grant  said  at  pp.  128-9: 

“A  bequest  to  A.  or  B.  is  void:  but  a bequest  to  A.  or  B.  at 
the  discretion  of  C.  is  good;  for  he  may  divide  it  between  them. 
That  is  the  case  of  this  will.  I am  not  called  upon  to  make  any 
alteration  in  our  addition  to  this  will;  which  the  Court  never 
does  without  necessity.  A discretion  is  given  to  the  executors. 
Could  I have  said,  they  were  precluded  from  giving  anything  to 
the  children?  I think  not;  and  it  would  be  a great  deal  to  say 
that.  The  executors  then  having  their  discretion  might  say,, 
to  whom  the  fund  should  be  given,  the  parents,  or  the  children. 
But  the  Court  has  not  that  discretion;  but  has  only  to  say,  what 
class  is  to  take;  and  then  the  distribution  must  be  equal.  In 
Brown  v.  Higgs,  [supra'],  which  is  now  before  me  Lord  Chan- 
cellor upon  the  main  point,  the  Court  was  of  opinion,  that  if  the 
disposition  belonged  to  the  Court,  they  must  distribute  equally 
among  the  children  of  the  two  persons.  The  trustee  had  a 
discretion;  and  might  have  excluded  some:  but  this  Court  hav- 
ing once  ascertained,  that  those  were  the  objects  of  bounty,  were 
obliged  to  divide  it  among  all.  So  in  this  instance  the  Court 
must  give  the  fund  equally  between  the  parents  and  the  children : 
but  the  executors  themselves  were  not  so  restrained.” 

It  would  seem  to  me  on  an  examination  of  the  deeds  of  settle- 
ment and  trust  in  this  matter  that  Mrs.  Jeffery’s  intention  was 
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clearly  to  set  up  a fund  of  $80,000  for  the  benefit  of  the  four 
named  members  of  her  family  and  that  there  was  a gift  of  half 
‘I  the  principal  of  this  fund  and  interest  on  the  balance  with 
certain  rights  of  appointment  to  these  persons.  These  persons 
constitute  a class,  as  it  were,  in  the  sense  that  collectively  they 
are  the  named  objects  of  the  gift  and  in  my  view  the  trustees 
having  neglected  to  exercise  the  discretion  vested  in  them,  they 
are  entitled  to  receive  equally  the  benefits  which  the  settlor 
intended  them  to  have. 

As  I read  the  document  the  main  purpose  of  the  settlor  was 
to  provide  for  herself  during  her  lifetime  and  in  a more  limited 
way  for  the  other  members  of  her  family,  particularly  her 
brother  and  three  sisters.  This,  I think,  is  particularly  apparent 
if  para.  17A(c)  is  read.  It  is  true  that  this  provision  is  subject 
to  the  payment  of  the  provisions  elsewhere  contained  in  the 
^ document  and  all  expenses  and  succession  and  other  taxes,  but 
/ when  this  paragraph  is  read  with  para.  17B  it  is  to  my  mind  quite 
i apparent  that  the  primary  intention  of  the  settlor  was  to  provide 
1 and  protect  her  three  sisters  and  her  brother  named  by  her. 

■ Para.  18  of  the  document  relates  to  the  ultimate  residue  and  it 
is  only  this  which  is  given  to  the  University  of  Western  Ontario, 
li  To  my  mind,  however,  it  is  clearly  subject  to  the  provision  for 
i j the  three  sisters  and  the  brother.  It  is  not  to  take  effect  until 
I three  years  after  the  decease  of  the  survivor  of  the  beneficiaries 
i\  named  in  the  trust  agreement  and  relates  only  to  “any  residue 
. the  disposition  of  which  has  not  been  made  or  provided  for  by 
I myself  or  my  Trustee  under  one  or  more  of  the  provisions  herein 
^ contained  before  the  end  of  the  period  above  specified  for  ulti- 
^ mate  distribution”.  In  the  view  I take  it  is  clearly  subject  to 
i the  duty  cast  on  the  trustees  of  setting  up  the  fund  of  $80,000 
5 as  soon  as  possible  after  Mrs.  Jeffery’s  decease.  Unfortunately 
I they  have  not  adhered  to  this  course  of  action,  taking  the  posi- 
i tion  to  which  I have  alluded  earlier.  The  argument  that  they 
/ were  not  so  obliged  was  baldly  stated  to  me,  but  no  very  clear 
reasons  for  the  view  were  advanced. 

It  was  also  suggested  to  me  that  the  fund  of  $80,000  was 
if  only  entitled  to  benefit  from  the  cash  available  at  the  time  of 
1 Mrs.  Jeffery’s  death.  On  the  reading  of  the  whole  deed  of 
I settlement  I am  unable  to  see  why  accruals  to  the  general  fund 
were  not  to  be  deemed  available  to  the  special  fund  of  $80,000 
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as  they  fell  in.  That  there  might  be  delay  in  the  completion  of 
this  fund  was  clearly  within  the  anticipation  of  the  settlor.  It 
would  seem  clear  to  me  that  the  provision  in  which  she  directed 
the  distribution  of  one  half  of  the  fund  “among  the  said  mem- 
bers of  my  family  as  soon  as  the  capacity  of  this  Trust  to  pay  the 
same  has  been;  and  in  such  portions  among  the  said  members  as 
may  be  determined  by  my  Trustees;  the  said  sums  to  abate 
proportionately  in  the  event  of  an  insufficiency  of  funds”,  pointed 
to  the  possibility  in  the  settlor’s  mind  that  there  might  be  some 
delay  after  her  death  before  sufficient  funds  were  available  to 
meet  the  provision  she  was  making  for  her  three  sisters  and 
brother. 

The  trustees,  of  course,  have  not  determined  this  matter  at 
all  and  in  the  view  I take  that  duty  is  now  cast  on  the  Court. 
Certain  statements  as  to  the  management  of  the  estate  were 
filed,  and  from  these  it  would  appear  that  there  may  be  some 
question  as  to  whether  even  a year  after  Mrs.  Jeffery’s  death 
the  trust  had  a capacity  to  distribute  the  $40,000  principal  of 
the  $80,000  fund  directed  to  be  distributed  among  Mrs.  Jeffery’s 
sisters  and  brother.  I cannot  determine  this,  however,  on  the 
material  before  me  and  this  I think  must  be  the  subject  of  a 
reference  which  will  be  later  directed.  It  would  seem  clear, 
however,  that  from  the  time  that  the  trust  fund  had  a capacity 
to  make  this  distribution  the  beneficiaries  are  entitled  to  inter- 
est. This  would  ordinarily  be  at  a rate  of  5 per  centum,  but 
under  the  conditions  prevailing  since  the  time  of  Mrs.  Jeffery’s 
death  in  May  1933,  it  may  be  proper  to  allow  a different  rate. 
This  can  be  determined  after  the  reference  and  after  it  is  seen 
what  income  the  fund  actually  earned.  There  is  no  doubt  that 
at  the  present  time  there  are  funds  available  which  would  justify 
the  immediate  distribution  to  those  entitled  of  the  $40,000  and 
accruing  interest. 

As  to  the  second  half  of  the  fund,  from  which  interest  was 
to  be  paid  the  sisters  and  brother,  I am  not  able  to  determine 
from  the  material  when  funds  were  available  for  this  purpose 
and  the  times  and  the  amounts  of  funds  available  for  this  pur- 
pose and  the  actual  income  produced  will  also  have  to  be  deter- 
mined on  the  reference. 

As  I have  previously  indicated,  I think  the  named  benefici- 
aries should  now  take  the  fund  equally.  Where,  as  in  at  least 
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two  instances,  the  named  sisters  are  dead,  their  estates  will  be 
entitled  to  whatever  income  they  should  have  received  in  their 
lifetime.  The  matter  should  proceed  on  the  basis  of  what  should 
have  been  done  in  pursuance  of  the  settlement,  and  as  far  as 
possible  the  named  beneficiaries  or  their  estates  should  be  put 
in  the  position  they  would  have  been  in  if  the  settlor’s  directions 
had  been  carried  out. 

It  was  argued  before  me  by  the  applicant  that  the  trustees 
had  in  effect  elected  to  allot  the  fund  equally  among  the  four 
named  beneficiaries.  The  fact  that  they  had  shown  it  so 
allotted  in  their  return  to  the  succession  duty  office  was  relied 
on  as  an  evidence  of  this  exercise  of  their  discretion.  Obviously 
under  the  terms  of  the  amending  deed  of  trust  of  the  10th 
February  1933  the  gifts  and  legacies  to  Mrs.  Jeffery’s  brother 
and  sisters  were  to  be  free  of  succession  duty  and  in  consequence 
it  might,  I think,  be  argued  that  the  proportions  shown  in  the 
return  to  the  succession  duty  office  was  an  act  by  the  trustees 
evidencing  the  exercise  of  the  discretion  vested  in  them.  Counsel 
for  the  trustees,  however,  deny  that  they  have  so  allotted  the 
fund,  and  the  surviving  trustee  puts  forth  the  curious  argument 
that  they  were  compelled  so  to  divide  the  fund  among  the  named 
beneficiaries  in  so  far  as  the  succession  duty  returns  are  con- 
cerned at  the  instance  of  the  Ontario  succession  duty  office.  I 
know  of  no  provision  of  the  Ontario  Succession  Duty  Act  or  any 
other  statute  which  gives  the  officials  of  that  office  the  power 
to  substitute  their  discretion  for  that  vested  by  a testator  or 
settlor  in  trustees.  The  trustees  should  have  protected  them- 
selves by  a proper  application  to  the  Court  at  that  time  if  they 
were  placed  in  a difficult  position.  They  did  not  see  fit  to  do 
so  and  I think  I must  treat  their  division  of  the  fund  for  suc- 
cession duty  assessment  as  an  act  of  their  own  volition. 

I would,  however,  prefer  to  put  the  matter  on  another  basis; 
that  is,  that  the  trustees,  having  had  a duty  to  perform  have  not 
performed  it,  and  they  having  failed  to  exercise  the  discretion 
vested  in  them,  the  Court  should  now  exercise  it.  In  doing  so, 
in  accordance  with  the  authorities  already  cited,  it  can  only 
exercise  it  equally  among  the  objects  of  the  benefits  given  by 
the  settlor. 

The  answers  to  the  first  eight  questions  should  therefore  be 
as  follows: 


748 


Ontario  Reports. 


[1948] 


1.  Yes. 

2.  Yes. 

3.  Yes. 

4.  No. 

5.  This  can  only  be  answered  after  the  reference. 

6.  Yes,  the  executors  are  entitled  to  income  from  the  time 
the  moneys  should  have  been  paid  over.  The  time  from  which 
income  accrues  and  the  rate  can  only  be  determined  after  the 
reference. 

7.  Yes,  the  executors  are  entitled  to  income  which  Mrs. 
Elliott  should  have  received;  the  time  from  which  this  should 
accrue  and  the  rate  can  only  be  determined  after  the  reference. 

8.  Yes,  she  is  entitled  to  the  income  on  one  quarter  of  the 
second  half  of  the  $80,000  trust  fund  from  the  time  of  the  death 
of  Charlotte  Elliott  if  the  trust  had  capacity  to  pay  the  same; 
the  rate  must  await  the  outcome  of  the  reference. 

As  to  the  power  of  the  Court  to  direct  a reference  in  these 
circumstances;  that  I think  is  settled  by  the  decision  of  the  Court 
of  Appeal  in  Be  Millar,  [1937]  O.R.  382  at  408,  [1937]  3 D.L.R. 
234,  affirmed  [1938]  S.C.R.  1,  [1938]  1 D.L.R.  65?  I am  treat- 
ing this  application  as  one  under  the  Rules  and  as  Mr.  Justice 
Masten  said  in  that  case  as  to  matters  commenced  under  Rule 
600: 

“Having  been  thus  duly  commenced,  the  jurisdiction  of  the 
Court  to  determine  the  questions  in  dispute  is  as  unlimited  as 
it  would  have  been  if  the  proceeding  had  been  instituted  by  the 
issue  of  a writ  of  summons”. 

There  will  accordingly  be  an  order  that  there  be  a reference 
to  the  Local  Master  at  London  to  determine  from  the  accounts  of 
this  trust  when  the  trust  first  had  the  capacity  to  distribute  the 
first  $40,000  mentioned  by  the  settlor  as  half  of  the  fund  of 
$80,000  which  was  directed  to  be  set  up,  and  in  coming  to  a 
conclusion  as  to  this  reasonable  allowance  should  be  made  the 
trustees  for  holding  necessary  amounts  of  money  for  administra- 
tion costs  and  contingencies  and  as  to  proper  amounts  for  com- 
pensation which  were  definitely  fixed  by  the  declaration  and 
agreement.  It  is  noteworthy  that  there  was  only  one  small 
piece  of  real  estate  and  that  the  balance  of  the  trust  fund  seems 
to  have  been  in  liquid  securities.  It  should  also  be  determined 
what  income  these  assets  actually  earned.  It  should  also  be 
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referred  to  the  Local  Master  at  London  to  determine  what 
amounts  were  available  for  the  second  half  of  the  fund  of 
$80,000  and  when  these  amounts  were  available.  The  bene- 
ficiaries, as  I view  it,  were  entitled  to  interest  on  these  amounts 
as  soon  as  they  were  available  and  it  should  be  determined  what 
income  these  assets  actually  earned. 

The  final  question  asked  is  whether  under  the  terms  of  the 
clause  setting  up  the  fund  of  $80,000,  that  is  17A(c),  the  ap- 
plicant, as  an  appointee  under  the  will  of  Charlotte  Elliott,  is 
entitled  to  an  absolute  interest  in  any  part  of  the  principal  sum 
of  the  second  half  of  the  trust  fund  which  Mrs.  Elliott  appointed 
to  her.  In  this  connection  it  is  necessary  to  refer  again  to  the 
document  itself.  The  portion  of  the  direction  covering  the  fund 
which  relates  to  this  is  as  follows : 

“provided  that  upon  the  death  of  any  such  member  of  my 
family  receiving  such  income  the  same  shall  continue  to  be  paid 
to  or  divided  among  such  person,  persons  or  other  lawful  bene- 
ficiaries for  such  purposes  and  in  such  manner  as  such  member 
shall  by  any  Deed  or  Deeds  with  or  without  power  of  revocation 
and  new  appointment  or  by  Will  or  Codicil  appoint;  and  in 
default  of  such  appointment  and  so  far  as  any  appointment  made 
by  such  member  shall  not  extend,  the  said  income  and  the  por- 
tion from  which  same  would  otherwise  be  paid  shall  revert  to 
the  General  Trust  Fund  aforesaid”. 

It  is  noteworthy  that  the  provisions  in  para.  18  for  the 
ultimate  residuary  beneficiary,  that  is,  the  University  of  Western 
Ontario,  are  subject  to  this  provision.  What  governs  after  all 
is  the  intention  of  the  settlor  as  I can  deduce  it  from  the  docu- 
ments themselves,  and  once  an  effective  appointment  is  made, 
then  I think  the  person  designated  by  the  brother  or  sister  so 
appointing  becomes  entitled  to  the  income  from  that  portion  of 
the  fund.  There  is  no  provision,  apart  from  the  directions  given 
by  the  settlor  on  the  failure  of  a brother  or  a sister  to  appoint, 
as  to  what  happens  to  the  fund  save  as  may  be  directed  by  the 
beneficiary  appointing  and  where,  as  in  the  case  of  this  applicant, 
Mrs.  Elliott  simply  gave  and  appointed  to  her  her  share  in  the 
trust  fund  of  $80,000  set  up  by  her  sister  Edna  Jeffery,  there 
is,  in  my  view,  an  ultimate  gift  of  the  principal  as  well. 

This,  as  I read  the  deeds  of  settlement,  was  the  intention  of 
the  settlor  herself.  It  is  apparent  from  the  terms  of  the  docu- 
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ment  under  consideration  that  it  was  intended  by  the  settlor 
that  there  should  be  an  end  to  the  trust  eventually.  This  is 
provided  for  in  para.  18  which  commences  with  the  words: 
“Unless  otherwise  terminated  the  time  for  ultimate  distribu- 
tion hereunder  and  the  termination  of  this  Declaration  of  Trust 
and  Trust  Agreement  shall  be  at  a time  three  years  after  the 
decease  of  the  survivor  of  the  beneficiaries  hereunder”.  In  view 
of  this,  and  because  of  the  fact  that  there  is  no  further  direction 
in  respect  of  the  principal  once  an  effective  appointment  is 
made,  in  my  view  question  9 should  be  answered  by  saying  that 
the  applicant  is  entitled  to  the  income  of  a quarter  of  the  second 
half  of  the  said  fund  from  the  time  of  Mrs.  Elliott’s  death  if  the 
trust  had  a capacity  to  pay  at  that  time,  and  if  not  from  the 
time  it  had,  and  is  entitled  to  the  principal  from  which  the 
appointed  income  is  derived  absolutely.  In  respect  of  this  refer- 
ence may  be  made  to  the  statement  in  Far  well  on  Powers,  3rd 
ed.  1916,  p.  64,  where  it  is  stated:  “A  power  to  appoint  income 
without  limit  is  equivalent  to  a power  to  appoint  capital.” 
Reference  may  also  be  made  to  the  decision  of  North  J.  there 
cited  in  the  case  of  In  re  UHerminier;  Mounsey  v.  Buston,  [1894] 
1 Ch.  675. 

Included  in  the  papers  filed  before  me  is  a typewritten  copy 
of  a document  purporting  to  be  a release  signed  by  the  late 
Charlotte  Elliott  shortly  after  Edna  E.  Jeffery’s  death.  It  was 
apparently  given  sometime  in  October  1933.  It  is  a most  extra- 
ordinary document  in  that  while  it  refers  specifically  to  only 
one  of  the  benefits  conferred  by  the  settlor,  it  purports  to  release 
Mrs.  Elliott’s  other  rights  under  the  deeds  of  settlement  in  the 
widest  and  most  general  terms.  Whether  the  release  is  a valid 
or  proper  one,  I do  not  know.  In  argument,  counsel  for  the 
trustees  stated  they  were  not  in  any  way  relying  on  it.  Con- 
sequently I have  dealt  with  the  whole  matter  before  me  without 
reference  to  this  document,  and  I am  expressing  no  opinion  in 
respect  of  it  or  of  its  possible  effect. 

As  to  costs,  I propose  to  reserve  the  disposition  of  these 
until  after  the  completion  of  the  reference  as  I wish  to  hear 
further  argument  on  this  aspect  of  the  matter  when  all  the 
facts  are  clear. 

Order  accordingly. 

Solicitor  for  the  applicant:  Evelyn  Harrison , London. 
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[MACKAY  J.] 

MacDonald  v*  The  Town  of  Goderich  et  ah 

Negligence  — Dangerous  Premises  — Liability  — Demised  Premises  — 

Liability  of  Lessor  and  Lessee  to  Third  Persons. 

Generally  speaking,  liability  for  injuries  resulting  from  the  dangerous 
state  of  premises  is  based  upon  occupancy  or  control  of  the  premises, 
rather  than  on  ownership.  The  person  responsible  for  the  condition 
of  the  premises  is  he  who  is  in  actual  possession  of  them  for  the  time 
being.  It  follows  that  in  the  case  of  demised  premises  liability  to 
persons  injured  therein  is  upon  the  tenant  rather  than  the  landlord, 
unless  the  landlord  has  retained  a power  of  control  over  the  premises. 
This  power  of  control,  if  it  is  to  raise  a duty  for  the  breach  of  which 
damages  will  be  recoverable,  must  be  something  more  than  a right 
or  liability  to  repair,  and  more  than  the  mere  making  of  reservations 
in  the  lease.  It  must  imply  the  power  and  the  right  to  admit  people 
to  the  premises  and  to  exclude  people  from  them,  or  at  the  very 
least  to  take  some  active  part  in  the  management  and  operation. 
Third  persons,  injured  in  the  premises,  cannot  rely  upon  the  provi- 
sions of  the  lease  which,  as  to  them,  is  res  inter  alios  acta.  Cavalier 
V.  Pope,  [1906]  A.C.  428,  applied. 

Negligence — Dangerous  Premises — Extent  of  Duty  towards  Licensee. 

A licensee  takes  premises,  which  he  is  merely  permitted  to  enter,  as  he 
finds  them,  the  one  exception  being  that  the  occupier  must  not  set 
a trap  for  him  or  expose  him  to  a danger  not  obvious  or  to  be 
expected  in  the  circumstances.  The  licensor  must  act  with  reason- 
able diligence  to  prevent  his  premises  from  misleading  or  entrapping 
a licensee,  who  on  his  side  must  use  reasonable  judgment  and  con- 
duct in  circumstances  that  could  be  reasonably  foreseen.  The  licen- 
see cannot  call  a thing  a trap  if  a reasonable  man  would  have  ex- 
pected or  suspected  its  existence,  and  guarded  himself  against  it. 
A danger  is  obvious,  for  the  purpose  of  this  rule,  if  a reasonable 
person,  using  reasonable  care,  would  have  seen  it.  Fairman  v.  Per- 
petual Investment  Building  Society,  [1923]  A.C.  74  at  96,  referred  to. 

An  action  for  damages  for  physical  injuries. 

12th  to  15th  April  1948.  The  action  was  tried  by  Mackay  J. 
without  a jury  at  Goderich. 

Frank  Donnelly^  K.C.,  for  the  plaintiff. 

L.  E.  Dancey,  K.C.,  and  D.  E.  Holmes,  K.C.,  for  the  Town  of 
Goderich,  defendant. 

W.  A.  Sutherland,  for  the  defendant  Babb. 

R.  C.  Hays,  K.C.,  for  the  other  defendants. 

29th  July  1948.  Mackay  J.: — The  plaintiff,  who  is  50  years 
of  age,  is  a salesman  and  resides  at  the  town  of  Goderich,  in  the 
county  of  Huron.  The  defendant  corporation  is  a municipal 
body,  situate  in  the  county  of  Huron,  and  is  the  owner  of  the 
premises  on  part  of  lot  994,  in  the  town  of  Goderich,  known  as 
“the  skating  rink”.  The  defendant  Babb  resides  in  the  town  of 
Goderich,  and  at  all  material  times  was  one  of  the  operators  of 
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the  said  premises  known  as  the  skating  rink.  The  defendants 
Ivan  Louzon,  Walter  Westbrook,  Arnold  Doak  and  Don  Paquette 
reside  in  the  town  of  Goderich,  and  comprise  the  organization 
known  as  the  Goderich  Hockey  Club,  and  operate  a hockey  team 
in  the  said  town  of  Goderich. 

The  building  known  as  the  skating  rink  has  been  owned  by 
the  defendant  corporation  for  over  ten  years,  and  consists  in 
part  of  a large  frame  building  with  an  area  for  ice  and  accom- 
modation for  spectators  at  the  east  and  west  ends  of  such  area 
and  in  a balcony  along  the  northerly  side  of  the  building  and 
extending  out  over  the  ice  area.  The  said  balcony  is  about  10 
feet  above  the  surface  of  the  ice,  and  on  the  northerly  side  of 
the  balcony  and  at  heights  from  the  floor  of  the  balcony  of  2 
feet  11  inches  and  4 feet  6 inches  respectively  are  lower  and 
upper  cables.  The  purpose  of  such  cables  is  to  prevent  specta- 
tors from  falling  from  such  balcony.  These  cables  are  attached 
by  metal  clamps  to  iron  rods  extending  from  the  roof  of  the 
rink  to  the  bottom  of  the  balcony,  which  are  for  the  purpose  of 
additional  support.  These  cables  have  been  installed  in  their 
present  position  for  over  ten  years  and  were  rusted  and  rotten. 
The  deteriorated  condition  of  the  cables  was  obvious  to  anyone 
capable  of  making  a proper  inspection.  The  said  building  has 
been  used  as  a public  skating  rink  during  the  years  it  was 
owned  by  the  corporation  and  for  many  years  before.  Games  of 
hockey  were  frequently  played. 

On  or  about  the  15th  November  1946  the  defendant  Harry 
C.  Babb  entered  into  a lease  with  the  defendant  the  Corpora- 
tion of  the  Town  of  Goderich  (ex.  12)  whereby  the  said  corpora- 
tion demised  and  leased  the  said  skating  rink  to  the  said  defend- 
ant Harry  C.  Babb  for  the  period  from  15th  November  1946  to 
15th  October  1947.  The  consideration  of  said  lease  was  $600, 
payable  in  instalments  at  specific  dates  therein  stated.  Under 
the  said  lease,  the  lessee  covenants  with  the  lessor  to  repair, 
reasonable  wear  and  tear  and  damage  by  fire,  lightning  and 
tempest  only  excepted.  It  was  further  agreed  “between  the 
lessor  and  lessee  that  in  the  event  of  non-payment  of  any  instal- 
ment of  rent,  the  term  hereby  granted  will  immediately  ter- 
minate without  notice.  It  is  hereby  agreed  by  and  between  the 
lessor  and  the  lessee  that  the  lessee  will  provide  free  skating  for 
children  three  afternoons  in  each  week,  and  in  the  event  of  the 
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lessee  failing  to  make  such  provision  the  lessor  may  terminate 
this  lease  without  notice.” 

Some  time  prior  to  the  6th  January  1947  the  defendants 
Louzon,  Westbrook,  Doak  and  Paquette,  or  some  of  them  act- 
ing on  behalf  of  all,  entered  into  an  agreement  with  the  defend- 
ant Harry  C.  Babb  whereby  a hockey  team  sponsored  by  them 
was  to  play  certain  hockey  games  in  the  rink.  By  the  terms  of 
such  agreement,  the  whole  of  the  proceeds  from  such  hockey 
games  were  to  belong  to  the  said  Louzon,  Westbrook,  Doak  and 
Paquette,  and  they  (these  four  defendants)  were  to  pay  to  the 
said  Harry  C.  Babb  the  sum  of  $50  for  each  and  every  game  of 
hockey  played.  Pursuant  to  such  agreement,  the  said  four 
defendants,  or  some  of  them,  advertised  a hockey  game  to  be 
played  on  6th  January  1947  in  the  said  rink,  in  which  game  a 
team  managed  and  operated  by  the  defendants  Louzon,  West- 
brook, Doak  and  Paquette  was  to  take  part.  These  defendants 
caused  to  appear  in  the  said  advertisement  a notice  that  an 
admission  fee  would  be  charged  and  that  upon  payment  of  an 
additional  fee  a reserved  seat  could  be  obtained.  These  reserved 
seats  were  on  the  balcony  previously  mentioned,  on  benches 
placed  there  by  the  said  four  defendants.  Pursuant  to  said 
advertisement  the  plaintiff  attended  at  the  said  rink  and  was 
admitted  as  a spectator  upon  payment  of  the  advertised  admis- 
sion fee,  and  on  payment  of  an  additional  fee  he  was,  together 
with  some  friends,  ushered  to  seats  on  the  balcony  where  he 
occupied  a seat  allotted  to  him  by  the  said  defendants  or  their 
servants.  These  seats  had  recently  been  installed  or  placed  in 
position  on  the  balcony  by  the  defendants  Louzon,  Westbrook, 
Doak  and  Paquette,  and  were  clearly  for  the  purpose  of  secur- 
ing additional  revenue  from  spectators  attending  the  hockey 
game.  The  seating  capacity  of  the  balcony  was  in  the  vicinity 
of  95  to  100. 

The  defendant  Babb  agreed,  in  consideration  of  the  said  $50 
fee  for  each  scheduled  hockey  game,  to  supply  the  building,  ice 
and  hydro,  to  clean  the  ice  between  periods,  and  to  give  the 
hockey  team  of  the  four  defendants  three  practice  periods  a 
week  without  further  charge.  The  said  four  defendants  were 
to  look  after  the  sale  of  tickets  and  were  responsible  for  seating 
the  spectators.  The  defendant  Babb  agreed  with  the  said  four 
defendants  to  be  on  hand  and  to  make  himself  available  for 


754 


Ontario  Reports. 


[1948] 


such  further  services  as  were  required  from  time  to  time  during 
the  progress  of  the  games.  It  is  clear  from  the  evidence  that  at 
all  material  times  on  the  6th  January  the  operation  of  the  said 
rink,  in  so  far  as  spectators  attending  the  hockey  game  were 
concerned,  was  under  the  supervision,  regulation  and  control  of 
the  said  four  defendants,  or  some  of  them,  jointly  with  the 
defendant  Harry  C.  Babb.  During  the  course  of  the  second 
period  of  the  said  game  a scrimmage  took  place  on  the  ice  under 
or  nearly  under  the  said  balcony.  The  plaintiff  was  seated  next 
to  his  wife  on  the  said  balcony,  leaning  forward  to  see  the  game, 
with  his  left  hand  resting  on  the  lower  cable,  when  said  lower 
cable  broke,  precipitating  him,  along  with  several  others,  to  the 
ice  below.  The  plaintiff  sustained  serious  injuries,  including 
comminuted  impacted  fractures  of  both  wrists  with  substantial 
interference  of  the  joint-line,  injuries  to  ribs  and  left  elbow, 
together  with  numerous  bruises  and  contusions,  and  muscular 
and  ligament  injury  to  the  chest.  These  injuries  necessitated  a 
substantial  outlay  in  the  way  of  hospital  and  medical  attend- 
ance, and  the  plaintiff  is  permanently  injured,  and  for  such 
injuries  he  asks  damages  from  the  defendants: 

For  the  defendant  the  Corporation  of  the  Town  of  Goderich, 
one  S.  H.  Blake,  who  is  the  clerk  and  treasurer  of  the  said  cor- 
poration, was  called  and  testified  that  he  had  inserted  an  adver- 
tisement in  the  local  newspaper  press  for  tenders  for  the  renting 
of  the  said  rink.  This  notice  was  first  inserted  on  24th  October 
1946.  Some  time  later,  on  1st  November  1946,  the  tender  of  the 
defendant  Harry  C.  Babb  was  accepted  by  the  defendant  the 
Corporation  of  the  Town  of  Goderich,  whereupon  a lease  was 
prepared  (ex.  12)  and  executed  by  the  mayor  and  Blake  himself 
as  clerk  of  the  defendant  corporation.  A meeting  of  the  town 
council  of  the  said  defendant  corporation  was  held  on  1st 
November  1946,  when  councillors  Moody  and  Taylor  were  in- 
structed, together  with  the  town  foreman  Ray  Meriam,  to 
inspect  the  said  rink  and  report  on  “any  necessary  repairs”. 
On  the  15th  November  1946,  the  defendant  Harry  C.  Babb 
attended  on  the  council  and  requested  that  certain  repairs 
should  be  made  to  the  said  rink,  and  was  asked  by  the  council 
to  be  present  at  a meeting  on  the  6th  December,  at  which  council 
meeting  he,  the  defendant  Harry  C.  Babb,  furnished  the  Town 
with  a statement  listing  such  repairs  to  said  rink  as  he  (Babb) 
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deemed  necessary  and  essential.  As  a result  of  Babb’s  represen- 
tation, the  council  decided  to  meet  at  the  said  skating  rink  as  a 
committee  of  the  whole,  and  shortly  afterwards  did  meet,  and  as 
a result  authorized  certain  specific  repairs  to  said  skating  rink. 
Mr.  Blake  further  testified  that  the  town  always  made  repairs 
and  he  “never  knew  of  the  lessee  making  repairs”. 

Thomas  Taylor,  who  was  a member  of  the  council  in  the 
year  1945,  testified  that  he  attended  at  the  rink  with  Councillor 
Moody  and  Ray  Meriam.  Taylor  cannot  recall  the  time.  He 
cannot  remember  making  a report  to  council  or  what  repairs 
were  made.  He  says  he  remembers  Moody  looking  at  the  cable 
and  that  he  (Taylor)  grabbed  the  upper  cable  or  the  lower  cable, 
or  both,  and  gave  it  or  them  a pull.  Taylor,  who  is  an  engineer 
by  profession,  testified  that  he  knew  that  steel  on  steel  or  iron 
on  steel  will  rust  and  that  even  more  readily  in  Goderich  be- 
cause of  its  proximity  to  the  lake. 

Ray  Meriam,  who  had  been  with  the  said  corporation  for 
nineteen  years,  five  of  which  he  served  in  the  capacity  of  town 
foreman,  testified  that  he  attended  at  the  rink  shortly  after  the 
accident  together  with  some  others.  He  (Meriam)  found  the 
cable  broken  at  the  upright  but  held  tightly  at  the  clamp.  He 
found  strands  of  the  cable  broken  at  several  places.  It  appears 
that  the  cable  consists  of  seven  strands.  In  some  places  as 
many  as  three  strands,  and  in  one  place  four,  were  missing  or 
broken.  The  condition  of  these  cables  could  at  any  time  have 
been  determined  upon  proper  inspection.  Meriam  was  entrusted 
with,  or,  at  any  rate,  was  instructed  to  make  certain  repairs 
and  supplied  with  two  working  men  to  aid  him  in  the  operation. 
He  reinforced  the  balcony  by  adding  twenty-seven  new  bolts  to 
the  floor,  and  made  other  repairs  to  the  balcony.  He  was  shown 
the  work  to  be  done  by  two  members  of  the  council  who  them- 
selves went  to  the  rink  for  that  purpose.  The  evidence  of 
Meriam  is  to  the  effect  that:  “There  was  ice  in  the  rink  when 

we  did  the  work  on  the  balcony;  I think  it  was  in  December.” 

I find  as  a fact  that  the  repairs  to  the  rink  were  all  made 
after  the  lease  (ex.  12)  was  signed.  I find  also  that  any  reason- 
able inspection  or  examination  would  have  disclosed  to  the  Town 
authorities  or  to  the  lessee,  or  to  anyone  capable  of  making  an 
inspection,  the  unsafe  condition  of  the  cable,  especially  so  in  the 
case  of  Taylor,  who  is  an  engineer  and  doubtless  familiar  and 
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conversant  with  the  principle  of  deterioration  of  metals  under 
certain  conditions  referable  to  stresses  and  strains.  It  surely 
was  reasonable  and  proper  that  some  inspection  should  be  made 
of  those  cables,  especially  at  points  where  they  were  likely  to 
rust  and  indeed,  under  the  conditions  existing,  bound  to  rust. 
The  evidence  directs  me  to  the  conclusion  that,  notwithstanding 
the  lease,  the  Town  did  retain  some  control  over  the  premises. 
It  will  be  necessary  presently  to  determine,  in  the  light  of  the 
authorities,  whether  the  Corporation  of  the  Town  of  Goderich, 
by  the  reservations  made  in  the  lease,  incurred  liability.  If  the 
injury  had  occurred  to  some  member  of  the  public  of  the  Town 
of  Goderich  during  the  afternoons  of  free  skating  reserved  under 
the  lease,  a nice  point  of  law  would  arise.  This,  however,  does 
not  fall  to  be  determined. 

In  view  of  the  negotiations  and  acts  carried  on  and  brought 
into  operation  after  the  lease,  it  is  urged  by  counsel  for  the 
plaintiff  that  the  corporation  cannot  say,  “There  is  the  lease; 
you  are  bound  by  it”,  because  from  the  action  of  the  corpora- 
tion it  is  clear  that  neither  the  Town  nor  the  defendant  Babb 
adhered  strictly  to  the  terms  of  this  lease.  Counsel  for  the 
plaintiff  says  that,  in  holding  out  to  the  public  by  way  of  adver- 
tisement and  tender,  the  corporation  said  in  effect:  “We  are 

advertising  this  rink  for  tender;  we  are  letting  it  for  use  as  a 
rink;  you,  the  public,  are  justified  in  assuming  that  these 
premises  are  safe  and  suitable  for  use  for  the  purpose  for 
which  they  were  advertised  and  that  you  may  with  absolute 
safety  attend  and  view  hockey  games  without  risk  to  life  or 
limb.” 

I find  as  a fact  that  the  plaintiff  was  seated,  resting  his  left 
arm  on  the  second  cable,  when  such  cable  gave  way.  I find  as 
a fact  that  the  plaintiff  paid,  or  there  was  paid  on  his  behalf, 
an  admission  fee  and  an  additional  charge  for  the  reserved  seat 
which  he  occupied.  I find  as  a fact  that  the  plaintiff  was  not 
himself  guilty  of  any  negligence.  He  was  not  bound  to  look  out 
for  such  an  unexpected  danger  as  proved  to  be  actually  present, 
although  if  he  had  inspected  the  said  cable,  which  he  was  under 
no  obligation  or  duty  to  do,  the  defect  could  have  been  seen.  I 
find  as  a fact  that  the  defect  in  the  said  cable  was  of  such  a 
nature  that  it  could  be  seen  by  a proper  inspection  and  that 
such  defects  constituted  a dangerous  condition  and  a “trap”. 
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I find  as  a fact  that  the  four  defendants  Louzon,  Westbrook, 
Doak  and  Paquette,  or  their  servants,  placed  the  seats  on  the 
said  balcony  with  the  knowledge  and  the  approval  of  the  defend- 
ant Harry  C.  Babb.  , I find  as  a fact  and  in  point  of  law  that  the 
lessee  Harry  C.  Babb,  under  his  agreement  with  the  said  four 
defendants,  did  retain  a degree  of  control  over  the  premises 
sufficient  to  make  him  an  invitor,  and  that  the  plaintiff  was  an 
invitee  of  the  said  five  defendants,  Babb,  Louzon,  Westbrook, 
Doak  and  Paquette. 

Counsel  for  the  plaintiff  contends  that  because  of  certain 
restrictions  in  the  lease,  and  because  by  implication  in  the  lease 
the  municipal  corporation  was  to  repair  ordinary  wear  and  tear 
and  damage  by  lightning  and  tempest;  because  of  the  reserva- 
tion referable  to  three  afternoons  for  skating  for  the  children  of 
the  Town;  and  because  by  undertaking  certain  repairs  the  Cor- 
poration of  the  Town  of  Goderich  retained  a degree  of  control 
sufficient  to  bring  it  within  the  field  and  scope  of  liability  as 
imposed  by  law,  there  was  on  the  corporation  a duty  to  see 
that,  as  far  as  reasonable  care  and  skill  could  make  it,  the  rink 
was  fit  for  the  purpose  for  which  it  was  let.  I am  respectfully 
of  opinion  that  the  power  of  control  over  the  demised  premises 
necessary  to  raise  a duty,  for  a breach  of  which  damages  are 
recoverable,  implies  something  more  than  the  right  or  liability 
to  repair,  and  even  beyond  making  certain  reservations  in  the 
lease.  It,  I am  of  opinion,  implies  and  must  imply  the  power 
and  the  right  to  admit  people  to  the  premises  and  to  exclude 
people  from  them,  or,  at  the  very  least,  to  take  some  active  part 
in  the  management  and  operation  of  the  premises.  The  right  of  the 
landlord  to  demand  from  the  tenants  the  admission  of  his  work- 
men or  servants  for  the  purpose  of  carrying  out  repairs  is  not  of 
itself,  in  my  opinion,  sufficient  to  give  that  degree  of  power  of  con- 
trol necessary  to  impose  liability,  nor  indeed  are  the  other  provi- 
sions which  I have  enumerated.  I am  of  opinion  that  under  the  law 
the  plaintiff  was  a stranger  to  the  defendant  corporation.  I am 
of  opinion  that  the  relationship  between  the  plaintiff  and  the 
defendant  Harry  C.  Babb  was  that  of  invitee  and  invitor,  and  that 
the  relationship  between  the  plaintiff  and  the  four  defendants 
Louzon,  Westbrook,  Doak  and  Paquette  also  was  that  of  invitee 
and  invitors. 
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Having  defined  the  relationship  which  exists  between  the 
plaintiff  and  the  various  defendants,  I now  address  myself  to  the 
question  of  liability.  Generally  speaking,  liability  is  based  on 
occupancy  or  control,  not  on  ownership.  The  person  responsible 
for  the  condition  of  the  premises  is  he  who  is  in  actual  possession 
of  them  for  the  time  being,  whether  he  is  the  owner  or  not.  For 
it  is  he  who  has  the  immediate  supervision  and  control  and  the 
power  of  permitting  or  prohibiting  the  entry  of  other  persons. 
This  is  not  to  say  that  the  owner  can  never  be  liable.  Salmond’s 
i^aw  of  Torts,  10th  ed.  1945,  at  p.  470,  says : 

“It  must  not,  however,  be  supposed  that  the  occupier  of 
premises  is  the  only  person  who  can  be  responsible  for  dangers 
which  there  exist.  Whoever  by  a positive  act  of  negligence  or 
wilful  misfeasance  creates  a source  of  danger  on  the  premises 
is  responsible  to  those  who  lawfully  enter  on  those  premises  and 
thereby  come  to  harm.  So  Bankes,  L.J.,  said:  Tf  a person 

creates  a dangerous  condition  of  things  (something  in  the 
nature  of  a concealed  trap) , whether  in  a public  highway,  or  on 
his  own  premises,  or  on  those,  of  another,  and  he  sees  some  other 
person  who  to  his  knowledge  is  unaware  of  the  existence  of  the 
danger  lawfully  exposing  himself  or  about  to  expose  himself  to 
the  danger  which  he  has  created,  he  is  under  a duty  to  give  such 
person  a warning.  There  may  be  cases  in  which  the  duty  exists 
though  actual  knowledge  of  the  danger  may  not  be  brought 
home  to  the  person  charged  with  negligence.’  Kimber  v.  Gas 
Light  and  Coke  Co.,  [1918]  1 K.B.  p.  445.” 

The  facts,  however,  in  the  authority  just  cited  {Kimber  v. 
Gas  Light  and  Coke  Co.)  are  substantially,  if  not  completely, 
different  from  those  in  the  case  at  bar  and  now  under  considera- 
tion and  in  no  way  helpful. 

The  landlord’s  exemption  from  liability  for  dangers  existing 
on  premises  in  the  occupation  of  his  tenant  extends  not  merely 
to  injuries  suffered  by  the  tenant  himself  but  to  those  suffered 
by  other  persons  entering  on  the  premises  during  the  tenancy. 
The  lease  transfers  all  obligation  towards  such  persons  from 
the  landlord  to  the  tenant.  This  is  so  even  if  the  landlord  has 
by  contract  with  the  tenant  taken  upon  himself  the  duty  of 
keeping  the  premises  in  repair.  Such  a contract  is  res  inter  alios 
acta  and  confers  upon  strangers  no  right  against  the  landlord 
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which  they  would  not  have  had  without  it:  Cavalier  v.  Pope, 

[1906]  A.C.  428. 

Counsel  for  the  defendant  Babb  argued  that  the  defendant 
Babb  was  a licensor  and  the  plaintiff  a bare  licensee.  As  in- 
dicated earlier,  I cannot  agree  with  this  contention.  But  in  view 
of  my  finding,  as  I have,  that  the  condition  of  the  cable  con- 
stituted a “trap”,  it  may  be  well  to  examine  the  law  referable 
to  the  relation  of  licensor  and  licensee.  A licensee  takes  premises, 
which  he  is  merely  permitted  to  enter,  just  as  he  finds  them. 
The  one  exception  to  this  is  that  the  occupier  must  not  set  a trap 
for  him  or  expose  him  to  a danger  not  obvious  or  to  be  expected 
there  under  the  circumstances.  The  licensor  must  act  with 
reasonable  diligence  to  prevent  his  premises  from  misleading  or 
entrapping  a licensee,  who  on  his  side  must  use  reasonable  judg- 
ment and  conduct  under  circumstances  that  can  be  reasonably 
foreseen.  The  licensee  is  to  take  reasonable  care  of  himself  and 
cannot  call  a thing  a trap,  the  existence  of  which  a reasonable 
man  would  have  expected  or  suspected,  so  as  to  guard  himself 
from  falling  into  it.  If  the  danger  is  not  obvious,  if  it  is  a con- 
cealed danger,  and  the  licensee  is  injured,  the  owner  is  liable. 
Primarily  a thing  is  obvious  for  the  purpose  of  this  rule  if  a 
reasonable  person,  using  reasonable  care,  would  have  seen  it. 
But  this  is  not  exhaustive  unless  the  words  “reasonable  care” 
are  properly  controlled.  There  are  some  things  which  a reason- 
able person  is  entitled  to  assume,  and  as  to  which  he  is  not 
blameworthy  if  he  does  not  see  them  when,  if  he  had  been  on 
the  alert  and  had  looked,  he  could  have  seen  them.  For  instance 
if  one  step  in  a staircase  or  one  rung  in  a ladder  has  been  re- 
moved in  the  course  of  the  day  and  a man  who  had  used  the 
staircase  or  the  ladder  in  the  morning  comes  home  in  the 
evening,  finding  the  staircase  or  ladder  still  ostensibly  offered 
for  use,  and  comes  up  or  down  it  without  looking  out  for  that 
which  no  one  would  reasonably  expect — namely,  that  a step  or 
rung  has  been  removed,  he  has  nevertheless  suffered  from  what 
has  generally  been  called  a “trap”,  although  if  he  had  stopped 
and  looked  he  would  have  seen  that  the  step  or  rung  had  been 
removed.  He  was  not  guilty  of  negligence,  he  was  not  bound  to 
look  out  for  such  an  unexpected  danger  as  that,  although  if  he 
had  proceeded  cautiously  and  looked  out  it  would  have  been 
obvious  to  him.  He  was  entitled  to  assume  that  there  no  such 
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danger:  F airman  v.  Perpetual  Investment  Building  Society, 

[1923]  A.C.  74  at  96. 

The  law  applicable  to  an  invitee,  which  in  my  opinion  includes 
a licenseee  with  an  interest,  is  clear  and  has  been  accepted  as 
such  for  the  last  eighty-two  years.  It  was  laid  down  by  Willes  J. 
in  Indermaur  v.  Dames  (1866) , L.R.  1 C.P.  274,  affirmed  L.R.  2 
C.P.  311.  The  passage  has  been  accepted  as  a full  and  accurate 
statement  of  the  law. 

“The  class  to  which  the  customer  belongs  includes  persons 
who  go  not  as  mere  volunteers,  or  licensees,  or  guests,  or  ser- 
vants, or  persons  whose  employment  is  such  that  danger  may  be 
considered  as  bargained  for,  but  who  go  upon  business  which 
concerns  the  occupier,  and  upon  his  invitation,  express  or  im- 
plied. 

“And,  with  respect  to  such  a visitor  at  least,  we  consider  it 
settled  law,  that  he,  using  reasonable  care  on  his  part  for  his 
own  safety,  is  entitled  to  expect  that  the  occupier  shall  on  his 
part  use  reasonable  care  to  prevent  damage  from  unusual 
danger,  which  he  knows  or  ought  to  know;  and  that,  where 
there  is  evidence  of  neglect,  the  question  whether  such  reason- 
able care  has  been  taken,  by  notice,  lighting,  guarding,  or 
otherwise,  and  whether  there  was  contributory  negligence  in 
the  sufferer,  must  be  determined  by  a jury  as  matter  of  fact.  ...” 

In  23  Halsbury,  2nd  ed.  1936,  pp.  604-6,  it  is  said: 

“The  duty  of  the  occupier  of  premises  on  which  the  invitee 
comes,  is  to  take  reasonable  care  that  the  premises  are  safe,  and 
to  prevent  injury  to  the  invitee  from  unusual  dangers  which  are 
more  or  less  hidden,  of  whose  existence  the  occupier  is  aware  or 
ought  to  be  aware,  or,  in  other  words,  to  have  his  premises  reason- 
ably safe  for  the  use  that  is  to  be  made  of  them.  If  this  duty  is 
neglected,  an  invitee  who  is  injured  thereby  can  recover  damages 
in  respect  of  his  injuries.  The  occupier  is  not  bound,  however,  to 
adopt  the  most  recent  inventions  or  devices  provided  that  he  has 
done  what  is  ordinarily  and  reasonably  done  to  ensure  safety. 

“In  the  case  of  premises  which  the  occupier  agrees  for  reward 
that  a person  shall  have  the  right  to  enter  and  use  for  a mutually 
contemplated  purpose,  that  person  is  entitled  to  expect  that  rea- 
sonable care  will  be  taken  that  he  shall  not  be  exposed  to  danger 
in  using  the  accommodation  for  which  he  has  paid.  Mersey 
Docks  Trustees  v.  Gibhs  (1866),  L.R.  1 H.L.  93,  per  Blackburn, 
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J.,  at  p.  107.  If  lack  of  reasonable  care  or  skill  there  be,  the 
occupier  is  liable,  and  it  matters  not  whether  the  lack  of  care  or 
skill  be  that  of  the  occupier,  or  of  his  servants,  or  that  of  an 
independent  contractor,  or  whether  the  negligence  takes  place 
before  or  after  the  occupation  by  the  defendant  of  the  premises. 
The  principle  is  basic  and  applies  alike  to  premises  and  to 
vehicles.” 

I am  of  opinion  that  under  the  law  the  defendant  Corporation 
of  the  Town  of  Goderich  is  exculpated  from  liability.  I regret 
the  result  because  the  plaintiff  received  injury  largely  through 
the  failure  of  the  council  or  agents  of  the  Corporation  of  the 
Town  of  Goderich  properly  to  carry  out  the  repairs  to  the  said 
balcony.  But  in  the  words  of  Lord  James  of  Hereford,  in  Cavalier 
V.  Pope,  supra:  “Moral  responsibility,  however  clearly  estab- 

lished, is  not  identical  with  legal  liability”. 

The  action,  therefore,  is  dismissed  against  the  Corporation 
of  the  Town  of  Goderich  but,  under  the  special  circumstances, 
without  costs. 

I find  liability  against  the  defendant  Harry  C.  Babb  and 
against  the  defendants  Louzon,  Westbrook,  Doak  and  Paquette. 

Accounts  as  per  bills,  made  ex.  11  in  this  action: 

Wages  paid  W.  Wilson,  from  March  3rd 
1947  to  April  3rd  1947,  ten  days’  driv- 


ing car,  at  $4.00  per  day $40.00 

Hotel  and  meals 25.65 


$65.65 

Dr.  Harold  Taylor 41.50 

Dr.  N.  C.  Jackson 150.00 

Alexandria  Marine  and  General  Hospital,  Goderich...  28.50 

Dr.  J.  W.  Wallace,  Anaesthetist 20.00 

Mrs.  W.  J.  Johnston,  R.N 57.36 

X-rays,  April  1948  7.50 


Total $370.51 


The  plaintiff  was  employed  with  the  Department  of 
Veterans’  Affairs  and  was  receiving  $225  a month.  This  em- 
ployment terminated  in  July  1947,  and  the  plaintiff  was  un- 
employed until  December  1947,  when  he  secured  a position  as 
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salesman  for  a firm  in  Dorchester,  Ontario.  His  weekly  earn- 
ings in  this  position  average  upwards  of  $40.  During  the  period 
that  the  plaintiff  was  in  hospital  and  unable  to  work,  his  salary 
was  continued  by  the  Department  of  Veterans’  Affairs  because 
the  plaintiff  had  substantial  sick  leave  which  he  was  allowed 
and  which  was  exhausted  during  his  illness. 

The  present  condition  and  prognosis  concerning  the  injury 
of  the  plaintiff  is  for  good  bony  union  in  both  wrists,  right  wrist 
good  extension,  15  per  cent,  limitation  of  flexion.  There  is  some 
small  limitation  in  adduction  and  abduction  in  both  wrists.  In 
the  left  wrist  there  is  10  per  cent,  limitation  of  fiexion.  There 
is  some  indication  of  traumatic  arthritis  in  both  right  and  left 
wrists  at  the  point  or  points  where  the  joint  surface  is  depressed. 
There  appears  to  be  more  arthritis  developing  in  the  left  wrist 
than  in  the  right  and  the  evidence  of  Dr.  Taylor  is  that  such 
arthritis  is  likely  to  increase.  There -is  present  some  tenderness 
in  the  muscle  condition  of  the  left  elbow  which  is  likely  to  con- 
tinue indefinitely.  There  is  some  pain  in  the  chest  due,  in  the 
opinion  of  medical  authority,  to  the  injury,  and  not  attribut- 
able to  a bronchial  condition  sustained  by  the  plaintiff  during 
active  service,  for  which  he  receives  15  per  cent,  pension  from 
the  Dominion  Government.  The  prognosis  is  that  the  plain- 
tiff’s condition  owing  to  the  injury  limits  him  permanently  to 
light  work. 

I assess  the  damages  as  follows: 

Disbursements  as  hereinbefore  tabulated  $370.51 

In  view  of  the  fact  that  the  plaintiff  used  his  sick 
leave  with  the  Department  of  Veterans’  Affairs 
during  the  two  months  he  was  off  duty  I am 
of  opinion  that  a proper  assessment  is  that  the 
plaintiff  is  entitled  to  50  per  cent,  of  such  loss  of 


time,  namely 225.00 

I assess  pain  and  suffering  at  300.00 

And  damages  for  permanent  disability  4,000.00 


Total $4,895.51 


There  will  be  judgment  therefore  against  the  defendants 
Babb,  Louzon,  Westbrook,  Doak  and  Paquette  for  $4,895.51, 
and  costs. 
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The  following  additional  authorities  have  been  reviewed: 
Lamu  V.  JoM,  [1938]  O.W.N.  261;  Hayward  v.  Drury  Lane 
Theatre,  Limited  et  at.,  [1917]  2 K.B.  899;  Maclenan  v.  Segar, 
[1917]  2 K.B.  325;  Brown  v:  B.  and  F.  Theatres  Limited,  [1947] 
S.C.R.  486,  [1947]  3 D.L.R.  593;  Pope  v,  8t.  Helen’s  Theatre 
Ltd.,  [1946]  2 All  E.R.  440;  Stewart  v.  Cohalt  Curling  and  Skat- 
ing Association  (1909),  19  O.L.R.  667;  Kittmer  et  al.  v.  Yundt, 
[1934]  O.W.N.  438;  Hyett  v.  Great  Western  Railway  Company, 
[1947]  2 All  E.R.  264;  Sutcliffe  v.  Clients  Investment  Company, 
Limited,  [1924]  2 K.B.  746;  Flynn  v.  Toronto  Industrial  Exhibi- 
tion Association  (1905),  9 O.L.R.  582;  Balne  v.  Sunny  side 
Amusement  Co.  Ltd.,  [1931]  O.R.  549,  [1931]  4 D.L.R.  487; 
Gillingham  v.  Shiffer-Hillman  Clothing  Maufacturing  Co.  et  al., 
[1933]  O.R.  543,  [1933]  3 D.L.R.  134,  affirmed  [1934]  S.C.R. 
375,  [1934]  3 D.L.R.  472  {suh  nom.  Greisman  v.  Gillingham) ; 
Union  Estates  Limited  v.  Kennedy  et  al.j  [1940]  S.C.R.  625, 
[1940]  3 D.L.R.  4DY,  McPhee  v.  City  of  Toronto  and  Bulmer, 
(1915),  9 O.W.N.  150;  Schoeni  et  al.  v.  King  et  al.,  [1943]  O.R. 
478,  [1943]  4 D.L.R.  536,  affirmed  [1944]  O.R.  38,  [1944]  1 
D.L.R.  326;  M’Alister  (or  Donoghue)  v.  Stevenson,  [1932]  A.C. 
562;  Hawkins  v.  Smith  (1896),  12  T.L.R.  532;  Chapman  or 
Oliver  et  al.  v.  Saddler  and  Company  et  al.,  [1929]  A.C.  584; 
Heaven  v.  Pender  (1883),  11  Q.B.D.  503;  Smith  v.  London  and 
Saint  Katharine  Docks  Company  (1868),  L.R.  3 C.P.  326;  The 
City  of  St,  John  v.  Donald,  [1926]  S.C.R.  371,  [1926]  2 D.L.R. 
185;  Brown  v.  The  Trustees  of  The  Toronto  General  Hospital 
(1893),  23  O.R.  599;  Valiquette  et  al.  v.  Fraser  et  al.  (1908),  39 
S.C.R.  1;  Ouellet  v.  Cloutier,  [1947]  S.C.R.  521;  Bromley  v. 
Mercer,  [1922]  2 K.B.  126;  Bottomley  et  al.  v.  Bannister  et  al., 
[1932]  1 K.B.  458;  Davis  v.  Foots  et  al,  [1940]  1 K.B.  116, 
[1939]  4 All  E.R.  4;  Cameron  et  al.  v.  Young  et  al.,  [1908]  A.C. 
176;  Gallagher  v.  Humphrey  (1862),  6 L.T.  684;  Nightingale  v. 
Union  Colliery  Company  of  British  Columbia,  Limited  Liability 
(1903),  9 B.C.R.  453;  Gautret  v.  Egerton  et  al.;  Jones  v.  Egerton 
et  al.  (1867),  L.R.  2 C.P.  371;  Ellis  v.  Fulham  Borough  Council, 
[1937]  3 All  E.R.  454;  Connor  v.  Cornell  (1925),  57  O.L.R.  35; 
Bentley  v.  Vancouver  Exhibition  Association,  50  B.C.R.  343, 
[1936]  1 W.W.R.  480,  [1936]  2 D.L.R.  128;  McColl  v.  Calgary 
Young  Men’s  Christian  Association,  [1936]  1 W.W.R.  81; 
Kennedy  v.  Charest,  [1946]  Que.  K.B.  289;  Hillen  and  Pettigrew 
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V.  LC.L  {Alkali),  Limited,  [1936]  A.C.  65;  Nelson  v.  The  Liver- 
pool Brewery  Company  (1877),  2 C.P.D.  311;  The  Queen  v. 
Osier  (1872),  32  U.C.Q.B.  324. 

Action  dismissed  without  costs  as  against  the  Town  of 
Goderich;  judgment  against  other  defendants  for  $4,895.51  and 
costs. 

Solicitor  for  the  plaintiff:  Frank  Donnelly,  Goderich. 

Solicitor  for  the  Town  of  Goderich,  defendant : L.  E.  Dancey, 
Goderich. 

Solicitor  for  the  defendant  Babb:  W.  A.  Sutherland, 

Goderich. 

Solicitor  for  the  other  defendants : R.  C.  Hays,  Goderich. 


[GALE  J.] 

Re  Robertson* 

Trusts  and  Trustees — Appointment  of  Trustees — Special  Provision  in 
Will — Trustees  to  be  Appointed  for  Particular  Purpose — Invalid- 
ity of  Appointment  before  Purpose  Capable  of  Performance — 
Possibility  of  Valid  Appointment  notwithstanding  Previous  Invalid 
Appointment. 

Executors  and  Administrators  — Carrying  on  Business  of  Deceased  — 
Rights  of  Trade  Creditors  against  General  Estate — Terms  of  Direc- 
tion to  Executors — Subrogation. 

Taxation — Excess  Profits  Tax — Refundable  Portion — Tax  on  Business 
Carried  on  by  Executors — Destination  of  Refundable  Portion  when 
Repaid  to  Executors — The  Excess  Profits  Tax  Act,  1940  {Dorn.), 
c.  32,  as  amended  by  1942,  c.  26. 

Annuities — Payment — Capital  and  Income  of  Estate. 

R,  who  was  the  sole  owner  of  a newspaper,  made  a will  whereby, 
after  providing  for  legacies,  he  devised  and  bequeathed  the  residue 
of  his  estate  to  his  executors  upon  certain  trusts.  By  para.  15  of 
the  will  he  directed  them  to  carry  on  the  newspaper  business,  and 
for  that  purpose  to  hold  all  the  real  and  personal  property  connected 
therewith  “until  the  same  shall  be  sold  as  hereinafter  set  out”.  By 
clause  16  he  directed  them  to  pay  annuities  to  certain  persons  and 
an  annual  sum  to  the  Hospital  for  Sick  Children  (hereinafter  re- 
ferred to  as  “the  Hospital”)  “out  of  the  general  income  of  my  estate 
including  the  net  annual  income  properly  divisible  as  profits  derived 
from  [the  newspaper  business]”,  and  to  hold  and  invest  “the  remainder 
of  such  net  annual  income  . . . the  same  to  become  part  of  my 
general  estate”.  Para.  22  provided  “that  upon  the  death  of  my  wife 
and  both  my  sons  my  executors  and  trustees  . . . shall  sell  and 
absolutely  dispose  of  [the  newspaper]  business  together  with  the 
land  and  buildings  on  and  in  which  the  business  is  carried  on  [and 
other  property]  . . . and  shall  pay  and  assign  the  proceeds  of  such 
sales  . . . and  also  the  remainder  of  the  residue  of  my  estate  to 
Trustees  to  be  appointed  by  the  Hospital  ...  to  receive  the  same 
as  soon  as  such  Trustees  shall  be  appointed  and  shall  execute  a 
deed  agreeing  to  pay  the  said  income  as  directed  and  upon  and  after 
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receipt  of  the  capital  to  hold  the  capital  upon  the  trusts  hereinafter 
declared,  namely  upon  trust  to  invest  and  keep  invested  the  capital 
and  to  pay  all  the  annuities  hereinbefore  directed  to  be  paid  which 
then  and  thereafter  still  remain  to  be  paid  and  subject  thereto  to 
pay  the  income  to  the  Hospital  . . . for  so  long  a time  as  the  said 
Hospital  shall  [comply  with  conditions  laid  down  in  the  paragraph] 

. . . and  . . . from  and  after  the  breach  or  non-observance  of  any 
trust  hereby  declared  then  I direct  that  the  whole  capital  sum  so 
held  shall  be  divided  [equally  among  three  charities].” 

R died  in  1918,  and  his  two  sons  died  in  1918  and  1932  respectively. 
In  1938  it  was  declared  by  a judgment  of  the  Court,  inter  alia,  that 
the  executors  were  under  no  liability  or  obligation  to  see  to  the 
application  of  any  annual  sum  paid  to  the  Hospital  under  para.  16. 
In  1939  a further  judgment  was  pronounced,  declaring  that  the 
direction  to  accumulate  surplus  income  became  inoperative  in  1939 
(21  years  after  the  death  of  the  testator),  and  that  there  was  an 
intestacy  as  to  such  surplus  income  during  the  period  between  that 
date  and  the  death  of  the  widow.  The  widow  died  in  1947. 

Held:  (1)  A purported  appointm.ent  of  trustees  under  para.  22,  made 
before  the  death  of  the  widow,  was  invalid,  since  there  was  no  power 
to  appoint  trustees  until  after  the  death  of  the  last  of  the  life  tenants. 
25  Halsbury,  2nd  ed.  1937,  pp.  530-1;  Frazer  et  al.  v.  Riversdale  et  al., 
[1913]  1 I.R.  539;  Hanbury  v.  Bateman,  [1920]  1 Ch.  313,  considered. 
But  the  fact  that  trustees  had  been  invalidly  appointed  before  the 
widow’s  death  did  not  prevent  a new  and  valid  appointment  there- 
after, since  equity  would  not  allow  a trust  to  fail  for  want  of  a 
trustee.  Miller  v.  Priddon  (1852),  1 DeG.  M.  & G.  335,  referred  to. 

(2)  The  appointed  trustees  sufficiently  performed  their  duty  under 
para.  22  to  “execute  a deed”,  etc.,  by  executing  a deed  poll,  addressed 
only  to  the  executors  and  their  successors  and  signed  only  by  the 
appointed  trustees  themselves.  If  such  a deed  was  necessary  at  all, 
in  view  of  the  terms  of  the  deed  of  appointment,  which  was  also 
executed  by  the  appointed  trustees,  it  was  in  proper  and  sufficient 
form,  and  could  be  enforced  by  the  executors  or  by  any  interested 
beneficiary.  10  Halsbury,  2nd  ed.  1933,  p.  190,  referred  to. 

(3)  The  appointed  trustees  were  entitled  to  have  paid  to  them  im- 
mediately the  assets  other  than  the  unrealized  newspaper  business 
and  any  other  unrealized  real  property,  and  to  have  the  proceeds 
of  the  other  assets  paid  to  them  as  and  when  the  assets  were  sold. 
They  were  not  required  or  intended  to  retain  the  assets  until  there 
had  been  complete  realization,  so  as  to  permit  a single  transfer. 
Trade  creditors  of  the  newspaper  business  would  not  be  prejudiced 
by  an  immediate  transfer,  because  their  right  to  have  recourse 
against  the  assets  of  the  estate  arose  only  by  subrogation,  and  since 
the  executors  were  authorized  by  para.  15  to  employ  in  the  conduct 
of  the  business  only  the  real  and  personal  property  connected 
therewith,  the  rest  of  the  estate  was  immune  from  the  claims  of 
any  creditors  coming  into  existence  after  R’s  death.  Thompson  v. 
Andrews  (1832),  1 My.  & K.  116;  Cutbush  v.  Cutbush  (1859),  1 Beav. 
184;  Ex  parte  Garland  (1804),  10  Ves.  110;  Smith  v.  Smith  (1867), 
13  Gr.  81,  referred  to. 

(4)  The  income  arising  from  the  assets  of  the  estate  (including  the 
profits  of  the  newspaper  business)  between  the  death  of  the  widow 
and  the  transfer  to  the  appointed  trustees  should  go  with  the  other 
assets  upon  the  transfer. 

(5)  The  refundable  portion  of  excess  profits  tax  on  the  newspaper 
business,  levied  and  paid  between  1942  and  1947  under  The  Excess 
Profits  Tax  Act,  1940  (Dom.),  c.  32,  as  amended  by  1942,  c.  26,  should 
be  paid  over,  as  and  when  it  was  repaid  to  the  executors,  to  the 
next-of-kin  of  the  testator.  It  was  not  an  expense  of  the  business 
in  the  normal  sense  of  the  word,  nor  was  it  a deduction  which  had 
to  be  made  in  order  to  arrive  at  profit  or  income.  It  was  rather  a 
portion  of  the  surplus  income  of  the  estate,  which,  under  the  earlier 
judgment  of  the  Court,  was  vested  in  the  next-of-kin.  Yeovil  Rural 
District  Council  v.  South  Somerset  and  District  Electricity  Co.,  Ltd., 
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[1947]  1 All  E.R.  669  at  677;  L.C.,  Ltd.  v.  G.  B.  Ollivant,  Ltd.  et  al., 
[1944]  1 All  E.R.  510,  considered. 

(6)  There  was  no  obligation  upon  the  executors,  with  respect  to  assets 
transferred  to  the  appointed  trustees,  to  see  to  the  performance  of  the 
trusts  imposed  upon  the  appointed  trustees,  and  after  transfer  of 
the  entire  residue  to  the  appointed  trustees  the  executors  would 
be  under  no  further  duty,  save  that  of  passing  their  accounts. 
Re  Hammond  (1920),  18  O.W.N.  253;  Re  Sproule  (1924),  26  O.W.N. 
251;  Hayes  v.  Oatley  (1872),  L.R.  14  Eq.  1,  referred  to. 

(7)  All  income  received  by  the  appointed  trustees  should  be  distributed 
by  them  as  income,  and  no  part  of  it  was  to  be  capitalized.  The  rule 
in  Howe  v.  Earl  of  Dartmouth  (1802),  7 Ves.  137,  was  inapplicable, 
in  the  circumstances,  to  the  profits  accruing  from  the  newspaper 
business  (Macdonald  v.  Irvine  (1878),  8 Ch.  D.  101  at  124,  applied), 
and  it  could  not  be  argued  that  the  income  upon  trustee  invest- 
ments and  upon  real  estate  had  any  destination  other  than  the 
Hospital.  Meyer  v.  Simonsen  (1852),  5 DeG.  & Sm.  723;  In  re  Searle; 
Searle  v.  Baker,  [1900]  2 Ch.  829,  applied. 

(8)  The  annuities  under  para.  22  were  payable  out  of  income,  but  the 
corpus  was  liable  to  the  extent  of  any  deficiency  in  income.  Wrought 
ton  V.  Colquhoun  (1846),  1 DeG.  & Sm.  36;  In  re  Grant;  Walker  v. 
Martineau  (1883),  52  L.J.  Ch.  552. 

Two  MOTIONS  for  the  advice  and  direction  of  the  Court  as 
to  the  administration  of  the  estate  of  John  Ross  Robertson, 
deceased. 

19th  to  22nd  April  1948.  The  motions  were  heard  together 
by  Gale  J.  in  Weekly  Court  at  Toronto. 

J.  L.  Stewart,  for  the  executors  and  trustees  of  the  estate. 

Allan  R.  Gray  don,  K.C.,  and  A.  S.  Pattillo,  for  the  appointed 
trustees. 

C.  F.  H.  Carson,  K.C.,  and  J.  G.  Middleton,  for  the  Hospital 
for  Sick  Children. 

G.  T.  Walsh,  K.C.,  and  E.  W.  M.  Paisley,  for  the  Queen 
Elizabeth  Hospital  for  Incurables. 

R.  H.  Sankey,  K.C.,  for  The  Infants  Homes  of  Toronto. 

John  R.  Rumhall,  K.C.,  for  officers  of  the  Grand  Lodge, 

• A.F.  & A.M. 

M.  C.  Cameron,  K.C.,  for  the  executor  under  the  will  of  the 
widow. 

J.  Shirley  Denison,  K.C.,  for  the  surviving  executrix  under 
the  will  of  Irving  Earle  Robertson,  a son. 

Dunbar  M.  Heddle,  for  the  executrix  under  the  will  of  John 
Sinclair  Robertson,  a son,  and  for  John  Gilbee  Robertson,  an 
annuitant. 

19th  May  1948.  Gale  J.: — ^The  late  John  Ross  Robertson 
died  on  the  31st  May  1918.  In  these  two  motions  the  Court  is 
asked  for  advice  and  direction  upon  certain  questions  arising 


Re  Robertson* 


Gale  J.  767 


out  of  his  last  will  and  testament,  made  several  months  prior 
to  his  death.  The  first  motion  is  brought  by  the  present  trustees 
of  the  estate  whom,  for  the  sake  of  convenience,  I shall  here- 
after call  the  executors.  The  second  motion  is  brought  on 
behalf  of  Alfred  Newton  Mitchell,  Walter  Lockhart  Gordon 
and  National  Trust  Company  Limited,  who  are  trustees  whom 
the  Hospital  for  Sick  Children  purported  to  appoint  under  the 
provisions  of  para.  22  of  the  will.  An  explanation  of  the 
position  of  these  gentlemen  and  the  trust  company  will  be  given 
later. 

By  his  will  the  testator  appointed  executors  and  provided 
for  their  succession,  directed  that  his  debts  be  paid,  and  then 
made  bequests  of  specific  and  pecuniary  legacies.  The  residue 
of  the  estate  was  devised  and  bequeathed  to  his  executors  and 
trustees  upon  certain  trusts,  including  payment  of  further  specific 
and  pecuniary  legacies  to  institutions  and  individuals.  Para.  15 
of  the  will  reads  as  follows: 

“15.  And  upon  the  further  trust  that  my  executors  and 
trustees  shall  carry  on  the  business  of  The  Evening  Telegram 
and  for  that  purpose  shall  hold  all  the  real  and  personal  prop- 
erty connected  therewith  until  the  same  shall  be  sold  as  here- 
inafter set  out  and  that  they  shall  continue  to  publish  The 
Evening  Telegram  as  a daily  journal  independent  and  unbiassed 
in  Municipal  Provincial  Dominion  and  Imperial  politics  subject 
to  the  editorial  control  of  the  said  John  Robinson  Robinson  and 
subject  thereto  I direct  that  my  executors  and  trustees  shall  at 
all  times  have  absolute  control  and  management  of  the  said 
business  and  property  free  from  the  interference  of  any  other 
person  or  persons  firm  or  corporation  directly  or  indirectly.” 

Para.  16  reads  in  part  as  follows: 

“And  upon  the  further  trust  out  of  the  general  income  of 
my  estate  including  the  net  annual  income  properly  divisible  as 
profits  derived  from  The  Evening  Telegram  business  and  the 
income  derived  from  the  purchase  money  thereof  if  and  when 
the  same  shall  be  sold  to  pay  the  following  sums,  namely”. 
The  names  of  certain  annuitants,  including  the  widow  and  two 
sons  of  the  deceased  and  other  persons  who  are  to  receive  sums 
for  maintenance  are  set  out  and  the  paragraph  then  continues: 

“Thirdly  out  of  such  excess  of  income  to  pay  to  the  Hos- 
pital for  Sick  Children  in  the  City  of  Toronto  the  sum  of  ten 
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thousand  dollars  per  annum  to  be  applied  in  the  manner  upon 
the  terms  and  for  the  period  hereinafter  set  forth,  but  if  the 
excess  of  the  residue  of  income  above  the  said  annual  sums 
shall  in  any  year  not  amount  to  ten  thousand  dollars  then  to 
pay  such  excess  only  to  the  said  Hospital  for  Sick  Children,  and 

“Fourthly  the  remainder  of  such  net  annual  income  to  hold 
and  invest  and  to  accumulate  the  income  thereof  and  to  invest 
the  same  and  so  on  the  same  to  become  part  of  my  general 
estate  and  be  disposed  of  as  the  remainder  of  my  estate  is  dis- 
posed of.” 

Para.  17  of  the  will  prohibits  alienation  of  any  bequest  in 
favour  of  the  testator’s  sons;  para.  18  stipulates  that  after  the 
death  of  the  first  son  the  income  formerly  payable  to  him  shall 
become  part  of  the  remainder  of  the  estate;  and  para.  19  pro- 
vides for  payment  of  further  annuities  after  the  death  of  one 
of  the  sons  of  the  testator.  Para.  20  reads  as  follows: 

“20.  And  upon  the  further  trust  that  if  at  any  time  during 
the  lives  of  my  wife  and  my  two  sons  or  the  survivor  of  them  my 
executors  and  trustees  shall  consider  it  necessary  or  advisable 
on  account  of  any  emergency  or  if  grave  danger  to  the  same  is 
imminent  or  for  any  cause  which  they  consider  sufficient  of 
which  they  shall  be  the  sole  judges  in  the  unfettered  exercise 
of  their  discretion  to  sell  or  otherwise  dispose  of  The  Evening 
Telegram  business  and  property  as  a whole  or  to  sell  the  busi- 
ness and  plant  alone  my  said  executors  and  trustees  shall  have 
full  power  and  absolute  authority  to  sell  or  otherwise  dispose  of 
either  the  whole  property  and  business  and  plant  or  the  business 
and  plant  separately  from  the  property  or  the  property  sepa- 
rately from  the  business  and  plant  and  the  proceeds  thereof  shall 
be  disposed  of  as  follows,  namely,  to  invest  and  keep  invested 
the  whole  of  the  proceeds  of  such  sale  and  pay  and  apply  the 
income  therefrom  to  the  same  persons  and  corporation  upon 
the  same  terms  and  in  the  same  proportions  and  for  the  same 
periods  as  I have  herein  directed  respecting  the  income  of  my 
estate.  And  I further  direct  that  my  executors  and  trustees 
shall  not  sell  my  residence  in  Sherbourne  Street  Toronto  dur- 
ing the  lives  of  my  wife  and  my  son  Irving  or  during  the  life 
of  the  survivor  of  them  without  their  her  or  his  consent  but 
may  sell  the  same  at  any  time  with  the  consent  of  both  during 
their  lives  or  with  the  consent  of  the  survivor  after  the  death 
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of  one  and  upon  sale  shall  hold  and  invest  the  proceeds  which 
shall  become  part  of  my  general  estate  and  be  disposed  of  as  the 
remainder  of  my  estate  is  disposed  of.” 

Para.  21  constitutes  the  executors  the  sole  judges  as  to 
what  the  net  income  of  the  estate  consists  of,  and  then  follows 
para.  22,  with  which  I am  most  concerned: 

“22.  And  upon  the  further  trust  that  upon  the  death  of  my 
wife  and  both  my  sons  my  executors  and  trustees  for  the  time 
being  shall  sell  and  absolutely  dispose  of  The  Evening  Telegram 
business  together  with  the  land  and  buildings  on  and  in  which 
the  business  is  carried  on  if  not  previously  sold  and  either  as  a 
whole  or  the  business  and  plant  separately  and  the  property 
separately  as  they  may  think  fit  and  the  Sherbourne  Street 
residence  after  the  death  of  my  wife  and  my  son  Irving  or  with 
the  consent  or  consents  as  before  provided  during  her  and  his 
lifetime  and  all  the  rest  and  residue  of  my  estate  then  existing 
and  not  previously  sold  except  the  Nurses’  Club  house  during 
the  existence  of  the  lease  or  any  renewal  thereof  and  shall  pay 
and  assign  the  proceeds  of  such  sales  and  also  the  proceeds  of 
any  sales  theretofore  made  and  also  all  the  remainder  of  the 
residue  of  my  estate  to  Trustees  to  be  appointed  by  the  Hos- 
pital for  Sick  Children  to  receive  the  same  as  soon  as  such 
Trustees  shall  be  appointed  and  shall  execute  a deed  agreeing 
to  pay  the  said  income  as  hereinafter  directed  and  upon  and 
after  receipt  of  the  capital  to  hold  the  capital  upon  the  trusts 
hereinafter  declared,  namely,  upon  trust  to  invest  and  keep 
invested  the  capital  and  to  pay  all  the  annuities  hereinbefore 
directed  to  be  paid  which  then  and  thereafter  still  remain  to 
be  paid  and  subject  thereto  to  pay  the  income  to  the  Hospital 
for  Sick  Children  for  so  long  a time  as  the  said  Hospital  shall 
remain  independent  and  be  maintained  and  kept  exclusively  as 
a Hospital  for  Sick  Children  and  for  no  other  purpose  and  shall 
not  amalgamate  affiliate  or  assimilate  with  the  General  Hos- 
pital or  other  hospital  or  infirmary  or  become  subject  in  whole 
or  in  part  to  the  government  management  or  superintendence 
rules  regulations  or  inspection  of  any  other  hospital  or  infir- 
mary and  shall  not  have  on  its  Board  of  Directors  or  management 
or  appoint  as  one  or  m.ore  of  its  trustees  any  person  or  persons 
who  is  a member  of  the  board  of  directors  or  management  of 
any  other  hospital  or  infirmary  and  the  foregoing  provisions 
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as  expressed  are  to  be  taken  as  illustrative  or  by  way  of  example 
only  and  are  not  to  be  taken  as  allowing  any  other  mode  where- 
by the  said  Hospital  should  lose  its  independence  in  whole  or 
in  part  and  upon  the  further  trust  that  such  income  shall  be 
applied  for  the  upkeep  and  maintenance  of  the  Hospital  Build- 
ings in  College  Street  Toronto,  The  Nurses’  Residence  Toronto 
The  Lakeside  Home  for  Little  Children  and  other  buildings  if 
any  shall  be  erected  and  for  the  general  care  and  maintenance 
of  the  patients  of  the  Hospital  and  for  no  other  purposes  and 
particularly  that  the  same  shall  not  be  applied  to  the  erection 
of  new  buildings  and  from  and  after  the  time  when  the  said 
Hospital  shall  cease  to  be  maintained  exclusively  for  a Hospital 
for  Sick  Children  or  sole  and  independent  as  aforesaid  or  from 
and  after  the  refusal  to  carry  out  any  part  of  such  trust  as 
aforesaid  or  from  and  after  the  breach  or  non-observance  of 
any  trust  hereby  declared  then  I direct  that  the  whole  capital 
sum  so  held  shall  be  divided  into  three  parts  and  one-third  shall 
be  paid  assigned  or  transferred  to  each  of  the  following  char- 
ities, namely.  To  the  Hospital  for  Incurables  in  Dunn  Avenue 
Toronto,  To  the  Infants’  Home  and  Infirmary  in  St.  Mary’s 
Street,  Toronto  and  To  the  Grand  Secretary  and  Grand  Treas- 
urer for  the  time  being  of  the  Grand  Lodge  of  Ancient  Free 
and  Accepted  Masons  in  Canada  in  the  Province  of  Ontario  to 
be  handed  over  by  the  said  Secretary  and  Treasurer  to  the  said 
Grand  Lodge  and  placed  to  the  credit  of  the  Benevolent  Fund 
thereof,  to  be  used  for  any  purpose  for  which  such  Benevolent 
Fund  is  or  may  hereafter  be  used  in  accordance  with  the  rules 
and  regulations  prescribed  from  time  to  time  by  the  said  Grand 
Lodge.  If  the  Trustees  of  the  Hospital  for  Sick  Children  shall 
after  the  death  of  my  wife  and  two  sons  elect  that  The  Evening 
Telegram  property  namely,  the  land  and  buildings,  and  the 
residence  in  Sherbourne  Street  shall  not  be  sold  then  I empower 
my  trustees  to  sell  The  Evening  Telegram  business  and  to  hold 
the  purchase  money  thereof  and  the  said  lands  upon  the  trusts 
and  for  the  purposes  aforesaid  charged  however  with  the 
annual  payments  hereinbefore  directed  to  be  paid  if  the  persons 
or  any  of  them  entitled  to  receive  the  same  shall  be  then  alive. 
And  I direct  that  notwithstanding  the  trust  for  sale  my  executors 
and  trustees  shall  have  full  power  to  postpone  the  sale  of  the 
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whole  or  any  part  of  my  real  property  as  long  as  they  shall  in 
their  absolute  uncontrolled  discretion  think  proper.” 

Paras.  23  to  26  are  unimportant  for  the  purposes  of  these 
motions. 

John  Sinclair  Robertson,  a son  of  the  deceased,  died  on  the 
23rd  June  1918,  and  the  only  other  child,  Irving  Earle  Robertson, 
died  on  the  4th  January  1932.  The  widow,  Jessie  Elizabeth 
Robertson,  who  married  Irving  H.  Cameron  on  the  1st  July 
1920,  died  on  the  11th  July  1947. 

To  date  the  provisions  of  the  will  have  been  complied  with, 
all  pecuniary  and  specific  bequests  and  the  accruing  annuities 
having  been  paid.  At  the  present  time,  the  annuities  still  out- 
standing require  annual  payments  of  $3,000.  The  residence  of 
the  testator  in  Sherbourne  Street,  Toronto,  was  sold  following 
the  death  of  the  widow.  The  executors  have  passed  their 
accounts  six  times  since  assuming  office,  the  last  passing  being 
on  the  18th  June  1946,  for  a period  ending  on  the  31st  December 
1944.  There  are  substantial  assets  of  the  estate  presently  in 
their  control,  which  may  be  described  briefly  as  securities  and 
moneys  on  the  one  hand,  and  the  business  of  The  Evening 
Telegram,  including  the  land  and  buildings  on  and  in  which 
such  business  is  carried  on  and  assets  ordinarily  pertaining  to 
such  a business,  on  the  other. 

Since  Mr.  Robertson’s  death,  the  Court  has  been  asked  on 
several  occasions  to  give  directions  in  the  administration  of  the 
estate.  It  is  unnecessary  to  outline  fully  the  reasons  or  results 
of  all  such  proceedings,  except  to  say  that  on  the  26th  November 
1938  the  late  Mr.  Justice  Middleton  issued  a judgment  which 
contained  the  following  paragraphs: 

‘T.  This  Court  Doth  Declare  that  the  words  The  Hospital 
buildings  in  College  Street,  Toronto’  appearing  in  clause  22  of 
the  said  last  Will  and  Testament  of  the  said  John  Ross  Robertson, 
deceased,  are  merely  descriptive  and  not  words  of  limitation 
and  accordingly  the  Hospital  for  Sick  Children  is  entitled  to 
purchase  or  otherwise  acquire  a new  site  in  the  City  of  Toronto 
elsewhere  than  in  College  Street  upon  which  to  erect,  maintain 
and  operate  a new  hospital  for  sick  children  and  upon  comple- 
tion of  such  new  hospital  to  abandon,  sell,  lease  or  otherwise 
dispose  of  the  present  site  of  its  hospital  in  College  Street,  in- 
cluding the  nurses’  residence  and  other  buildings,  plant  and 
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equipment  in  connection  therewith  and  in  doing  so  the  said  The 
Hospital  for  Sick  Children  will  not  forfeit  any  of  the  benefits 
accruing  to  it  under  the  last  Will  and  Testament  of  the  said 
John  Ross  Robertson,  deceased,  and  doth  order  and  adjudge 
the  same  accordingly. 

“2.  And  This  Court  Doth  Further  Declare  that,  hav- 
ing regard  to  the  provisions  of  clause  22  of  the  said  last  Will  and 
Testament  of  the  said  John  Ross  Robertson,  deceased.  The 
Hospital  for  Sick  Children  is  not  entitled  to  apply  any  of  the 
income  to  which  it  is  now  or  may  hereafter  be  entitled  under  the 
said  last  Will  and  Testament  in  the  purchase  or  acquisition  of 
a new  site  for  a new  hospital  even  though  no  part  of  such  income 
be  applied  to  the  erection  of  new  buildings,  and  doth  order  and 
adjudge  the  same  accordingly. 

“3.  And  This  Court  Doth  Further  Declare  that  whether 
the  buildings  of  The  Hospital  for  Sick  Children  are  situate  in 
College  Street,  Toronto,  or  elsewhere,  no  liability  or  obligation 
attaches  to  the  Executors  and  Trustees  of  the  Estate  of  the 
said  John  Ross  Robertson  to  see  to  the  application  of  any 
annual  sum  heretofore  or  hereafter  paid  by  the  said  Executors 
and  Trustees  to  The  Hospital  for  Sick  Children  in  pursuance 
of  the  direction  in  that  behalf  contained  in  the  trust  numbered 
thirdly  of  clause  16  of  the  said  Last  Will  and  Testament  of  the 
said  John  Ross  Robertson,  deceased,  and  doth  order  and  adjudge 
the  same  accordingly.” 

In  1939,  other  questions  were  dealt  with  by  Mr.  Justice 
McTague,  whose  reasons  for  judgment  upon  that  motion  are 
to  be  found  in  [1939]  O.W.N.  569,  [1939]  4 D.L.R.  511.  It 
is  also  of  interest  that  the  operative  portions  of  his  judgment 
are  phrased  as  follows: 

“2.  • This  Court  Doth  Declare  that  the  direction  in  para- 
graph 16  clause  Fourthly  of  the  said  Last  Will  and  Testament 
to  accumulate  the  surplus  income  from  the  Testator’s  residuary 
estate  ceased  to  have  any  force  or  effect  after  31st  May,  1939, 
being  twenty-one  years  from  the  date  of  the.  Testator’s  death 
And  Doth  Order  and  Adjudge  the  Same  Accordingly. 

“3.  And  This  Court  Doth  Further  Declare  that  there 
is  an  intestacy  as  to  such  surplus  income  in  so  far  as  the  same 
is  directed  to  be  accumulated  after  the  31st  day  of  May  1939 
until,  but  not  after,  the  date  of  the  death  of  the  Testator’s 
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widow,  now  Jessie  Elizabeth  Cameron,  and  that  such  surplus 
income  during  such  period  is  distributable  equally  among  the 
Testator’s  next  of  kin,  as  follows: — One-third  to  Jessie  Elizabeth 
Cameron,  the  widow,  one-third  to  the  Estate  of  John  Sinclair 
Robertson  deceased,  a son,  presently  represented  by  Jane  Hen- 
drick Harris,  Executrix  and  one-third  to  the  Estate  of  Irving 
Earle  Robertson  deceased,  a son,  presently  represented  by 
Barbara  Ann  Robertson  and  James  Parker,  surviving  Execu- 
tors, And  Doth  Order  and  Adjudge  the  Same  Accordingly. 

“4.  And'  This  Court  Doth  Further  Declare  that  the 
annuity  of  $50,000  given  by  the  Testator’s  will  to  his  son,  Irving 
Earle  Robertson,  terminated  on  the  death  of  the  said  son  on 
January  4th  1932  And  Doth  Order  and  Adjudge  the  Same 
Accordingly.  > 

“5.  And  This  Court  Doth  Further  Declare  that  the 
gift  under  paragraph  22  of  the  Testator’s  will  in  favour  of  The 
Hospital  for  Sick  Children  and  in  favour  of  other  charities  in 
the  events  in  the  said  paragraph  set  out,  is  a valid  testamentary 
disposition  and  is  not  void  as  being  contrary  to  the  Rule  against 
Perpetuities  and  Remoteness  of  Limitation  And  Doth  Order 
AND  Adjudge  the  Same  Accordingly.^'’ 

Subject  to'what  will  be  said  about  representation  on  behalf 
of  the  trustees  to  be  appointed  under  para.  22  of  the  will, 
I am  satisfied  that  all  persons  and  institutions  interested  in  the 
questions  submitted  upon  both  motions  were  properly  served. 
Indeed,  counsel  appeared  for  most,  though  not  all,  of  those 
concerned.  The  Official  Guardian  and  the  Public  Trustee  were 
also  notified,  but  it  was  not  made  to  appear  that  either  had  any 
tangible  interest  in  the  proceedings  and  I acceded  to  the  request 
of  the  former,  who  attended  the  opening  of  argument,  to  be 
permitted  to  withdraw.  All  counsel  who  are  noted  above 
appeared  also  upon  the  second  motion,  with  the  exception  of 
Mr.  Denison  and  Mr.  Cameron,  whose  respective  clients  were 
not  served  with  notice  of  it. 

The  first  four  questions  put  by  the  executors  on  their  motion 
take  this  form: 

‘T.  Are  Alfred  Newton  Mitchell,  Walter  Lockhart  Gordon 
and  National  Trust  Company,  Limited  Trustees  appointed  by  The 
Hospital  for  Sick  Children  within  the  meaning  and  for  the  pur- 
poses of  paragraph  22  of  the  said  will? 
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“2.  If  the  answer  to  Question  1 is  in  the  negative,  how 
should  the  appointment  of  Trustees  be  made? 

“3.  (a)  Is  the  Deed  Poll  dated  the  3rd  day  of  October,  1939, 
sufficient  to  comply  with  the  requirements  of  paragraph  22  of 
the  said  will? 

“(b)  Is  the  agreement  of  National  Trust  Company,  Limited, 
contained  in  the  deed  dated  the  19th  day  of  October,  1945, 
sufficient  to  comply  with  the  requirements  of  paragraph  22  of 
the  said  will? 

“4.  If  the  answer  to  either  Question  3(a)  or' (b)  is  in  the 
negative,  how  are  the  said  requirements  of  paragraph  22  to  be 
complied  with?” 

In  order  to  understand  the  import  of  these  questions,  a 
brief  outline  of  what  has  taken  place  with  respect  of  the  intended 
appointment  of  trustees  under  para.  22  is  desirable.  On  the 
3rd  October  1939  The  Hospital  for  Sick  Children  executed  a 
deed,  a copy  of  which  is  attached  hereto  and  marked  schedule 
A.  It  sought  to  create  Alfred  Newton  Mitchell,  Albert  Edmund 
Phipps  and  Walter  Lockhart  Gordon  trustees  under  that  para- 
graph of  the  will.  On  the  same  day  those  trustees  signed  a 
deed  poll,  a copy  of  which  is  attached  hereto  as  schedule  B.  Mr. 
Phipps,  one  of  the  said  trustees,  having  died,  the  remaining  two 
trustees,  by  further  deed  dated  the  19th  October  1945,  a copy  of 
which  is  attached  hereto  as  schedule  C,  purported  to  appoint  the 
National  Trust  Company,  Limited  as  his  successor.  The  execu- 
tors, having  entertained  some  anxiety  about  the  validity  of  the 
appointment  of  Mr.  Mitchell,  Mr.  Gordon  and  the  National  Trust 
Company,  Limited,  decided  to  test  their  status  by  means  of  this 
motion. 

Counsel  who  appeared  on  their  behalf  pointed  out  that  as  the 
trust  for  sale  and  transfer  did  not  arise  until  the  death  of  the 
survivor  of  the  two  sons  and  widow  of  the  deceased,  it  was  doubt- 
ful whether  trustees  could  be  designated  under  that  paragraph 
of  the  will  prior  to  the  date  of  such  death,  and  in  support  of  that 
theory  reliance  was  placed  upon  the  words  therein  contained, 
which  are  said  to  indicate  that  the  trustees  are  not  to  be  appointed 
until  such  events  have  occurred  as  to  enable  them  to  receive 
immediately  the  realized  assets  of  the  estate.  The  executors  also 
question  the  propriety  of  the  documents  themselves,  and  they  will 
also  have  to  be  considered. 
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The  submission  that  the  appointment  of  the  trustees  was 
premature  was  supported  by  counsel  for  the  estates  of  the  widow 
and  the  sons  of  the  deceased,  and  by  counsel  for  John  Gilbee 
Robertson,  an  annuitant.  Their  attack  was  made  not  in  any 
sense  because  of  the  identity  of  the  appointees,  but  for  the 
indirect  purpose  of  seeking  to  support  their  later  contention 
that  there  was  an  intestacy  with  respect  to  the  income  from  the 
estate  during  the  interval  between  the  death  of  the  widow  and 
such  time  as  trustees  might  effectually  be  created.  It  was  their 
contention  that  the  relevant  words  of  the  will  which  call  for  the 
exercise  of  the  power  of  appointment  are  subject  to  all  rules 
and  conditions  ordinarily  surrounding  such  a power,  including 
the  limitation  that  the  right  of  enjoyment  of  the  power  may  only 
be  exercised  when  its  creator  says  that  it  is  to  be  exercised,  not 
before  or  after.  They  urge  that  in  this  will  there  is  a clear 
expression  of  desire  on  the  part  of  the  deceased  that  the  trus- 
tees to  be  appointed  under  para.  22  are  not  to  be  selected  until 
the  estate  is  in  such  condition  that  assets  in  prescribed  form 
may  be  transferred  to  such  trustees  immediately  after  they 
take  office. 

The  propriety  of  the  course  adopted  here  with  respect  to 
the  appointment  of  the  trustees  is  supported  not  only  by  their 
counsel,  but  also  by  counsel  for  the  Hospital  and  the  three 
charities  who  are  contingent  ultimate  residuary  beneficiaries. 
On  their  side  it  is  said  that  the  testator  provided  for  two 
successive  sets  of  trustees,  the  executors  having  the  first  duty 
to  administer  the  estate  and  carry  on  the  Telegram  business 
during  the  lives  of  his  widow  and  children,  with  the  new  trus- 
tees continuing  as  their  successors  upon  the  death  of  the  last 
of  those  life  tenants.  They  also  argued  that  the  new  trustees 
were  intended  by  the  testator  to  function  independently  and 
with  complete  authority,  as  soon  as  any  assets  were  turned 
over  to  them,  since  they  were  required  thereafter  to  pay  the 
annuities  then  outstanding.  The  position  was  also  taken  that 
if  the  trustees  to  be  appointed  were  merely  successor-trustees, 
clearly  they  could  be  appointed  at  any  time,  because  there  is 
nothing  to  be  found  in  the  will  prohibiting  their  selection  and 
appointment  prior  to  the  death  of  the  survivor  of  the  two  sons 
and  the  widow. 
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I have  read  and  carefully  considered  the  authorities  referred 
to  on  these  questions,  but  they  do  not  afford  any  great  assist- 
ance. Whether  the  responsibility  of  designating  the  trustees 
is  properly  described  as  a power  of  appointment  or  something 
else — and  it  is  not  easy  to  understand  how  it  could  be  charac- 
terized as  anything  but  a power — the  language  of  the  will  seems 
to  indicate  that  the  right  to  make  the  appointment  did  not  arise 
until  after  the  death  of  the  last  of  the  life  tenants.  If  that  is 
so,  then  the  attempt  to  appoint  trustees  prior  to  that  time  was 
abortive. 

In  25  Halsbury,  2nd  ed.  1937,  at  pp.  530-1,  it  is  said: 

“The  author  of  a power  may  surround  its  execution  with  as 
many  solemnities  and  direct  it  to  be  carried  out  by  such  in- 
struments, at  such  times,  and  with  the  consent  of,  or  by,  such 
persons  as  he  pleases,  provided  that  he  does  not  transgress  the 
rules  of  law  or  equity.” 

The  words  which  I have  italicized  are  supported  by  the 
judgment  in  Frazer  et  al.  v.  River sdale  et  al.,  [1913]  1 I.R.  539, 
and  are  vital  to  the  point  being  considered. 

It  is  quite  true,  as  was  decided  in  Hanhury  v.  Bateman^ 
[1920]  1 Ch.  313,  that:  “A  power  given  to  a designated  person 

for  his  own  benefit,  and  expressed  to  be  dependent  on  a con- 
tingency, is,  as  a rule,  capable  of  being  exercised  either  before 
or  after  the  happening  of  the  contingency — the  Court  being 
inclined  to  treat  the  contingency  as  a condition  of  the  operation 
of  the  appointment  rather  than  as  a condition  of  the  exercise 
of  the  power.”  But  it  is  to  be  observed  that  there  was  no 
indication  whatever  in  the  indenture  under  review  in  that  case 
as  to  when  the  appointment  might  be  made  by  Lord  Bateman, 
and  the  rule  therein  stated  must  surely  be  subject  always  to 
any  contrary  intention  to  be  found  in  the  words  of  the  instru- 
ment creating  the  power. 

It  seems  to  me  that  para.  22,  when  read  as  a whole  and  in 
conjunction  with  the  other  relevant  portions  of  the  will,  demon- 
strates that  the  deceased  intended  that  the  trustees  should  not 
be  selected  until  after  the  death  of  the  last  of  the  life  tenants, 
and  then  only  if  there  were  assets  capable  of  being  turned  over 
to  those  trustees.  The  paragraph  requires  the  transmission 
of  assets  to  trustees  to  be  appointed  by  The  Hospital  for  Sick 
Children  “to  receive  the  same  as  soon  as  such  trustees  shall  be 
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appointed”.  How  can  those  words  bear  any  interpretation 
I other  than  that  the  testator  meant  to  denote  the  time  at  which 
trustees  were  to  be  appointed?  Obviously  he  planned  that 
save  in  an  emergency  there  should  be  no  sale  of  the  Telegram 
I business  while  his  family  were  alive.  Such  being  the  case  and 
having  regard  to  the  magnitude  of  the  trusts  to  be  administered 
thereafter,  I am  convinced  that  the  deceased  intended  that 
those  charged  with  the  responsibility  of  appointment  should 
make  their  choice  when  the  trusts  were  about  to  be  executed, 
and  not  some  years  before.  He  must  have  had  in  mind  the 
possibility  that  nominees  appointed  in  1939  might  conceivably 
I be  inappropriate  in  1947.  Indeed  if  recognition  were  to  be  given 

! here  to  those  selected  in  1939,  we  would  have  the  anomaly  of 

I one  of  the  appointees  dying  before  the  trusts  even  came  into 

I existence. 

For  these  reasons,  I am  of  the  opinion  that  it  was  the  wish 
of  the  testator  that  the  appointment  of  trustees  was  to  be 
deferred  until  after  the  death  of  the  last  surviving  tenant  for 
life,  and  accordingly  that  the  appointments  made  before  the 
I widow’s  death  were  and  are  of  no  legal  force. 

Although  question  1 must  be  answered  in  the  negative, 

I trustees  may  now  be  properly  appointed.  “Equity  never  allows 

I a trust  to  fail  for  want  of  a trustee”:  Re  Robertson^  [1939] 

! O.W.N.  569  at  572,  [1939]  4 D.L.R.  511  and  Miller  v,  Priddon 

\ (1852),  1 DeG.  M.  & G.  335,  42  E.R.  581.  The  identity  of  the 

trustees  to  be  chosen,  however,  may  differ  from  those  who 
were  served  with  notice  of  the  first  motion  and  who  instructed 
counsel  to  appear  on  the  argument  before  me,  and  any  answers 
which  I might  give  to  the  other  questions  involved,  and  particu- 
larly to  those  asked  upon  the  second  motion,  would  be  of  doubt- 
ful, if  any,  value,  in  view  of  the  fact  that  the  trustees  who  have 
yet  to  be  appointed  v/ould  not  necessarily  be  bound  by  those 
answers.  The  course  I propose  to  adopt,  therefore,  is  to  post- 
pone consideration  of  those  matters  until  I have  heard  from 
counsel  as  to  the  procedural  result  which  flows  from  my  answer 
to  the  first  question. 

Having  answered  question  1 as  I have,  it  might  be  thought 
presumptuous  on  my  part  to  offer  gratuitously  my  views  upon 
questions  2,  3 and  4.  Naturally,  I hesitate  to  do  so,  but  as  I 
have  had  the  benefit  of  exhaustive  and  able  argument  upon  the 
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form  and  content  of  the  documents  which  were  actually  used, 
I have  decided  that  a word  from  me  upon  those  documents 
might  not  be  resented. 

In  the  first  place,  doubt  was  cast  upon  the  original  deed  of 
appointment  (schedule  A)  by  reason  of  the  fact  that  the 
responsibilities  imposed  upon  the  trustees  were  expressly  limited 
by  the  proviso  contained  in  para.  2,  and  further  because  para. 
4 contemplates  the  appointment  of  successor  trustees  by  The 
Hospital  for  Sick  Children,  although  the  will  makes  no  such 
provision.  As  the  proviso  in  para.  2,  however,  is  in  exact  con- 
formity with  the  law  as  contained  in  s.  32  of  The  Trustee  Act, 
R.S.O.  1937,  c.  165,  the  document  is  not  thereby  vitiated.  Para. 
4 is  merely  superfluous.  The  will  does  not  clothe  the  Hospital 
with  authority  to  select  subsequent  trustees,  and  the  matter  of 
succession  is  adequately  provided  for  in  s.  3 of  The  Trustee 
Act.  But  the  redundancy  of  para.  4 does  not  nullify  the  other 
portions  of  the  document  Which  are  perfectly  good.  My  view 
is,  then,  that  the  deed  of  appointment  (schedule  A)  would  have 
been  unobjectionable  in  its  conveyancing  aspects  had  it  accu- 
rately recited  para.  22  of  the  will,  and  had  para.  4 been  omitted 
from  it. 

The  deed  poll  (schedule  B)  has  provoked  some  criticism 
because  it  is  addressed  to  the  executors  and  their  successors 
but  to  no  other  named  person,  and  because  it  is  unilateral  in  the 
sense  that  the  trustees  are  its  only  signatories.  If  such  a deed 
poll  is  necessary  at  all,  and  that  is  questionable  when  regard 
is  had  to  the  wording  of  the  deed  of  appointment  and  the 
acceptance  of  the  trust  by  the  appointees  therein  contained,  it 
seems  to  be  in  proper  and  sufficient  form.  Undoubtedly  it  could 
be  enforced  by  the  executors  if  any  responsibility  rests  upon 
them  to  do  so,  and,  in  addition,  I am  bound  to  think  that  an 
interested  beneficiary  would  be  entitled  to  ask  that  the  obliga- 
tions therein  referred  to  be  duly  and  properly  fulfilled.  In  this 
connection,  10  Halsbury,  2nd  ed.  1933,  p.  190,  may  be  cited. 

The  National  Trust  Company  Limited,  was  appointed  to 
succeed  Mr.  Phipps  by  the  surviving  trustees  in  the  exercise  of 
their  supposed  capacity  to  do  so  under  s.  3 of  The  Trustee  Act, 
since  the  will  nominates  no  other  person  to  perform  that  func- 
tion. In  this  case,  however,  and  whatever  might  be  said  for  the 
designation  of  their  successors  after  the  assets  have  been  re- 
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ceived  by  the  initial  trustees,  the  wording  of  para.  22  plainly 
contemplates  that,  in  the  first  instance,  those  who  are  to  receive 
the  assets  must  be  appointed  by  The  Hospital  for  Sick  Children. 
That  being  so,  the  National  Trust  Company  Limited  could  not 
be  considered  as  having  been  effectually  appointed  as  a trustee 
to  receive  assets  from  the  executors. 

All  further  matters,  including  questions  of  procedure  and 
costs,  will  stand  until  after  I have  heard  from  counsel.  I trust 
that  arrangements  to  that  end  will  be  concluded  as  soon  as 
possible. 

Order  accordingly. 


SCHEDULE  A 

This  Deed  of  Appointment  made  this  3rd  day  of  October,  A.D., 
1939. 

Between: 

The  Hospital  for  Sick  Children 
(hereinafter  called  “the  Appointor'9 

OF  The  First  Part, 

— and — 

Alfred  Newton  Mitchell,  President, 

Albert  Edmund  Phipps,  President,  and 
Walter  Lockhart  Gordon,  Chartered 
Accountant,  all  of  the  City  of  Toronto, 

(hereinafter  called  “the  Trustees?’) 

OF  The  Second  Part, 

Whereas  John  Ross  Robertson,  late  of  the  City  of  Toronto,  in  the 
County  of  York,  Publisher,  died  on  or  about  the  31st  day  of  May,  1918, 
having  duly  made  and  published  his  Last  Will  and  Testament,  dated 
the  7th  day  of  February,  1918,  administration  whereof  was  granted 
by  His  Majesty’s  Surrogate  Court  of  the  County  of  York  on  the  26th 
day  of  July,  1918,  to  John  Robinson  Robinson,  Journalist,  Irving 
Earle  Robertson,  Journalist,  Douglas  Sinclair  Robertson,  Journalist, 
Alfred  Taylor  Chadwick,  Accountant  and  Jessie  Elizabeth  Robertson, 
Widow,  all  of  the  City  of  Toronto,  the  Executors  and  Executrix  named 
in  the  said  Will; 

And  Whereas  a copy  of  the  Letters  Probate  of  the  said  Last  Will 
and  Testament  is  hereunto  annexed  as  Schedule  “A”; 

And  Whereas  By  Clause  14  of  his  said  Last  Will  and  Testament, 
the  said  John  Ross  Robertson  did  devise  and  bequeath  all  the  rest, 
residue  and  remainder  of  his  estate,  including  moneys  payable  on  life 
or  accident  insurance  to  the  Executors  and  Trustees  upon  trust  for  the 
purposes  thereafter  following: 

And  Whereas,  by  Clause  22  of  his  Last  Will  and  Testament  the 
said  John  Ross  Robertson,  after  other  provisions,  did  provide  with 
respect  to  the  rest,  residue  and  remainder  as  follows: 
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All  the  rest  and  residue  of  my  estate  then  upon  the  death  of  my 
wife  and  both  my  sons  existing  and  not  previously  sold,  except  the 
Nurses’  Club  House,  during  the  existence  of  the  lease  or  any  renewal 
thereof,  and  shall  pay  and  assign  the  proceeds  of  such  sales,  and  also 
the  proceeds  of  any  sales  theretofore  made,  and  also  all  the  remainder 
of  the  residue  of  my  estate  the  trustees  to  be  appointed  by  the  Hos- 
pital for  Sick  Children,  to  receive  the  same  as  soon  as  such  trustees 
shall  be  appointed,  and  shall  execute  a deed  agreeing  to  pay  the  said 
income  as  hereinafter  directed  and  upon  and  after  receipt  of  the 
capital  to  hold  the  capital  upon  the  trusts  hereinafter  declared,  namely, 
upon  trust  to  invest  and  keep  invested  the  capital  and  to  pay  all  the 
annuities  hereinbefore  directed  to  be  paid,  which  then  and  thereafter 
still  remain  to  be  paid,  and  subject  thereto  to  pay  the  income  to  the 
Hospital  for  Sick  Children  for  so  long  a time  as  the  said  Hospital 
shall  remain  independent  and  be  maintained  and  kept  exclusively  as 
a hospital  for  Sick  Children,  and  for  no  other  purpose,  and  shall  not 
amalgamate,  affiliate  or  assimilate  with  the  General  Hospital  or  other 
hospital  or  infirmary,  or  become  subject  in  whole  or  in  part  to  the 
government,  management  or  superintendence,  rules,  regulations  or 
inspection  of  any  other  hospital  or  infirmary,  and  shall  not  have  on  its 
Board  of  Directors  or  management  or  appoint  as  one  or  more  of  its 
trustees  any  person  or  persons  who  is  a member  of  the  Board  of 
Directors  or  management  of  any  other  hospital  or  infirmary,  and  the 
foregoing  provisions  as  expressed  are  to  be  taken  as  illustrative,  or 
by  way  of  example  only,  and  are  not  to  be  taken  as  allowing  any  other 
mode  whereby  the  said  Hospital  should  lose  its  independence  in  whole 
or  in  part,  and  upon  the  further  trust  that  such  income  shall  be  applied 
for  the  upkeep  and  maintenance  of  the  Hospital  Buildings  in  College 
Street,  Toronto,  The  Nurses’  Residence,  Toronto,  The  Lakeside  Home 
for  Little  Children,  and  other  buildings,  if  any  shall  be  erected,  and 
for  the  general  care  and  maintenance  of  the  patients  of  the  Hospital, 
and  for  no  other  purposes,  and  particularly  that  the  same  shall  not 
be  applied  to  the  erection  of  new  buildings,  and  from  and  after  the 
time  when  the  said  Hospital  shall  cease  to  be  maintained  exclusively 
for  a Hospital  for  Sick  Children,  or  sole  and  independent  as  afore- 
said, or  from  and  after  the  refusal  to  carry  out  any  part  of  such  trust 
as  aforesaid,  or  from  and  after  the  breach  or  non-observance  of  any 
trust  hereby  declared,  then  I direct  that  the  whole  capital  sum  so  held 
shall  be  divided  into  three  parts,  and  one-third  shall  be  paid,  assigned 
or  transferred  to  each  of  the  following  charities,  namely:  To  the 

Hospital  for  Incurables  in  Dunn  Avenue,  Toronto;  to  the  Infants’ 
Home  and  Infirmary  in  St.  Mary’s  Street,  Toronto,  and  to  the  Grand 
Secretary  and  Grand  Treasurer  for  the  time  being  of  the  Grand  Lodge 
of  Ancient,  Free  and  Accepted  Masons  in  Canada,  in  the  Province  of 
Ontario,  to  be  handed  over  by  the  said  Secretary  and  Treasurer  to 
the  said  Grand  Lodge  and  placed  to  the  credit  of  the  Benevolent  Fund 
thereof,  to  be  used  for  any  purpose  for  which  such  Benevolent  Fund 
is  or  may  hereafter  be  used  in  accordance  with  the  rules  and  regula- 
tions prescribed  from  time  to  time  by  the  said  Grand  Lodge.  If  the 
Trustees  of  the  Hospital  for  Sick  Children  shall  after  the  death  of 
my  wife  and  two  sons  elect  that  The  Evening  Telegram  property, 
namely,  the  land  and  buildings,  and  the  residence  in  Sherbourne 
Street,  shall  not  be  sold,  then  I empower  my  trustees  to  sell  The 
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Evening  Telegram  business  and  to  hold  the  purchase  money  thereof 
and  the  said  lands  upon  the  trusts  and  for  the  purposes  aforesaid, 
charged,  however,  with  the  annual  payments  hereinbefore  directed 
to  be  paid  if  the  persons  or  any  of  them  entitled  to  receive  the  same 
shall  be  then  alive.  And  I direct  that  notwithstanding  the  trust  for 
sale  my  executors  and  trustees  shall  have  full  power  to  postpone  the 
sale  of  the  whole  or  any  part  of  my  real  property  as  long  as  they  shall 
in  their  absolute  uncontrolled  discretion  think  proper. 

And  Whereas  the  Appointor  desires  to  appoint  the  Trustees  to  be 
trustees  to  receive  under  and  pursuant  to  the  said  Clause  22  and  upon 
the  trusts,  terms  and  conditions  thereof  the  proceeds  of  the  sales 
therein  referred  to  and  all  the  remainder  of  the  residue  of  the  estate 
of  the  said  John  Ross  Robertson  as  therein  provided  as  and  when 
the  same  are  paid  or  assigned; 

And  Whereas  the  Trustees  have  consented  to  act  as  such  trustees 
and  have  agreed  that  they  will  pay  all  income  as  directed  in  the  said 
Clause  22  and  that,  upon  and  after  the  receipt  by  them  of  capital  under 
and  pursuant  to  the  said  Clause,  they  will  hold  such  capital  upon  the 
trusts  in  the  said  Clause  declared  and  subject  to  the  terms  and  conditions 
thereof; 

Now  This  Deed  Witnesseth  as  Follows: 

1.  The  appointor,  pursuant  to  the  powers  conferred  on  it  by  the 
said  Last  Will  and  Testament  of  the  said  John  Ross  Robertson  and  of 
every  other  power  it  thereunto  enabling,  hereby  appoints  the  Trustees 
to  be  trustees  to  receive,  under  and  pursuant  to  Clause  22  of  the  said 
last  Will  and  Testament  of  the  said  John  Ross  Robertson  and  upon 
the  trusts,  terms  and  conditions  thereof,  the  proceeds  of  the  sales 
therein  referred  to  and  also  all  the  remainder  of  the  residue  of  his 
estate  as  therein  provided  as  and  when  the  same  are  paid  or  assigned; 

2.  The  Trustees  accept  the  said  appointment  and  the  said  trusts 
and  agree  that  they  will  pay  all  income  as  directed  in  the  said  Clause 
22  and  that,  upon  and  after  the  receipt  by  them  of  capital  under  or 
pursuant  to  the  said  Clause,  they  will  hold  such  capital  upon  the 
trusts  in  the  said  Clause  declared  and  subject  to  the  terms  and  con- 
ditions thereof;  provided  that  each  of  the  Trustees  in  accordance  with 
Section  32  of  the  Trustee  Act,  R.S.O.  1937,  C.  165  and  amendments 
thereto  shall  be  chargeable  only  for  money  and  securities  actually 
received  by  him,  notwithstanding  his  signing  any  receipt  for  the  sake 
of  conformity,  and  shall  be  answerable  and  accountable  only  for  his 
own  acts,  receipts,  neglects  or  defaults,  and  not  for  those  of  any  other 
trustee,  nor  for  any  banker,  broker  or  other  person  with  whom  any 
trust  money  or  securities  may  be  deposited,  nor  for  the  insufficiency 
or  deficiency  of  any  securities,  nor  for  any  other  loss,  unless  the  same 
happens  through  his  own  wilful  default; 

3.  The  Trustees  further  agree  that  they  will,  when  requested  by 
the  Appointor  or  by  the  Executors  and  Trustees  for  the  time  being 
of  the  estate  of  the  said  John  Ross  Robertson,  execute  a deed  in 
favour  of  such  Executors  and  Trustees  agreeing  to  pay  the  said  income 
and  hold  the  said  capital  as  hereinbefore  in  Clause  2 hereof  set  forth 
and  subject  as  therein  provided; 

4.  If  and  whenever  any  one  or  more  of  the  Trustees  whether 
original  or  substituted  shall  die  or  remain  out  of  Ontario  for  more 
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than  twelve  months  or  desire  to  be  discharged  or  shall  refuse  or 
become  unfit  or  incapable  of  acting  or  shall  be  convicted  of  an  indict- 
able offence  or  become  bankrupt  or  insolvent,  the  Appointor  may, 
by  instrument  in  writing,  appoint  another  person  or  other  persons  to 
be  a trustee  or  trustees  in  the  place  of  the  Trustee  or  Trustees  so 
dying,  desiring  to  be  discharged,  remaining  out  of  Ontario,  refusing, 
becoming  unfit  or  incapable,  convicted,  or  becoming  bankrupt  or 
insolvent,  as  the  case  may  be,  provided  the  person  or  persons  so 
appointed  by  deed  in  writing  accept  the  said  appointment  and  agree 
with  the  Executors  and  Trustees  (if  any)  for  the  time  being  of  the 
estate  of  the  said  John  Ross  Robertson,  to  hold  the  capital  and  pay 
the  income  as  hereinbefore  set  forth.  This  Clause  shall  apply  and 
be  effective  both  before  as  well  as  after  the  receipt  by  the  Trustee  of 
any  moneys  or  assets  under  the  provisions  of  the  said  Clause  22  of 
the  said  Last  Will  and  Testament  of  the  said  John  Ross  Robertson. 

In  Testimony  Whereof  the  Appointor  has  hereunto  affixed  its 
common  seal  by  the  hands  of  its  proper  officers  in  that  behalf  and  the 
Trustees  have  hereunto  set  their  hands  and  seals. 


Signed  Sealed  and  Delivered 
in  the  presence  of 
“J.  R.  Cartwright”  as  to  the 
signatures  of  A.  N.  Mitchell  and 
A.  E.  Phipps 
As  to  the  signature  of 
W.  Lockhart  Gordon 
“Bethune  L.  Smith”. 


>1  The  Hospital  for  Sick  Children 
‘‘R.  A.  Laidlaw”  (Seal) 
Chairman. 

“J.  S.  Crawford” 
Sec’y-Treasurer. 

“A.  N.  Mitchell  (Seal) 

“A.  E.  Phipps”  (Seal) 

“W.  Lockhart  Gordon”  (Seal) 


SCHEDULE  “B” 


To:  The  Executors  of  Estate  of  John  Ross  Robertson,  late  of  the 
City  of  Toronto,  Publisher; 

And  To:  Their  Successors; 

And  To:  Whomsoever  else  it  may  concern. 

This  Deed  is  made  this  3rd  day  of  October,  1939. 

Whereas  John  Ross  Robertson,  late  of  the  City  of  Toronto,  in  the 
County  of  York,  Publisher,  died  on  or  about  the  31st  day  of  May,  1918, 
having  duly  made  and  published  his  Last  Will  and  Testament,  dated 
the  7th  day  of  February,  1918,  administration  whereof  was  granted  by 
His  Majesty’s  Surrogate  Court  of  the  County  of  York,  on  the  26th  day 
of  July,  1918,  to  John  Robinson  Robinson,  Journalist,  Irving  Earle 
Robertson,  Journalist,  Douglas  Sinclair  Robertson,  Journalist,  Alfred 
Taylor  Chadwick,  Accountant,  and  Jessie  Elizabeth  Robertson,  Widow, 
all  of  the  City  of  Toronto,  the  Executors  and  Executrix  named  in  the 
said  Will; 

And  Whereas  a copy  of  the  Letters  Probate  of  the  said  Last  Will 
and  Testament  is  hereto  annexed  as  Schedule  “A”; 

And  Whereas  the  undersigned  have  been  duly  appointed  by  The 
Hospital  for  Sick  Children  pursuant  to  provisions  of  clause  22  of  the 
said  Will  to  be  the  Trustees  to  receive  under  and  pursuant  to  said 
clause  22  and  upon  the  trust,  terms  and  conditions  thereof,  the  pro- 
ceeds of  the  sales  therein  referred  to  and  all  the  remainder  of  the 
residue  of  the  Estate  of  the  said  John  Ross  Robertson  as  therein 
provided  as  and  when  the  same  are  to  be  paid  and  assigned  pursuant 
to  the  terms  of  the  said  Last  Will  and  Testament. 
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And  Whereas  the  undersigned  have  executed  this  Deed  in  com- 
pliance with  the  provisions  in  that  regard  in  clause  22  of  the  said 
Last  Will  and  Testament  contained. 

Now  This  Deed  Witnesseth  that  pursuant  to  the  provisions  of 
the  last  Will  and  Testament  of  the  said  John  Ross  Robertson  the 
undersigned  do  and  each  of  them  doth  hereby  agree  that  they  and 
each  of  them  will  pay  all  Income  as  directed  in  the  said  clause  22  and 
that,  upon  and  after  the  receipt  by  them  of  capital  under  or  pursuant 
to  the  said  clause  they  and  each  of  them  will  hold  such  capital  upon 
the  trusts  in  the  said  clause  declared  and  subject  to  all  the  terms  and 
conditions  thereof;  provided  that  each  of  the  Trustees  in  accordance 
with  Section  32  of  the  Trustee  Act,  R.S.O.  1937,  C.  165  and  amendments 
thereto  shall  be  chargeable  only  for  money  and  securities  actually 
received  by  him,  notwithstanding  his  signing  any  receipt  for  the  sake 
of  conformity,  and  shall  be  answerable  and  accountable  only  for  his 
own  acts,  receipts,  neglects  or  defaults,  and  not  for  those  of  any  other 
trustee,  nor  for  any  banker,  broker  or  other  person  with  whom  any 
trust  money  or  securities  may  be  deposited,  nor  for  the  insufficiency 
or  deficiency  of  any  securities,  nor  for  any  other  loss,  unless  the 
same  happens  through  his  ovm  wilful  default; 

In  Testimony  Whereof  we  the  undersigned  Alfred  Newton  Mitchell, 
President,  Albert  Edmund  Phipps,  President  and  Walter  Lockhart 
Gordon,  Chartered  Accountant,  all  of  the  City  of  Toronto,  have  here- 
unto set  out  hands  and  seals. 

Signed  Sealed  and  Delivered 
in  the  presence  of 
“J.  R.  Cartwright”  as  to  the 
signatures  of  A.  N.  Mitchell 
and  A.  E.  Phipps 
As  to  the  signature  of 
W.  Lockhart  Gordon 
“Bethune  L.  Smith”. 

SCHEDULE  “C” 

This  Deed  of  Appointment  made  this  19th  day  of  October,  A.D., 
1945, 

Between: 

Alfred  Newton  Mitchell,  of  the  City  of 
Toronto,  in  the  County  of  York,  President 
and  Walter  Lockhart  Gordon  of  the  same 
place.  Chartered  Accountant, 

OF  The  First  Part, 

—and — 

National  Trust  Company,  Limited  of  the 
said  City  of  Toronto, 

OF  The  Second  Part, 

— and — 

Jessie  Elizabeth  Cameron,  widow,  Douglas 
Sinclair  Robertson,  Journalist,  Alfred  Taylor 
Chadwick,  Accountant,  Charles  Oswald 
Knowles,  Journalist,  and  Charles  Henry 
Jeremiah  Snider,  Journalist  all  of  the  said  City 
of  Toronto,  Executors  and  Trustees  of  the 


“A.  N.  Mitchell”  (Seal) 
“A.  E.  Phipps”  (Seal) 

“W.  Lockhart  Gordon” 

(Seal) 
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Estate  of  John  Ross  Robertson,  late  of  the  said 
City  of  Toronto,  Publisher,  Deceased, 


OF  The  Third  Part. 


Whereas  by  Deed  of  Appointment  bearing  date  the  3rd  day  of 
October,  1939,  and  made  between  The  Hospital  for  Sick  Children  of 
the  First  Part  and  Alfred  Newton  Mitchell,  Albert  Edmund  Phipps 
and  Walter  Lockhart  Gordon,  of  the  Second  Part,  the  said  Alfred 
Newton  Mitchell,  Albert  Edmund  Phipps  and  Walter  Lockhart  Gordon 
were  appointed  Trustees  under  the  provisions  of  Clause  22  of  the 
last  Will  and  Testament  of  John  Ross  Robertson,  late  of  the  City  of 
Toronto  in  the  County  of  York,  Publisher,  deceased,  as  therein  more 
particularly  set  forth. 

And  Whereas  by  a further  deed  bearing  date  the  3rd  day  of 
October,  1939,  the  said  Trustees  did  accept  the  said  appointment 
as  therein  more  particularly  set  forth. 

And  Whereas  the  said  Albert  Edmund  Phipps  died  on  or  about 
the  11th  day  of  July,  1945. 

And  Whereas  it  is  now  requisite  that  the  said  Alfred  Newton 
Mitchell  and  Walter  Lockhart  Gordon  as  surviving  Trustees  should 
appoint  another  Trustee  in  the  place  and  stead  of  the  said  Albert 
Edmund  Phipps,  deceased. 

Now  Therefor  This  Deed  Witnesseth: 

1.  The  said  Alfred  Newton  Mitchell  and  Walter  Lockhart  Gordon 
as  surviving  Trustees,  as  aforesaid,  pursuant  to  the  powers  conferred 
upon  them  by  the  said  Last  Will  and  Testament  and  by  the  said  Deed 
of  Appointment  bearing  date  the  3rd  day  of  October,  1939,  and  by 
the  Trustee  Act  and  by  every  other  power  them  thereunto  enabling, 
do  hereby  appoint  National  Trust  Company,  Limited  to  be  a Trustee 
along  with  the  said  Alfred  Newton  Mitchell  and  Walter  Lockhart 
Gordon  under  the  trusts,  terms  and  conditions  of  Clause  22  of  the 
said  Last  Will  and  Testament  and  under  the  terms  and  conditions 
of  the  said  Deed  of  Appointment,  in  the  place  and  stead  of  the  said 
Albert  Edmund  Phipps,  deceased. 

2.  National  Trust  Company,  Limited  doth  hereby  accept  the  said 
appointment  as  Trustee  under  the  said  trusts,  terms  and  conditions 
and  doth  agree  with  the  Parties  of  the  Third  Part  that  it  will,  along 
with  the  said  Alfred  Newton  Mitchell  and  Walter  Lockhart  Gordon, 
hold  the  capital  and  pay  the  income  referred  to  in  the  said  Clause  22 
and  in  the  said  Deed  of  Appointment,  in  accordance  with  the  trusts, 
terms  and  conditions  in  the  said  Clause  22  and  in  the  said  Deed  of 
Appointment  set  forth. 

In  Witness  Whereof  the  parties  hereto  have  executed  these  presents 
the  day  and  year  first  above  written. 


Signed  Sealed  and  Delivered 


“A.  N.  Mitchell"'  (Seal) 

“W.  L.  Gordon"  (Seal) 
National  Trust  Company 


in  the  presence  of 
“Carolyn  Price" 
“Marsley  Astle". 


Limited 

“H.  V.  Laughton", 


General  Manager 
“W.  G.  Davidson" 


Secretary 

C.S. 


Re  Robertson* 


Gale  J.  785 


t 


16th  August  1948.  Gale  J.: — Since  delivery  of  my  interim 
reasons  for  judgment  herein  on  the  18th  May  last,  there  have 
been  placed  on  record  consents  signed  by  all  counsel  and  by 
those  not  represented  but  who  are  interested  in  the  matters 
involved  in  the  motions,  permitting  the  filing  of  further  material 
and  the  disposition  by  me  without  further  argument  of  all  ques- 
tion set  out  in  both  notices  of  motion.  The  new  material 
establishes  that  on  the  26th  May  last  the  Trustees  for  the 
Hospital  for  Sick  Children  appointed  Alfred  Newton  Mitchell, 
Walter  Lockhart  Gordon  and  National  Trust  Company,  Limited 
to  act  as  trustees  under  the  terms  and  provisions  of  para.  22 
of  the  will  of  the  late  John  Ross  Robertson;  that  the  last  men- 
tioned appointed  trustees  and  the  Trustees  for  the  Hospital  for 
Sick  Children  subsequently  executed  a deed  of  appointment 
similar  to  the  first  one,  a copy  of  which  was  attached  to  my 
original  reasons  as  Schedule  “A”,  the  only  real  changes  being 
that  para.  22  of  the  will  is  accurately  and  completely  recited 
and  clause  4 of  the  former  deed  is  deleted;  and  lastly,  that  the 
newly-appointed  trustees  also  have  signed  a deed  poll  identical 
in  form  with  that  formerly  executed  and  shown  as  Schedule 
“B’’  to  those  reasons.  Accordingly,  I am  now  in  a position  to 
deal  with  all  of  the  questions  raised  in  the  two  motions. 


I In  the  light  of  these  new  facts  question  1 contained  in  the 
I notice  of  motion  delivered  on  behalf  of  the  executors  of  the 

estate  should  now  be  answered  in  the  affirmative;  and  questions 
2,  3 and  4 in  such  notice  of  motion  need  not  be  dealt  with  fur- 
ther. There  will  also  be  a declaration  to  the  effect  that  the 
new  deed  poll  dated  the  26th  May  1948,  signed  by  the  recently- 
appointed  trustees,  is  sufficient  to  comply  with  the  requirements 
of  para.  22  of  the  will. 

The  next  two  questions,  numbers  5 and  6,  may  be  conveni- 
ently disposed  of  together.  They  read  as  follows: 

“5.  Are  Trustees  appointed  under  the  provisions  of  para- 
graph 22  of  the  said  will  entitled 

“(a)  to  have  paid  and  assigned  to  them  forthwith  the  whole 
of  the  remainder  of  the  rest  and  residue  of  the  capital  of  the 
said  estate  exclusive  of  the  proceeds  of  sale  of  the  unrealized 
Evening  Telegram  business  and  any  unrealized  real  property? 
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“(b)  to  have  paid  and  assigned  to  them  the  proceeds  of  the 
sale  of  the  unrealized  Evening  Telegram  business  and  any  un- 
realized real  property  as  such  assets  are  respectively  sold? 

“6.  If  the  answer  to  Question  5(a)  or  (b)  is  in  the  negative, 
when  are  the  said  Trustees  so  entitled?” 

These  questions  arise  because  para.  22  affords  no  clear 
guide  as  to  when  there  is  to  be  a transmission  of  assets  from 
the  executors  to  the  newly-appointed  trustees.  The  executors 
are  in  some  doubt  as  to  whether  it  was  the  design  of  the  testa- 
tor that  they  should  retain  the  assets,  even  though  in  liquid 
form,  until  there  had  been  a complete  realization,  so  as  to  permit 
of  a single  transfer.  There  is  also  uncertainty  as  to  who  is 
responsible  for  payment  of  the  annuities  in  the  event  of  a 
partial  transfer  of  assets.  Counsel  for  the  Hospital  argued 
that  both  parts  of  question  5 should  be  answered  in  the  affirma- 
tive and  that  question  6 needs  no  answer.  There  contention 
was  not  seriously  assailed  by  counsel  for  any  other  party  to  the 
proceedings,  and  I am  satisfied  that  it  gives  the  proper  result. 
The  relevant  paragraph  of  the  will  does  not  lend  itself  to  the 
view  that  no  assets  are  to  be  transferred  by  the  executors  to  the 
appointed  trustees  until  the  former  are  in  a position  to  deliver 
over  the  whole  of  the  residuary  property,  including  the  proceeds 
from  the  sale  of  the  Telegram  business  and  the  proceeds  of  the 
sale  of  the  lands  upon  which  it  is  conducted,  in  the  event  an 
election  is  not  made  under  the  second  last  sentence  of  the 
paragraph.  Such  an  interpretation  would  partially  defeat  the 
paramount  desire  of  the  testator  to  benefit  the  Hospital  for 
Sick  Children,  because  the  transmission  of  assets  might  then 
be  interminably  deferred  under  the  penultimate  provision  of 
the  paragraph,  which  contains  a power  to  postpone  the  sale  of 
real  property  indefinitely. 

There  being  no  unrealized  real  property  except  that  used 
in  connection  with  the  newspaper,  I expressed  some  concern  dur- 
ing the  argument  about  whether  the  assets  other  than  those 
involved  in  the  Telegram  business  should  be  turned  over  to  the 
trustees  as  soon  as  they  are  appointed  under  para.  22,  since 
the  executors  must  continue  to  operate  the  Telegram,  if  only 
for  the  limited  period  of  time  until  the  sale  of  the  business,  and 
it  is  possible,  though  highly  improbable,  that  in  the  intervening 
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period  losses  may  be  sustained.  Notwithstanding  the  indica- 
! tions  that  the  assets  of  the  estate  engaged  in  the  Telegram  busi- 
* ness  are  very  substantial  in  amount,  it  is  conceivable  that  ordi- 
nary trade  creditors  might  be  prejudiced  upon  a transfer  of  all 
other  assets  of  the  estate  if  in  law  they  have  a right  to  look  to 
those  assets  for  any  losses.  The  authorities  establish,  however, 
that  while  the  executors  would  be  liable  to  trade  creditors  for 
all  debts  contracted  by  them  in  the  operation  of  the  business 
after  Mr.  Robertson’s  death,  and  while  those  trade  creditors 
would  be  entitled  by  subrogation  to  indemnity  out  of  the  estate, 
their  right  of  indemnity  is  only  co-extensive  with  the  right  of 
the  executors  to  resort  legitimately  to  assets  of  the  estate. 
In  other  words,  if,  as  is  provided  by  para.  15  of  this  will,  the 
j executors  are  authorized  to  employ  in  the  conduct  of  the  busi- 
I ness  only  the  real  and  personal  property  connected  therewith, 
the  rest  of  the  estate  is  immune  from  the  claims  of  any  creditors 
I coming  into  existence  after  the  death  of  the  testator.  In  this 
connection  Williams  on  Executors,  12th  ed.  1930,  pp,  1173-6; 

, 14  Halsbury,  2nd  ed.  1934,  pp.  387,  389;  Thompson  v.  Andrews 

I (1832),  1 My.  & K.  116,  39  E.R.  625;  Cutbush  v.  Cutbush  (1859), 
t 1 Beav.  184,  48  E.R.  910;  Ex  parte  Garland  (1804),  10  Ves.  120, 
32  E.R.  786;  and  Emith  v.  Smith  (1867),  13  Gr.  81,  may  be  cited. 

While  I agree  then  that  questions  5 and  6 should  be  answered 
i in  such  a way  as  to  indicate  that  assets  should  be  paid  over 
upon  realization  without  waiting  until  all  the  remaining  estate 
I is  liquid  and  transferable,  question  5(a)  should  not  be  answered 

I in  such  a way  as  to  give  full  effect  to  its  present  form.  The 

draftsman  of  the  motion  has  departed  from  the  language  of 
para.  15  of  the  will.  I would  prefer  to  say  that  the  trustees, 

! who  have  now  been  properly  appointed  under  the  provisions  of 

I para.  22  of  the  will,  are  entitled  to  have  paid  and  assigned  to 

j them  forthwith  the  whole  of  the  remainder  of  the  rest  and 

I residue  of  the  capital  of  the  estate  exclusive  of  all  the  real  and 

I personal  property  connected  with  business  of  the  Evening 

j Telegram,  so  that  the  answer  to  part  (a)  of  the  question  will 

I conform  with  the  wording  of  para.  15.  If  counsel,  or  their 

I respective  clients,  cannot  agree  upon  what  constitutes  the  real 

and  personal  property  connected  with  the  business  of  the 
Evening  Telegram,  then  they  may  apply  to  the  Court  for  fur- 
ther directions  in  that  behalf.  Question  5(b)  should  be  an- 
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swered  in  the  affirmative,  and  it  is  unnecessary  to  make  any 
reply  to  question  6. 

The  answer  to  question  7 presents  no  little  difficulty.  The 
question  is  framed  in  this  way: 

“7.  Who  is  entitled  to  the  income  arising  from  the  assets 
of  the  said  estate  including  the  profits  of  The  Evening  Telegram 
business  after  the  death  of  the  last  survivor  of  the  widow  and 
both  sons  of  the  said  John  Ross  Robertson,  deceased,  and  pend- 
ing completion  of  the  transfer  of  the  capital  assets  of  the  said 
estate  in  accordance  with  the  provisions  of  paragraph  22  of 
the  said  will  and  when  are  such  persons  entitled  to  receive  it?” 

Counsel  representing  the  next-of-kin  in  careful  argument 
contend  that,  as  the  will  is  silent  as  to  the  disposition  of  income 
during  the  period  which  must,  upon  my  interpretation,  inter- 
vene between  the  date  of  the  death  of  the  widow  and  the  trans- 
mission to  the  appointed  trustees  of  capital  assets,  an  intestacy 
ensues  with  respect  to  such  income.  They  point  out  that  in 
this  case  there  is  not  an  absolute  gift  of  income  in  favour  of  the 
Hospital  but,  on  the  contrary,  that  the  testator  imposed  as  a 
condition  precedent  the  obligation  of  the  appointed  trustees  to 
execute  a deed  before  the  Hospital  could  become  entitled  to  the 
enjoyment  of  its  gift.  It  is  urged  that  such  a requirement  is 
not  merely  an  administrative  delay  but  constitutes  a condition 
to  which  the  Hospital  must  submit  before  it  can  receive  the 
benefits  provided  by  para.  22  of  the  will.  Particular  reliance  is 
placed  upon  the  following  statement  contained  in  Theobald  on 
Wills,  10th  ed.  1947,  p.  398:  “(b)  But  where  the  payment  is 

deferred  for  reasons  personal  to  the  legatee,  the  gift  will  not 
vest  till  the  appointed  time.”  This  passage  was  referred  to  with 
approval  by  the  late  Mr.  Justice  Middleton  in  Re  McFarlane^ 
[1934]  O.R.  383,  [1934]  3 D.L.R.  457,  and  by  Lord  Macmillan 
in  the  judgment  of  the  Privy  Council  in  Browne  v.  Moody  et  al., 
[1936]  A.C.  635,  [1936]  2 All  E.R.  1695,  [1936]  O.R.  422“, 
[1936]  4 D.L.R.  1,  [1936]  3 W.W.R.  59.  It  is  said  that  the 
principle  is  applicable  here  because  the  will  did  not  nominate 
any  person  to  receive  the  income  during  the  period  between  the 
death  of  the  testator’s  widow  and  the  appointment  of  trustees 
by  the  Hospital,  and  accordingly  that  any  intention  of  inter- 
mediate gift  was  inferentially  abrogated. 
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A cautious  reading  of  the  will  persuades  me  that  the  con- 
tention put  forward  on  behalf  of  the  next-of-kin  cannot  prevail. 

In  the  first  place,  where  the  meaning  of  a will  is  doubtful, 
the  Court  acts  on  the  presumption  that  the  testator  did  not 
intend  to  die  either  wholly  or  even  partially  intestate,  provided 
always  that  on  a fair  and  reasonable  construction  there  is  no 
ground  for  a different  conclusion.  Here  it  is  difficult,  if  not  im- 
possible, to  discern  a hiatus  such  as  would  defeat  the  deceased’s 
obvious  plan  to  dispose  of  his  entire  property  by  will.  As  has 
been  said  on  countless  occasions,  the  meaning  to  be  given  to  a 
will,  and  to  every  part  of  it,  is  to  be  determined  always  in  accord- 
ance with  the  intention  of  the  testator  as  it  appears  from  a 
consideration  of  the  whole  document.  In  this  case  the  late 
Mr.  Robertson’s’  predominant  wish  was  to  contribute  toward 
the  maintenance  of  the  Hospital  for  Sick  Children,  and  that 
fact  must  be  borne  in  mind  constantly  when  examining  the 
will.  If  that  is  done,  it  will  be  seen  at  once  that  there  are  words 
in  para.  22  which  demonstrate  that  the  Hospital  was  meant  to 
receive  all  the  income  from  and  after  the  death  of  the  last  sur- 
viving life  tenant.  The  use  of  the  word  “said”  before  the  word 
“income”  where  the  latter  first  appears  in  the  paragraph  is  most 
significant.  Great  judges  have  often  mentioned  that,  if  possible, 
effect  should  be  given  to  every  word  which  is  to  be  found  in  the 
instrument  being  considered.  In  making  use  of  the  word  “said” 
the  testator  must  have  intended  to  have  reference  to  the  phrase 
“the  general  income  of  my  estate”  as  it  appears  in  para.  16  of 
the  will,  and  accordingly  it  is  a logical  conclusion  that  he  con- 
templated that  the  Hospital  would,  if  eligible,  be  entitled  to  all 
income  after  the  death  of  the  last  life  tenant  and  even  before 
all  the  capital  of  the  estate  was  passed  over  to  the  trustees  to  be 
appointed,  since  the  inclusion  of  the  word  “said”  suggests  a 
continuity  of  disposition  of  income  rather  than  an  intermediate 
lapse  on  the  death  of  the  widow  and  a new  gift  of  income  follow- 
ing the  transfer  of  capital  assests  to  the  trustees.  In  other 
words,  even  though  payment  of  the  income  to  the  Hospital  was 
to  be  deferred  as  an  incident  of  administration,  the  death 
of  the  last  life  tenant  was  the  factor  which  introduced  the  right 
of  the  Hospital  to  the  income. 

Nor  can  the  importance  of  the  phrase  “in  the  manner,  upon 
the  terms  and  for  the  period  hereinafter  set  forth”  in  the 
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^‘Thirdly”  clause  of  para.  16,  be  ignored.  It  must  have  refer- 
ence to  the  terms  imposed  by  para.  22,  and  if  that  is  so  there  is 
further  evidence  of  a desire  on  the  part  of  the  testator  to  avoid 
any  break  in  the  continuity  of  the  Hospital’s  benefits. 

The  doctrine  expressed  in  the  passage  quoted  above  from 
Theobald  does  not  seem  to  have  any  application  to  this  case 
because  it  is  concerned  with  the  question  whether  on  a certain 
state  of  facts  there  can  be  a vesting  before  the  right  of  posses- 
sion arises.  Consideration  of  that  problem  would  have  been 
much  more  apt  during  the  period  when  the  life  tenants  were 
alive,  but  I cannot  appreciate  its  bearing  now  that  the  life 
estates  have  been  determined.  In  any  event,  apart  from  merely 
naming  some  trustees,  there  is  no  condition  precedent  imposed 
upon  the  actual  beneficiary,  the  Hospital  for  Sick  Children. 
It  is  not  called  upon  to  do  anything  to  become  entitled  to  the 
enjoyment  of  the  gift.  The  only  condition  prescribed  by  the 
testator  is  that  the  trustees,  when  appointed,  must  execute  a 
deed  agreeing  to  pay  the  income  to  the  Hospital  upon  certain 
terms. 

In  my  opinion,  therefore,  the  will  does  not  permit  of  a con- 
struction which  would  have  the  effect  of  depriving  the  Hospital 
of  the  testator’s  bounty  during  such  time  as  the  assets  are  being 
realized  and  trustees  are  being  selected.  Difficulties  might  have 
been  encountered  in  realization,  and  some  delay  may  still  ensue 
before  the  Telegram  business  and  real  property  are  sold,  and  it 
is  almost  beyond  reason  to  suggest,  as  the  next-of-kin  do,  that 
the  will  sanctions  disinheritance  of  the  Hospital  in  the  interval. 
I think  that  the  document  contains  a clear  expression  on  the 
part  of  the  testator  that  the  income  of  the  estate  was  to  be 
distributed  in  the  manner  set  forth  in  para.  16  until  the  death  of 
the  last  life  tenant  and  thereafter  to  the  appointed  trustees  for 
the  benefit  of  the  Hospital  for  Sick  Children,  subject  always  to 
observance  of  the  rules  laid  down  in  para.  22,  and  that  any  delay 
in  enjoyment  by  the  Hospital  following  the  death  of  the  widow 
is  not  a matter  involving  vesting  but  rather  one  of  administra- 
tion. 

Counsel  for  the  Hospital  offered  para.  3 of  the  judgment 
of  Mr.  Justice  McTague  as  a complete  answer  to  the  contention 
put  forward  by  the  next-of-kin.  It  was  argued  that  the  para- 
graph expressly  declares  that  there  is  no  intestacy  of  income 
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after  the  date  of  the  death  of  the  testator’s  widow,  and  while 
it  is  true  that  a literal  interpretation  of  the  wording  contained 
in  the  paragraph  would  seem  to  carry  such  a result,  I am  con- 
vinced, after  reading  the  reasons  for  judgment  of  Mr.  Justice 
McTague,  that  it  was  not  his  intention  to  deal  with  anything 
but  the  question  of  the  surplus  income  to  the  date  of  the  death 
of  the  widow,  and,  accordingly,  that  his  judgment  is  not  con- 
clusive upon  the  point. 

To  sum  up,  I hold  that  the  Hospital  for  Sick  Children  became 
entitled  to  income  earned  by  the  assets  of  the  estate  following 
the  death  of  the  widow,  and  that  it  is  entitled  to  receive  such 
income  at  such  times  and  in  such  manner  as  is  usual  in  the  cir- 
cumstances and  as  the  will  directs.  Until  the  Telegram  busi- 
ness is  disposed  of,  the  profits  derived  therefrom  should  be  paid 
to  the  appointed  trustees  yearly  after  a proper  audit  or  at  more 
frequent  intervals  if  the  circumstances  of  the  business  permit. 
No  difficulty  should  arise  in  this  regard.  The  appointed  trus- 
tees will  then  decide  whether  the  income  should  be  turned  over 
to  the  Hospital. 

Question  8 does  not  involve  an  interpretation  of  the  will  but 
raises  a serious  matter  affecting  the  rights  of  the  beneficiaries. 
The  question  is  phrased  in  this  way: 

“Who  will  be  entitled  to  receive  the  refundable  portion  of 
the  Excess  Profits  Tax  paid  in  respect  of  the  income  arising 
out  of  the  operation  of  The  Evening  Telegram  business  prior 
to  the  death  of  the  last  survivor  of  the  widow  and  both  sons 
of  the  said  John  Ross  Robertson?” 

When  I first  read  the  question  it  did  not  appear  to  present 
any  great  difficulty  and  I was  so  bold  as  to  make  that  observation 
when  counsel  for  the  executors  opened.  The  ensuing  argument 
and  my  intervening  struggle  have  demonstrated  that  the  problem 
is  not  only  novel  but  by  some  considerable  measure  the  most 
troublesome  of  all  those  emerging  from  the  two  motions. 

After  an  exhaustive  review  of  the  relevant  statutes  and  the 
cases  cited  I am  convinced  that  the  refunds,  when  made,  should 
go  to  the  estates  of  the  next-of-kin.  In  other  words,  I find  that 
I re-affirm  the  opinion  which  I expressed  during  the  course  of 
argument. 

As  has  already  been  mentioned,  Mr.  Justice  McTague  de- 
clared that  the  next-of-kin  became  entitled  to  the  surplus  income 
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of  the  estate  during  the  period  from  the  31st  May  1939  to 
the  11th  July  1947,  the  date  of  the  death  of  the  widow.  The 
evidence  discloses  that  from  time  to  time  the  executors  paid 
certain  sums  to  the  Crown  in  respect  of  the  newspaper  business 
under  the  provisions  of  The  Excess  Profits  Tax  Act,  1940  (Dorn.),, 
c.  32,  and  amendments  thereto,  and  that  the  refundable  portions 
thereof  referable  to  the  years  ending  on  31st  May  in  each  of  the 
years  1943,  1944,  1945,  and  1946  total  $170,692.74.  In  respect 
of  each  of  the  years  in  which  excess  profits  tax  was  paid,  the 
amount  thereof  (including  the  refundable  portion)  was  deducted 
from  the  profits  of  the  operation  of  the  business  of  The  Tele- 
gram, the  balance  of  the  profits  then  remaining  was  added  to 
the  income  of  the  estate  from  other  sources  and  the  sum  total 
thus  obtained  was  distributed  among  the  beneficiaries  entitled 
to  participate  in  the  income  of  the  estate.  None  of  these  refund- 
able portions  has  yet  been  received  by  the  executors,  but  they 
now  seek  guidance  from  the  Court  as  to  the  proper  destination 
of  the  moneys  when  the  same  come  back  into  their  hands. 
Those  appearing  for  the  estates  of  the  next-of-kin  contend  that 
the  moneys  should  be  paid  to  those  estates;  the  Hospital  for 
Sick  Children  and  the  appointed  trustees  take  the  position  that 
the  moneys  should  go  to  the  Hospital. 

An  outline  of  the  relevant  statutory  enactments  is  perhaps 
desirable.  The  Act  was  first  passed  in  1939,  but  was  revised 
in  1940.  Section  3 of  the  1940  Act  creates  the  obligation  to  pay 
by  stipulating  that  in  addition  to  all  other  taxes  or  debts  there 
shall  be  “assessed,  levied  and  paid  upon  the  annual  profits  or 
upon  the  annual  excess  profits  ...  a tax  as  provided  for  in  the 
First  Part  of  the  Second  Schedule  to  this  Act  or  a tax  as  pro- 
vided for  in  the  Second  Part  of  the  said  Schedule  whichever  is 
the  greater.” 

By  1942-43,  c.  26,  the  Act  was  amended  so  far  as  individuals 
were  concerned  by  imposing  a 10  per  cent,  levy  on  all  profits 
or  a 100  per  cent,  tax  upon  excess  profits,  whichever  was  the 
greater  amount,  and  that  general  scheme  of  taxation  was  con^ 
tinned  to  1st  January  1947. 

The  1942  enactment  also  introduced  s.  18,  which  provided 
that: 

“There  shall  be  refunded  to  the  taxpayer  an  amount  equal 
to  twenty  per  centum  of  the  profits  above  the  point  at  which 
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! the  tax  calculated  under  the  First  Part  of  the  Second  Schedule 
I is  equal  to  the  tax  calculated  under  the  Second  Part  of  the 
I Second  Schedule  if  such  profits  have  been  paid  by  way  of  taxes 
I under  the  Income  War  Tax  Act  and  this  Act  to  the  Receiver 
General  of  Canada.” 

The  section  also  contained  a provision  for  determining  the 
date  upon  which  the  refunding  payments  were  to  be  made  and 
permitted  the  taxpayer,  if  certain  conditions  were  met  and  with 
the  consent  of  the  Governor  in  Council,  to  assign  his  right  to 
the  same  as  security  for  capital  expenditures  calculated  to 
contribute  to  the  post-war  conversion.  In  1945  the  application 
of  this  section  was  brought  to  an  end  and  if  I correctly  appre- 
hend the  effect  of  the  terminating  legislation,  this  estate  will 
not  receive  repayments  with  reference  to  taxation  periods  after 
the  31st  December  1946. 

I Before  turning  to  the  statutes  and  the  regulations  passed 
I thereunder,  it  is  well  to  make  reference  to  certain  well-established 
j and  clearly  pertinent  legal  principles. 

In  the  first  place,  and  notwithstanding  the  introductory 
words  of  para.  16  of  the  will,  it  should  be  remembered  that  the 
effect  of  the  judgment  of  Mr.  Justice  McTague  was  to  vest  in 
the  next-of-kin,  until  the  11th  July  1947,  all  income  of  the 
estate  not  required  for  the  payment  of  estate  debts  and  legacies 
or  for  the  proper  expenses  of  the  business  of  the  Evening 
Telegram:  14  Halsbury,  2nd  ed.  1934,  p.  368.  Can  it  be  truly 

said  that  the  refundable  portion  of  excess  profits  tax  was  an 
expense  of  the  business  in  the  normal  sense  of  the  word?  I 
think  not,  for  it  is  my  impression  that  a levy  under  The  Excess 
Profits  Tax  Act,  1940,  like  one  for  income  tax,  was  not  a deduc- 
tion which  had  to  be  made  in  order  to  arrive  at  profits  or  income; 
it  was  the  Crown’s  share  of  those  profits.  As  Lord  Justice 
Cohen  observed  in  Yeovil  Rural  District  Council  v.  South  Somer- 
set and  District  Electricity  Co.,  Ltd.,  [1947]  1 All  E.R.  669  at 
677:  “ . . . excess  profits  tax  cannot  properly  be  described  as 

an  expense  incurred  in  earning  profit,  but  is  really  an  applica- 
tion of  profit  when  earned.”  If  that  is  so,  then  here  the  Crown’s 
interest  in  the  profits  is  limited  to  the  amount  of  the  tax  only, 
and  property  in  the  refundable  portion  never  passed  out  of  those 
who  were  entitled  to  the  income  for  the  periods  to  which  the 
refundable  portions  are  referable. 
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A good  deal  of  argument  on  behalf  of  the  residuary  bene- 
ficiaries was  tendered  in  support  of  the  theory  that  because  the 
tax,  including  the  refundable  portion,  was  required  to  be  paid 
by  the  executors  before  the  “divisible  profits”  (see  para.  16  of 
the  will)  could  be  ascertained,  only  the  balance  of  the  income 
would  belong  to  beneficiaries  or  next-of-kin.  But  that  argu- 
ment overlooks  the  fact  that  the  consequence  of  the  judgment 
referred  to  above  was  to  vest  in  the  next-of-kin  all  surplus 
income  of  the  estate  not  needed  for  the  other  purposes  mentioned 
in  para.  16.  Following  the  commencement  of  the  period  of  in- 
testacy, the  next-of-kin  enjoyed  an  equitable  right  to  all  income 
other  than  that  required  to  pay  business  expenses,  debts,  and 
legacies,  and  they  could  call  upon  the  executors  to  account  for 
the  dispositions  of  all  moneys  entering  their  hands.  Payment 
of  the  tax  under  the  1942  Act  did  not  release  the  executors  to 
the  extent  of  the  amount  paid:  an  obligation  persisted  subse- 

quently to  account  for  those  moneys  which  were  to  re-enter 
their  hands  in  the  future.  That  refundable  portion  is  therefore 
an  asset  of  the  next-of-kin;  it  was  their  money  which,  but  for 
the  Act,  would  have  been  received  by  them  in  the  accounting 
period  following  the  accrual  of  the  particular  income. 

It  was  argued  in  support  of  the  contrary  view  that  clause  16, 
when  read  in  conjunction  with  Mr.  Justice  McTague’s  judgment, 
limits  the  share  of  the  next-of-kin  to  that  part  of  the  earnings 
from  the  Evening  Telegram  business  which  might  be  described 
as  “properly  divisible  as  profits”  and  that  phrase  reduces  their 
interest  to  the  net  profits  computed  after  excess  profits  taxes 
are  deducted.  With  respect,  however,  it  is  wrong  to  think  that 
the  Court  was  there  limiting  its  decision  to  “properly  divisible 
profits”.  It  was  concerned  with,  and  did  actually  decide  that 
the  next-of-kin  were  entitled  to,  all  income  of  the  estate  not 
specifically  bequeathed  under  that  part  of  para.  16  of  the  will 
which  precedes  the  “Fourthly”  sub-clause. 

The  residuary  beneficiaries  also  contended  that  as  the  tax 
was  to  be  paid  by  the  executors  under  the  Act  and  not  by  the 
next-of-kin,  the  latter  acquired  no  interest  in  the  moneys  used 
to  pay  the  refundable  portion.  But  it  matters  little  who  complied 
with  the  provisions  of  the  Act  as  to  payment  so  long  as  it  is 
established  that  the  moneys  used  were  those  of  the  next-of-kin. 
It  is  true  that  ss.  50  and  51  of  The  Income  War  Tax  Act,  R.S.C. 
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1927,  c.  97  (made  applicable  to  The  Excess  Profits  Tax  Act  by 
s.  14  of  that  Act)  cast  a duty  upon  the  executors  to  pay  the  tax, 
but  in  doing  so  in  this  instance  they  resorted  to  funds  which 
were  the  property  of  the  next-of-kin.  In  that  sense  the  next-of- 
kin,  and  not  the  executors,  paid  the  tax. 

I am  satisfied,  therefore,  that  the  repayment  should  enure 
to  the  benefit  of  the  estates  of  those  next-of-kin,  rather  than  to 
the  residuary  beneficiaries. 

The  scheme  and  language  of  the  Act  supports  that  view.  It 
is  obvious  that  s.  18  was  inserted  in  1942  when  the  rate  of 
excess  profits  tax  was  increased  to  100  per  cent.,  to  provide  an 
incentive  to  the  taxpayer  to  continue  to  produce  surplus  earn- 
ings. The  portion  to  be  restored  was  not  a tax  as  that  word  is 
usually  understood,  but  rather  a compulsory  loan  extracted  for 
the  purposes  of  the  grave  emergency  caused  by  the  war.  What- 
ever the  repayments  may  be  termed,  in  law  or  otherwise,  they 
really  represent  restitution  to  the  person  whose  money  was 
temporarily  appropriated,  and  it  would  seem  most  unfair  to 
have  those  moneys  diverted  by  chance  to  persons  who  were 
not  entitled  to  receive  them  at  the  time  when,  but  for  the  Act, 
there  would  have  been  distribution.  Those  opposing  the  next- 
of-kin  contend  that  s.  3 of  the  Act  imposes  a levy  of  the  whole 
amount  payable  and  that  s.  18  subsequently  creates  a new 
obligation  in  the  nature  of  a debt  from  the  Crown  to  the  estate, 
but,  in  my  opinion,  the  language  of  the  Act  does  not  sustain 
that  interpretation.  The  primary  word  “refunded”  demon- 
strates that  whatever  may  be  the  method  of  computation  of  the 
amount  to  be  repaid,  some  part  of  that  which  was  advanced 
originally  was  intended  to  be  restored  to  the  persons  whose 
money  it  was.  The  words  “repaid”  and  “repayable”  elsewhere 
in  s.  18  deny  the  suggestion  that  there  was  being  established  a 
new  statutory  debt  as  distinct  from  the  mere  obligation  to  give 
back  what  had  been  temporarily  appropriated.  Subs.  6 of  that 
section,  as  enacted  by  1947,  c.  32,  s.  3,  is  also  particularly 
significant,  because  it  permits  regulations  to  be  passed  to  pro- 
vide that  if  a taxpayer  has  paid  excess  profits  tax  in  respect  of 
a partnership  and  has  since  died,  the  refundable  portion  which 
is  to  be  paid  to  his  legal  representative  is  that  portion  of  the 
amount  refundable  to  the  partnership  to  which  the  taxpayer 
would  be  entitled  if  the  whole  amount  were  paid  to  the  partner- 
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ship,  and  by  Order  in  Council,  P.C.  863  regulations  were  passed 
with  the  result,  inter  dlia^  that  the  estate  of  a deceased  partner 
is  to  be  paid  that  share  of  the  amount  to  be  refunded  which  is 
proportionate  to  the  interest  of  the  deceased  in  the  partnership 
in  the  taxation  year  or  years  in  which  the  tax  was  paid.  Those 
enactments  seem  to  be  a plain  denial  of  the  position  asserted 
by  the  residuary  beneficiaries,  as  does  the  whole  scheme  and 
purpose  of  the  Act,  which  manifestly  was  designed  to  produce 
immediately  and  for  the  duration  of  the  war  increased  revenue 
by  a method  of  involuntary  advances  by  those  whose  moneys 
were  liable  for  payment  of  the  tax  itself. 

While  the  question  now  being  considered  has  not  heretofore 
been  the  subject  matter  of  binding  judicial  expression,  counsel 
for  the  residuary  beneficiaries  did  rely  upon  certain  words 
employed  by  Lord  Wright  in  his  judgment  in  L.C.,  Ltd.  v.  G.B. 
OUivanty  Ltd.  et  al.y  [1944]  1 All  E.R.  510.  In  that  case  the 
House  of  Lords,  in  considering  an  agreement  which  provided, 
among  other  things,  that  the  consideration  for  the  sale  of  the 
goodwill  of  a business  should  be  payment  in  each  of  the  next 
eight  years  of  “ . . . one-half  the  sum  which  the  auditors  of  the 
purchasers  . . . should  certify  to  be  the  profits  of  such  financial 
year”,  without  deduction  for  income  tax,  decided  that  excess 
profits  tax  was  rightly  deducted  in  ascertaining  the  profits 
since  the  special  provisions  of  the  contract  relating  to  deduc- 
tions did  not  permit  the  subtraction  of  excess  profits  tax  before 
striking  the  profit  balance.  While  the  opinions  expressed  by 
the  majority  of  the  learned  law  lords  are  not  relevant  to  the 
issue  before  me.  Lord  Wright  did  conclude  his  judgment  in  this 
way:  “If  or  when  the  20  per  cent,  return  of  moneys  paid  as 

excess  profits  tax  materialises,  the  8 years’  period  of  the  agree- 
ment will  have  expired  and  it  will  be  too  late  for  the  appellants 
to  profit  from  any  return  or  repayment.”  The  vendors  were 
the  appellants.  It  will  be  observed  that  those  words  were 
quite  unnecessary  to  a determination  of  the  question  there  in- 
volved, but  I say  at  once  that  if  the  same  conditions  here  applied 
I would  be  greatly  influenced  by  an  obiter  dictum  from  such  a 
profound  source.  However,  the  enactment  to  which  reference 
was  there  made  was  fundamentally  different  from  the  statutes 
I am  called  upon  to  consider.  As  intimated  by  Lord  Wright, 
the  obligation  to  refund  a portion  of  the  tax  was  not  an  absolute 
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one  in  England.  Under  s.  28  of  The  Finance  Act,  1941,  4-5 
Geo.  VI,  c.  30,  an  amount  to  be  ascertained  would  be  repaid 
“if  such  conditions  as  Parliament  may  hereafter  determine  are 
satisfied  ...  at  such  date  as  Parliament  may  hereafter  deter- 
mine.” Lord  Goddard  in  his  judgment  as  a member  of  the 
Divisional  Court  in  the  Yeovil  case  (1946) , 175  L.T.  493  at  494, 
has  termed  the  incident  of  repayment  under  the  English  Act 
“a  problematical  chance”,  while  under  s.  18  of  the  Canadian 
Act  the  engagement  of  restoration  to  the  taxpayer  is  unquali- 
fied, except  as  to  time.  Had  the  English  Act  been  so  phrased 
as  to  provide  for  an  inevitable  return  of  the  20  per  cent.,  then 
Lord  Wright  might  not  have  been  tempted  to  make  the  obser- 
vation quoted  above,  even  in  the  type  of  case  there  being  re- 
viewed. I am  satisfied  that  the  words  used  by  him  are  not 
appropriate  to  this  country,  where  the  person  out  of  whose 
funds  the  refundable  portion  is  advanced  is  entitled  to  expect, 
without  reservation,  that  those  moneys  will  be  restored  to 
him  or  to  those  who  succeed  him. 

On  the  basis  of  the  foregoing,  therefore,  there  will  be  a 
declaration  that  the  next-of-kin  of  the  deceased  are  entitled  to 
receive  the  refundable  portion  of  the  excess  profits  tax  paid  in 
respect  of  the  income  arising  out  of  the  operation  of  the  Evening 
Telegram  during  the  period  with  which  we  are  concerned.  Any 
other  result  would  have  the  effect  of  requiring  the  next-of-kin 
to  bear  the  burden  of  a disbursement  because  it  was  called  a 
tax,  which,  to  the  extent  that  there  is  to  be  a refundable  portion, 
was  no  tax,  and  indeed,  in  the  final  analysis  was  not  even  a dis- 
bursement. Such  a consequence  would  be  not  only  absurd  but 
quite  unjust. 

Perhaps  some  confirmation  for  my  view  is  to  be  found  in  an 
examination  of  the  effect  of  the  alternative  contention.  If  the 
refundable  moneys  do  not  go  to  the  next-of-kin,  who  would 
receive  them?  Counsel  for  the  Hospital  for  Sick  Children  and 
the  appointed  trustees  suggest  that  the  Hospital  should  be  the 
recipient  of  those  moneys  by  reason  of  the  provisions  of  clause 
22  of  the  will.  But  to  accede  to  that  proposal  would  be  to  have 
the  Hospital  receive,  in  1948  or  later,  income  earned  prior  to 
31st  May  1946,  which  would  be  quite  wrong.  There  was  also 
some  intimation  that  perhaps  the  repayments  should  be  treated 
as  capital  accretions,  but  surely  that  is  unsound,  for  such  a 
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process  would  amount  to  a capitilization  of  income  in  violation 
of  the  provisions  of  The  Accumulations  Act,  R.S.O.  1937,  c. 
153,  and  in  direct  breach  of  the  terms  of  the  judgment  of  Mr. 
Justice  McTague.  Further  consideration  of  that  alternative  is 
completely  unnecessary,  however,  as  I prefer  to  think  that  the 
moneys  when  received  will  actually  constitute  repayment  of 
income  earned  in  the  years  prior  to  1946  but  appropriated  by 
the  Crown  as  an  imperative  loan  before  the  executors  could 
distribute  such  income  to  those  entitled. 

It  was  argued  on  behalf  of  the  next-of-kin  that  the  question 
might  be  decided  by  analogy  to  cases  such  as  In  re  Morley; 
Morley  v.  Haig,  [1895]  2 Ch.  738,  and  Re  Armstrong  (1924), 
55  O.L.R.  639,  which  hold  that  a tenant  for  life  is,  in  most 
circumstances,  entitled  to  overpayments  made  to  preserve  the 
capital  of  the  fund  or  estate  involved,  but  it  is  plain  that  differ- 
ent principles  apply.  One  sharp  difference  is  that  here  the 
executors  paid  the  proper  amount  under  the  Act;  there  was 
never  an  overpayment  of  the  sort  being  considered  in  those 
judgments. 

It  was  also  claimed  that  cases  such  as  In  re  Fulford;  Fulford 
V.  Hyslop,  [1931]  Ch.  71,  and  Dale  v.  Mitcalfe,  [1927]  2 K.B. 
491,  affirmed  [1928]  1 K3.  383,  decided  under  s.  25  of  the 
English  Income  Tax  Act  of  1918  furnish  some  direction  on  this 
subject,  but  that  cannot  be  so  having  regard  to  the  essential 
variations  in  the  structure  and  language  of  the  two  Acts. 

Questions  9 and  10  may  be  dealt  with  together.  They  read 
as  follows: 

“9.  Is  the  power  of  election  relating  to  the  sale  of  The 
Evening  Telegram  property,  as  defined  in  the  said  will,  given  to 
— (a)  Trustees  appointed  under  the  provisions  of  paragraph 
22  of  the  said  will;  or  (b)  the  Trustees  of  The  Hospital  for  Sick 
Children  appointed  pursuant  to  the  provisions  of  its  incor- 
porating statutes? 

‘TO.  How  and  when  is  the  power  of  election  referred  to  in 
Question  9 to  be  exercised?” 

In  short,  the  executors  wish  to  know  who  are  the  trustees 
in  whom  is  vested  the  right  of  election  by  the  second  last  sen- 
tence of  para.  22  and  when  and  how  such  election  is  to  be 
exercised.  It  is  essential  that  the  executors  have  an  answer 
to  those  questions  because  they  should  be  properly  informed 
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as  to  whether  they  have  the  right  to  sell  the  real  property  used 
in  connection  with  the  Evening  Telegram  business  when 
negotiating  for  a sale  of  the  business,  and  certainly  before 
entering  into  an  enforceable  contract  for  such  sale. 

It  is  plain  to  me  that  the  words  “the  Trustees  of  the 
Hospital  for  Sick  Children”  in  the  sentence  in  question  refer 
to  the  Trustees  of  the  Hospital  for  Sick  Children  who  have 
been  constituted  and  declared  a body  corporate  under  5 Geo. 
V.,  c.  89,  as  amended  by  9 Geo.  V.,  c.  121,  and  12-13  Geo.  V.,  c. 
153,  and  that  those  trustees  must  exercise  their  power  of  elec- 
tion in  writing  delivered  to  the  executors  of  the  estate  before 
the  latter  enter  into  an  agreement  for  the  sale  of  the  land  and 
buildings.  No  special  form  of  document  is  required  for  the 
purpose.  I am  also  satisfied  that  there  can  only  be  one  election 
by  instrument,  and  that  once  made  it  is  binding  for  all  purposes 
and  irrevocable. 

Questions  11  and  12  may  likewise  be  disposed  of  at  the 
same  time.  They  are  now  phrased  in  this  way: 

“11.  After  transfer  from  time  to  time  of  assets  of  the  said 
estate  or  the  proceeds  thereof  to  Trustees  appointed  under  the 
provisions  of  paragraph  22  of  the  said  will,  is  there  any  obliga- 
tion on  the  Trustees  of  the  said  estate  in  respect  of  assets  so 
transferred  to  enforce  the  terms  of  the  trusts  imposed  on  or 
the  agreements  made  by  the  said  appointed  Trustees  including 
the  payments  to  the  annuitants? 

“12.  After  transfer  of  all  assets  of  the  said  estate  or  the 
proceeds  thereof  to  Trustees  appointed  under  the  provisions  of 
paragraph  22  of  the  said  will,  is  there  any  further  obligation  on 
the  Trustees  of  the  said  estate  remaining  and,  if  there  is  any 
such  obligation,  by  whom  is  such  obligation  enforceable?” 

When  the  motion  was  first  launched  question  11  did  not  con- 
tain the  words  which  I have  italicized.  They  were  added  with 
the  consent  of  all  counsel  during  the  course  of  argument. 

After  transfer  to  the  appointed  trustees  the  assets  which 
come  into  their  hamds  will  be  held  by  them  under  the  trusts 
set  out  in  para.  22  and  the  remaining  annuitants  and  the  four 
charities  will  then  constitute  the  cestuis  que  trust.  From  that 
time  forward  no  obligation  would  ordinarily  repose  in  the 
executors  to  see  that  the  subsequent  trusts  were  fulfilled.  I 
have  in  mind  the  judgments  in  Re  Hammond  (1920),  18  O.W.N. 
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253;  Re  Sproule  (1924),  26  O.W.N.  251  and  Hayes  v.  Oatley 
(1872),  L.R.  14  Eq.  1.  In  this  case  para.  22  requires  the 
appointed  trustees  to  execute  a deed,  although  the  paragraph 
is  silent  as  to  the  identity  of  the  other  party  to  such  deed.  What 
the  appointed  trustees  have  done  is  to  deliver  to  the  executors 
a deed  poll  addressed  to  the  latter  and  to  their  successors  and 
to  “whomsoever  else  it  may  concern”.  The  executors,  how- 
ever, take  the  position  that  the  wording  of  the  will  and  of  the 
deed  poll  cannot  imply  any  continuing  responsibility  upon  them. 
Their  counsel  suggests  that  it  could  not  have  been  intended  that 
five  executors  or  succeeding  trustees  should  be  kept  in  office  in- 
definitely without  assets  and  with  little  or  practically  no  right  of 
supervision  over  the  subject  matter  of  the  trusts. 

I believe  that  the  testator  intended  that  upon  the  trust  for 
sale  being  executed  and  upon  transfer  of  the  assets  by  the  execu- 
tors to  the  appointed  trustees  fulfilment  of  the  remaining  trusts 
would  rest  with  the  appointed  trustees  and  not  with  the  executors. 
No  resulting  trust  can  possibly  occur  in  this  case  in  view  of  the 
fact  that  in  the  event  of  a failure  on  the  part  of  the  Hospital  to 
meet  the  conditions  placed  upon  it  the  residue  of  the  estate  is  to 
go  to  the  other  three  charities  named  in  para.  22.  The  annuitants 
will  have  the  right  to  enforce  payment  of  their  annuities  against 
the  appointed  trustees  and  the  contingent  residuary  beneficiaries 
will  be  vigilant  to  see  that  the  testator’s  wishes  are  honoured  by 
the  Hospital. 

In  any  event,  s.  24  of  The  Trustee  Act,  R.S.O.  1937,  c.  165, 
would  seem  to  afford  adequate  protection  to  the  executors  and 
to  give  further  reason  to  answer  the  questions  in  the  way  in  which 
I have  indicated. 

Under  para.  3 of  the  judgment  of  the  late  Mr.  Justice  Middle- 
ton  herein  it  was  held  that  the  executors  were  exonerated  from 
further  responsibility  with  respect  to  the  application  of  income 
paid  to  the  Trustees  of  the  Hospital  for  Sick  Children  under  para. 
16  of  the  will,  and  by  the  same  reasoning  and  a fortiori  they  should 
be  excused  from  further  responsibility  after  transferring  the 
capital  of  the  estate  to  the  appointed  trustees. 

Accordingly,  question  11  should  be  answered  in  the  negative 
and  question  12  should  be  answered  also  in  the  negative  save 
that  there  should  be  some  reservation  to  provide  for  the  obliga- 
tion of  the  executors  to  pass  their  accounts.  Having  regard  to 
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the  answer  to  question  7 perhaps  mention  should  also  be  made 
of  the  duty  cast  upon  the  executors  to  see  that  income  earned 
in  the  interval  between  the  death  of  the  widow  and  the  final 
transmission  of  assets  is  paid  to  the  Hospital  for  Sick  Children, 
and  of  course  the  answer  to  question  8 will  require  the  executors 
to  disburse  the  refundable  portions  of  excess  profits  tax  to  the 
next-of-kin  when  those  moneys  are  returned  by  the  Crown. 

On  the  second  motion  the  appointed  trustees  are  seeking 
the  assistance  of  the  Court  upon  four  matters.  While  the 
motion  was  originally  launched  by  those  who  had  no  status, 
it  has  been  adopted  by  the  recently-appointed  trustees  and  all 
parties  concerned  have  agreed  that  I should  dispose  of  the 
motion  as  if  it  had  been  in  good  standing  when  argued. 

The  first  two  questions  relate  to  the  same  subject  matter 
and  are  in  this  form: 

“1.  Are  the  Trustees  appointed  under  the  provisions  of 
Paragraph  22  of  the  Will  of  the  late  John  Ross  Robertson  re- 
quired to  distribute  as  income  all  amounts  that  may  be  received 
by  them  as  income  arising  from  assets  remaining  in  the  hands 
of  the  said  Trustees  of  the  Estate  or  is  any  part  thereof  to 
be  capitalized? 

“2.  If  any  part  of  the  said  income  is  to  be  capitalized,  in 
what  manner  are  the  proportions  of  income  and  capital  respec- 
tively to  be  calculated? 

At  the  date  of  the  death  of  the  last  life  tenant  the  estate 
consisted  of  trustee  investments,  real  property  and  the  assets 
pertaining  to  the  Evening  Telegram  business.  Since  then  the 
Sherbourne  Street  residence  has  been  sold  and  the  only  remain- 
ing real  estate  is  that  'upon  which  the  newspaper  business  is 
conducted.  The  appointed  trustees  are  therefore  in  some  doubt 
as  to  whether  the  entire  income  earned  after  the  death  of  the 
widow  and  both  before  and  after  transfer  to  them  of  the  residu- 
ary estate  is  to  be  paid  to  the  Hospital  or  whether  some  of  those 
earnings  are  to  be  capitalized  and,  if  so,  to  what  extent. 

In  view  of  the  principles  established  by  the  cases  of  Meyer 
V.  Simonsen  (1852),  5 DeG.  & Sm.  723,  64  E.R.  1316,  and  In  re 
dearie;  Searle  v.  Baker,  [1900]  2 Ch.  829,  it  could  not  be  argued 
that  the  income  upon  the  trustee  investments  and  upon  the  real 
estate  should  have  any  destination  other  than  the  Hospital  for 
Sick  Children,  and  so  far  as  the  earnings  from  those  assets  are 
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concerned,  questions  1 and  2 should  be  answered  in  that  way. 
It  was  suggested,  however,  that  as  para.  22  of  the  will  recog- 
nizes a distinction  between  the  disposition  of  capital  and  income 
— a distinction  which  is  similarly  acknowledged  in  Re  Chambers; 
Chambers  v.  Wood  (1907),  16  O.L.R.  62 — ^the  Court  should 
sanction  the  incidents  which  ordinarily  attach  by  applying  what 
is  commonly  known  as  the  rule  in  Howe  v.  Earl  of  Dartmouth 
(1802),  7 Ves.  137,  32  E.R.  56,  with  respect  to  the  profits  accru- 
ing from  the  Telegram  business  since  the  death  of  the  widow. 
It  is  said  that  as  part  of  its  income  is  to  be  derived  from  an 
unauthorized  asset,  the  Hospital,  which  occupies  a position  akin 
to  that  of  a life  tenant,  should  be  satisfied  with  the  annual 
equivalent  of  4 per  cent,  upon  property  of  the  value  of  that 
asset. 

I do  not  share  that  view,  however,  being  convinced  that  the 
rule  referred  to  is  not  appropriate  in  the  face  of  the  contrary 
intention  of  the  testator  appearing  in  the  will.  The  authorities 
indicate  that  the  rule  must  always  bow  to  a repugnant  inten- 
tion if  such  is  found  in  the  will.  As  was  said  by  Lord  Justice 
James  in  Macdonald  v.  Irvine  (1878),  8 Gh.  D.  101  at  124:  “It 

is  quite  clear  that  the  rule  must  be  applied  unless  upon  the  fair 
construction  of  the  will  you  find  a sufficient  indication  of  in- 
tention that  it  is  not  to  be  applied;  the  burden  in  every  case 
being  upon  the  person  who  says  the  rule  of  the  Court  of  Chancery 
ought  not  to  be  applied  in  the  particular  case.” 

The  authors  of  the  12th  edition  (1930)  of  Williams  on 
Executors,  in  citing  certain  exceptions  to  the  doctrine,  have 
this  to  say  at  p.  915:  “Further,  if  it  appears  from  the  Will  that 
the  testator  intended  the  tenant  for  life  to  receive  the  whole 
income  until  actual  conversion,  the  latter  is  entitled  to  that 
income  until  conversion,  or,  at  any  rate,  until  the  property 
might  have  been  converted  but  for  improper  delay.  A direction 
that  the  tenant  for  life  is  to  receive  the  whole  income  until 
conversion  extends  to  property  not  producing  income  (such  as 
a reversionary  interest),  as  well  as  to  property  of  a wasting 
character.” 

It  is  plain  that  the  tenor  of  the  residuary  clauses  of  this 
will  is  such  as  to  meet  the  onus  cast  upon  the  Hospital  and 
render  the  rule  quite  inapplicable. 
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It  is  to  be  borne  in  mind  that  the  Hospital  does  not  partici- 
pate merely  to  the  extent  of  a life  estate;  it  is  to  receive  the 
benefits  of  a perpetual  charitable  trust  which  can  only  be  for- 
feited by  non-observance  of  the  requirements  laid  down  in 
para.  22.  In  other  words,  the  Court  is  not  being  asked  to 
balance  the  scales  between  life  tenant  and  remainderman.  In- 
deed the  Hospital  almost  gains  an  absolute  interest,  and  from 
that  fact  alone  the  inference  of  intention  to  be  drawn  is  that 
after  para.  22  came  into  force  and  until  it  divests  itself  of  that 
right  by  violating  the  conditions  of  enjoyment  imposed  by  the 
deceased,  the  Hospital  is  to  receive  all  of  the  income  earned  by 
the  residuary  estate. 

That  the  general  rule  must  yield  to  a particular  contrary 
intention  in  this  case  is  demonstrated  also  by  the  actual  words 
employed  in  paras.  16  and  22.  By  the  latter  the  Hospital  is  to 
receive  “the  income”  and  the  appointed  trustees  are  required 
to  execute  a deed  agreeing  to  pay  it  “the  said  income”.  The  use 
of  those  words  and  their  relative  positions  in  the  paragraph 
make  it  plain  that  the  testator  intended  that  after  a certain  date 
the  Hospital  was  to  have  what  he  described  in  para.  16  as  “the 
general  income  of  my  estate;  including  the  net  annual  income 
properly  divisible  as  profits  derived  from  the  Evening  Telegram 
business,  and  the  income  derived  from  the  purchase  money 
thereof  if  and  when  the  same  shall  be  sold”.  Thus  the  deceased 
has  almost  expressly,  and  certainly  inferentially,  denied  the 
application  of  a precept  which  would  have  the  effect  of  convert- 
ing a part  of  the  income  to  capital. 

In  response  to  question  1 on  the  second  motion  then  my 
judgment  will  be  that  under  the  terms  of  para.  22  the  Hospital 
became  entitled  to  the  whole  income  of  the  estate  following 
the  death  of  Mrs.  Cameron.  I think  I should  add  that  it  is  to 
the  credit  of  the  ultimate  residuary  beneficiaries  and  the  an- 
nuitants that  they  did  not  oppose  this  result  though  it  might 
have  been  to  their  advantage  to  do  so. 

Because  of  the  foregoing,  question  2 does  not  require  con- 
sideration. However,  it  should  be  mentioned  that  counsel  were 
substantially  in  agreement  that  if  there  was  to  be  an  appor- 
tionment in  respect  of  profits  earned  by  the  newspaper  that 
whole  asset,  including  the  real  estate  upon  which  the  business 
is  conducted,  would  have  to  be  valued,  at  a date  to  be  con- 
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sidered,  a separate  appraisal  of  the  real  estate  itself  would  have 
to  be  made  and  the  profits  would  then  have  to  be  apportioned 
in  the  same  ratio  as  those  values.  The  Hospital  would  receive 
the  share  of  the  profits  properly  attributable  to  the  realty  and 
an  amount  representing  4 per  cent,  of  the  value  of  the  business 
apart  from  the  realty.  The  balance  of  the  profits  would,  of 
course,  form  part  of  the  corpus  of  the  estate.  This  suggestion 
is  supported  not  only  by  logic  but  by  the  result  in  Meyer  v. 
Simonsen^  supra. 

Questions  3 and  4 on  the  second  motion  were  worded  as 
follows : 

“3.  Are  the  annuities  which  the  Trustees  appointed  under 
the  provisions  of  Paragraph  22  of  the  Will  are  required  to  pay 
chargeable — (a)  entirely  to  income  received  from  the  assets 
in  their  hands;  or  (b)  entirely  to  the  capital  of  such  assets? 

“4.  If  the  answers  to  Question  3(a)  and  (b)  are  both  in  the 
negative,  in  what  manner  are  the  proportions  of  the  annuities 
chargeable  to  income  and  to  capital  respectively  to  be  calcu- 
lated?” 

It  is  my  understanding  that,  unless  a different  intention 
emerges  from  the  will  being  considered,  an  annuity  given  in 
general  terms  and  followed  by  a gift  of  residue  is  payable  out 
of  the  income  of  the  estate  and  that  the  corpus  is  charged  to 
the  full  extent  of  the  deficiency  of  income.  This  general  rule 
is  stated  in  Theobald,  op.  cit.,  pp.  352-3;  Wroughton  v.  Colquhoun 
(1846),  1 DeG.  & 3m.  36,  63  E.R.  960,  and  In  re  Grant;  Walker 
V.  Martineau  (1883),  52  L.J.  Ch.  552. 

Of  course  that  rule  may  be  displaced  by  antagonistic  lan- 
guage in  the  particular  document,  and  Mr.  Carson  argues  that 
this  will  manifests  an  intention  on  the  part  of  its  author  that 
after  the  death  of  the  last  life-tenant  the  annuities  were  to  be 
payable  out  of  corpus  only.  He  relies  upon  the  admittedly 
paramount  desire  of  the  testator  to  benefit  the  Hospital  gener- 
ously, and  suggests  that  it  was  that  desire  which  caused  him 
not  only  to  refrain  from  directing  payment  of  the  annuities  out 
of  income  as  he  had  done  with  respect  to  the  period  preceding 
the  death  of  the  widow  but  also  to  use  words  indicative  of  an 
intention  to  donate  thereafter  the  whole  income  to  the  Hospital 
and  to  charge  the  annual  payments  upon  corpus.  He  points  to 
the  appearance  of  the  words  “the  said  income”  and  “the  income” 
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in  the  paragraph  rather  than  phrases  such  as  “the  remainder 
of  the  income”  or  “the  balance  of  the  income”  as  exhibiting  the 
wish  of  the  deceased  to  pass  all  the  income  on  to  the  Hospital, 
and  the  last  sentence  but  one  as  showing  his  resolution  to 
charge  the  corpus.  I was  also  reminded  that  if  the  Hospital 
fails  to  observe  the  mandate  contained  in  para.  22  the  capital 
will  be  divided  immediately  among  the  alternate  residuary 
beneficiaries,  and  it  is  argued  that  if  the  annuities  are  payable 
out  of  income  in  such  an  event  the  annuitants  would  lose  their 
benefits  since  the  title  of  the  residuary  beneficiaries  in  their 
respective  shares  would  be  absolute,  as  to  both  income  and 
corpus. 

I have  given  attentive  consideration  to  the  wording  of  the 
paragraph  and  have  decided  that  there  is  little,  if  anything, 
contained  in  it  or  to  be  drawn  from  its  language  to  suggest  that 
the  general  rule  should  not  prevail.  The  language  upon  which 
an  intention  to  free  the  income  is  sought  to  be  established  must 
be  relatively  unambiguous;  it  is  my  opinion  that  no  such  in- 
tention can  be  detected  here. 

On  the  contrary,  the  paragraph  seems  to  be  phrased  in  such 
a manner  as  to  indicate  that  the  testator  had  in  mind  that  the 
income  should  continue  to  bear  the  burden  of  the  annuities. 
The  words  “and  subject  thereto”  in  the  first  third  of  the  para- 
graph are  incapable  of  conveying  any  other  meaning  and  appear 
to  me  to  signify  a clear  intention  that  only  that  part  of  the 
income  which  is  not  required  for  payment  of  the  annuities  is  to 
be  available  to  the  Hospital.  Any  other  interpretation  would 
distort  and  perhaps  nullify  the  effect  of  those  words.  In  this 
regard  reference  might  well  be  made  to  Wroughton  v.  Colquhoun, 
supra,  and  Re  Keddy  (1926),  29  O.W.N.  480. 

It  is  patent,  too,  that  the  phrase  I have  mentioned  controls 
the  extent  of  the  respective  interests  of  the  residuary  bene- 
ficiaries should  a division  of  capital  be  made  necessary  by  activi- 
ties of  the  Hospital;  in  that  event  the  corpus  is  still  subject  to 
the  payment  of  the  annuities  and  the  income  would  continue  to 
be  available  for  that  purpose.  Certainly  the  inclusion  of  the 
phrase  “the  whole  capital”  in  the  direction  to  divide  is  not  so 
decisive  as  to  cause  me  to  depart  from  the  usual  rule  that  the 
residuary  estate  stands  charged  with  the  payment  of  annuities. 
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In  answer  to  these  last  two  questions  there  will  simply  be 
a declaration  that  until  the  annuities  have  been  fully  discharged 
the  same  are  to  be  paid  out  of  income  with  the  corpus  of  the 
estate  always  charged  in  case  such  income  is  insufficient  at  any 
time.  The  second  last  sentence  of  the  paragraph  confirms  the 
thought  that  capital  is  to  be  charged  in  the  event  of  a deficiency 
of  income.  To  be  specific,  both  parts  of  question  3 should  be 
answered  in  the  negative  and  question  4 in  such  a manner  as  to 
indicate  that  the  annuitants  are  to  receive  payment  of  their 
legacies  out  of  income,  but  if  the  income  is  inadequate  then 
resort  may  had  to  the  corpus  for  any  deficit. 

Costs  may  be  taxed  and  paid  out  of  the  estate  to  all  parties 
in  respect  of  either  motion  upon  which  they  appeared.  The 
executors  are  entitled  to  solicitor  and  client  costs  upon  the 
first  motion  and  the  appointed  trustees  may  tax  their  costs  of 
the  second  motion  on  the  same  basis. 

Order  accordingly. 

Solicitors  for  the  executors  and  trustees  of  the  estate: 
Fraser,  Beatty,  Tucker,  McIntosh  <&  Stewart,  Toronto. 

Solicitors  for  the  appointed  trustees:  Blake,  Anglin,  Osier 

& Cassels,  Toronto. 

Solicitors  for  the  Hospital  for  Sick  Children : Tilley,  Carson, 
Morlock  & McCrimmon,  Toronto. 

Solicitors  for  the  executor  of  Irving  Earle  Robertson: 
Holmested,  Sutton,  Hill  & Kemp,  Toronto. 

Solicitors  for  the  executor  of  John  Sinclair  Robertson  and! 
for  John  Gilbee  Robertson:  Heddle  &'  Ryrie,  Toronto. 
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[COURT  OF  APPEAL.] 

Stephens  v*  Stephens* 

Divorce  and  Matrimonial  Causes — Desertion — Offer  to  Return — Good 

Faith — History  of  Courfs  Jurisdiction  to  Award  Alimony — The 

Judicature  Acts,  R.S.O.  1897,  c.  51,  s.  34;  R.S.O.  1937,  c.  100,  s.  2. 

A wife  who  has  left  her  husband  without  just  cause,  and  has  con- 
tinued to  live  apart  from  him,  cannot  obtain  a judgment  for  alimony 
merely  upon  showing  that  she  has  offered  to  return  to  her  husband 
and  that  he  has  refused  to  receive  her.  The  question  of  the  wife’s 
good  faith  in  making  her  offer  is  vital  to  a determination  of  the 
question  whether  the  husband  has  deserted  her.  Russell  v.  Russell, 
[1895]  P.  315,  affirmed  [1897]  A.C.  395,  quoted  and  applied.  Whether 
the  burden  is  on  the  wife,  in  such  circumstances,  to  establish  her 
good  faith,  or  whether  it  is  on  the  husband  to  show  an  absence  of 
good  faith,  alimony  will  be  refused  where  the  only  evidence  on  the 
point  clearly  establishes  that  the  offer  was  not  in  fact  made  bona 
fide. 

The  legislation  respecting  the  jurisdiction  of  the  Courts  in  Ontario  to 
award  alimony  was  reviewed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Wilson  J., 
dismissing  her  action  for  alimony. 

14th  and  15th  September  1948.  The  appeal  was  heard  by 
Robertson  C.J.O.  and  Fisher  and  Hope  JJ.A. 

H.  L.  Cartwright j for  the  plaintiff,  appellant:  The  plaintiff 

was  entitled  to  a judgment  for  alimony  merely  upon  proof  of 
her  offer  to  return  to  her  husband,  and  his  refusal  to  receive 
her.  The  Court  will  not  examine  the  hona  fides  of  her  offer: 
Morrison  v.  Morrison,  [1948]  O.W.N.  446.  Even  if  the  Court 
is  entitled  to  inquire  into  the  wife’s  good  faith,  the  onus  in  this 
respect  is  on  the  husband.  The  wife’s  intent  is  always  pre- 
sumed to  be  present:  Frind  v.  Frind  (1917),  12  O.W.N. 

245,  affirmed  (1918),  14  O.W.N.  133;  Jones  v.  Guardians  of 
Newton  and  Llanidloes,  [1920]  3 K.B.  381  at  384.  If  a wife 
seeks  to  return  and  her  husband  refuses  to  receive  her  back, 
he  is  guilty  of  desertion:  McNair  v.  McNair,  [1923]  1 W.W.R. 
1022,  [1923]  1 D.L.R.  1144.  The  wife’s  conduct  before  the 
separation  is  wholly  irrelevant  to  the  issue  here. 

W.  H.  Herrington,  K.C.,  for  the  defendant,  respondent:  The 

law  is  that  the  Court  must  be  able  to  find  affirmatively  that  the 
wife’s  offer  to  return  is  a hona  fide  one,  and  that  she  has  a 
genuine  desire  to  resume  cohabitation.  If  the  Court  cannot 
make  such  a finding,  the  action  must  fail:  Johnston  v.  Johns- 

ton, [1942]  O.W.N.  47. 

H.  L.  Cartwright,  in  reply. 


Cur.  adv.  vult. 


808 


Ontario  Reports. 


[1948] 


27th  September  1948.  The  judgment  of  the  Court  was 
delivered  by 

Robertson  C.J.O.: — ^This  is  an  appeal  from  the  judgment 
of  Wilson  J.,  dated  4th  May  1948,  on  the  trial  of  the  action  at 
Kingston,  whereby  he  dismissed  the  appellant’s  action  for  ali- 
mony against  her  husband,  the  respondent. 

The  parties  were  married  on  the  4th  June  1932  and  lived 
together  until  June  1946.  In  that  month  the  appellant,  with- 
out any  reasonable  grounds  for  so  doing,  left  her  husband’s 
home,  with  their  two  children.  She  has  been  living  apart  from 
her  husband  ever  since.  This  is  the  second  action  for  alimony 
that  the  appellant  has  brought  against  the  respondent  since 
she  left  him.  The  former  action  was  dismissed.  On  the  9th 
November  1947  the  appellant  wrote  her  husband  asking  him 
to  provide  her  with  a home  for  herself  and  the  children.  The 
respondent  replied  to  that  letter  refusing  to  receive  the  appel- 
lant into  his  home,  but  offering  to  take  care  of  the  children,  if 
she  would  send  them  to  him.  The  appellant  thereupon  insti- 
tuted this  action  for  alimony. 

At  the  trial  counsel  for  the  appellant  alleged  desertion  by 
the  respondent  as  the  ground  of  this  action.  The  marriage 
was  admitted  in  the  pleadings,  as  was  also  the  appellant’s  re- 
quest, in  the  letter  of  9th  November  1947,  that  the  respondent 
provide  her  with  a home,  and  the  respondent’s  answer  to  that 
letter  refusing  her  request.  The  appellant  was  not  called  as  a 
witness,  but  portions  of  the  respondent’s  examination  for  dis- 
covery were  read  as  part  of  the  appellant’s  case  against  him. 
The  respondent  was  called  as  a witness  in  his  own  defence,  and 
gave  evidence  of  conduct  of  the  appellant  while  she  was  living 
with  him,  that  had  made  life  very  difficult  for  him,  and  the 
maintenance  of  a home  almost  impossible,  and  of  her  leaving 
his  home  without  adequate  reason.  He  also  told  of  her  former 
action  for  alimony  which  she  had  brought  unsuccessfully, 
occasioning  him  a good  deal  of  expense  that  he  could  not  afford. 
The  evidence  given  by  the  respondent  was  such  that  the  trial 
judge,  in  giving  judgment,  said  that  the  appellant  had  been  the 
guilty  party,  and  he  thought  that  before  she  should  be  entitled 
to  receive  alimony  there  ought  to  be  some  evidence  before  the 
Court  to  show  that  she  had  had  a change  of  heart.  He  held 
that  there  was  no  evidence  on  her  behalf  that  she  had  in  any 
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way  changed  her  manner  of  living,  or  that  she  had  been  follow- 
ing a course  of  conduct  which  would  indicate  that  she  was 
prepared  to  return  and  be  a good  wife  to  the  respondent,  and  that 
her  conduct  seemed  to  indicate  the  contrary.  With  reference 
to  the  letters  exchanged  in  November  1947,  immediately  before 
the  action  was  brought,  the  learned  judge  said  that  it  looked 
as  if  the  wife  was  simply  waiting  for  an  excuse  to  commence 
this  action.  He,  therefore,  dismissed  the  action. 

Upon  the  argument  of  this  appeal  appellant’s  counsel  sub- 
mitted that,  upon  the  evidence,  there  was  no  answer  to  the 
appellant’s  claim  for  alimony;  that  the  appellant’s  case  was 
complete  on  showing  that  she  was  living  apart  from  her  hus- 
band, that  she  had  offered  to  return,  and  that  her  husband  had 
refused  to  receive  her.  He  submitted  it  was  no  defence,  in  the 
face  of  that  evidence,  for  the  respondent  to  show  that  the 
appellant  had  been  an  undutiful,  extravagant  and  quarrelsome 
wife,  and  that  she  had  no  adequate  reason  for  leaving  her  hus- 
band, and  that  in  fact  she  was  wholly  responsible  for  their 
separation.  He  contended  that  it  was  not  necessary  that  the 
trial  judge  should  be  able  to  conclude,  upon  the  evidence,  that 
the  appellant’s  offer  to  return  was  made  in  good  faith,  and 
that  she  had  a real  desire  and  intention  to  return  to  her  hus- 
band, if  he  would  receive  her.  Any  such  considerations  were 
irrelevant,  according  to  counsel’s  contention.  Proof  of  cruelty 
or  adultery  on  the  part  of  the  wife,  was,  he  submitted,  the  only 
answer  available  to  a husband  in  such  case. 

In  my  opinion  the  contentions  of  appellant’s  counsel  are  not 
supported  by  the  authorities.  I refer  particularly  to  such  recent 
cases  as  Johnston  v.  Johnston^  [1942]  O.W.N.  47;  H,  v.  H., 
[1944]  O.R.  438,  [1944]  4 D.L.R.  173  {sub  nom.  Hawn  v.  Hawn) ; 
Morrison  v,  Morrison,  [1948]  O.W.N.  446;  Gardner  v.  Gardner, 
[1937]  O.W.N.  500.  It  has  long  been  held  that  in  the  case  of  a 
husband  sued  for  alimony  on  the  ground  of  desertion,  who  sets 
up  as  a defence  his  offer  and  willingness  to  receive  back  his 
wife,  the  Court  must  be  satisfied  that  the  offer  is  made  bona 
fide:  Rae  v.  Rae  (1899),  31  O.R.  321.  Whether,  in  the  case 

of  an  offer  to  return  by  a wife  who  has  left  her  husband  without 
good  cause,  the  burden  is  upon  her  to  show  good  faith,  or  it  is 
for  the  husband  to  establish  the  want  of  good  faith  on  her  part, 
is  not  material  in  the  present  case,  for  the  only  evidence  upon 
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the  matter  is  that  of  the  husband,  and  that  evidence  amply 
supports  a finding  against  appellant’s  good  faith.  That  finding 
is  not  irrelevant.  On  the  contrary  it  is  vital,  in  the  circum- 
stances of  this  case,  to  a determination  of  the  question  whether 
the  respondent  has  deserted  the  appellant.  In  Russell  v.  Russell, 
[1895]  P.  315,  affirmed  [1897]  A.C.  395,  Lopes  L.J.  said:  'Tt 
seems  to  us  that  since  1884,  and  by  necessary  implication,  the 
Court  must  have  power  to  refuse  a decree  for  restitution  wher- 
ever the  result  of  such  decree  would  be  to  compel  the  Court  to 
treat  one  of  the  spouses  as  deserting  the  other  without  reasonable 
cause,  contrary  to  the  real  truth  of  the  case.”  In  my  opinion 
this  Court  has  a like  power  to  find  that  the  husband  is  not 
guilty  of  desertion,  and  to  refuse  the  appellant’s  claim  for 
alimony. 

The  history  of  the  legislation  in  this  Province  dealing  with 
the  jurisdiction  of  the  Court  to  grant  alimony  is  reviewed  in 
the  judgments  of  this  Court  in  H.  v.  H.,  supra.  That  legisla- 
tion begins  with  the  statute  establishing  a Court  of  Chancery 
in  the  Province,  7 Wm.  IV,  c.  2.  Section  3 of  the  Act  is  as 
follows : 

“And  be  it  further  enacted  by  the  authority  aforesaid.  That 
the  said  Court  of  Chancery  shall  have  the  like  power,  authority 
and  jurisdiction  in  all  cases  of  claim  for  Alimony  that  is  exer- 
cised and  possessed  by  any  Ecclesiastical  or  other  Court  in 
England.” 

The  efficacy  of  this  statute  was  challenged  more  than  once. 
In  Soules  v.  Soules  (1851),  2 Gr.  299,  counsel  for  the  defendant 
husband  contended  that  the  Court  had  no  original  jurisdiction 
in  matters  of  alimony,  and  that  it  had  no  jurisdiction  to  decree 
either  a divorce  or  the  restitution  of  conjugal  rights,  to  which 
jurisdiction  of  the  Courts  in  England  to  award  alimony  was 
incident.  The  objection  was,  however,  overruled.  In  the  case 
of  Severn  v.  Severn  (1852),  3 Gr.  431,  a similar  objection  was 
taken  by  Mr.  Mowat,  counsel  for  the  defendant  husband,  and  the 
Court  dealt  at  some  length  with  the  objection.  Chancellor  Blake 
saying  that  “the  statute  of  this  province  in  relation  to  this 
matter,  is  very  obscure”.  The  jurisdiction  of  the  Court  as  to 
alimony  having  been  brought  under  consideration  at  an  early 
period  when  Vice-Chancellor  Jameson  assumed  and  exercised 
the  power  to  decree  alimony,  the  learned  Chancellor  concluded 
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i that  to  a construction  so  long  acquiesced  in,  the  Court  felt 
j that  it  was  bound  to  adhere  until  it  should  have  been  corrected 
by  a higher  tribunal.  It  is  apparent  from  a perusal  of  the 
I reasons  for  judgment  in  the  Severn  case  that  the  Court  in  that 

I case  exercised,  in  effect,  a jurisdiction  as  to  alimony  such  as 

was  exercised  by  a Court  in  England  as  incident  to  a decree  for 
the  restitution  of  conjugal  rights.  It  merely  anticipated  legis- 
lation passed  in  1857.  In  1857,  by  the  statute  of  Canada,  20 
Viet.,  c.  56,  an  Act  was  passed  “for  further  increasing  the 
efficiency  and  simplifying  the  proceedings  of  the  Court  of 
Chancery”.  Section  2 of  the  Act  was  as  follows: 

I “The  said  Court  shall  also  have  jurisdiction  to  decree  ali- 
I mony  to  any  wife  whose  husband  lives  separate  from  her  with- 
I out  any  sufficient  cause,  and  under  circumstances  which  would 
I entitle  her,  by  the  law  of  England,  to  a decree  for  restitution 
of  conjugal  rights,  such  alimony  to  continue  during  such  separa- 
I tion  and  until  the  further  order  of  the  Court.” 

I Then,  in  1859,  by  c.  12  of  the  Consolidated  Statutes  of 
I Upper  Canada,  s.  29,  the  existing  legislation  on  the  matter  of 

j the  jurisdiction  of  the  Court  of  Chancery  to  grant  alimony  was 

consolidated.  That  enactment  is  as  follows : 

“The  Court  shall  also  have  jurisdiction  to  decree  alimony 
to  any  wife  who  would  be  entitled  to  alimony  by  the  law  of 
England,  or  to  any  wife  who  would  be  entitled  by  the  law  of 
England  to  a divorce  and  to  alimony  as  incident  thereto,  or  to 
any  wife  whose  husband  lives  separate  from  her  without  any 
sufficient  cause  and  under  circumstances  which  would  entitle 
her,  by  the  law  of  England,  to  a decree  for  restitution  of  con- 
jugal rights;  and  alimony  when  decreed  shall  continue  until 
the  further  order  of  the  Court.” 

The  statute  still  in  force  in  this  Province  is  in  the  same 
terms,  and  is  to  be  found  in  The  Judicature  Act,  1895,  c.  12,  s. 
30,  which  becam.e  s.  34  of  c.  51  of  the  Revised  Statutes  of 
Ontario,  1897,  and  is  continued  in  force  by  s.  2 of  The  Judi- 
cature Act,  R.S.O.  1937,  c.  100. 

It  will  be  observed  that  the  section  as  it  appears  in  the  Con- 
solidated Statutes  of  1859  does  not  repeat  the  exact  language 
of  the  statute  of  7 Wm.  IV,  that  I have  already  quoted.  I have 
not  found,  in  the  reported  decisions,  any  discussion  of  the 
effect  of  the  change,  and  I think  it  is  a fair  observation  that 
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the  opening  clause,  giving  the  Court  jurisdiction  to  decree 
alimony  to  any  wife  who  would  be  entitled  to  alimony  by  the 
law  of  England,  has  not  received  much  consideration  in  any  of 
the  reported  cases,  and  that  probably  for  the  sufficient  reason 
that  in  view  of  the  more  specific  provisions  that  follow,  and 
that  really  embrace  all  the  jurisdiction  to  decree  alimony  that 
the  Courts  in  England  possessed,  the  opening  clause  is  redundant. 
In  any  event  no  argument  was  addressed  to  us  having  any 
special  relation  to  that  provision. 

It  is  also  to  be  noted  that  the  provision  in  the  consolidated 
statute  in  favour  of  a '‘wife  who  could  be  entitled  by  the  law  of 
England  to  a divorce  and  to  alimony  as  incident  thereto”,  was 
new  in  1859.  That  provision  was  not  to  be  found  in  earlier 
legislation  in  this  Province.  The  third  clause  of  the  section 
repeats  the  statute  of  20  Viet,  already  quoted. 

Obviously,  we  are  not  concerned  in  this  case  with  a wife 
who  is  entitled  by  the  law  of  England  to  a divorce  and  to  ali- 
mony as  incident  thereto.  No  such  case  was  attempted  to  be 
made. 

It  is  really  upon  the  third  clause  in  the  section  that  appel- 
lant relies.  It  is,  however,  well  established,  at  least  since  the 
decision  in  the  case  of  Russell  v.  RusseU,  supra^  that  the  Court 
has  a discretion  in  determining  whether  or  not  there  has  been 
desertion  by  the  husband.  The  evidence  in  this  case  does  not 
support  appellant’s  case,  for  her  offer  to  return  was  not  made 
in  good  faith:  Palmer  v.  Palmer ^ [1923]  P.  180:  Harnett  v. 

Harnett,  [1924]  P.  126. 

In  the  result  the  appeal  is  dismissed.  No  order  is  made  as 
to  costs  of  the  appeal. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  appellant:  Cartwright  & Cart- 

wright, Kingston. 

Solicitors  for  the  defendant,  respondent:  Herrington  & 

Slater,  Kingston. 
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Negligence— Liahility  of  Occupant  of  Premises  to  Licensee — Negligence 

by  Employee  of  Occupant. 

Although  a licensee  must  generally  take  the  premises,  which  he  is 
merely  permitted  to  enter,  as  he  finds  them  (subject  to  certain 
recognized  exceptions),  he  has  a right  to  expect  that  the  natural 
perils  incident  to  the  subject  of  the  licence  shall  not  be  increased 
without  warning  by  the  negligent  behaviour  of  the  occupant  or  his 
servants.  As  to  any  active  operation  which  the  occupier  carries  on, 
there  is  an  obligation  to  exercise  reasonable  care  for  the  protection 
of  a licensee,  and  the  licensee  does  not  assume  the  risk  of  negligence 
by  the  occupier’s  servants.  If  he  is  injured  in  consequence  of  such 
negligence,  and  has  not  himself  been  volens  or  guilty  of  contributory 
negligence,  he  will  be  entitled  to  recover  damages  from  the  occupier. 
Gallagher  v.  Humphrey  (1862),  6 L.T.  684  at  685,  applied;  other 
authorities  reviewed. 

An  action  for  damages  for  physical  injuries. 

13th,  15th  and  16th  September  1948.  The  action  was  tried 
by  Urquhart  J.  without  a jury  at  Ottawa. 

J.  A.  Grace,  K.C.,  for  the  plaintiff. 

J.  D.  Watt,  K.C.,  for  the  defendant. 

30th  September  1948.  Urquhart  J.: — The  plaintiff,  a young 
man  of  23  years,  was  injured  on  14th  February  1947,  between 
9 and  10  o’clock  in  the  morning,  by  being  struck  by  a load  ot 
debris,  which  was  dumped  by  a workman  of  the  defendants  out 
of  a wheelbarrow  from  an  upper  storey  of  a house  which  had 
been  purchased  for  demolition  by  the  defendants,  and  was  being 
demolished  by  their  workmen. 

First  as  to  credibility:  I find  that  the  most  reliable  witness 
of  all  was  Davis,  a young  man  who  was  immediately  behind 
the  plaintiff  at  the  time  of  the  dumping  and  who  narrowly 
escaped  injury.  He  is  an  independent  witness  and  was  also 
most  observant.  Where  he  differs  from  any  other  witness,  1 
accept  his  evidence. 

Next  in  order  of  credibility  as  to  the  facts  is  the  plaintiff. 
He  is  an  intelligent  man  and  I believe  equally  truthful  with 
Davis,  but  I think  he  is  less  observant  and  less  intelligent  than 
is  Davis.  I accept  his  evidence  where  it  differs  from  that  of 
the  defendant  Baker,  whose  evidence  I find  to  be  unreliable, 
if  not  worse. 

I therefore  find  the  following  facts: 
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1.  The  defendants  engaged  a trucker  named  Poirier,  who 
was  an  independent  contractor,  to  remove  the  debris  resulting 
from  the  demolition  of  the  house,  from  the  vicinity  of  the  house, 
for  $1.50  a load.  The  plaintiff  was  an  employee  of  Poirier  in 
this  operation.  Poirier  was  entitled  to  sell  the  debris  for  what- 
ever he  could  get.  He  had  been  so  employed  for  some  time 
before  the  date  of  the  occurrence. 

2.  Some  of  the  debris  he  had  sold  to  other  people  and  some 
he  had  used  on  his  own  land  for  filling. 

3.  The  plaintiff  was  entitled  to  25  per  cent,  of  Poirier’s  gross 
takings  from  the  employment,  both  from  the  payments  per 
load,  and  from  the  proceeds  of  the  sale  of  any  debris. 

4.  On  the  morning  in  question  Poirier  and  the  plaintiff 
arrived  at  the  grounds  occupied  by  the  building  which  was  being 
demolished  by  the  defendants,  about  8.15  a.m.  The  accident 
happened  within  an  hour  of  that  time,  in  my  opinion. 

5.  On  their  arrival,  they  found  a man  named  Davis,  grand- 
father of  the  witness  above  mentioned,  already  at  the  dump  with 
a horse  and  wagon,  at  the  rear  of  the  building  and  towards 
the  west  end.  This  dump  consisted  of  a very  large  pile  of  broken 
bricks,  lath  and  plaster,  hereafter  called  debris,  and  it  extended 
at  its  widest  point  to  about  4 feet  west  of  the  rear  basement 
door  of  the  building,  which  door  was  somewhat  east  of  the 
centre  of  the  rear  wall  of  the  building. 

6.  Poirier  and  the  plaintiff  had  the  right  to  enter  the  grounds 
and  proceed  about  their  business,  and,  at  the  outset  at  least, 
the  plaintiff  was  in  the  position  of  an  invitee. 

7.  The  practice  of  the  defendant  was  to  require  that  Poirier 
procure  a delivery  slip  for  each  load  individually  and  that  re- 
quirement would  take  Poirier  into  the  building  in  question  (in 
which  the  defendant  maintained  a rough  office)  eight  or  ten 
times  during  each  day.  Poirier  is  an  illiterate  man  and  there- 
fore he  had  the  plaintiff  accompany  him  into  the  building  to 
assist  him  in  any  business  matters.  This  was  well  known  to 
Baker,  the  demolition  manager  of  the  firm,  who  was  in  charge 
of  the  work  and  occupied  the  office. 

8.  On  the  morning  in  question,  heavy  snow  being  on  the 
ground,  it  was  not  practicable  for  Poirier  to  proceed  im- 
mediately to  the  dump  (Davis  being  already  at  work  with  his 
cart),  so,  having  some  communication  of  a business  nature  to 
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make  to  Baker,  he  went  inside  the  building  and  requested  the 
plaintiff  to  go  with  him  as  usual,  which  the  plaintiff  did. 

9.  The  witness  Davis,  who  was  assisting  his  grandfather 
in  loading  about  the  same  time,  and  feeling  cold,  was  invited 
into  the  house  by  the  plaintiff,  as  the  plaintiff  knew  that  a 
fire  was  maintained  in  the  office,  which  was  on  the  main  floor 
of  the  building  being  demolished.  No  objection  was  taken  to 
any  person  having  business  on  the  whole  premises  going  into 
the  office  to  warm  himself.  Such,  in  my  opinion,  was  expected 
in  the  cold  weather  which  prevailed. 

10.  Poirier  having  concluded  his  business  with  Baker,  the 
three  men  left  the  office,  and  because  of  the  deepness  of  the 
snow  outside,  they  decided  to  go  down  into  the  basement  and 
out  of  the  rear  door,  above  mentioned,  in  order  to  get  to  the 
dump  at  the  rear.  This  route  probably  was  not  much  shorter 
than  that  by  way  of  the  front  door,  but  it  offered  less  passage 
through  the  deep  snow  which  lay  around  the  house. 

11.  In  addition  to  the  big  dump  or  pile  above  described, 
a new  pile  had  actually  been  commenced  in  the  vicinity  of 
the  door  above  mentioned.  This  pile,  which  was  small  at 
the  time,  had  been  observed  by  Davis,  but  not  by  the  plaintiff, 
who  had  actual  knowledge  of  only  one  dump,  namely  that  on 
which, he  and  Poirier  had  worked  for  a number  of  days  and 
on  which  he  was  to  work  this  day.  The  exact  position  of 
that  dump  with  relation  to  the  door  is  obscure. 

I have  secured  from  the  reporter  extracts  from  the  evi- 
dence of  Davis.  These  extracts  are  as  follows: 

“By  Mr.  Grace:  Q.  At  the  point  where  this  wheelbarrow 

load  of  rubble — I am  referring  to  the  wheelbarrow  load  which 
struck  Mr.  Nault  as  it  fell — had  there  been  any  rubble  dumped 
at  that  point  previously?  A.  A few,  yes. 

“Q.  What  do  you  mean,  ‘a  few’?  A.  Not  that  day;  there 
was  a little  pile  before. 

“Q.  How  much  would  there  be?  A.  A few  wheelbarrows. 

“Q.  But  nothing  to  compare  to  the  big  pile?  A.  No. 

“Q.  What  do  you  say  as  to  where  this  wheelbarrow  load  was 
emptied  with  reference  to  the  position  of  the  door  out  of  which 
Mr.  Nault  came?  A.  I could  not  remember.  I just  forget. 

“Q.  You  understand  my  question.  This  wheelbarrow  load 
of  rubble  was  emptied  from  some  point  on  the  second  floor? 
A.  Yes. 
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“Q.  Where  did  this  rubble  land  with  reference  to  the  door 
out  of  which  you,  Mr.  Poirier  and  Mr.  Nault  had  come?  A. 
An  average  of  about  six  feet  or  something  like  that. 

“Q.  To  the  side  or  in  front  of  the  door?  A.  To  the  side. 

“By  His  Lordship:  Q.  The  side,  left  or  right?  A.  East, 

the  right  side  as  you  went  out. 

“By  Mr.  Watt:  Q.  In  other  words,  did  it  look  to  you  as 

if  a second  pile  had  been  started?  A.  Well,  you  got  me.  I 
know  some  wheelbarrows  had  been  dumped  there  before. 

“Q.  You  knew  some  debris  had  been  dumped  on  to  another 
pile  before  this  accident,  and  on  the  day  of  the  accident  when 
this  wheelbarrow  load  of  debris  fell  down,  did  it  fall  on  the  big 
pile  or  on  this  other  pile?  A.  Which? 

“Q.  This  wheelbarrow  load  of  debris  you  saw  coming  down, 
did  it  fall  on  the  big  pile  or  the  smaller  pile?  A.  On  the 
smaller  pile. 

“Q.  It  was  obvious  to  you  that  other  wheelbarrows  had 
been  unloaded  in  that  place  before  this  one?  A.  Yes.  . . . 

“By  His  Lordship:  Q.  You  would  not  be  right  under  the 

wheelbarrow,  would  you?  A.  No,  as  I was  walking  out  of  the 
door,  I was  walking  west-north,  like. 

“Q.  You  were  going  to  your  grandfather’s  rig?  A.  Yes. 

“Q.  So  you  were  not  in  the  line  of  fire  of  this  at  all.  You 
were  close  to  the  line  of  fire  but  were  not  in  the  line  of  fire? 
A.  No. 

“By  Mr.  Watt:  Q.  I am  sorry,  my  lord,  to  persist  with 

this.  When  you  came  out  the  door — take  the  door  of  this  jury 
room  as  the  door  of  the  building — you  were  going  to  walk 
northwest  to  your  grandfather’s  rig?  A.  Yes. 

“Q.  The  wheelbarrow  load  came  down  east  of  the  door? 
A.  Yes. 

“Q.  So,  how  would  you  see  the  man  over  your  right 
shoulder?  A.  I heard  the  wheelbarrow  dump  the  brick  and 
plaster  ...” 

From  the  above  I find  that  the  load  of  rubble  which  was 
being  dumped,  and  which  injured  the  plaintiff,  was  intended 
to  be  dumped  on  the  new  pile  which  was  slightly  to  the  east 
of  the  door  from  which  the  plaintiff  was  emerging. 

12.  When  the  three  men  arrived  at  the  basement  door,  they 
observed  that  the  elder  Davis  had  not  completed  his  loading. 
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*and  so  they  decided  to  stay  in  the  basement  in  order  to  keep 
out  of  the  wind  until  he  had  finished,  which  as  it  turned  out 
was  a matter  of  fifteen  minutes,  to  allow  him  to  pull  out  to 
enable  Poirier  to  get  his  truck  into  position. 

13.  During  the  time  that  they  remained  there  nothing  was 
dumped  from  the  top  of  the  building. 

14.  When  it  was  observed  that  the  elder  Davis  had  finished 
his  loading,  Poirier  proceeded  out  of  the  basement  door  and  in 
a more  or  less  north-westerly  direction  towards  his  truck.  The 
plaintiff  followed  about  ten  feet  behind  and  young  Davis  about 
five  feet  behind  that.  As  young  Davis  was  going  in  a north- 
westerly direction,  I must  conclude  that  the  plaintiff  was  also 
going  in  the  same  direction,  but  he  may  not  have  turned  in  that 
direction  at  the  time  of  the  occurrence. 

When  the  plaintiff  had  proceeded  a few  feet  from  the  door, 
an  employee  of  the  defendant,  without  any  warning  having  been 
given,  dumped  a wheelbarrow-load  of  bricks,  lath  and  plaster 
upon  the  plaintiff  from  about  two  storeys  up  and  seriously  in- 
jured him.  Davis  narrowly  missed  being  hit.  It  follows,  there- 
fore, that  the  wheelbarrow-load  which  injured  the  plaintiff  was 
dumped  from  a point  almost  over  the  door. 

15.  On  previous  days,  while  Poirier  and  the  plaintiff  had 
been  loading,  employees  of  the  defendant  (who  were  seven  in 
number,  with  four  wheelbarrows)  had  always  given  warning 
when  about  to  dump,  so  that  Poirier  and  the  defendant  could 
withdraw  during  the  dumping,  which  they  did. 

16.  The  plaintiff  was  carried  into  the  basement  by  his  two 
companions  after  he  was  injured,  assisted  by  the  man  who  had 
done  the  dumping.  Within  half  an  hour  he  was  sent  to  the 
hospital.  No  inquiry  was  made  by  Baker  among  his  employees 
as  to  who  had  done  the  dumping,  or  what  they  had  observed, 
or  what  had  happened.  None  was  called  at  the  trial. 

17.  The  plaintiff  had  not  been  forbidden  to  use  the  basement 
or  the  rear  door. 

18.  Neither  the  plaintiff  nor  the  others  with  him  gave  any 
warning  to  those  on  the  upper  floors  of  his,  or  their,  intention 
to  go  out  of  the  rear  door  or  of  his  presence  there,  and  except 
for  Poirier  being  ten  feet  ahead  of  the  plaintiff  on  his  way  out, 
these  employees  would  have  been  actually  unaware  of  anyone 
being  in  the  basement  at  the  time. 
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19.  No  attempt  was  made  by  the  defendant  to  place  any 
warning  signs  or  barricades  at  the  door  in  question. 

Mr.  Grace  argued  with  some  force  that  Poirier  and  the 
plaintiff  having  been,  as  I find  them  to  have  been,  at  the  outset, 
invitees  on  the  premises,  they  remained  such  during  their  whole 
time  on  the  premises.  The  defendant  argues  that  the  plaintiff 
was  a trespasser  qua  the  basement  and  probably  qua  the  house. 

I am  unable  to  agree  with  either.  It  is  my  opinion  that  the 
plaintiff  came  upon  the  land  part  of  the  premises  occupied  by 
the  defendant  as  an  invitee,  and  therefore  the  principles  of 
Indermaur  v.  Dames  (1866),  L.R.  1 C.P.  274  affirmed  L.R.  2 
C.P.  311,  would  apply  to  him  while  he  was  engaged  in  his  work 
outside  of  the  house  being  demolished.  He  had  entered  the 
premises  on  business  which  concerned  the  occupier  and  upon  his 
invitation,  either  express  or  implied. 

The  injuries  which  the  plaintiff  sustained,  however,  were  not 
incurred  while  he  was  so  engaged. 

The  plaintiff,  as  we  have  seen,  had  entered  the  house  to 
assist  his  immediate  employer  on  some  business  which  the 
latter  had  with  the  occupier,  and  therefore  was  there  with  the 
tacit  permission  of  the  occupier.  In  the  absence  of  warning  to 
the  contrary  (and  I believe  there  was  none)  he  was  free  to 
leave  the  house  by  any  of  its  entrances,  his  business  having 
been  concluded.  What  was  more  natural  than  to  seek  to  escape 
the  long  tramp  through  the  snow,  and  to  leave  the  house  through 
the  rear  basement  door?  I am  of  the  opinion  that  in  proceeding 
to  leave  the  premises  by  the  said  door,  these  parties  were  not 
doing  anything  either  unreasonable  or  forbidden.  It  is  true  that 
in  the  preceding  few  days  active  dumping  work  had  been  going 
on,  but  on  the  contrary,  during  the  ten  or  fifteen  minutes  above 
mentioned  there  had  been  none.  Also,  the  only  dumping  of  which 
the  plaintiff  had  knowledge  was  considerably  to  the  west  of  the 
door  in  question  and  warnings  had  always  been  given  when 
people  were  around. 

In  his  pleading  the  solicitor  for  the  plaintiff  charges  that  the 
injuries  to  the  plaintiff  resulted  from  the  negligence  of  the 
servant  or  agent  of  the  defendant  company,  who  was  negligent 
in  that  he  did  not  keep  a better  lookout  before  emptying  the 
load  above  referred  to.  Although  this  was  the  only  ground  of 
negligence  then  pleaded,  at  the  trial  he  complained,  without 
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objection,  of  the  lack  of  warning  and  barricades,  and  evidence 
was  taken  as  to  that.  The  plaintiff  will  be  granted  leave  to 
amend  his  allegations  of  negligence  accordingly. 

In  their  statement  of  defence  the  defendants  denied  neg- 
ligence and  further  pleaded  that  the  plaintiff  knew,  or  ought  to 
have  known,  that  the  building  referred  to  was  being  demolished 
and  that  with  full  knowledge  of  the  risk  he  ran  he  voluntarily 
agreed  to  assume  it,  having  regard  to  the  fact  that  there  was 
no  reason  for  him  to  have  entered  the  building  on  the  day  in 
question.  The  defendants  further  pleaded  contributory  negligence 
and  named  three  grounds,  viz.,  (1)  that  the  plaintiff  moved  from 
a place  of  safety  to  a place  of  danger,  (2)  that  he  failed  to  keep  a 
proper  lookout  for  his  own  safety,  and  (3)  that  he  failed  to  warn 
any  persons  that  he  was  entering  the  building  being  demolished, 
or  that  he  proposed  to  leave  the  building  directly  below  the  place 
where  the  workmen  were  engaged  in  demolishing  the  upper 
floor.  The  defences  therefore  are  (a)  volenti  non  fit  injuria, 
and  (b)  contributory  negligence  as  described. 

“A  licensee  is  a person  who  is  privileged  to  come  upon  the 
land  by  virtue  of  the  possessor’s  consent,  whether  it  be  given  by 
invitation  or  by  mere  permission.  He  is  not  a trespasser,  since 
he  is  permitted  to  enter,  but  he  comes  for  his  own  purposes 
rather  than  for  any  purpose  or  benefit  of  the  landholder.  He 
has  only  the  consent  to  distinguish  him  from  a trespasser”: 
Prosser  on  Torts,  1941,  s.  78,  p.  625. 

The  cases  on  the  duties  of  an  occupier  towards  a licensee  are 
numerous,  but  most  of  them  concern  themselves  with  defects 
existing  in  the  premises,  and  I think  they  are  of  little  help  in 
the  problem  presented  here,  namely,  injuries  resulting  from  the 
negligent  conducting  by  the  employees  of  the  defendant  of  a 
dangerous  operation  on  the  premises. 

In  23  Halsbury,  2nd  ed.  1936,  pp.  610-1,  it  is  set  out  that: 
“A  licensee  does  not,  however,  take  the  risk  of  negligence  by 
the  servants  of  the  owner  of  the  property  on  which  he  is  per- 
mitted to  go.  . . . 

“The  licensee  has  the  right  to  expect  that  the  natural  perils 
incident  to  the  subject  of  the  licence  shall  not  be  increased  with- 
out warning  by  the  negligent  behaviour  of  the  grantor,  and,  if 
they  are  so  increased,  he  can  recover  for  injuries  sustained 
in  consequence  thereof.” 
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Professor  Prosser  in  his  book  goes  on  to  say,  at  p.  630: 
'‘It  is  now  generally  held  that  as  to  any  active  operations  which 
the  occupier  carries  on,  there  is  an  obligation  to  exercise 
reasonable  care  for  the  protection  of  a licensee.  He  must  . . . 
[therefore  conduct  his  operations]  with  due  regard  for  the  pos- 
sibility that  the  permission  given  may  have  been  accepted  and 
the  guest  may  be  present.  The  obligation  is  higher  than  that 
owing  to  trespassers,  because  the  possessor  is  required  to  look 
out  for  licensees  before  they  are  discovered.  Reasonable  care  is 
all  that  is  required,  and  ordinarily  a proper  warning  will  be 
sufficient.” 

In  Perdue  v.  Canadian  Pacific  R.W.  Co.  (1910),  12  C.R.C. 
216,  in  dismissing  the  appeal  of  the  plaintiff  who  had  failed  at 
the  trial,  Garrow  J. A.  said  at  pp.  221-2 : 

“The  duty  of  the  owner  of  premises  to  a person  in  that 
position  [that  of  a licensee]  is  a very  narrow  one,  speaking 
somewhat  generally  practically  confined  to  two  classes  of  things, 
one  that  he  shall  not  be  exposed  to  a trap  or  other  concealed 
danger;  the  other  that  the  owner  shall  not  be  guilty  of  what 
may  be  called  acts  of  active  negligence.  In  other  respects  the 
licensee  must  at  his  own  risk  use  the  premises  as  he  finds  them”. 

This  distinction  between  the  cases  respecting  liability  towards 
licensees  is  explained  as  follows  in  the  leading  case  of  Gallagher 
V.  Humphrey  (1862),  6 L.T.  684,  by  Cockburn  C.J.  at  p.  685: 

“I  quite  agree  that  a person  who  merely  gives  permission  to 
pass  and  repass  along  his  close  is  not  bound  to  do  m.ore  than 
allow  the  enjoyment  of  such  permissive  right  under  the  circum- 
stances in  which  the  way  exists;  that  he  is  not  bound,  for 
instance,  if  the  way  passes  along  the  side  of  a dangerous  ditch 
or  along  the  edge  of  a precipice,  to  fence  off  the  ditch  or  preci- 
pice. The  grantee  must  use  the  permission  as  the  thing  exists. 
It  is  a different  question,  however,  where  negligence  on  the  part 
of  the  person  granting  the  permission  is  superadded.  It  cannot 
be  that,  having  granted  permission  to  use  a way  subject  to 
existing  dangers,  he  is  to  be  allowed  to  do  any  further  act  to 
endanger  the  safety  of  the  person  using  the  way.  The  plaintiff 
took  the  permission  to  use  the  way  subject  to  a certain  amount 
of  risk  and  danger,  but  the  case  assumes  a different  aspect  when 
the  negligence  of  the  defendant — for  the  negligence  of  his  serv- 
ants is  his — is  added  to  that  risk  and  danger.” 
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It  was  also  pointed  out  by  Robertson  C.J.O.  in  Decker  v. 
Bracehridge  Garage,  [1944]  O.R,  16  at  21-2,  [1944]  1 D.L.R. 
81: 

“It  is  a rule  applicable  perhaps  equally  to  licensees  and  tres- 
passers that  if  the  employee  knew — or  ought  to  have  known — 
of  the  presence  of  the  licensee,  and,  acting  within  the  scope 
of  his  employment,  did  something  to  injure  him,  or  failed  to 
take  reasonable  care  not  to  injure  him,  his  employer  may  be 
liable  . . . 

Gallagher  v.  Humphrey  has  been  referred  to  with  approval 
in  a number  of  cases.  In  Betties  v.  Canadian  National  Railway 
Co.,  63  O.L.R.  537,  [1929]  2 D.L.R.  782,  35  C.R.C.  305,  Jeffrey 
J.  referred  to  Gallagher  v.  Humphrey  with  approval  and  followed 
it  in  a case  in  which  he  concluded  that  a six-year-old  infant  who 
had  accompanied  her  father,  a licensee  who  had  gone  to  the 
railway  premises  on  business,  and  was  injured  by  the  active 
negligence  of  the  defendant’s  operators,  was  also  a licensee. 
The  Court  of  Appeal,  however,  reversed  the  decision  (64  O.L.R. 
211,  [1929]  4 D.L.R.  175,  35  C.R.C.  309)  on  the  ground  that 
the  child  was  a trespasser  and  the  principles  in  Robert  Addie 
and  Sons  {Collieries) , Limited  v.  Dumbreck,  [1929]  A.C.  358, 
applied.  No  exception  was  taken  to  the  decision  of  Jeffrey  J. 
so  far  as  it  pertained  to  a licensee. 

In  Lowery  v.  Walker,  [1910]  1 K.B.  173  at  197  (reversed 
[1911]  A.C.  10),  a case  of  a bad-tempered  horse  put  in  a field 
where  people  crossed  habitually,  even  after  warning  that  they 
were  trespassers,  but  no  other  action  having  been  taken  by  the 
owner  to  prevent  them,  the  words  above  quoted  from  Gallagher 
V.  Humphrey  were  referred  to  with  approval  by  Kennedy  L.J. 

See  also  Green  v.  Canadian  Pacific  Railway  Company,  [1937] 

2 W.W.R.  145,  a licensee  case  where  Martin  J.A.,  presiding  in 
the  Saskatchewan  Court  of  Appeal,  also  refers  Vvith  approval  to 
Gallagher  v.  Humphrey  at  p.  156. 

In  the  report  of  Hiatt  v.  Zien  and  Acme  Towel  d Linen  Supply 
Ltd.,  [1940]  1 D.L.R.  736  (also  reported  54  B.C.R.  450,  [1940] 

1 W.W.R.  283),  there  is  an  interesting  editorial  note: 

“The  question  of  the  standard  of  duty  owed  by  the  occupier 
of  land  to  persons  coming  there  has  been  much  in  the  books 
lately.  Originally,  at  any  rate,  the  division  of  persons  into 
invitees,  licensees  and  trespassers  for  the  purpose  of  determin- 
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ing  an  occupier’s  duty  towards  them  had  reference  merely  to 
the  condition  of  the  land  itself.  The  injuries  suffered  by  plain- 
tiff in  this  action  did  not  flow  from  the  nature  of  the  land  but 
from  defendant’s  positive  act  of  commission.  The  inquiry  there- 
fore would  appear  to  be  to  determine  whether  defendant  should 
have  looked  out  for  plaintiff,  that  is,  did  he  have  cause  to 
suspect  the  possibility  of  a stranger’s  presence  on  the  lot.  That 
being  so,  the  classification  of  plaintiff  as  licensee  or  trespasser 
would  seem  to  be  irrelevant.  Cf.  Addle  v.  Dumhreck,  [1929] 
A.C.  358,  and  Excelsior  Wire  Rope  Co.  v.  Callan,  [1930]  A.C. 
404.” 

This  was  a case  in  which  the  plaintiff,  as  a licensee,  was  using 
a lot  belonging  to  the  defendant  for  turning  his  car  and  was  run 
into  by  the  driver  of  a truck  belonging  to  the  defendant.  The 
plaintiff  not  only  shouted  at  the  truck-driver,  who  did  not  hear 
him,  but  also  put  out  his  arm  (which  was  subsequently  injured) 
as  a signal.  Sloan  J.A.,  at  p.  740,  referred  with  approval  to 
Gallagher  v.  Humphrey,  supra,  and  particularly  to  the  passage 
above  quoted  and  called  what  happened  to  the  licensee  “super- 
added”  negligence. 

In  his  judgment,  at  p.  738,  MacDonald  J.A.  also  said:  “May 
one  place  a motor  car  in  motion  either  way  without  first  ascer- 
taining that  no  one,  whether  a trespasser  or  not,  is  in  his  way?” 

There  are  a number  of  other  cases  in  which  liability  also 
was  found. 

In  Barrett  v.  Midland  Railway  Company  (1858),  1 F.  & F. 
361,  175  E.R.  764,  a case  where  an  engine  injured  persons 
crossing  a railway  line  in  the  capacity  of  licensees,  Watson  B. 
told  the  jury:  “If  you  think  there  was  negligence  in  the  person 
having  the  conduct  of  the  engine,  or  that  warning  in  some  way 
should  be  given  to  those  crossing  the  line  under  circumstances 
of  danger,  of  which  they  may  not  be  in  a condition  to  be  fully 
conscious,  the  defendants  will  be  liable.” 

Burton  v.  The  Dominion  Steel  d Coal  Corporation,  Limited, 
14  M.P.R.  328,  [1940]  1 D.L.R.  476  is  a decision  of  the  appellate 
Court  in  Nova  Scotia,  affirming  the  judgment  of  Carroll  J.  with 
a jury.  This  was  a case  where  the  plaintiff  came  originally  as 
an  invitee  but  later,  overstaying  his  leave,  became  a licensee.  He 
was  injured  by  an  act  of  negligence  of  defendants’  employees. 
Graham  J.,  at  p.  335,  said: 
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“The  plaintiff  was  therefore  a licensee.  That  being  so,  he  had 
to  take  the  wharf,  in  this  case,  as  he  found  it;  but  the  defendants 
became  liable  to  him  for  the  new  danger  created  by  them  when 
the  car  was  shunted  against  the  guy  [cable] 

In  Levine  v.  Dominion  Express  Company,  15  Sask.  L.R.  247, 
[1922]  1 W.W.R.  1143,  63  D.L.R.  422,  the  plaintiff  was  an 
invitee,  but  the  case  is,  notwithstanding,  of  assistance  herein. 
In  this  case  the  plaintiff  had  handed  a parcel  in  to  an  employee 
at  an  express  office  for  weighing,  preparatory  to  expressing  it. 
While  the  employee  was  engaged  in  the  weighing  operation 
another  employee  threw  a parcel  to  him  which  he  did  not  catch 
as  he  was  not  ready  to  receive  it.  The  parcel  struck  a mop- 
stick,  which  flew  up  and  hit  the  plaintiff,  injuring  his  face.  It 
was  held  in  this  case  that  it  was  negligence  on  the  part  of  the 
employee  who  threw  a parcel  to  the  other,  without  first  ascer- 
taining that  the  person  for  whom  it  was  intended  was  ready 
to  catch  it,  and  brought  the  defendant  within  the  definition  of 
Willes  J.  in  Indermaur  v.  Dames,  supra. 

While  I appreciate  that  the  duty  towards  an  invitee  is  higher 
than  towards  a licensee,  it  is  difficult  to  see  why  the  same  reason- 
ing should  not  apply  to  the  case  of  a licensee  upon  the  same 
premises,  a man  who  was  seeking  work,  for  example. 

Going  back  now  to  the  present  case,  it  is  my  opinion  that 
the  parties  doing  the  wrecking  should  have  observed  that  there 
were  two  vehicles  around  the  first-mentioned  pile  of  debris,  one 
loading,  the  other  inactive.  That  being  so,  they  should  have 
concluded  that  there  would  be  a number  of  workers  in  the 
vicinity  of  the  pile,  and  if  they  had  looked  they  would  have 
seen  that  only  one  of  the  two  carts  was  loading,  and  should 
have  inferred  that  the  occupants  of  the  other  vehicle  might 
be  inside  the  house,  either  for  warmth  or  on  business.  From 
the  evidence  it  appears  that  workers  often  went  to  the  office 
from  time  to  time  to  warm  themselves  and  therefore  they  would 
know  that  the  parties  unloading  either  had  gone  there,  or  were 
likely  to  go,  and  that  some  one  might  come  out  of  the  basement 
door,  which  is  most  probable  in  my  opinion.  Therefore,  a warn- 
ing ought  to  have  been  given,  and  a proper  lookout  kept,  or  a 
barricade  or  warning  sign  should  have  been  put  up  during  the 
operations  there.  I do  not  think  that  the  rear  door  was  used 
by  the  workers  aloft  during  the  dumping  operations,  and  so  I 
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find  that  either  a barricade  or  a warning  notice  would  be  quite 
appropriate  and  convenient,  and  would  not  have  interfered  with 
the  dumping  operations. 

So  I think  that  the  defendants  and  their  servants  were  neg- 
ligent in  three  ways:  (1)  in  not  keeping  a proper  lookout  during 
the  dumping  operations;  (2)  in  not  giving  warning  when  dump- 
ing in  the  vicinity  of  the  door;  and  (3)  in  not  putting  up  a 
barricade  or  at  least  a warning  sign  inside  of  the  door. 

Is  the  defendant  guilty  of  contributory  negligence,  or  does  the 
maxim  volenti  non  fit  injuria  apply  to  him? 

Dealing  with  the  last-mentioned  point,  I cannot  see,  on  the 
evidence,  that  the  plaintiff  appreciated  the  risk  and  voluntarily 
assumed  the  same  with  full  knowledge.  It  is  true  that  the  plain- 
tiff was  aware  that  dumping  had  been  done  in  the  previous  few 
days,  but  he  was  not  aware  that  any  dumping  had  been  done 
at,  or  near,  the  door  out  of  which  he  was  about  to  emerge.  It 
was  not  a case  of  rushing  out  between  dumps  and  taking  a 
chance.  No  dumping  was  going  on  at  the  time  to  his  knowledge, 
nor  had  any  been  done  during  the  ten  or  fifteen  minutes  in 
which  he  was  inside  the  basement.  He  was  therefore  entitled 
to  assume  either  that  operations  were  not  going  on  at  the 
moment,  or  that,  if  they  were  about  to  begin,  they  would  con- 
tinue at  the  pile  of  which  he  had  knowledge,  and  also  that  the 
dumping  would,  as  in  the  past,  be  done  only  after  warning.  The 
plaintiff  was  not  an  employee  of  the  defendant,  but  was  an 
employee  of  an  independent  contractor.  I cannot  see  how  the 
doctrine  of  ''volenti^’  would  apply  to  him  under  these  circum- 
stances. 

On  the  contrary,  employees  of  the  defendant  should  have 
anticipated  the  likelihood  of  someone  being  in  the  vicinity  of  the 
dumping,  and  should  have  looked  before  they  dumped,  in  which 
case  it  would  have  been  apparent  that  men  were  emerging  from 
the  door  right  in  the  line  of  fire,  so  to  speak.  They  ought  to 
have  taken  the  precaution  of  warning  as  they  had  done  on  former 
occasions.  They  owed  this  duty  to  the  plaintiff,  and  they  were 
negligent  in  not  doing  so.  Such  negligence  caused  the  plaintiff’s 
injuries,  and  the  risk  was  neither  appreciated  nor  assumed. 

The  question  next  arises:  Was  the  plaintiff  negligent?  I have 
given  this  matter  a great  deal  of  anxious  consideration  and  have 
come  to  the  conclusion  that  he  was  not.  Formerly  the  negligence 
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of  the  plaintiff  would  have  been  a bar  in  an  action  of  this  sort,  but 
since  The  Negligence  Act,  now  R.S.O.  1937,  c.  115,  the  decisions 
as  to  the  result  of  the  plaintiff’s  negligence  must  be  read  to 
conform  to  the  change  in  the  common  law  effected  by  our 
Negligence  Act:  see  Whitehead  v.  The  City  of  North  Vancouver, 
53  B.C.R.  512,  [1939]  1 W.W.R.  369,  [1939]  3 D.L.R.  83; 
Greisman  v.  Gillingham,  [1934]  S.C.R.  375,  [1934]  3 D.L.R.  472, 
affirming  [1933]  O.R.  543,  [1933]  3 D.L.R.  134  {sub  nom.  Gil- 
lingham V.  Shiffer-Hillman  Clothing  Manufacturing  Co.  et  al.). 

It  is  true  that  the  plaintiff  knew  that  dumping  had  been 
going  on  at  the  rear,  but  he  did  not  know  that  the  dumping 
had  commenced  to  the  east  of  the  door.  There  being  no  activities 
going  on  at  the  time,  or  for  a considerable  period  before,  three 
people  simultaneously  must  have  thought  it  was  safe  to  proceed. 

It  is  suggested  that  the  plaintiff,  intending  to  go  in  a westerly 
direction,  should  have  “hugged”  the  wall,  and  that  if  he  had  he 
would  not  have  received  the  injury  which  he  did.  While  this  is 
true,  as  it  turns  out,  one  would  think  that  the  plaintiff,  with  his 
means  of  knowledge  at  the  time,  would  have  been  putting  him- 
self into  a position  of  danger  if  dumping  had  been  done  upon 
the  old  pile,  and  that  it  would  not  have  been  reasonable  for 
him  to  have  proceeded  in  that  manner. 

It  is  also  alleged  that  he  should  have  given  warning  by  shout- 
ing up  to  the  workers  upon  the  upper  storey  of  the  house.  This 
would  seem  to  me  to  be  as  impracticable  as  what  the  plaintiff 
did  in  the  Hiatt  case,  supra.  The  warning,  in  my  opinion,  would 
not  have  been  heard  and  the  plaintiff  would  have  had  to  emerge 
from  the  door  and  would  have  put  himself  in  a position  of  danger 
in  doing  so. 

As  to  lookout,  it  is  true  that  he  did  not  notice  that  a new 
pile  had  been  started,  although  Davis  had  noticed  that.  My 
opinion  is  that  the  new  pile  was  not  very  evident,  and  of  course, 
it  was  to  the  east  of  the  door,  and  even  if  noticed  it  might  not 
be  sufficient  to  put  the  plaintiff  on  his  guard,  as  it  would  cause 
the  plaintiff  to  -assume  that  dumping  was  being  conducted  to 
the  east  of  the  door  and  not  at  the  point  of  the  door  itself. 
I therefore  am  not  able  to  find  that  the  plaintiff  was  negligent, 
or  that  any  negligence  on  his  part  contributed  to  the  injuries 
which  he  sustained. 
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As  to  damages,  while  I think  the  plaintiff  has  given  us  a 
fair  picture  of  the  facts,  I cannot  find  that  he  has  sustained 
the  whole  loss  of  earnings  which  he  claims.  He  was  indefinite 
on  the  above  and  has  no  real  basis  for  either  the  time  he  claims 
to  have  lost,  or  his  earnings  at  those  times.  I will  allow  the 
doctor’s  bills,  hospital,  x-ray  and  massage,  etc.  amounting  to 
S947.  For  loss  of  time,  I will  allow  the  plaintiff  the  sum  of 
$500  which  is  just  an  estimate  of  course,  but  is  the  best  that 
I can  do.  I think  his  actual  loss  is  not  proved  with  any  definite- 
ness. In  assessing  the  damages  I have  kept  in  mind  the  prin- 
ciples enunciated  by  Barlow  J.  in  Fine  v.  Toronto  Transportation 
Commission  et  al,  [1945]  O.W.N.  901,  [1946]  1 D.L.R.  221,  59 
C.R.T.C.  93.  Fortunately  the  plaintiff  has  not  suffered  any 
permanent  injury.  At  the  moment  he  has  a 10  per  cent,  dis- 
ability, which  will  probably  vanish  in  about  six  months.  He  is 
able  to  work  to  the  full  extent  now,  but  he  will  have  had  nearly 
two  years  of  misery  with  considerable  distress  and  pain.  He  has 
had  an  operation  with  resulting  pain.  I assess  the  general 
damages  at  $1,500,  making  the  total  damages  $2,947,  for  which 
there  will  be  judgment,  with  costs  on  the  High  Court  scale. 

Judgment  accordingly. 

Solicitor  for  the  plaintiff:  John  A.  Grace,  Ottaioa. 

Solicitors  for  the  defendant:  Gowling,  MacTavish,  Osborne  d 
Henderson,  Ottawa. 
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[WELLS  J.] 

Hanley  v*  Hanley  et  aL 

Divorce  and  Matrimonial  Causes — Alimony  and  Maintenance — Security 

by  Husband — Discretion  of  Court — Interests  of  Wife — Terms  of 

Order — The  Matrimonial  Causes  Act,  R.8.O.  1937^  c.  208  ss.  1,  2,  5. 

The  power  of  the  Court,  under  s.  1 of  The  Matrimonial  Causes  Act,  to 
require  a husband  to  secure  to  the  wife  a sum  of  money  to  provide 
for  her  maintenance,  is  a discretionary  one.  The  Court  is  not  obliged 
to  grant  the  relief  contemplated  by  the  section  unless  it  deems  it 
reasonable,  in  the  general  interests  of  the  parties,  to  do  so.  Julius  v. 
The  Lord  Bishop  of  Oxford  et  al.  (1880),  5 App.  Cas.  214  at  223,  244, 
referred  to.  The  discretion  must  of  course  be  exercised  judicially, 
and  in  accordance  with  the  rules  laid  down  in  such  cases  as  Rex  v. 
Wilkes  (1770),  4 Burr.  2527  at  2539. 

Where  a husband,  although  not  in  receipt  of  any  substantial  income, 
has  a contingent  reversionary  interest  in  a substantial  estate  he  may 
be  required,  if  the  other  circumstances  make  such  a course  desirable, 
to  secure  a part  of  that  interest  to  provide  maintenance  for  his  wife 
under  s.  1 of  the  Act.  The  fact  that  the  husband’s  interest  may  not 
vest,  and  that  the  security  may  therefore  never  become  effective,  is 
not  a reason  for  refusing  to  make  the  order.  Harrison  v.  Harrison 
(1887),  12  P.D.  130,  considered. 

Since  s.  1 of  the  Act  is  in  terms  substantially  similar  to  the  corre- 
sponding English  provisions,  decisions  in  England,  in  such  cases  as 
Shearn  v.  Shearn,  [1931]  P.  1,  should  be  used  as  guides  in  the  appli- 
cation of  the  section.  But  although  the  English  practice  does  not 
generally  require  the  insertion  of  a ‘'dum  casta”  clause  in  the  deed 
of  security,  such  a clause  should  be  required  in  Canada,  since  the 
Court’s  jurisdiction  is  limited  to  cases  in  which  the  wife  has  not  been 
guilty  of  adultery.  Medley  v.  Medley  (1882),  7 P.D.  122  at  124,.  126, 
referred  to. 

Where  the  husband  has  no  present  means  of  requiring  payments  out  of 
the  estate  in  question,  the  Court,  in  addition  to  ordering  him  to  give 
security,  under  s.  1 of  the  Act,  may  make  an  order  under  s.  2 for  the 
payment  of  maintenance  by  him. 

An  action  by  a wife  for  dissolution  of  marriage  and  other 
relief. 

11th  November  1947  and  16th  January  1948.  The  action 
was  tried  by  Wells  J.  without  a jury  at  Brockville  and  Toronto. 

H.  L.  Cartwright,  for  the  plaintiff. 

K.  G.  Morden,  K.C.,  and  W.  J.  Henderson,  for  the  defendant 
Hanley. 

16th  October  1948.  Wells  J.: — The  plaintiff  in  this  action 
makes  a claim  for  the  dissolution  of  her  marriage  to  the  defend- 
ant Joseph  LeFevre  Hanley,  for  the  custody  of  the  two  children 
of  the  marriage,  and  for  maintenance  pursuant  to  the  provisions 
of  The  Matrimonial  Causes  Act,  R.S.O.  1937,  c.  208,  or,  alter- 
natively, alimony  because  of  the  alleged  adultery  of  the  defendant 
Hanley  and  his  co-defendant  Blennerhasset.  The  case  was  origi- 
nally heard  at  Brockville.  At  the  conclusion  of  the  evidence  I in- 
dicated that  I was  satisfied  that  there  was  sufficient  evidence 
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of  adultery  to  afford  ground  for  a judgment  dissolving  the  mar- 
riage. It  was  then  put  to  me  by  counsel  for  the  plaintiff  that 
what  she  wanted  from  the  Court  was  security  for  her  mainte- 
nance pursuant  to  s.  1 of  The  Matrimonial  Causes  Act.  It  ap- 
peared that,  while  the  defendant  husband  was  not  earning  any 
substantial  sum  of  money,  he  was  the  contingent  beneficiary  of 
a very  substantial  estate  left  by  his  late  grandfather,  and  of 
which  for  the  greater  part  his  father,  who  was  still  living,  was 
life  tenant.  At  my  suggestion,  argument  on  this  request  of  the 
plaintiff  was  adjourned  to  permit  the  parties  to  see  if  they  could 
work  out  some  arrangement.  Subsequently,  attempts  to  do  this 
having  failed,  I heard  further  argument  at  the  non-jury  sittings 
in  Toronto. 

The  fact  that  the  parties  have  not  been  able  to  come  to  a 
reasonable  settlement  of  their  financial  problems  is  a matter  for 
regret.  It  is  quite  clear  from  the  evidence,  and  the  present 
situation  of  the  estate  in  which  the  male  defendant  is  interested, 
that  any  solution  imposed  by  the  Court  will  afford  doubtful 
satisfaction  to  the  parties. 

At  the  outset,  I may  say  upon  the  evidence  that  if  it  is 
possible  to  secure  to  the  plaintiff  an  annual  allowance  by  way 
of  maintenance,  I think  this  is  a case  in  which  such  a step  should 
be  taken.  My  impression  of  the  defendant,  on  the  evidence,  was 
that  he  was  not  a very  responsible  person.  Certainly  he  does 
not  seem  to  have  appreciated  his  responsibilities  to  his  wife  or 
his  children;  and  there  is  very  little  to  suggest  that,  apart  from 
the  security  which  the  wife  might  have  by  way  of  charge  on 
his  interest  in  his  grandfather’s  estate,  any  order  for  main- 
tenance would,  in  the  long  run,  be  effective.  The  defendant, 
however,  at  the  present  time  has  not  an  absolute  interest  in  his 
grandfather’s  estate.  The  will,  which  was  produced  to  me,  after 
providing  for  certain  small  legacies  and  small  annuities,  pro- 
vides, in  para.  9,  as  follows : 

“9.  All  the  rest  and  residue  of  my  estate  both  real  and 
personal  of  every  kind,  nature  and  description  wherever  situate, 
but  charged  with  the  payment  of  the  aforesaid  legacies,  I give 
devise  and  bequeath  to  my  executors  hereinafter  named  in  trust 
to  hold  the  same  for  the  use  and  benefit  of  my  son  James 
Stephenson  Hanley  and  to  pay  the  income  thereof  to  him 
(to  the  extent  hereinafter  named),  for  and  during  the  term 
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j of  his  natural  life,  and  after  his  death  to  hold  the  same  for  the 

T use  and  benefit  of  my  grandson  Joseph  LeFevre  Hanley  and 
to  pay  the  income  to  him  (to  the  extent  hereinafter  named) : 
and  upon  his  death  prior  to  the  attainment  of  the  age  of  thirty- 
five  years  to  convey  the  same  to  his  child  or  children,  share 
and  share  alike,  if  he  leaves  issue,  and  otherwise  to  divide  the 
same  equally  among  those  of  my  brothers  and  sisters  who  may 
be  living  at  that  time,  and  in  case  none  of  my  brothers  or  sisters 
is  living  at  that  time  then  among  my  nephews  and  nieces  then 
living;  but  if  my  said  grandson  attains  the  said  age  of  thirty- 
five  years,  I direct  my  executors  to  convey  to  him  absolutely 
at  that  time  the  whole  residue  of  my  Estate,  charged,  however, 
as  aforesaid. 

“I  further  direct  that  for  the  first  five  years  after  my  death 
the  income  from  my  estate  to  be  paid  to  my  said  son  James 
Stephenson  Hanley  shall  not  exceed  the  sum  of  Four  Thousand 
Five  Hundred  Dollars  ($4500.00)  per  annum,  and  thereafter  shall 
not  exceed  the  sum  of  Five  Thousand  dollars  per  annum,  and 
that  any  surplus  income  shall  be  accumulated  and  utilized  as 
capital,  and  I direct  that  my  said  son  shall  also  enjoy  the  free 
use  of  the  homestead,  67  Earl  Street,  Kingston. 

‘T  also  direct  that  the  income  payable  to  my  said  grandson, 
Joseph  Lefevre  Hanley,  shall  not  exceed  the  amounts  per  annum 
which  I have  named  in  the  case  of  his  father,  that  is  to  say, 
if  his  father  die  during  the  said  five  year  period  the  income 
payable  shall  remain  limited  to  Four  Thousand  five  hundred 
Dollars,  ($4500.00),  to  the  end  of  that  period  counting  from  my 
death,  and  thereafter  shall  be  limited. to  Five  thousand  dollars, 
($5000.00). 

‘T  further  direct  that  my  said  grandson,  Joseph  Lefevre 
Hanley  shall  be  entitled  to  have  a college  education  at  the  ex- 
pense of  my  estate  if  he  so  desires.” 

The  evidence  was  that  at  the  time  of  the  first  hearing  the 
husband  was  33  years  of  age,  having  been  born  on  27th  December 
1914.  It  is  apparent,  therefore,  that  he  has  not  yet  attained 
an  absolute  interest  in  his  grandfather’s  estate.  However,  up 
to  the  time  of  the  trial,  and,  I am  advised,  since,  the  wife  has 
not  been  left  destitute,  as  she  has  received  $100  a month  and 
free  housing  belonging  to  the  estate  of  the  defendant’s  grand- 
father, which  is  stated  by  counsel  to  be  worth  somewhere 
around  $65  or  $70  a month. 
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The  power  to  secure  maintenance  given  by  s.  1 of  The 
Matrimonial  Causes  Act  is,  in  my  view,  discretionary.  The 
section  is  as  follows: 

‘Tn  any  action  for  divorce  or  to  declare  the  nullity  of  any 
marriage,  the  Court  may  order  that  the  husband  shall  secure 
to  the  wife,  unless  she  has  been  guilty  of  adultery,  such  gross 
sum  of  money  or  annual  sum  of  money  for  any  term,  not  ex- 
ceeding her  life,  as,  having  regard  to  her  fortune,  if  any,  and 
to  the  ability  of  the  husband  and  to  the  conduct  of  the  parties, 
may  be  deemed  reasonable  and  may  suspend  the  pronouncement 
of  the  judgment  alsolute  until  all  necessary  deeds  and  instru- 
ments have  been  executed.” 

In  the  view  I take,  the  word  ‘‘may”  is  one  vesting  a dis- 
cretion in  the  Court,  and  it  is  not  obliged  to  grant  the  relief 
contemplated  by  this  section  unless  in  the  general  interests  of 
the  parties  it  deems  it  reasonable  so  to  do.  In  this  connection 
reference  may  be  made  to  the  decision  of  the  House  of  Lords 
in  Julius  V.  The  Lord  Bishop  of  Oxford  et  al.  (1880),  5 App. 
Cas.  214,  where  Earl  Cairns  put  the  matter  very  succinctly 
at  p.  223.  In  the  same  case  Lord  Blackburn  dealt  with  the 
problems  at  pp.  240  et  seq.,  particularly  at  p.  244,  where  he 
pointed  out  that  the  enabling  words  are  construed  as  com- 
pulsory whenever  the  object  of  the  power  is  to  effectuate  a 
legal  right.  Looking  at  The  Matrimonial  Causes  Act,  it  can- 
not be  said,  particularly  when  s.  2 of  the  statute  is  considered, 
that  what  is  given  to  the  wife  by  s.  1 of  that  statute  is  an 
absolute  legal  right.  It  is  rather  one  in  which  the  Court  has 
a discretion  to  act  if  it  deems  it  proper  so  to  do  in  the  interest 
of  the  party  concerned.  This  discretion,  of  course,  must  be 
exercised  according  to  the  usual  rules  governing  judicial  dis- 
cretion, that  is,  according  to  common  sense  and  justice,  and  in 
accordance  with  the  rules  which  have  been  established  by  prior 
decisions.  As  Lord  Mansfield  said  in  a very  early  case,  Rex  v. 
Wilkes  (1770),  4 Burr.  2527  at  2539,  98  E.R.  327,  discretion 
when  applied  to  a court  of  justice  means  sound  discretion  guided 
by  law.  It  must  be  governed  by  rule,  not  by  humour.  It  must 
not  be  arbitrary,  vague  and  fanciful,  but  legal  and  regular. 

I have  not  been  able  to  find  any  decision  in  our  courts 
dealing  with  the  particular  point  before  me  under  this  section. 
The  origin  of  the  section  would  appear  to  be  s.  32  of  the  Im- 
perial Matrimonial  Causes  Act,  1857  (20  & 21  Viet.),  c.  85. 
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The  present  sections  of  the  Imperial  statutes  dealing  with  these 
matters  are  found  in  s.  190  of  The  Supreme  Court  of  Judicature 
(Consolidation)  Act  of  1925  (15-16  Geo.  V.,  c.  49),  which  con- 
solidated the  Act  of  1857  and  the  subsequent  amendments  passed 
in  1866  and  1907.  While  the  wording  of  the  two  sections  is 
not  precisely  the  same,  the  part  which  I have  to  consider,  that 

is,  the  power  given  to  the  Court  to  order  that  the  husband  shall 
secure  to  the  wife  such  gross  sum  of  money,  or  annual  sum  of 
money,  etc.,  is  so  substantially  in  the  same  terms  as  in  the 
Imperial  statute  that,  in  my  view,  the  decisions  under  it  are 
a guide  as  to  what  should  be  done  in  this  case. 

It  was  argued  before  me  for  the  defendant  that  because  the 
defendant  had  no  present  income  from,  but  only  a contingent 
right  to  the  remainder  of,  his  grandfather’s  estate,  after  the 
death  of  the  present  life  tenant,  there  was  nothing  on  which 
any  annual  sum  could  be  secured.  He  has,  however,  a right 
to  the  remainder  of  a very  substantial  estate.  It  seems  to  me 
quite  possible  for  him  to  secure  to  his  wife  a proper  amount 
of  that  estate  as  security  for  the  allowance  to  which,  in  my 
view,  she  is  entitled  for  maintenance.  It  may  be  that  if  he 
dies  prior  to  the  absolute  vesting  of  the  remainder  in  him  when 
he  is  35  years  of  age,  the  security  will  not  be  effective,  and  if 
that  is  the  case,  then  the  wife  may  suffer  accordingly.  That, 
however,  is  not,  in  my  view,  a reason  for  refusing  to  provide 
security  to  her  at  the  present  time.  That  situation  can  be 
dealt  with  in  the  light  of  the  facts  at  that  time,  if  that  event 
occurs. 

It  was  strongly  urged  before  me  that  the  decision  in  Shearn 
V.  Shearn,  [1931]  P.  1,  was  authority  for  the  proposition  that 
a wife  has  no  greater  right  to  an  order  to  secure  than  she 
has  to  an  order  to  pay,  and  that  as  the  object  of  a maintenance 
order  is  to  provide  present  maintenance  for  a wife,  payments 
cannot  be  secured  upon  non-paying  assets.  I question  whether 
the  reasons  given  in  that  case  proceed  so  far.  The  husband’s 
assets  were  all  out  of  the  jurisdiction  and  outside  the  power  of 
the  Court,  and  apparently  the  view  of  Hill  J.,  who  decided 

it,  was  that  an  order  for  payment  for  ordinary  maintenance 
might  be  enforceable  in  the  Federated  Malay  States  where  the 
husband  lived,  but  that  an  order  to  secure  was  of  very  doubtful 
validity  in  that  jurisdiction.  What  the  learned  judge  did  was 
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to  decide,  looking  at  the  matter,  as  he  put  it,  all  round,  what 
was  in  the  wife’s  best  interests. 

Looking  at  the  will  of  the  defendant’s  grandfather,  it  would 
appear  to  me  that  when  the  defendant  attains  the  age  of  35 
years  he  will  have  an  absolute  vested  interest  in  the  remainder 
of  the  estate  there  disposed  of,  which  may  well  provide  ample 
security  for  the  payments  of  maintenance  which,  in  my  view, 
the  Vv^ife  should  have.  In  view  of  the  terms  of  the  gift  to  the 
defendant  on  his  attaining  35  years  of  age,  by  his  grandfather’s 
v/ill,  in  my  view  the  effort  of  the  testator  to  cut  down  the 
income  to  which  the  defendant  would  be  entitled  is  void  as 
being  inconsistent  with  the  estate  already  given  by  the  testator 
to  the  male  defendant.  In  this  respect  reference  may  be  made 
to  the  decision  of  Butt  J.  in  the  case  of  Corbett  v.  Corbett 
(1888),  13  P.D.  136  at  139.  As  I have  already  stated,  fol- 
lowing the  practice  of  Hill  J.  in  Shearn  v.  Shearn^  looking  at 
the  matter  all  round,  I think  it  is  in  the  interests  of  the  wife 
that,  if  possible,  she  should  be  given  some  security  on  this  re- 
mainder-, at  the  present  time  contingently  vested  in  the  male 
defendant.  It  is  quite  possible  for  him  to  covenant  and  secure 
to  the  Vv^ife  annual  payments  on  his  interest  in  his  grandfather’s 
estate,  and  in  the  view  I take  that  is  what  he  should  be  re- 
quired to  do. 

The  accounts  of  the  estate  were  produced  before  me,  and, 
while  a substantial  portion  of  it  is  invested  in  trustee  securities, 
it  is  not  possible  from  a cursory  examination  of  them  to  come 
to  any  conclusion  as  to  what  amount  the  husband  should  so 
secure  to  his  wife.  The  income  which  should  be  so  secured 
is,  in  my  view,  the  amount  of  $100  a month.  It  should,  there- 
fore, be  referred  to  the  Local  Master  at  Kingston  to  determine 
the  extent  of  the  charge  necessary  on  the  husband’s  interest  in 
the  Joseph  Hanley  estate  to  secure  this  annual  sum  of  $1,200 
to  her.  When  the  assets  charged  produce  income  which  can 
be  paid  to  the  plaintiff,  the  income  from  them  should  be 
paid  to  her  in  equal  monthly  instataents.  I quite  appreciate 
that  these  payments  may,  for  some  time,  be  subject  to  the 
existing  life  interests,  which  may  operate  to  cut  down  the  in- 
come which  is  available  for  the  plaintiff,  while  they  continue 
to  exist. 

Examination  of  the  English  authorities  would  lead  one  to 
the  conclusion  that  the  practice  of  the  Court  there  has  not 
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been  to  insert  a provision  requiring  a ‘'dum  sola  et  casta  vixerif’ 
clause  in  the  deed.  It  is  there  apparently  left  to  be  settled 
when  the  deed  of  security  is  drawn.  There  is,  however,  not 
the  same  machinery  in  s.  1 of  The  Matrimonial  Causes  Act  for 
settling  the  deed  of  security,  and  in  our  statute  the  Court  can 
only  make  this  provision  for  the  wife  if  she  shall  not  have 
been  guilty  of  adultery.  In  view  of  this  there  should  be  a 
direction  that  the  deed  of  security  should  contain  such  a clause. 
As  to  the  English  practice,  reference  may  be  made  to  the  case 
of  Medley  v.  Medley  (1882),  7 P.D.  122  at  124,  126. 

These  matters,  together  with  the  nature  of  the  charge 
which  should  be  entered  into  by  the  defendant  husband,  may 
be  considered  by  the  Local  Master  and  his  recommendations 
may  be  included  in  his  report.  I make  this  direction  because 
I have  come  to  the  conclusion  from  the  evidence  that  an 
order  for  maintenance  under  s.  2 of  The  Matrimonial  Causes 
Act  is  not  sufficient  to  assure  the  wife  the  maintenance  to 
which  she  is  undoubtedly  entitled.  As  Butt  J.  said  in  the 
case  of  Harrison  v.  Harrison  (1887),  12  P.D.  130  at  133,  where 
the  same  proposition  was  put  to  him  that  was  put  to  me  by  the 
defendant : 

“On  the  part  of  the  respondent  it  is  contended  that  under 
s.  32  of  20  & 21  Viet.,  c.  85,  the  Court  has  no  power  to  deal 
with  a reversionary  interest  of  the  husband,  or  with  income 
other  than  his  income  at  the  time  of  the  dissolution  of  the 
marriage.  Although  I cannot  accede  to  that  argument  to  its 
full  extent,  I have  come  to  the  conclusion  that  the  present 
income  of  the  husband  should  alone  be  dealt  with,  and  that 
reversionary  interests  should  not  be  resorted  to,  except  under 
special  circumstances,  as  for  instance  where  there  are  no  other 
m.eans  of  insuring  provision  for  the  wife,” 

In  my  view,  and  in  the  view  I take  of  the  defendant  husband 
in  this  case,  the  circumstances  are  of  that  special  nature  re- 
quiring this  protection  for  the  plaintiff. 

There  will  accordingly  be  an  order  directing  that  the  male 
defendant  do  secure  to  the  plaintiff  on  his  interest  in  the  estate 
of  his  late  grandfather,  Joseph  P.  Hanley,  the  annual  sum  of 
$1,200  during  her  life,  subject  to  a provision  that  she  shall 
not  be  entitled  to  such  moneys  unless  she  shall  remain  chaste 
and  unmarried.  There  will  be  a reference  directed  to  the  Local 
Master  at  Kingston  to  settle  the  amount  of  the  interest  which 
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the  male  defendant  has  in  his  grandfather’s  estate,  which  should 
be  charged  for  these  purposes,  and  to  settle  the  terms  of  the 
charge.  There  will  also  be  an  order  that  the  pronouncement 
of  the  judgment  absolute  be  suspended  until  all  necessary  deeds 
and  instruments  have  been  executed. 

It  is  quite  true  that  at  the  present  time  the  male  defendant 
has  no  means  of  enforcing  or  demanding  the  payment  of  any 
moneys  from  the  estate  of  his  grandfather,  and  under  these 
circumstances  there  should  also  be  an  order  for  maintenance 
to  the  plaintiff,  pursuant  to  the  provisions  of  s.  2 of  The 
Matrimonial  Causes  Act.  I have  been  somewhat  concerned 
as  to  what  amount  this  should  be.  The  male  defendant’s  evi- 
dence was  that  his  total  income  was  $2,400  a year,  and  while 
he  has  received  certain  other  allowances  from  his  grandfather’s 
estate,  he  is  not  entitled  to  enforce  these.  Nevertheless,  since 
the  time  he  deserted  his  wife  he  has  been  able  to  provide  her 
with  an  income  of  $100  a month,  plus  free  living  quarters,  which 
counsel  stated  would  be  worth  between  $720  and  $840  a year. 
Under  these  circumstances,  despite  his  evidence  as  to  income 
I think  I must  pay  attention  to  his  conduct  and  the  provision 
he  has  deemed  proper  to  make  for  his  wife  and  two  infant 
children.  There  will  accordingly  be,  in  addition  to  the  order 
already  made,  an  order  under  s.  2 of  The  Matrimonial  Causes 
Act  for  maintenance  to  the  plaintiff  in  the  sum  of  $100  a 
month.  At  the  present  time  the  children  of  the  marriage  are 
very  young,  and  the  plaintiff  stated  in  the  witness-box  that  this 
income,  together  with  the  housing,  enabled  her  adequately  to 
look  after  herself  and  her  family.  If  it  should  happen  that 
this  housing  should  be  withdrawn,  the  matter  can  be  made  the 
subject  of  a further  application  and  the  wife’s  maintenance 
can  be  dealt  with  at  that  time  in  accordance  with  the  male 
defendant’s  situation  and  the  plaintiff’s  necessities. 

At  the  present  time  I have  not  deemed  it  necessary,  owing 
to  their  tender  years,  to  make  any  direct  order  for  the  mainte- 
nance of  the  two  children,  but  there  is,  of  course,  power  in 
the  Court  to  make  such  an  order,  if  necessity  for  it  should 
arise,  under  s.  5 of  The  Matrimonial  Causes  Act,  and  apparently 
this  order  may  be  made  any  time  either  before  or  after  judg- 
ment absolute.  I am  accordingly  fixing  the  maintenance  of 
the  plaintiff  at  the  present  time,  under  s.  2 of  the  statute,  at 
the  level  which  the  parties  themselves  have  fixed,  and  which 
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has  been  paid  for  some  considerable  time,  and  there  will  be 
an  order  accordingly. 

There  will  also  be  judgment  for  dissolution  of  the  plaintiffs 
marriage  with  the  male  defendant  on  the  grounds  of  his  adultery 
with  his  co-defendant.  There  will  be  an  order  giving  the  plain- 
tiff the  custody  of  the  infant  children  of  the  marriage,  with 
access  by  the  male  defendant  at  all  reasonable  times,  and  for 
at  least  one  day  each  week.  The  plaintiff  should  have  her  costs 
of  the  action  against  the  male  defendant.  The  costs  of  the 
reference  and  of  the  charge  are  reserved  until  after  the  Local 
Master’s  report. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff:  Cartwright  d Cartwright,  Kings- 
ton. 

Solicitor  for  the  defendant  Hanley:  W.  J.  Henderson,  Kings- 
ton. 

Solicitors  for  the  defendant  Blennerhasset:  Keys,  Mcllmoyle 
d Kidd,  Toronto. 


[COURT  OF  APPEAL.] 

Russell  V*  Brown* 

Actions  — Settlement  — Consent  Judgment  — Setting  Aside  — Absence 
of  Authority  in  Solicitor  to  Consent. 

Barristers  and  Solicitors  — Authority  to  Bind  Client  — Settlement  of 
Action  — • Excess  of  Authority  — Motion  to  Set  Aside  Consent  Judg- 
ment. 

Judgments  and  Orders  — Setting  Aside  — Consent  Judgment  — Pro- 
cedure— Rule  523. 

Where  judgment  was  entered  in  terms  of  minutes  of  settlement  signed 
by  the  solicitors  for  both  parties,  and  it  appeared  that  the  relief  grant- 
ed to  the  plaintiff  by  the  judgment  went  far  beyond  anything  to  which 
she  was  entitled  on  the  statement  of  claim,  and  that  the  settlement, 
in  at  least  one  respect,  was  not  only  not  authorized  by  the  defendant 
but  contrary  to  her  instructions,  held,  the  defendant  was  entitled  to 
an  order  setting  aside  the  consent  judgment  and  permitting  her  to 
defend  the  action,  notwithstanding  the  fact  that  she  had  paid  the 
damages  awarded  by  the  judgment  and  the  taxed  costs  thereunder. 

An  appeal  by  the  defendant  from  an  order  of  Grosch  Co. 

Ct.  J.,  of  the  County  Court  of  the  County  of  Kent,  dismissing 

an  application  to  set  aside  a consent  judgment. 

1st  June  1948.  The  appeal  was  heard  by  Robertson  C.J.O. 

and.  Hope  and  Hogg  JJ.A. 
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R.  D,  Steele,  for  the  defendant,  appellant:  We  are  entitled 
to  have  this  judgment  set  aside  on  the  ground  that  it  was 
obtained  by  fraud.  The  defendant’s  then  solicitor  was  not 
acting  in  good  faith,  and  he  had  no  authority  to  consent  to 
any  such  terms.  There  is  also  a question  of  the  jurisdiction 
of  the  County  Court.  [Hogg  J.A.:  A consent  judgment  can 
be  attacked  only  on  limited  grounds.]  This  was  not  a settle- 
ment made  in  court,  but  rather  a contract.  The  claim  as  set 
out  in  the  statement  of  claim  was  beyond  the  jurisdiction  of 
the  County  Court.  [Robertson  C.J.O.:  But  the  defendant  did 
not  object  to  the  jurisdiction.] 

The  solicitor  was  not  acting  in  good  faith.  He  did  nothing 
to  protect  the  interests  of  his  client. 

There  is  inherent  jurisdiction  in  the  Court  to  set  aside  a 
default  judgment:  Holmested  & Langdon,  Ontario  Judicature 
Act,  5th  ed.  1940,  p.  1330.  [Hogg  J.A.  : That  refers  to  a judg- 
ment entered  on  the  defendant’s  default,  not  to  a consent  judg- 
ment.] The  consent  here  was  not  given  at  the  trial,  as  is 
usually  the  case,  but  after  the  plaintiff  had  launched  a motion 
for  judgment  in  default  of  defence.  [Hogg  J.A. : Default  and 
consent  are  wholly  distinct,  as  is  shown  by  Neale  v,  Gordon 
Lennox,  [1902]  A.C.  465  at  469,  472.] 

I refer  to  the  following  authorities:  Holmes  v.  Knight  and 
Auhin;  Smith  v.  Holmes  and  Place,  [1944]  O.R.  553,  [1944]  4 
D.L.R.  628;  Matthews  v.  Munster  (1887),  20  Q.B.D.  141  at  143; 
Lemesurier  v.  Macaulay  (1893),  20  O.A.R.  421;  Swinfen  v. 
Swinfen  (1857),  24  Beav.  549,  53  E.R.  470;  Toronto  General 
Trusts  Corporation  v.  Rosenfield,  58  O.L.R.  23,  [1925]  4 D.L.R. 
896;  Hershman  v.  Holtyrex  Gold  Mines  Limited  (1926),  31 
O.W.N.  64. 

P.  A.  H.  Hess,  for  the  plaintiff,  respondent:  This  was  an 
action  arising  out  of  the  relationship  of  landlord  and  tenant, 
and  the  County  Court  clearly  had  jurisdiction:  13  Halsbury, 
2nd  ed.  1934,  p.  579,  para.  652.  [Robertson  C.J.O.:  There  was 
no  tenancy.  The  plaintiff  stayed  because  she  could  not  go  else- 
where.] As  to  jurisdiction,  I rely  on  The  County  Courts  Act, 
R.S.O.  1937,  c.  103,  ss.  19(1)  (h)(i)  and  25;  Bradley  v.  Barber 
et  al.  (1899),  30  O.R.  443  at  449;  Bragg  v.  Oram  (1919),  46 
O.L.R.  312,  50  D.L.R.  623.  [Robertson  C.J.O.:  It  is  well 
settled  that  if  the  County  Court  has  jurisdiction  to  try  the 
action,  it  may  grant  an  injunction.  But  here  there  is  an  un- 
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limited  and  unconditional  declaration  that  the  plaintiff  is  entitled 
to  possession  of  the  premises.  Where  do  you  find  authority 
for  such  a declaration?]  Parry  v.  Parry  (1920),  48  O.L.R. 
103,  54  D.L.R.  312,  is  authority  for  the  right  of  a County  Court 
to  make  a declaratory  judgment.  [Robertson  C.J.O. : But  is 
this  unlimited  declaration  not  beyond  the  powers  of  that  Court?] 
The  jurisdiction  of  a County  Court  is  set  out  in  8 Halsbury, 
2nd  ed.  1931,  p.  168.  [Robertson  C.J.O.:  But  the  English 
statute  is  not  the  same  as  ours.]  That  particular  section  is  the 
same. 

There  was  general  authority  to  the  solicitor  to  settle  the 
action,  and  no  express  limitation  was  placed  on  this  authority. 
The  client  is  therefore  bound  by  the  settlement  made  by  him: 
EUender  v.  Wood  (1888),  32  Sol.  Jo.  628.  In  Neale  v.  Gordon 
Lennox,  supra,  no  formal  order  had  been  taken  out  when  the 
application  was  made  to  set  aside  the  consent;  the  same  is  true 
of  Holmes  v.  Knight  and  Aubin,  supra.  Little  v.  Spreadbury, 
[1910]  2 K.B.  658  at  664-5,  is  authority  that  in  the  absence  of 
express  limitation  a solicitor  has  a duty  to  look  after  all  matters 
collateral  to  the  action.  I refer  also  to  Strauss  v.  Francis 
(1866),  L.R.  1 Q.B.  379  at  381-2. 

R.  D.  Steele,  in  reply. 

Cur.  adv.  vult. 

18th  October  1948.  Robertson  C.J.O.: — This  is  an  appeal 
from  the  order  of  His  Honour  Judge  Grosch,  Judge  of  the 
County  Court  of  the  County  of  Kent,  dated  4th  March  1948, 
whereby  he  dismissed  the  motion  of  the  defendant,  the  present 
appellant,  to  set  aside  a judgment  entered  against  the  defendant 
on  motion  made  on  default  in  delivery  of  a statement  of  defence, 
the  judgment  being  in  the  terms  of  consent  minutes  signed  by 
the  solicitors  for  the  plaintiff  and  defendant. 

As  the  circumstances  are  unusual  it  is  necessary  to  state 
them  in  some  detail,  but  as  a trial  of  the  action  may  result, 
it  is  important  that  we  should  not,  at  this  time,  appear  to  be 
deciding  matters  that  can  only  be  determined  properly  at  the 
trial. 

On  the  21st  December  1946  the  respondent  issued  a writ 
against  the  appellant  in  the  County  Court  of  the  County  of 
Kent.  The  endorsement  of  the  respondent’s  claim  upon  this 
writ  is  as  follows: 
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“1.  A declaration  of  the  court  that  the  plaintiff  is  entitled 
to  possession  of  the  premises  located  on  King  Street  East  in 
the  City  of  Chatham  now  occupied  by  the  said  Plaintiff. 

‘‘2.  For  an  order  of  this  Honourable  Court  to  compel  the 
said  defendant  to  put  the  said  premises  in  a reasonable  state 
or  repair. 

“3.  For  an  Order  of  this  Court  to  restrain  the  said  de- 
fendant from  using  part  of  the  said  premises  for  her  own  use. 

‘‘4.  For  damages  for  the  loss  occasioned  to  the  Plaintiff 
by  the  refusal  of  the  said  Defendant  to  put  the  premises  in  a 
proper  state  of  repair.” 

This  writ  was  duly  served  upon  the  appellant  and  on  the 
16th  January  1947  appearance  was  entered  for  the  appellant 
by  Mr.  William  H.  Bragg,  a solicitor  practising  at  Chatham. 
A statement  of  claim  was  delivered  on  the  same  day.  The 
material  allegations  in  the  statement  of  claim  are  that  the 
respondent  and  her  husband  rented  premises  known  as  169  and 
171  Queen  Street  in  the  city  of  Chatham,  from,  one  Carson, 
and  they  carried  on  there  the  business  of  the  Chatham  Remnant 
Shop.  Respondent’s  husband  died  in  1945,  and  she  carried  on 
the  business  at  the  same  premises,  using  part  of  the  premises 
as  her  residence.  In  September  1945  the  premises  were  pur- 
chased by  one  Goddard  and  the  respondent  continued  in  occu- 
pation as  his  tenant.  All  rent  was  paid  up  to  and  including 
31st  August  1946.  The  time  when  any  particular  month’s  rent 
was  paid  is  not  stated.  Goddard,  on  or  about  the  2nd  May 
1946,  secured  an  order  under  the  Wartime  Prices  and  Trade 
Board’s  regulations,  exempting  the  premises  from_  the  pro- 
visions of  Order  No.  315,  and  on  or  about  the  2nd  July  1946 
Goddard  launched  an  application  under  the  provisions  of  The 
Landlord  and  Tenant  Act,  R.S.O.  1937,  c.  219,  before  the  County 
Judge  fpr  an  order  that  the  respondent’s  tenancy  had  been 
terminated,  but  the  application  was  not  proceeded  with,  and 
no  order  was  obtained.  During  August  1946  Goddard  sold 
the  building  on  the  premises  to  the  appellant.  I quote  that 
part  of  the  statement  of  claim  that  immediately  follows  the 
foregoing  statement: 

“The  Defendant  agreed  with  the  Plaintiff  that  if  the  Plain- 
tiff would  consent  to  the  removal  of  the  building  on  the  said 
premises  to  a new  location  on  King  Street  East  that  the  De- 
fendant would  fix  up  the  building  on  the  new  location  so  that 
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the  same  could  be  used  by  the  Plaintiff  as  a store  and  dwelling 
in  the  same  manner  as  when  it  was  located  at  169  and  171 
Queen  Street.  The  Defendant  agreed  that  the  Plaintiff  could 
leave  her  furniture  and  fixtures  in  the  said  building  while  the 
same  was  being  moved  to  the  new  location.” 

The  statement  of  claim  proceeds  to  allege  that  the  appellant 
had  “neglected  to  put  the  premises  in  a proper  state  of  repair 
after  the  same  were  moved”,  with  the  result  that  the  plaintiff 
had  not  been  able  to  carry  on  the  business  of  the  Chatham 
Remnant  Shop,  and  had  not  been  able  to  reside  in  the  premises, 
and  that  some  of  her  goods  were  stolen,  and  that  the  premises 
were  still  not  in  a proper  state  of  repair  and  the  water  *and 
electric  lights  had  not  been  connected;  that  the  appellant  had 
made  repairs  to  part  of  the  building,  which  she,  the  appellant, 
claimed  to  be  entitled  to  use  for  her  business  office  notwith- 
standing her  agreement  that  the  respondent  should  have  the 
use  of  the  whole  building  after  it  was  moved;  that  the  respond- 
ent, by  reason  of  neglect  to  repair,  had  not  been  able  to  carry 
on  her  business  and  had  missed  the  Christmas  trade.  The  re- 
spondent then  alleges  that  she  has  always  been  ready  and  willing 
to  pay  a proper  rent  for  storage  while  the  premises  were  being 
fixed  up,  but  the  appellant  had  refused  to  negotiate  regarding 
rent  for  this  period,  and  that  she,  the  respondent,  was  also 
ready  and  willing  to  pay  the  former  rental  of  $45  per  month 
for  the  premises,  when  the  same  were  put  in  a proper  state  of 
repair,  and  to  pay  such  rental  as  is  permissible  under  the  pro- 
visions of  the  rental  regulations,  if  it  should  be  necessary  to 
have  the  rental  fixed  under  these  provisions.  Para.  9 of  the 
statement  of  claim  is  as  follows: 

“The  Plaintiff  therefore  claims: — 

“(1)  A declaration  of  this  Honourable  Court  that  the  Plain- 
tiff is  entitled  to  possession  of  the  premises  located  on  King 
Street  East  in  the  City  of  Chatham  as  aforesaid. 

“(2)  Damages  for  the  loss  of  business,  living  quarters  and 
articles  which  were  removed  from  the  said  premises  by  the 
neglect  and  refusal  of  the  Defendant  to  put  the  said  premises 
in  a proper  state  of  repair  amounting  to  Four  Hundred  dollars 
($400.00). 

“(3)  For  an  Order  of  this  Honourable  Court  compelling  the 
said  Defendant  to  put  the  said  premises  in  a proper  state  of 
repair  as  agreed  by  the  said  Defendant. 
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“(4)  For  an  Order  of  this  Honourable  Court  restraining 
the  said  Defendant  from  using  part  of  the  said  premises  for 
her  own  use.” 

No  statement  of  defence  was  delivered.  On  5th  March  1947 
respondent’s  solicitors  wrote  Messrs.  Myers  & Bragg  calling 
their  attention  to  the  fact  that  no  statement  of  defence  had 
been  filed,  asking  whether  their  client  was  going  to  defend  the 
action,  and  saying  that,  if  so,  they  would  like  to  have  the  state- 
ment of  defence  within  a few  days,  otherwise  they  would  move 
for  judgment.  On  the  23rd  April  1947  respondent’s  solicitors 
served  a notice  on  Messrs.  Myers  & Bragg  that  they  would 
move  before  the  County  Judge  on  Thursday,  the  8th  May  1947, 
for  an  order  for  judgment.  The  motion  appears  to  have  been 
enlarged  from  the  8th  May,  and  on  the  13th  May  minutes  of 
settlement  were  signed  by  the  respondent’s  solicitors  and  by 
W.  H.  Bragg  for  the  appellant.  On  the  same  day  counsel  for 
both  parties  attended  before  the  County  Judge  and  an  order 
was  made  for  judgment,  in  the  terms  of  minutes  of  settlement 
filed.  The  operative  clauses  of  the  judgment  are  as  follows: 

“Upon  Motion  for  Judgment  made  this  day  unto  this 
Court  by  Counsel  for  the  Plaintiff,  in  the  presence  of  Counsel 
for  the  Defendant,  and  upon  hearing  read  the  Affidavit  of  the 
Plaintiff  filed,  and  the  Affidavit  of  John  Donald  Burwell  filed, 
and  this  action  having  been  settled  according  to  the  terms  of 
the  Minutes  of  Settlement  filed: 

“(1)  This  Court  Doth  Declare  that  the  Plaintiff  is  entitled 
to  possession  of  the  following  lands: — [describing  the  appellant’s 
lands  on  King  Street]. 

“(2)  This  Court  Doth  Order  and  Adjudge  that  the  De- 
fendant be  and  she  is  hereby  restrained  from  using  any  part 
of  the  said  premises  for  her  own  use  during  the  tenancy  of 
the  Plaintiff. 

“(3)  This  Court  Doth  Order  that  the  Defendant  cause 
the  building  located  on  the  said  premises  to  be  put  in  a proper 
state  of  repair  so  that  the  said  building  will  be  in  a fit  condition 
for  the  Plaintiff  to  carry  on  her  business  therein  of  the  Chatham 
Remnant  Shop  and  to  use  the  said  building  for  living  quarters. 

“ (4)  This  Court  Doth  Order  and  Adjudge  that  the  Plain- 
tiff do  recover  against  the  Defendant  the  sum  of  Three  Hundred 
Dollars  ($300.00)  for  damages  suffered  by  the  said  Plaintiff 
to  the  date  of  the  issue  of  the  Writ  in  this  action,  namely,  the 
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twenty-first  day  of  December  1946  and  without  prejudice  to  the 
right  of  the  said  Plaintiff  to  recover  any  damages  suffered  by 
her,  the  said  Plaintiff,  after  the  twenty-first  day  of  December 
1946,  and  costs  to  be  taxed.” 

On  2nd  June  1947  respondent’s  solicitors  wrote  Mr.  Bragg 
asking  for  payment  of  the  damages  and  costs  awarded  by  the 
judgment,  amounting  in  all  to  $394.15,  and  threatening  to  place 
an  execution  in  the  sheriff’s  hands  if  not  promptly  paid.  The 
judgment  debt  and  costs  were  not  paid,  as  requested  by  this 
letter,  and  on  the  13th  June  1947  execution  was  issued  and 
placed  in  the  sheriff’s  hands.  On  the  23rd  June  1947  the  ap- 
pellant paid  the  judgment  debt  and  costs  to  the  sheriff,  after 
she  had  consulted  another  solicitor.  On  the  16th  December 
1947  a notice  of  motion  was  given,  returnable  before  the  County 
Judge,  for  an  order  setting  aside  the  judgment.  It  is  from  the 
County  Judge’s  order  dismissing  this  motion  that  the  present 
appeal  is  taken. 

There  is  no  reasonable  explanation  on  the  record  of  the 
conduct  of  Mr.  Bragg,  who  had  entered  an  appearance  for  the 
appellant,  in  signing  the  consent  minutes  of  judgment.  It  would 
be  obvious  to  any  solicitor  in  his  senses  that  the  respondent 
on  her  own  statement  of  claim  was  not  entitled  to  judgment 
in  the  terms  to  which  Mr.  Bragg  agreed.  The  judgment  awards 
the  respondent  possession  of  the  appellant’s  premises  without 
limitation  as  to  time  and  unconditionally.  There  is  no  provision 
for  the  payment  of  rent,  or  for  the  termination  of  the  right  to 
possession.  If  the  respondent  were  the  owner,  the  declaration 
for  a right  to  possession  could  not  be  more  absolute. 

There  is  no  allegation  in  the  statement  of  claim  that  the 
respondent  had  become  even  the  tenant  of  the  King  Street 
premises.  The  omission  of  any  such  statement  from  the  state- 
ment of  claim  accords  with  the  respondent’s  evidence  when  cross- 
examined  upon  her  affidavit  filed  on  the  motion  to  set  aside 
the  judgment.  She  there  makes  it  plain  that  there  was  no  lease 
or  agreement  for  lease.  She  says  that  they  did  not  discuss 
the  amount  of  rent,  or  when  it  would  start,  or  how  long  she 
would  stay,  and  that  she  does  not  think  she  bound  herself  to 
stay  in  the  place.  The  very  highest  at  which  the  respondent’s 
case  can  be  put,  upon  the  allegations  in  the  statement  of  claim, 
is  that  she  was  to  have  something  in  the  nature  of  an  option 
for  a lease  of  the  appellant’s  premises  on  King  Street,  when 
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the  building  had  been  removed  there  and  had  been  put  in  repair. 
Para.  8 of  the  statement  of  claim  further  makes  it  quite  plain 
that  no  rent  was  ever  agreed  upon  and  none  was  ever  paid. 

Why  no  statement  of  defence  to  the  extravagant  claims  of 
the  respondent  was  delivered  is  not  satisfactorily  accounted 
for.  Mr.  Bragg,  who  was  in  some  way  prevailed  upon  by  the 
respondent’s  solicitors  to  make  an  affidavit  for  use  against  his 
former  client  on  her  motion  to  set  aside  the  judgment,  most 
improperly,  with  a strange  disregard  of  his  obligations  as  a 
solicitor,  speaks  of  interviews  with  the  appellant,  and  says 
that  she  instructed  him  to  work  out  some  settlement  of  the 
action.  The  affidavit  does  not  indicate  that  Mr.  Bragg  at  any 
time  directed  his  mind  to  a consideration  of  his  client’s  legal 
position.  The  fact  that  Mr.  Bragg  made  this  affidavit,  and  that 
respondent’s  solicitors  obtained  it  from  him  and  used  it,  has, 
in  my  opinion,  a very  ugly  look.  Mr.  Hess,  counsel  for  the 
respondent  on  this  appeal,  had  no  instructions  on  the  matter, 
his  firm  being  only  agents  for  other  solicitors.  We  were  in- 
formed by  counsel  for  the  appellant  on  the  argument  of  this 
appeal  that  Mr.  Bragg  had  died  suddenly  a short  time  before 
the  argument  of  the  appeal.  In  the  circumstances  it  is  not 
well  to  refer  to  Mr.  Bragg’s  conduct  in  this  matter  too  harshly, 
for  he  may  not  have  been  in  a condition  to  take  care  of  the 
interests  of  a client.  Something  of  this  nature  is  suggested 
by  the  statement,  made  in  his  cross-examination  upon  his  affi- 
davit, that  he  had  been  requested  to  get  counsel’s  opinion  and 
that  at  that  time  the  appellant  wished  to  defend  the  case. 
Mr.  Bragg,  however,  did  not  get  counsel’s  opinion. 

I need  not  take  time  to  discuss  the  second  and  third  clauses 
of  the  judgment,  although  they  are  sufficiently  extraordinary  in 
view  of  the  respondent’s  status  as  plaintiff. 

The  fourth  clause  of  the  judgment,  however,  has  become 
of  considerable  importance.  There  is  nothing  in  the  writ  or 
statement  of  claim  to  suggest  that  the  respondent  had  any 
claim  for  damages  other  than  that  made  in  her  statement  of 
claim,  where  her  damages  are  put  at  $400.  By  the  judgment, 
however,  she  is  awarded  $300  for  damages  suffered  by  her  to 
the  date  of  the  issue  of  the  writ,  and  this  is  expressly  made 
“without  prejudice  to  the  right  of  the  said  Plaintiff  to  recover 
any  damages  suffered  by  her,  the  said  Plaintiff,  after  the  twenty- 
first  day  of  December  1946”.  There  is  now  pending  against 
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the  appellant  a new  action  brought  by  the  respondent  for  a 
further  $3,000  damages,  upon  the  basis  of  the  rights  declared 
by  this  judgment.  It  is,  in  my  opinion,  beyond  question  that 
Mr.  Bragg  had  no  instructions  or  authority  to  make  any  such 
reservation  in  the  terms  of  settlement.  The  minutes  of  settle- 
ment are,  therefore,  as  to  that  matter  at  least,  not  only  un- 
authorized but  contrary  to  the  instructions  of  the  appellant, 
who,  according  to  Mr.  Bragg  himself,  wanted  the  matter  settled. 
Instead  of  the  matter  being  settled,  the  claim  for  damages, 
which  was  made  once  for  all  in  the  statement  of  claim  and  put 
at  $400,  was  dealt  with  only  in  part,  and  the  major  part  of  it, 
according  to  the  respondent’s  claim  in  her  second  action,  was 
left  unsettled  in  amount,  the  appellant’s  liability  to  pay  further 
damages  being,  however,  fixed  against  her. 

The  disposition  to  be  made  of  the  present  motion  has  given 
me  some  concern.  The  appellant  has  paid  the  damages  and 
costs  awarded  by  the  judgment,  and  no  doubt  thought  she  was 
done  with  the  matter.  It  may  be  that  she  will  be  content  to 
forego  any  rights  she  may  have  to  recover  what  she  has  paid, 
if  the  matter  ends  there  and  she  is  relieved  of  the  payment  of 
any  further  sum  for  damages  or  costs.  At  the  same  time  she 
is,  in  my  opinion,  entitled  to  have  the  judgment  set  aside  and 
to  be  permitted  to  file  a statement  of  defence  in  the  first  action, 
which  may  then  proceed  to  trial.  That  should  be  the  order  of 
the  Court,  unless  the  matter  can  be  disposed  of  amicably  in 
accordance  with  my  first  suggestion.  The  appellant  is,  in  any 
event,  entitled  to  the  costs  of  the  motion  before  the  County 
Judge  and  of  the  appeal,  to  be  paid  forthwith  after  taxation. 

Hope  J.A.  agrees  with  Robertson  C.J.O. 

Hogg  J.A.: — This  is  an  appeal  from  an  order  of  His  Honour 
Judge.  Grosch,  of  the  County  Court  of  the  County  of  Kent, 
dismissing  a motion  made  on  behalf  of  the  appellant  for  an  order 
to  set  aside  a judgment,  pronounced  on  consent  of  the  parties 
to  the  action,  in  the  said  County  Court,  bearing  date  the  13th 
May  1947. 

The  writ  of  summons  in  the  action,  brought  by  the  re- 
spondent against  the  appellant,  was  issued  on  the  21st  December 

1946.  A statement  of  claim  was  delivered  on  the  15th  January 

1947,  in  which  it  is  alleged  that  the  present  respondent  had 
entered  into  a lease  in  writing  of  the  premises  known  as  169 
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and  171  Queen  Street,  in  the  city  of  Chatham,  on  or  about  the 
16th  January  1942,  the  lease  being  for  a period  of  two  years 
and  three  months  from  the  said  date  at  a monthly  rental  of 
$45  a month;  and  that  when  the  term  of  this  lease  expired,  the 
respondent  continued  to  occupy  the  said  premises  and  paid 
rent  therefor  up  to  and  including  31st  August  1946.  It  is 
further  alleged  that  the  then  owner  of  the  property,  one  Lome 
J.  Goddard,  obtained  an  order  under  the  provisions  of  Order 
No.  315  of  the  Wartime  Prices  and  Trade  Board  ([1943]  4 
C.W.O.R.  818)  exempting  the  premises  from  the  provisions  of 
the  said  Order.  Para.  4 of  the  statement  of  claim  sets  out  that 
in  August  1946  the  building  on  the  premises  known  as  169  and 
171  Queen  Street,  in  the  city  of  Chatham,  was  sold  to  the 
appellant,  and  that: 

“The  Defendant  agreed  with  the  Plaintiff  that  if  the  Plaintiff 
would  consent  to  the  removal  of  the  building  on  the  said 
premises  to  a new  location  on  King  Street  East  that  the  De- 
fendant would  fix  up  the  building  on  the  new  location  so  that 
the  same  could  be  used  by  the  Plaintiff  as  a store  and  dwelling 
in  the  same  manner  as  when  it  was  located  at  169  and  171 
Queen  Street.  The  Defendant  agreed  that  the  Plaintiff  could 
leave  her  furniture  and  fixtures  in  the  said  building  while  the 
same  was  being  moved  to  the  new  location.’’ 

Para.  5 of  the  statement  of  claim  alleges  that  the  appellant 
neglected  to  put  the  premises  in  repair  after  the  building  had 
been  moved,  with  the  result  that  the  respondent  was  not  able 
to  carry  on  her  business  or  to  reside  in  the  said  premises. 
It  is  also  pleaded  that  the  appellant  claims  to  be  entitled  to  use 
part  of  the  building  as  an  office.  Para.  8 reads  in  part  as 
follows : 

“The  Plaintiff  has  always  been  ready  and  willing  to  pay  a 
proper  rent  for  storage  while  the  said  premises  are  being  fixed 
up  but  the  Defendant  has  refused  to  negotiate  regarding  rental 
for  this  period.  The  Plaintiff  is  also  ready  and  willing  to  pay 
the  former  rental  of  Forty-five  dollars  ($45.00)  per  month  for 
the  said  premises  when  the  same  are  put  in  a proper  state  of 
repair.  ...” 

The  prayer  for  relief  in  the  statement  of  claim  is  for  a 
declaration  that  the  respondent  is  entitled  to  possession  of  the 
premises,  for  damages  for  loss  of  business  in  the  amount  of 
$400,  and  for  an  order  compelling  the  appellant  to  put  the 
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premises  in  a proper  state  of  repair  as  agreed,  also  for  an 
order  restraining  the  appellant  from  using  part  of  the  premises 
for  her  own  use. 

It  is  to  be  observed  that  although  it  is  to  be  gathered  from 
the  statement  of  claim  that  the  respondent  considered  the  lease 
to  have  terminated  in  the  month  of  May  1946,  no  facts  are  al- 
leged showing  that  a new  lease  had  been  entered  into  or  that 
there  had  been  any  agreement  for  a new  lease.  Furthermore, 
it  is  not  alleged  that  there  is  any  obligation  on  the  part  of  the 
respondent  that  she  should  occupy  the  premises  or  pay  any  sum 
in  relation  to  such  occupation  in  the  event  of  the  premises  being 
put  in  such  a state  of  repair  as  would  enable  her  to  carry  on 
her  business  therein.  It  is  not  alleged  that  any  consideration 
passed,  or  was  to  pass,  from  the  respondent  to  the  appellant 
for  the  benefits  which  were  to  accrue  to  the  respondent.  The 
statement  of  claim  does  not  set  out  the  terms  of  any  agreement 
or  contract  entered  into  between  the  parties,  but  merely  alleges 
that  if  the  appellant  would  do  certain  things,  the  respondent 
would  be  willing  to  rent  the  premises.  This  pleading,  in  itself, 
would  not  be  a foundation  for  a judgment  such  as  was  pro- 
nounced. 

The  appellant  retained  Mr.  William  H.  Bragg,  a barrister 
and  solicitor  of  the  city  of  Chatham,  to  act  for  her  in  connection 
with  the  above-mentioned  action,  and  he  entered  an  appearance 
in  the  action  on  the  14th  January  1947.  However,  no  state- 
ment of  defence  was  delivered,  and  on  the  23rd  April  the  solicitor 
for  the  respondent  noted  the  pleadings  closed.  On  the  1st  May 
notice  of  motion  was  served  on  Mr.  Bragg  by  the  solicitor  for 
the  respondent,  for  an  order  that  judgment  be  awarded  to  her 
in  the  action.  Upon  the  return  of  the  motion  and  before  it  was 
heard,  an  agreement  was  entered  into  in  settlement  of  the  re- 
spondent’s claims  by  Mr.  Bragg,  on  behalf  of  the  appellant,  with 
the  solicitors  for  the  respondent,  and  judgment  was  pronounced 
on  the  13th  May  by  His  Honour  Judge  Grosch  in  the  terms  of 
the  minutes  of  settlement  which  were  in  effect  as  follows: 

(1)  A declaration  that  the  plaintiff  was  entitled  to  pos- 
session of  the  premises  located  on  King  Street  East  in  the 
city  of  Chatham. 

(2)  That  judgment  be  entered  against  the  defendant  for 
loss  of  business,  living  quarters,  certain  articles  removed  from 
the  said  building,  and  for  the  neglect  and  refusal  of  the  de- 
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fendant  to  put  the  said  premises  in  a proper  state  of  repair, 
amounting  to  $300. 

(3)  That  the  defendant  be  ordered  to  put  the  building 
aforesaid  in  a proper  state  of  repair  so  that  it  shall  be  in  a 
fit  condition  for  the  plaintiff  to  carry  on  her  business  therein 
and  as  living  quarters. 

(4)  The  defendant  consented  to  an  order  restraining  her 
from  using  any  part  of  the  said  premises. 

(5)  The  defendant  consented  to  pay  the  costs  of  the  action; 
and 

(6)  The  plaintiff  agreed  to  accept  the  sum  of  $300  in  full 
of  all  damages  which  might  be  occasioned  up  to  21st  December 
1946,  but  without  prejudice  to  her  right  to  claim  damages  for 
any  loss  occasioned  by  the  neglect  or  refusal  of  the  defendant 
to  put  the  building  in  repair,  and  for  loss  of  trade  and  business 
and  loss  of  living  quarters,  after  the  aforesaid  date. 

A writ  of  execution  was  issued,  based  on  the  consent  judg- 
ment, and  upon  the  advice  of  her  present  solicitors  the  appellant 
paid  to  the  respondent  the  $300  damages  awarded  to  the  re- 
spondent by  the  judgment,  but  the  appellant  states  that  it  was 
paid  under  protest.  In  Phillips  v.  The  City  of  Belleville  (1905), 
10  O.L.R.  178,  the  judgment  of  a Divisional  Court  delivered  by 
Anglin  J.,  it  was  held  that  the  mere  payment  of  money,  as 
directed  by  a judgment,  is  not  a bar  to  an  appeal  from  that 
judgment  by  the  party  making  such  payment:  and  that  mere 
obedience  to  a judgment,  not  such  as  to  signify  conclusive 
acceptance  of  its  terms,  does  not  destroy  the  right  of  appeal. 

The  fact  that  the  appellant  paid  the  $300  awarded  by  the 
judgment  as  damages,  would  not  in  itself,  in  my  view,  signify 
a conclusive  submission  to  the  other  terms  of  the  judgment 
such  as  that  involving  the  question  of  possession  of  the  premises. 

The  principal  grounds  for  appeal  are: 

(1)  that  the  County  Court  was  without  jurisdiction  to  pro- 
nounce the  judgment  in  question;  and 

(2)  that  the  solicitor  for  the  appellant  did  not  act  in  good 
faith  in  negotiating  the  said  settlement,  and  exceeded  the  in- 
structions given  to  him  by  the  appellant  to  settle  the  action. 

The  proceeding  provided  by  Rule  523  is  in  substitution,  in 
cases  to  which  it  is  applicable,  for  the  former  practice  of  bring- 
ing an  action  to  have  a judgment  set  aside:  McGuire  v.  Haugh 
et  at,  [1934]  O.R.  9,  [1934]  1 D.L.R.  534. 
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In  In  re  Wilson  and  Tor^onto  General  Trusts  Corporation 
(1906),  13  O.L.R.  82,  Meredith  C.J.C.P.,  in  referring  to  Consoli- 
dated Rule  642  (which  contained  the  same  provisions  as  the 
present  Rule  523),  said  that  by  Chancery  Order  No.  330,  “bills 
of  review,  bills  in  the  nature  of  bills  of  review,  bills  to  impeach 
decrees  on  the  ground  of  fraud,  bills  to  suspend  the  operation 
of  decrees,  and  bills  to  carry  decrees  into  operation  were  abol- 
ished; and  for  the  bill  of  review  was  substituted  a re-hearing 
of  the  cause,  and  for  the  other  bills  the  proceeding  by  petition 
which  is  now  provided  for  by  Consolidated  Rule  642.”  Accord- 
ing to  this  statement  of  the  effect  of  the  Rule,  it  is  only  a pro- 
ceeding formerly  commenced  by  a bill  of  review,  of  all  the 
former  Chancery  bills  mentioned,  that  is  not  included  within 
the  ambit  of  the  Rule.  If  the  interpretation  I have  placed  upon 
the  statement  of  Meredith  C.J.C.P.  is  correct,  bills  in  the  nature 
of  bills  of  review  are  embraced  by  the  Rule. 

Daniell’s  Chancery  Practice,  8th  ed.  1914,  at  p.  709,  refers 
to  an  action  to  set  aside  a judgment  on  the  ground  of  fraud 
as  “an  action  in  the  nature  of  a bill  of  review”  and  says  that 
if  a consent  order  is  to  be  set  aside  it  must  be  done  upon  evi- 
dence of  mistake,  surprise  or  fraud  in  an  action  brought  for 
the  purpose. 

In  Harvey  v.  Croydon  Union  Rural  Sanitary  Authority 
(1884),  26  Ch.  D.  249,  it  was  held  on  appeal  that  where 
counsel,  on  the  authority  of  a client,  consent  to  an  order,  the 
Registrar  must  perfect  the  order  without  prejudice  to  any 
application  which  the  defendants  might  make  to  the  Court 
below,  to  be  relieved  from  their  consent,  on  the  ground  of 
mistake  or  surprise  or  for  any  other  sufficient  reason. 

The  opinion  expressed  in  Holmested  & Langton’s  Ontario 
Judicature  Act,  5th  ed.  1940,  at  p.  144,  in  referring  to  a motion 
to  set  aside  a consent  order,  is  that  the  procedure  under  Rule 
523,  to  which  there  is  no  similar  procedure  in  England,  may 
be  resorted  to  as  an  alternative  to  bringing  an  action.  As 
authority  there  are  cited  the  following  two  cases:  Love  joy  v. 
Mercer  (1911),  23  O.L.R.  29,  where  Middleton  J.,  on  motion 
made  to  him  in  Weekly  Court  at  Toronto,  relieved  the  defendant 
from  the  consequences  of  a default  judgment  pronounced  by 
consent  of  counsel  at  the  hearing  of  the  motion;  also  National 
Trust  Co.  V.  Dorenwends  Limited  (1922),  23  O.W.N.  295,  where 
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a motion  was  heard  by  Orde  J.  for  an  order  to  set  aside  a judg- 
ment pronounced  on  the  consent  of  the  parties. 

Under  the  title  ‘‘Equity”  in  13  Halsbury,  2nd  ed.  1934,  at 
p.  18,  it  is  said  that  equity  extended  its  jurisdiction  by  including 
under  the  head  of  fraud,  transactions  which  were  so  opposed  to 
fair  dealing  between  the  parties  that  they  ought  not  to  be  held 
binding.  Reference  is  made  to  the  relation  between  counsel  and 
client. 

After  due  consideration,  I have  reached  the  conclusion  that 
Rule  523  embraces  a motion  for  the  relief  requested  upon  the 
ground  which  I have  hereinafter  discussed. 

Certain  affidavits  were  filed  upon  the  motion  to  set  aside 
the  judgment,  and  the  parties  making  these  affidavits  were  ex-- 
amined  thereon.  The  respondent  said  that  she  had  had  several 
conversations  with  the  appellant  with  respect  to  the  building  in 
question,  and  said  that  there  was  some  understanding  between 
them  about  the  respondent  keeping  possession  of  the  building 
and  moving  her  furniture  and  material  with  it. 

“Q,  What  was  the  understanding?  A.  That  I couldn’t  tell 
you.  ... 

“Q.  Was  there  any  definite  understanding  on  that  date? 
A.  Nothing.  She  said  that  she’d  be  glad  to  have  me  for  a 
tenant. 

“Q.  Yes.  Did  you  discuss  the  matter  of  rent?  A.  No. 

“Q.  Did  you  discuss  when  the  tenancy  would  start?  A. 

No.  . . . 

“Q.  Was  there  anything  said  about  you  living  in  there? 
A.  I don’t  know  what  you  mean  by  that.  Living  in  the  build- 
ing? 

“Q.  While  it  was  being  moved?  A.  Sure.  I was  there. 

“Q.  Was  it  agreed  at  the  time?  A.  She  must  have  said 
something  about  it.  . . . 

“Q.  Did  you  obligate  yourself  to  stay  in  the  place?  A.  No. 

“Q.  Did  she  obligate  herself  to  let  you  stay  there?  A. 
Those  are  the  words  I don’t  remember.  I don’t  remember  the 
conversation. 

“Q.  Did  you  ever  pay  her  any  rent?  A.  No.  I paid  the 
August  rent  to  Mr.  Goddard.  . . . 
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“Q.  And  was  there  any  discussion  about  how  long  you 
would  stay  there?  A.  Any  discussion  about  how  long  I would 
stay? 

“Q.  In  the  premises?  A.  No. 

‘‘Q.  Was  there  any  conversation  about  fixing  the  place  up? 
A.  Nothing  outside  of  the  court  order. 

“Q.  I mean  at  the  time  of  that  meeting.  A.  No.” 

With  reference  to  a further  interview  between  the  respondent 
and  the  appellant,  the  former  said  on  her  examination  that  she 
spoke  to  the  appellant  about  certain  repairs  to  the  building. 

“Q.  Was  that  all  the  discussion?  A.  That’s  all. 

“Q.  Nothing  said  about  rent?  A.  No. 

“Q.  Or  about  how  long  you  would  stay  there?  A.  No. 

‘'Q.  Or  whether  you  would  stay  there  at  all?  A.  No.” 

Upon  again  being  asked  about  any  further  conversation  with 
the  appellant  with  respect  to  the  respondent’s  occupation  of  the 
building,  the  respondent’s  evidence  is  as  follows: 

‘‘Q.  What  did  you  say?  A.  There  must  have  been  some 
agreement,  Mr.  Steele. 

“Q.  What  did  you  say?  A.  I don’t  know,  and  that’s  one 
of  the  conversations  I don’t  remember. 

“Q.  You  don’t  remember  that  at  all?  A.  No.  . . . 

“Q.  And  you  didn’t  discuss  the  amount  of  rent?  A.  No. 

“Q.  Or  when  it  would  start?  A.  No. 

“Q.  Or  how  long  you  would  stay  there?  A.  No. 

“Q.  Or  whether  you  would  stay  there  at  all  or  not?  A.  I 
must  have.  . . . 

“Q.  Did  you  bind  yourself  to  stay  in  the  place?  A.  No,  1 
don’t  think  I did.” 

I can  find  nothing  in  this  evidence  that  would  warrant  the 
conclusion  that  any  agreement  had  been  entered  into  between 
the  parties  by  the  terms  of  which  the  respondent  would  have 
the  right  to  request  or  demand  possession  of  the  premises  in- 
volved in  the  action. 

The  appellant  was  examined  upon  the  affidavit  which  she  had 
filed  in  support  of  her  application.  Her  evidence  is,  in  part,  con- 
fused. She  stated  that  she  was  aware  of  the  claims  made  by  the 
respondent  in  the  action,  that  she  had  retained  Mr.  Bragg  to 
act  for  her  and  that  he  had  filed  an  appearance  on  her  behalf. 
She  first  said  that  before  the  case  came  on  for  hearing  Bragg 
had  consulted  her  only  once,  and  told  her  it  would  not  be  neces- 
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sary  for  her  to  appear  in  Court,  and  nothing  was  said  about 
a settlement.  Later  in  her  examination,  she  said  she  saw  Bragg 
five  or  six  times.  She  then  said  she  had  discussed  the  action, 
and  the  conduct  of  it,  with  Bragg,  probably  on  two  or  three 
occasions.  She  said  that  she  had  gone  to  court  with  Bragg  but 
later  said  this  was  not  the  fact.  Some  time  before  the  case 
came  up  for  hearing,  Bragg  had  explained  to  her  what  the 
claims  were  in  the  writ  of  summons  and  she  said  that  the  writ 
and  the  claims  had  been  discussed  by  her  with  Bragg,  as  she 
put  it:  “Maybe  about  twice.  About  once,  maybe,  before  the  day 
before  the  Court.”  Bragg  told  her  that  it  would  not  be  neces- 
sary for  her  to  appear  in  Court,  and;  “He  said  he  had  every- 
thing all  arranged”,  or  “that  he  was  going  to  get  it  arranged”. 
Subsequently  the  appellant  could  not  get  in  touch  with  Bragg, 
and  the  terms  of  the  judgment  were  explained  to  her  by  Mr. 
Steele. 

When  the  appellant  was  asked  whether  there  had,  at  any 
time,  been  an  agreement  between  herself  and  the  respondent  to 
the  effect  that  the  respondent  should  occupy  the  premises  at  the 
new  location  and  at  the  same  rental,  her  evidence  is  as  follows: 

“Q.  Did  you  ever  say  that  by  arrangement  it  was  agreed 
that  Mrs.  Russell  should  be  able  to  occupy  the  said  house  at  the 
new  location  and  at  the  same  rental?  A.  Yes.  I told  her  that 
if  we  could  get  it  fixed  up  afterwards. 

“Q.  Now  follow  me.  I want  to  be  rather  exact  in  connection 
with  this.  I am  asking  you  now  if  you  ever  said  that  by  arrange- 
ment it  was  agreed  that  Mrs.  Russell  should  be  able  to  occupy 
the  said  house  at  the  new  location  and  at  the  same  rental?  A. 
No. 

“Q.  You  never  said  that?  A.  I do  not  think  so.  I couldn’t 
swear  to  it,  but  it  was  a very  casual  arrangement,  you  know. 
It  was  not  arrived  at.  There  was  no  exact  decision  made  on  it. 

“Q.  There  was  some  arrangement  made?  A.  It  was  agreed 
that  if  we  got  it  fixed  up  for  her,  that  she  could  have  the  store. 

“Q.  Then  in  answer  to  this  question,  and  I read  it  to  you 
again,  did  you  ever  say  this  or  make  this  statement  under  oath 
to  this  effect,  or  in  these  words,  ‘By  arrangement  it  was  agreed 
that  Mrs.  Russell  should  be  able  to  occupy  the  said  house  at  the 
new  location  at  the  same  rental’?  A.  It  was  my  intention  so 
I imagine — I can’t  remember  exactly  as  to  the  exact  words  you 
have  there,  but  I think  it  could  be. 
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“Q.  You  think  you  did  swear  that  was  a fact?  A.  It 
could  be,  yes.” 

The  details  of  the  discussions  between  the  appellant  and  Mr. 
Bragg  are  not  given  by  her,  nor  is  mention  made  of  what  advice 
he  gave  to  her,  other  than  that  the  day  before  the  trial  was 
to  take  place  Bragg  told  her  either  that  he  had,  or  was  going 
to  have,  everything  arranged. 

As  to  any  discussions  between  the  parties  themselves  with 
regard  to  the  respondent  having  possession  of  the  house,  the 
evidence  of  the  appellant  shov/s,  I think,  that  there  was  no  firm 
agreement  arrived  at.  The  appellant  merely  “imagines”  that  it 
was  her  intention  to  let  the  respondent  have  the  house  and  that 
“it  could  be”  that  she  made  such  an  agreement.  The  respondent’s 
testimony  supports  the  view  that  no  definite  agreement  was 
entered  into. 

Mr.  Bragg  filed  an  affidavit  upon  which  he  was  cross-ex- 
amined. With  reference  to  the  settlement  of  the  action,  Bragg 
said  that  the  appellant  did  not  wish  to  go  to  court  because  of 
her  physical  condition,  and  he  said  he  had  discussed  with  her 
the  matter  of  attempting  to  make  a settlement.  He  told  the 
appellant  it  would  not  be  necessary  for  her  to  appear  in  court, 
and  said  that  she  told  him  to  settle  the  action.  With  respect  to 
the  terms  of  the  proposed  settlement,  Bragg  said  that  discussions 
with  the  appellant  were  mainly  about  the  amount  of  money 
which  would  have  to  be  paid  to  the  respondent.  He  further  said 
that  prior  to  the  day  on  which  the  motion  was  to  be  heard  he 
had  discussed  settlement  of  the  action  with  Mr.  Burwell,  the 
respondent’s  solicitor,  and  that  the  terms  which  were  eventually 
accepted  by  him  were  practically  those  originally  proposed  by 
Burwell.  Bragg  said  that  in  addition  to  discussing  with  the 
appellant  the  matter  of  the  $300  payment,  he  spoke  to  her  about 
the  demand  to  fix  up  the  premises  and  about  the  matter  of  the 
payment  of  the  costs  of  the  action,  and  that  apart  from  these 
three  items,  no  other  proposed  terms  of  the  settlement  were 
referred  to.  He  said  that  at  the  time  of  his  interviews  with  the 
appellant,  when  the  terms  of  the  proposed  settlement  were  dis- 
cussed, he  knew  of  no  change  that  had  taken  place  in  the  circum- 
stances after  the  respondent’s  tenancy  had  terminated.  He  ad- 
mitted that  he  had  written  to  the  respondent  on  the  28th  June 
1946,  demanding  possession  of  the  premises  on  behalf  of  the 
former  owner  Goddard,  and  was  aware,  then,  that  the  respond- 
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ent’s  tenancy  was  at  an  end  and  that  he  knew  the  respondent 
had  no  right  to  occupy  the  premises  after  the  order  of  the 
Rentals  Board  had  been  made.  Bragg  also  knew  that  Goddard 
had  afterwards  done  nothing  to  give  the  respondent,  as  he  put 
it,  “any  higher  right”,  and  he  did  not  know  of  anything  the 
appellant  had  done  to  give  the  respondent  the  right  to  posses- 
sion. Bragg  furthermore  said  that  the  appellant  had  desired 
to  defend  the  action  and  that  he  had  consulted  counsel  at  her 
request  with  a view  to  having  the  respondent  evicted  from  the 
building,  but  had  not  obtained  an  opinion  from  counsel. 

It  is  quite  apparent  from  the  evidence  to  which  I have 
referred,  given  by  Mr.  Bragg,  that  it  was  his  opinion  that  the 
respondent  had  no  right  to  possession  of  the  King  Street  prem- 
ises at  the  time  he  discussed  the  terms  of  the  proposed  settlement 
with  the  appellant,  and  at  the  time  he  signed  the  minutes  of 
settlement  of  the  action.  He  also  was  aware  of  the  state  of 
the  respondent’s  pleading,  and  that  the  facts  alleged  did  not 
support  the  claims  made.  Nevertheless,  Bragg  took  it  upon  him- 
self to  confer  possession  of  these  premises  upon  the  respondent. 

I do  not  think  that  the  evidence  given  by  the  appellant  upon 
her  examination  should  be  held  to  be  conclusive  upon  any  of  the 
matters  which  are  of  the  first  importance  in  this  appeal,  but 
think  that  it  should  be  read  and  considered  along  with,  and  in  the 
light  of,  the  story  told  by  Mr.  Bragg.  The  nature  and  extent  of 
the  authority  given  to  Bragg  to  settle  the  action  is  to  be  gathered 
from  the  joint  testimony  of  the  appellant  and  of  Bragg. 

Bragg  stated  that  the  appellant  had  given  him  authority  to 
settle  the  action  and  it  may  be  inferred  from  the  conduct  of  the 
appellant,  in  allowing  Bragg  to  attend  in  court  without  her, 
after  he  had  told  her  that  everything  had  been  or  would  be 
arranged,  that  he  was  authorized  by  the  appellant  to  effect  a 
settlement  of  the  action. 

Bragg’s  evidence,  however,  in  my  judgment,  establishes  that 
his  authority  v/as  not  a general  authority  to  enter  into  such 
settlement  as  he  might  think  best  for  his  client.  His  authority 
to  compromise  the  action  should,  I think,  be  considered  to  be 
limited  to  a settlement  according  to  the  term^s  that  had  been 
discussed  by  Bragg  with  his  client  and  I think  it  can  in  reason 
be  inferred  that  the  settlement  which  she  contemplated  he  v/ould 
make  on  her  behalf  would  not  contain  terms  which  had  not 
entered  into  these  discussions. 
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When  Bragg,  as  the  appellant  testified  on  her  examination, 
told  the  appellant,  immediately  before  the  case  was  to  come  on 
for  trial,  that  he  had,  or  was  going  to  have,  everything  arranged, 
I think  it  reasonable  to  infer  that  this  statement  conveyed  to 
her  mind  an  arrangement  embracing  only  those  items  of  the 
respondent’s  claim  that  he  had  discussed  with  her. 

Bragg  had  refrained  from  mentioning  to,  or  discussing  with, 
the  appellant,  the  most  serious  and  important  term  proposed  by 
the  solicitor  for  the  respondent,  namely  the  giving  up  of  pos- 
session of  her  property. 

I think  it  reasonable  to  conclude  from  the  whole  of  the 
evidence  that  the  settlement  Bragg  made  was  not  that  which 
the  appellant  intended,  or  authorized  him  to  make,  and  that 
Bragg  knew  the  appellant  had  not  contemplated  giving  up  pos- 
session of  the  property  in  question.  Even  if  it  be  assumed  that 
Bragg  had  received  a general  authority  to  enter  into  a settle- 
ment, he  must  exercise  such  authority  in  a fair  and  reasonable 
manner. 

The  evidence  given  by  the  respondent,  a portion  of  which  I 
have  quoted,  supports  the  view  that  the  appellant  did  not  intend 
the  settlement  to  give  possession  of  the  King  Street  premises 
to  the  respondent. 

In  Prestwick  et  al.  v.  Poley  (1865),  18  C.B.N.S.  806,  144 
E.R.  662,  Montague  Smith  J.  said,  at  p.  816,  “Every  one  must 
reasonably  expect  that  a cause  may  not  be  carried  to  its  natural 
conclusion,  and  that  it  is  proper  and  usual,  and  often  necessary, 
to  compromise.  The  authorities  seem  to  me  to  establish  clearly 
that  the  attorney  has  power  to  compromise  the  action  in  a fair 
and  reasonable  manner.” 

In  Stokes  v.  Latham  (1888),  4 T.L.R.  305,  an  appeal  heard 
by  Lord  Esher  M.R.  and  Fry  and  Lopes  L.JJ.,  the  facts  in 
brief  were  that  an  action  for  breach  of  promise  of  marriage 
was  settled  before  the  case  opened  for  trial,  the  plaintiff’s  counsel 
agreeing  to  take  from  the  defendant  £150,  without  costs.  The 
plaintiff  had  told  her  solicitor  before  going  into  court  that  she 
would  not  consent  to  the  terms  of  the  proposed  settlement,  and 
she  had  never  consented  to  them.  The  Court  set  aside  the  com- 
promise and  ordered  a new  trial.  Fry  L.J.  said:  “The  com- 
promise was  made  contrary  to  her  wishes,  and  could  not  stand.” 
And  Lopes  L.J.  said  that  “under  the  circumstances  the  solicitor 
had  no  authority  to  [settle]”. 
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In  Lewises  v.  Lewis  (1890),  45  Ch.  D.  281,  it  was  held  that 
although  a compromise  entered  into  by  counsel  under  the  author- 
ity implied  by  their  employment  is  binding  on  the  client,  and 
cannot  be  upset  by  the  Court,  a compromise  entered  into  by 
counsel  in  intended  pursuance  of  terms  consented  to  by  the 
client  but,  by  misapprehension,  not  strictly  following  them,  is 
not  binding  on  the  client. 

Some  years  later  in  the  case  of  Little  v.  Spreadbury^  [1910] 
2 K.B.  658,  Lord  Coleridge  J.,  in  an  appeal  from  a settlement 
arrived  at  between  solicitors  in  a County  Court  action,  which 
was  repudiated  by  the  defendant  on  the  ground  that  the  terms 
of  the  compromise  which  she  authorized  her  solicitor  to  effect 
were  not  contained  in  the  agreement,  said,  at  p.  665: 

“My  view  of  the  law  as  this:  Where  a client  has  given  specific 
instructions  for  a compromise,  or  has  given  a prohibition  against 
compromising,  except  upon  certain  terms,  the  solicitor  has  no 
authority  from  the  client  to  depart  from  those  instructions  with- 
out the  client’s  consent  expressed  or  implied.  Where,  however, 
there  is  a general  authority,  a solicitor  has  authority  to  com- 
promise on  such  terms  as  he  thinks  best  for  his  client  ...  In 
this  case  the  client — although  not  in  fact  understanding  the 
terms  of  the  compromise,  and  therefore  not  in  fact  assenting 
to  it — nevertheless  apparently  assented  to  it.  By  her  conduct 
she  led  the  solicitor  reasonably  to  believe  that  she  did  consent  to 
it,  and  the  solicitor,  relying  upon  such  apparent  consent,  effected 
the  compromise.  In  these  circumstances,  the  compromise  is,  in 
my  judgment,  binding  on  the  client ...” 

In  our  own  courts  this  question  was  dealt  with  in  several 
cases.  Watt  v.  Clark  (1887),  12  P.R.  359,  was  a motion  by  the 
defendant  to  set  aside  the  verdict  and  judgment  entered  by 
Rose  J.  at  the  trial  upon  consent  of  counsel,  on  the  ground  that 
the  defendant  did  not,  in  fact,  consent  to  the  verdict  and  judg- 
ment, and  that  his  solicitor  and  counsel  had  no  authority  to 
consent  for  him.  A Divisional  Court  composed  of  Boyd  C.  and 
Proudfoot  and  Ferguson  JJ.  heard  the  motion  and  the  judgment 
of  the  Court  was  delivered  by  the  Chancellor,  who  said  that  the 
verdict  and  judgment  must  be  set  aside  and  the  matter  opened 
up.  He  further  said : 

“‘The  defendant  was  not  actually  present  when  the  arrange- 
ment was  made,  and  he  says  he  had  instructed  his  solicitor  not 
to  settle  in  that  way.  The  solicitor  admits  that  he  was  not 
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instructed,  but  relied  on  his  client  adopting  the  settlement,  which 
he  did  not  do.  This  is  a free  country,  and  the  defendant  has  the 
right  to  do  as  he  pleases.  He  must  be  allowed  to  have  the  action 
tried.” 

In  Benner  v.  Edmonds  (1899),  19  P.R.  9,  counsel,  acting  upon 
the  instructions  of  the  plaintiffs  solicitor,  effected  a compromise 
of  the  action  not  authorized  by  the  plaintiff  and  contrary  to 
the  express  instructions  given  by  her  to  the  solicitor.  An  ap- 
plication was  made  by  the  plaintiff  to  set  aside  the  agreement 
for  compromise  entered  into  at  the  trial  and  for  leave  to  bring 
the  action  on  again  for  trial,  upon  the  ground  that  the  compro- 
mise was  effected  by  the  solicitor  and  the  counsel  then  acting 
for  the  plaintiff,  without  her  authority  and  against  her  express 
instructions. 

The  motion  was  heard  by  a Divisional  Court  composed  of 
Meredith  C.J.  and  Rose  J.,  and  judgment  was  delivered  by 
Meredith  C.J.  He  said  that  the  evidence  showed  that  the  plain- 
tiff had  given  her  solicitor  instructions  not  to  compromise  ex- 
cept on  certain  terms.  The  compromise  agreed  to  by  counsel 
did  not  provide  for  several  terms,  one  of  which  was  that  the 
plaintiff  should  receive  from  the  defendant  a complete  retrac- 
tion of  certain  defamatory  statements  of  which  she  complained. 
Because  of  this  fact,  the  relief  asked  for  by  the  plaintiff  was 
granted.  Rose  J.  said,  at  p.  11:  “There  seems  to  be  no  room, 
for  doubt  upon  the  authorities  as  to  the  plaintiff’s  right  to  have 
the  judgment  set  aside,”  and  he  cited  the  case  of  Lewis's  v. 
Lewis,  supra,  and  several  other  cases. 

In  Neale  v.  Gordon  Lennox,  [1902]  A.C.  465,  in  the  House  of 
Lords,  an  order  of  reference  was  made  at  the  trial  as  to  the 
disposition  of  an  action  for  libel  and  slander,  upon  the  consent 
of  counsel  for  the  plaintiff.  The  plaintiff  alleged  that  this  con- 
sent was  given  without  her  authority.  Lord  Macnaghten  said 
at  p.  472 : “I  do  not  think  that  the  Court  is  entirely  in  the  hands 
of  counsel,  and  bound  to  give  the  seal  of  its  authority  to  any 
arrangement  that  counsel  may  make  when  the  arrangement 
itself  is  not  in  its  opinion  a proper  one.” 

Middleton  J.  applied  and  followed  the  judgment  in  Neale  v. 
Gordon  Lennox  in  Lovejoy  v.  Mercer,  supra. 

The  facts  as  stated  by  Lord  Coleridge  in  Little  v.  Spreadbury, 
supra,  in  the  passage  which  I have  quoted  from  his  judgment, 
are  the  converse  of  those  of  the  present  case  as  shown  by  the 
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evidence  of  the  appellant  v/hen  read  in  conjunction  with  the 
evidence  given  by  Mr.  Bragg.  Lord  Coleridge  said  that  the 
client  by  her  conduct  led  the  solicitor  reasonably  to  believe  that 
she  consented  to  the  terms  of  a settlement  and  she  was,  there- 
fore, bound  by  the  compromise  effected  by  the  solicitor  on  these 
terms. 

In  the  present  case  only  some  of  the  terms  of  the  proposed 
settlement  afterwards  effected  by  the  appellant’s  solicitor — and 
not  the  important  term  providing  that  the  appellant  should  give 
up  possession  of  her  property — were  made  known  to,  or  discussed 
with,  the  appellant  by  her  solicitor,  but  he  nevertheless  entered 
into  a compromise  containing  the  aforesaid  term.  I consider 
that  Bragg  had  no  reasonable  ground  to  believe  that  the  appel- 
lant had  given  her  consent  to  the  term  compelling  her  to  sur- 
render possession  of  her  property  to  the  respondent  and,  there- 
fore, the  settlement  entered  into  by  him  which  included  the  said 
term,  would  not,  applying  the  reasoning  of  Lord  Coleridge,  be 
binding  upon  the  appellant. 

The  conduct  of  the  appellant  would  not  lead  Bragg  reasonably 
to  believe  that  she  had  consented  to  a settlement  on  any  other 
term.s  than  those  placed  by  him  before  her  and  discussed  with 
her. 

The  arrangement  or  settlement  was  not,  in  my  opinion,  fair, 
nor  was  it  reasonable,  nor  do  I consider  that  Bragg  acted  hona 
fide,  especially  in  view  of  his  evidence  that  he  was  aware,  long 
prior  to  the  settlement,  that  the  respondent  had  lost  her  right  to 
occupy  the  premises  and  he  had  no  knowledge  whether  or  not 
she  had  before  the  settlement  again  acquired  such  right.  I do 
not  think  that  the  settlement  was  one  that  was  authorized  or 
was  contemplated  by  the  appellant,  when  viewed  in  the  light  of 
the  allegations  in  the  statement  of  claim  in  the  action,  purport- 
ing to  support  the  claims  made,  and  of  the  evidence  given  by 
the  respondent,  which  shows  the  absence  of  an  agreement  giving 
her  the  right  to  possession  of  the  premises,  also,  because  of  the 
evidence  given  by  the  appellant  when  her  testimony  is  read  in 
conjunction  with  and  in  the  light  of  that  given  by  her  solicitor 
at  the  time,  Mr,  Bragg. 

Because  of  the  evidence  to  which  I have  referred,  upon  ap- 
plying the  principle  dealt  with  by  the  cases  I have  mentioned 
and  for  the  reasons  I have  given,  I have  concluded  that  the 
Court,  in  the  language  used  by  Lord  Macnaghten,  is  not  bound 
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to  give  the  seal  of  its  authority  to  the  settlement  or  the  judg- 
ment based  thereon. 

The  appeal  should  be  allowed  and  the  consent  judgment  set 
aside  and  vacated,  with  costs. 

I am  not  discussing  the  question  of  jurisdiction  other  than 
to  say  that  no  statement  of  defence  having  been  delivered,  the 
case  is  not  similar  to  one  of  those  arising  from  an  alleged  ten- 
ancy where  the  question  of  title  has  been  held  to  be  in  issue, 
being  raised  by  the  pleadings  by  the  defendant  denying  the 
right  of  possession  to  the  plaintiff.  These  cases  are  concerned 
with  the  scale  upon  which  costs  should  be  taxed,  as  in  Worman 
V.  Brady  (1888),  12  P.R.  618;  Flett  v.  Way  et  al.  (1891),  14 
P.R.  312;  Black  v.  Wheeler  (1904),  7 O.L.R.  545. 

Appeal  allowed  with  costs  throughout. 

Solicitors  for  the  plaintiff,  respondent:  Clunis  d Kee,  Chat- 
ham. 

Solicitors  for  the  defendant,  appellant:  Steele  d Perkins, 
Chatham. 


[COURT  OF  APPEAL.] 

Rex  V*  Robinson* 

Criminal  Law — Procuring — Meaning  of  ^^unlawful  carnal  connection” — 

The  Criminal  Code,  R.S.C.  1927,  c.  36,  s.  216(a). 

The  phrase  “unlawful  carnal  connection”  in  s.  216(a)  of  The  Criminal 
Code  is  not  limited  to  carnal  connection  which  is  itself  a crime,  or 
prohibited  by  any  rule  of  the  common  law  or  statutory  provision.  The 
word  “unlawful”  as  there  used  should  be  interpreted  as  meaning 
merely  “not  authorized  by  law”,  and  accordingly  one  who  procures  a 
woman  to  have  carnal  connection  with  a man,  the  latter  having  no 
right  to  engage  with  her  in  that  act,  is  guilty  of  an  offence  under 
s.  216(a),  even  if  the  woman  is  a willing  participant. 

An  appeal  from  conviction  and  sentence. 

18th  October  1948.  The  appeal  was  heard  by  Henderson^ 
Laidlaw  and  Hogg  JJ.A.  (The  argument  is  noted  only  on  the 
one  point  dealt  with  in  the  reasons  for  judgment.) 

A.  E.  McWha,  for  the  appellant:  To  constitute  an  offence 
under  s.  216(a),  there  must  have  been  a procuring  of  a woman 
to  have  “unlawful  carnal  connection”.  Here  the  evidence  is 
clear  that  the  girl  was  perfectly  willing,  and  came  voluntarily, 
and  in  these  circumstances  there  is  nothing  “unlawful”  about 
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the  connection.  The  only  case  I have  been  able  to  find  where 
the  meaning  of  “unlawful”,  as  here  used,  is  considered,  is  Rex 
V.  Probe,  [1943]  2 W.W.R.  62,  79  C.C.C.  289,  [1943]  3 D.L.R. 
32.  I refer  also  to  Rex  v.  Christian  (1913),  23  Cox  C.C.  541. 

W.  B.  Common,  K.C.,  for  the  Attorney-General,  respondent: 
The  carnal  connection  here  was  “unlawful”  from  the  very  fact 
that  the  accused  procured  the  woman,  and  that  fact  alone 
constitutes  an  offence.  There  was  present  the  element  of  living 
on  the  avails  of  prostitution. 

A.  E.  McWha  did  not  reply. 

Cur.  adv.  vult. 

27th  October  1948.  Henderson  J.  A.  agrees  with  Laidlaw 

J.A. 

Laidlaw  J.A.: — After  trial  before  His  Worship  Magistrate 
J.  A.  Hanrahan  in  the  Magistrate’s  Court  for  the  City  of  Windsor, 
the  appellant  was  convicted  on  the  3rd  August  1948  on  a charge 
that  he  “did  unlawfully  procure  one  Kathleen  Montgomery,  a 
girl,  to  have  carnal  connection  within  Canada,  with  other  persons, 
namely,  Mervin  Reeves  and  Vergil  C.  Fletcher,  contrary  to  Sec- 
tion 216(a)  Criminal  Code”.  He  was  sentenced  to  a term  of 
imprisonment  of  12  months  determinate  and  thereafter  an  in- 
determinate term  of  not  more  than  6 months.  He  now  appeals 
to  this  Court  from  his  conviction  and  from  the  sentence  imposed 
on  him. 

The  facts  material  to  the  questions  in  controversy  on  the 
appeal  can  be  stated  briefly.  While  Reeves  and  Fletcher  were 
in  a house,  referred  to  in  the  evidence  as  a “blind  pig”,  they 
were  approached  by  the  appellant  who  asked  Reeves  if  he 
wanted  a woman.  Reeves  said  “yes”.  The  appellant  then  asked 
Reeves  if  he  had  $10,  and  was  told  by  Reeves  that  he  had  that 
amount  in  his  pocket.  Reeves  inquired  as  to  the  whereabouts 
of  the  woman,  and  the  appellant  pointed  to  a girl  sitting  nearby 
on  a couch.  She  then  got  up  and  joined  the  appellant.  Reeves 
and  Fletcher.  All  of  them  went  outside  to  where  Fletcher’s  car 
was  parked,  and  they  got  into  the  car.  Fletcher  followed  direc- 
tions given  by  the  appellant  and  drove  to  a street  on  the  out- 
skirts of  the  city.  He  then  stopped  his  car  on  the  highway. 
During  the  trip  to  that  place  the  appellant  asked  the  girl  if  she 
wanted  to  have  intercourse  with  Reeves  and  Fletcher  and  she 
consented  to  do  so.  After  the  car  stopped  Fletcher  paid  the 
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appellant  $10  and  then  had  intercourse  with  the  girl.  Reeves 
then  paid  the  appellant  $5  and  also  had  intercourse  with  her. 
It  is  not  necessary  to  mention  any  subsequent  incidents. 

After  hearing  argument  of  counsel  for  the  appellant  and  the 
respondent,  the  Court  reserved  judgment  in  respect  of  one 
ground  of  appeal  only  and  the  members  of  the  Court  were  unan- 
imous in  the  opinion  that  the  appeal  must  fail  on  all  other 
grounds.  The  reasons  for  that  opinion  were  made  abundantly 
plain  during  the  course  of  argument,  and  it  is  unnecessary  now 
to  repeat  or  add  to  them. 

The  ground  of  appeal  the  Court  took  time  to  consider  is,  in 
my  own  words,  this:  Section  216(a)  of  The  Criminal  Code, 
R.S.C.  1927,  c.  36,  does  not  extend  or  apply  to  the  facts  of  this 
particular  case  because  “unlawful  carnal  connection”  is  a neces- 
sary ingredient  of  the  offence  described  therein  and  the  Crown 
has  failed  to  show  that  the  carnal  connection  had  by  the  girl 
in  the  circumstances  of  this  case  was  “unlawful”  either  at  com- 
mon law  or  under  the  provisions  of  any  statute. 

It  is  quite  true  that  the  act  of  having  carnal  connection  was 
not  an  offence  at  common  law  and  is  not  an  offence  under  the 
provisions  of  any  statute  in  force  in  this  Province  except  in 
certain  well-defined  circumstances  which  the  Crown  has  not 
shown  to  be  present  in  this  case.  The  girl  consented  of  her  own 
free  will  to  have  intercourse  with  the  two  men,  who  were 
strangers  to  her,  and  ordinarily  under  those  circumstances  that 
act  is  not  the  subject  of  criminal  proceedings.  It  was  not  shown 
to  be  “unlawful  carnal  connection”  in  that  sense. 

But  in  my  opinion  the  word  “unlawful”  as  used  in  this  section 
does  not  necessarily  mean  “contrary  to  law”.  It  should  not  be 
given  that  narrow  meaning.  The  word  has  various  significations. 
It  means  in  one  sense  “contrary  to  moral  standards  or  spiritual 
principles”  (Murray’s  New  English  Dictionary) ; “offending 
against  morals  or  religion”  (Shorter  Oxford  English  Dictionary) ; 
“not  morally  right”  (Webster’s  New  International  Dictionary). 

In  Reg.  v.  ConnoUy  and  McGreevy  (1895),  25  O.R.  151, 
Boyd  C.,  at  p.  173,  said:  “ ‘unlawful’  is  of  elastic  meaning”,  and 
in  the  case  then  under  consideration  by  that  learned  judge  the 
word  was  used  in  the  sense  of  being  a thing  of  public  mischief. 

In  Lyons  v.  Smart  (1908),  6 C.L.R.  143,  Griffiths  C.J.,  at  p. 
147,  said:  “ . . . the  word  ‘unlawfully’  is  a rod  commonly  used 
in  Statutes  creating  crimes,  misdemeanours  and  minor  offences. 
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and  in  such  Acts  it  is  used  in  two  shades  of  meaning,  one  when 
referring  to  an  act  which  is  wrong  or  wicked  in  itself — recog- 
nized by  everybody  as  wicked — as,  for  instance,  when  it  is  used 
with  reference  to  certain  sexual  offences,  or  with  reference  to 
acts  which  are  absolutely  prohibited  under  the  circumstances; 
the  other  when  referring  to  some  prohibition  of  positive  law.’' 

“Lawful”  means  authorized  by  law.  The  prefix  “un”  may 
mean  simply  “not”,  and  “unlawful”  ma.y  be  properly  used  to 
mean  “not  authorized  by  law”.  It  is  in  that  sense  that  the  word 
is  used  in  s.  216(a)  of  The  Criminal  Code,  and  to  give  to  it  a 
different  and  more  restricted  meaning  in  that  section,  as  urged 
by  counsel  for.  the  appellant,  would  defeat  the  plain  intention 
and  purpose  of  the  enactment.  The  wrong  at  which  that  sub- 
section is  aimed  is  the  act  of  a person  in  procuring  or  attempting 
to  procure  or  soliciting  any  girl  or  woman  to  have  carnal  con- 
nection with  another  person  who  has  no  right  to  engage  with 
her  in  that  act.  The  consent  of  the  girl  does  not  make  the  act 
lawful  and  it  is  no  defence  for  a person  who  has  procured  or 
attempted  to  procure  or  solicited  a girl  to  have  carnal  connection 
with  another  person  to  show  that  she  consented  to  do  so.  The 
essence  of  the  offence  created  by  the  section  under  consideration 
is  the  wrongful  act  of  any  person  who  procures  or  attempts  to 
procure  or  solicits  any  girl  or  woman  to  have  carnal  connection 
with  any  other  person  or  persons  not  authorized  by  law.  The 
conduct  of  that  person  is  the  criterion  by  which  his  or  her  guilt 
is  to  be  determined,  and  not  the  criminality  of  the  result  brought 
about  or  attempted  to  be  brought  about  by  it. 

In  Reg.  v.  Howell  and  Bentley  (1864),  4 F.  & F.  160,  176 
E.R.  513,  it  appears  that  the  fourth  count  of  an  indictment 
charged  conspiracy  to  solicit,  persuade  and  procure  an  unmar- 
ried girl  to  become  a common  prostitute  and  with  having  in 
pursuance  of  that  conspiracy  solicited,  incited  and  endeavoured 
to  procure  the  said  girl  to  become  a prostitute.  It  was  held  by 
Bramwell  J.  and  the  Recorder  that  although  common  prostitution 
was  not  an  indictable  offence  it  was  unlawful.  At  p.  164  Bram- 
well J.  said:  “The  argument  for  the  prisoners  is,  that  the  thing 
brought  about  is  not  the  subject  of  indictment.”  He  pointed  out 
that  it  was  not  an  offence  at  common  law  for  a woman  to  be 
a common  prostitute,  but  stated:  “ . . . that  is  not  the  criterion 
. . . There  are  many  unlawful  things  which  are  not  the  subject 
of  criminal  proceedings  of  any  kind  ...  It  is  perfectly  manifest 
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that  there  are  illegalities  of  which  the  law  takes  notice,  although 
not  sufficiently  grave  to  be  the  subject  of  indictment.” 

Thus  in  the  present  case,  while  the  act  of  carnal  connection 
was  not  shown  to  be  an  act  contrary  to  the  criminal  law  and 
it  does  not  appear  that  criminal  proceedings  would  lie  in  respect 
of  it,  nevertheless  it  was  not  an  act  authorized  by  law  and  in  that 
sense  was  “unlawful”  within  the  meaning  of  that  word  as  used 
in  s.  216(a).  I conclude,  therefore,  that  upon  a proper  construc- 
tion of  the  language  therein  it  is  applicable  to  the  facts  of  the 
case  presently  under  consideration.  The  evidence  plainly  shows 
with  abundant  corroboration  that  the  appellant  was  guilty  of  an 
offence  contrary  to  the  provisions  of  s.  216(a)  as  charged,  and 
in  my  opinion  his  conviction  was  proper.  The  sentence  imposed 
on  him  by  the  learned  magistrate  in  the  court  below  was  ap- 
propriate and  counsel  for  the  appellant  has  failed  to  show  any 
error  in  respect  of  it.  The  appeal  from  both  the  conviction  and 
the  sentence  must  accordingly  be  dismissed. 

Hogg  J.A.: — George  Robinson  appeals  against  his  conviction 
by  J.  A.  Hanrahan,  Esq.,  a magistrate  in  and  for  the  city  of 
Windsor,  upon  a charge  of  unlawfully  procuring  a girl,  Kathleen 
Montgomery,  to  have  carnal  connection  with  Mervin  Reeves  and 
Vergil  C.  Fletcher,  contrary  to  s.  216(a)  of  The  Criminal  Code. 
Robinson  was  sentenced  to  be  kept  at  hard  labour  for  12  months, 
with  an  indeterminate  term  thereafter  of  not  more  than  6 
months.  There  is,  as  well,  an  appeal  against  the  aforesaid 
sentence. 

Section  216  of  The  Criminal  Code  reads  in  part  in  the  follow- 
ing words: 

“Every  one  is  guilty  of  an  indictable  offence  and  shall  be 
liable  to  ten  years’  imprisonment  . . . who  (a)  procures,  or 
attempts  to  procure  or  solicits  any  girl  or  woman  to  have 
unlawful  carnal  connection,  either  within  or  without  Canada, 
with  any  other  person  or  persons  ...” 

At  the  conclusion  of  the  hearing  of  the  appeal  the  Court 
was  satisfied  that  the  appeal  must  fail  upon  the  particular 
grounds  advanced  by  counsel  on  behalf  of  the  appellant.  How- 
ever, a question  arose  in  the  course  of  the  argument  as  to  the 
interpretation  and  meaning  of  the  word  “unlawful”  in  the  said 
s.  216(a),  and  the  effect  of  such  interpretation  as  might  be  given 
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to  this  word  upon  the  matter  in  issue  in  the  appeal.  The  Court 
reserved  this  point  for  further  consideration. 

It  was  argued  that  “unlawful  carnal  connection”  might  be 
given  the  meaning  of  being  something  declared  to  be  unlawful 
by  the  Code  itself,  or  by  some  other  law  in  force  in  Canada,  as, 
for  example,  the  carnal  knowledge  of  a girl  under  the  age  of 
14  years. 

In  Rex  V.  Sam  Sing  (1910),  22  O.L.R.  613,  17  C.C.C.  361, 
this  Court  had  under  consideration  s.  217  of  the  Code,  which 
provides  that  “Every  one  who,  being  the  owner  or  occupier  of 
any  premises  . . . induces  or  knowingly  suffers  any  girl  under 
the  age  of  eighteen  years  to  resort  to  or  be  in  or  upon  such 
premises  for  the  purpose  of  being  unlawfully  or  carnally  known 
by  any  man,  ...  is  guilty  of  an  indictable  offence”.  Garrow  J.A., 
who  was  one  of  the  majority  of  the  Court  which  decided  that 
the  conviction  appealed  against  should  be  quashed,  said  at  p. 
615: 

“The  section  is  one  of  a group,  beginning  with  sec.  210  and 
extending  to  sec.  219,  all  concerned  with  a similar  subject, 
namely,  the  protection  of  young  girls  and  of  women  from  the 
seducer.” 

In  Rex  V.  Karn  (1909),  20  O.L.R.  91,  15  C.C.C.  301,  the 
word  “unlawfully”,  part  of  the  expression  or  phrase  “unlawfully 
and  carnally  known”,  as  it  appears  in  the  aforesaid  s.  217,  was 
the  subject  of  consideration.  Osier  J.A.  refers  to  this  section 
as  one  of  a group  of  sections,  inclusive  of  ss.  211  to  219,  which 
deal  with  and  penalize  certain  acts,  “hitherto  only  unlawful  in 
the  sense  that  they  were  breaches  of  the  moral  law”.  Section 
216,  with  which  the  present  appeal  is  concerned,  falls,  there- 
fore, within  this  group  and  the  interpretation  which  has  been 
placed  by  this  Court,  in  the  Karn  case,  upon  the  word  “unlaw- 
fully”, which  is  an  adverb,  as  it  appears  in  one  of  the  sections 
of  the  group,  is  a guide  in  an  endeavour  to  ascertain  the  mean- 
ing of  the  same  word  in  its  form  as  an  adjective,  in  another 
section  included  in  the  group. 

In  Rex  V.  Karn,  supra,  Mr.  Justice  Osier  said  at  p.  94: 

“ ...  it  was  urged  that  the  unlawful  carnal  connection  which 
the  section  proscribes  must  be  something  of  a character  else- 
where declared  to  be  unlawful  and  penalized  by  the  Code  or  by 
some  definite  law  or  the  general  law  of  the  land,  but  I do  not 
think  so  ...  If  the  contention  were  sound,  it  would  simply 
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make  the  section  of  no  effect  ...  In  these  sections  [211  to  219 
inclusive,  of  the  Code]  the  words  ‘unlawful’  and  ‘illicit’  appear 
to  me  to  be  synonymous  and  to  be  used,  in  describing  the  act 
penalised,  in  the  sense  of  not  sanctioned  or  permitted  by  law 
and  as  distinguished  from  acts  of  sexual  intercourse  which  are 
not  regarded  as  immoral.” 

The  learned  justice  in  appeal  quoted  the  words  of  Bramweli 
B.  in  Cowan  v.  MUbourn  (1867),  L.R.  2 Ex.  230  at  236,  where 
it  was  said:  “It  is  strange  that  there  should  be  so  much  dif- 
ficulty in  making  it  understood  that  a thing  may  be  unlawful, 
in  the  sense  that  the  law  will  not  aid  it,  and  yet  that  the  law 
will  not  immediately  punish  it.  If  that  only  were  unlawful  to 
which  a penalty  is  attached,  the  consequences  would  be  that, 
inasmuch  as  no  penalty  is  provided  by  the  law  for  prostitution, 
a contract  having  prostitution  for  its  object  would  be  valid  in 
a court  of  law.” 

Meredith  J.A.,  at  pp.  96-7,  said:  “The  word  ‘unlawfully’, 
of  course,  comprises  things  criminal  in  character;  but  it  also 
comprises  many  things  not  lawless  in  a criminal  sense;  ...  In 
my  opinion,  it  is  not  a necessary  ingredient,  in  the  crime  with 
which  the  accused  was  charged,  that  the  carnal  knowledge 
should  be  criminal  in  its  character;  it  is  enough  if  it  be  unlaw- 
ful; and  that  it  was  unlawful  in  that  sense  is  obvious  ...” 

Because  s.  216  is  of  the  same  group  of  sections  of  the  Code 
as  s.  217,  all  dealing  with  acts  of  a similar  character,  and  in 
view  of  the  opinion  expressed  by  the  judges  in  the  Earn  case, 
the  meaning  to  be  placed  upon  the  word  “unlawful”  in  the 
expression  “unlawful  carnal  connection”  as  it  appears  in  s. 
216(a)  of  the  Code,  must,  in  my  opinion,  be  that  given  to  the 
word  “unlawful”  in  s.  217,  namely,  that  the  word  “unlawful”  in 
s.  216(a)  comprises  acts  which  are  known  and  defined  as  crimes, 
but  embraces,  as  well,  acts  which  are  not  contrary  to  the  law 
in  a criminal  sense. 

The  appeal  against  the  conviction  must  be  dismissed. 

With  respect  to  the  sentence  imposed  upon  the  appellant,  I 
know  of  no  principle  which  has  been  violated  by  the  magistrate, 
nor  is  the  sentence  so  harsh  in  character  that  interference  would 
be  warranted  on  that  ground. 

Appeal  dismissed. 

Solicitor  for  the  appellant:  Albert  E.  McWha^  Windsor. 
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[URQUHART  J.] 

Stackhouse  v*  Morin* 

Real  Property — Title — Deeds  of  Same  Date — Registration — Understand- 
ing and  Intention  of  Parties — Land  Bounded  by  Running  Stream — 
The  Registry  Act,  R.S.O.  1937,  c.  170,  ss.  73,  74,  77. 

Limitation  of  Actions — Acquisition  of  Title  by  Prescription — Nature  of 
Acts  of  Possession  Required. 

Waters  and  Watercourses — Land  Described  in  Deed  as  Bounded  by 
Running  Stream — Presumption  that  Title  Extends  to  Middle  of 
Stream. 

In  an  action  for  trespass  on  land  of  which  the  plaintiff  claimed  the 
title,  and  the  defendant  also  claimed  to  be  entitled  to  possession 
by  virtue  of  a title  in  his  late  father. 

Held,  (1)  The  paper  title  should  be  found,  on  the  history  of  the  title,  to 
be  in  the  plaintiff. 

(2)  The  land  in  question  being  described  in  the  deed  as  bounded  by  a 
creek,  the  plaintiff’s  title  should  be  deemed  to  extend  to  the  middle 
of  the  bed  of  the  creek.  There  was  nothing  in  the  circumstances  of 
the  case  to  displace  the  prima  facie  rule,  as  laid  down  in  Kirchhoffer 
V.  Stanbury  (1878),  25  Gr.  413. 

(3)  The  acts  of  the  defendant  and  his  deceased  father,  relied  on  by  the 
defendant  as  giving  him  title  by  possession,  were  not  sufficient  to  con- 
stitute actual  and  constant  possession  of  the  land  over  any  definite 
period  of  time,  but  were  no  more  than  a series  of  petty  trespasses, 
to  which  no  owner  would  be  likely  to  object.  Carson  v.  Musialo, 
[1940]  O.W.N.  398,  applied. 

An  action  for  damages  and  an  injunction. 

22nd  and  23rd  September  1948.  The  action  was  tried  by 
Urquhart  J.  without  a jury  at  Ottawa. 

O.  F.  Howe,  K.C.,  for  the  plaintiff. 

T.  P.  Metrick,  for  the  defendant. 

22nd  October  1948.  Urquhart  J.: — Action  by  the  plaintiff 
for  trespass  by  the  defendant  upon  lands  alleged  to  belong  to 
the  plaintiff  and  for  an  injunction  restraining  further  trespasses, 
and  for  damages  arising  from  the  cutting  and  carrying  away  by 
the  defendant  of  sixteen  large  basswood  trees  and  some  maple 
trees  which  the  plaintiff  claims  were  upon  his  property  and  were 
of  great  value  to  him.  With  the  consent,  and  at  the  request,  of 
both  parties  I inspected  the  property  accompanied  by  counsel. 
Neither  the  plan  nor  the  photographs  filed,  in  my  opinion,  do 
justice  to  the  situation  as  I found  it.  [His  Lordship  attached  to 
his  reasons  a sketch,  as  follows : ] 
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May  I say  at  the  outset  that  it  seems  to  me  to  be  a shame 
that  two  neighbours  should  enter  into  costly  litigation  of  this 
sort  about  so  insignificant  a piece  of  land  as  that  which  I in- 
spected. The  loser,  if  costs  are  awarded  against  him,  will  have 
to  pay  in  costs  alone  far  more  than  the  land  could  possibly  be 
worth  and  in  addition  there  is  the  breaking  of  the  relationship 
which  ought  to  exist  between  neighbours. 

The  plaintiff  acquired  his  property  in  August  1947,  and  his 
deed  called  for  a large  part  of  lot  9,  and  part  of  the  east  part 
of  lot  10  described  therein — I will  later  refer  more  particularly 
to  the  description — containing  in  the  neighbourhood  of  two  acres. 
The  defendant  is  the  occupant  of  property  belonging  to  the 
estate  of  his  father,  which  has  a deed  calling  for  the  whole  of 
lot  10  with  an  exception  not  pertinent  herein. 

Three  questions  arise  in  this  case : 

1.  Has  the  plaintiff  or  has  the  estate  of  the  defendant’s 
father  the  title  to  the  lands  on  which  the  alleged  trespass  took 
place  and  the  sixteen  basswood  and  other  trees  were  cut  by 
the  defendant? 

2.  If  the  paper  title  is  in  the  plaintiff,  is  the  west  boundary 
of  the  land  in  dispute  the  top  of  the  bank  of  the  creek,  the 
margin  of  the  creek,  or  the  centre  of  the  creek  bed? 
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3.  If  the  plaintiff  has  title  to  the  centre  of  the  creek  or  to 
the  margin  of  the  creek,  had  the  defendant’s  father  acquired 
title  by  possession  to  the  part  between  either  the  margin  or 
the  centre  of  the  creek  bed,  as  the  case  may  be,  and  the  fence 
which  stands  within  a foot  or  so  of  and  runs  along  the  top 
of  the  bank? 

First,  as  to  the  question  of  title : 

The  abstract  of  title  of  lot  10  shows  that  one  Archibald 
McCallum  acquired  the  whole  lot  of  200  acres  in  1839.  By  a 
bargain  and  sale  dated  the  18th  January  1842,  a memorial  of 
which  was  registered  on  the  24th  February  1842,  as  no.  3314, 
McCallum  conveyed  to  one  Colin  McRae  (or  MacRae)  the  east 
half  of  the  lot  for  the  expressed  consideration  of  £100.  It  will 
be  noted  that  the  grantor  required  the  registration  of  the 
memorial. 

By  a deed  of  bargain  and  sale  dated  the  10th  July  1843,  a 
memorial  of  which  was  registered  on  the  16th  March  1853  as 
no.  6224,  the  same  Archibald  McCallum  granted  to  the  same 
Colin  McRae  the  lands  in  question  herein,  being  part  of  lot  10 
containing  about  2 acres,  more  particularly  described  as  follows : 

“That  is  to  commence  at  a post  marked  number  One  south 
of  the  Kings  road  at  the  line  between  number  Nine  and  Ten  and 
to  extend  westerly  to  the  Creek  and  to  extend  along  the  Creek 
south  to  post  number  Two,  then  to  extend  east  to  the  said  line 
between  number  Nine  and  number  Ten  to  the  place  of  begin- 
ning.” 

The  consideration  is  £1.17.6.  The  affidavit  of  execution  was 
sworn  to  on  15th  March  1853,  the  day  before  the  registration. 

The  deed  itself  is  also  filed  as  an  exhibit  herein. 

By  a deed  of  bargain  and  sale  dated  the  10th  July  1843,  a 
memorial  of  which  was  registered  on  the  23rd  August  1861,  the 
same  Colin  McRae  granted  to  the  same  Archibald  McCallum  for 
an  expressed  consideration  of  £100  the  whole  of  the  east  half, 
containing  100  acres,  with  no  exceptions.  It  will  be  noted  that 
there  were  no  recitals  in  the  memorial  and  that  the  affidavit  of 
execution  was  sworn  to  on  the  20th  August  1861. 

In  1874  McCallum  conveyed  a one-acre  piece  in  the  north- 
west part  of  the  lot  to  one  John  McVeigh  and  this  property, 
which  does  not  concern  us  herein,  passed  out  of  the  McCallum 
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The  next  document  which  concerns  us  is  a mortgage  dated 
11th  December  1880,  and  registered  on  the  22nd  December  1880, 
as  no.  2004,  from  Archibald  McCallum  to  John  McCallum,  and 
it  purports  to  encumber  198  acres  for  the  sum  of  $700. 

Archibald  McCallum  died  on  the  19th  September  1884,  and 
left  a will  which  is  registered  as  of  31st  December  1884  as  no. 
2916.  The  only  pertinent  clause  is  as  follows : 

‘T  give  and  devise  Lot  number  Ten  in  the  First  Concession 
Old  survey  of  the  said  Township  of  Cumberland  unto  my  son 
Donald  McCallum  his  heirs  and  assigns  absolutely  forever.” 

On  9th  March  1888,  by  mortgage  registered  the  22nd 
March  1888  as  no.  3687,  Donald  McCallum  mortgaged  to  Samuel 
Howell  the  whole  200  acres,  excepting  the  2 acres  in  controversy 
herein  and  the  McVeigh  piece  of  1 acre,  for  $2,500,  showing 
that  Donald  McCallum  knew  and  recognized  that  neither  he  nor 
his  father  owned  the  land  in  question  at  that  time. 

Mortgage  no.  2004  was  discharged  in  February  1888,  and  the 
discharge  of  mortgage  was  registered  on  16th  April  1888  as  no. 
3713.  No  doubt  this  discharge  was  given  to  facilitate  the  new 
mortgage  no.  3687. 

Two  other  mortgages  were  made  by  Donald  McCallum  to 
private  persons,  one  in  1891  and  the  other  in  1893,  for  $1,300 
and  $3,500  respectively.  The  latter  at  least  excepts  the  lands 
in  question  herein. 

By  a deed  dated  the  20th  March  1893,  and  registered  on  the 
22nd  April  1893  as  no.  4914,  Donald  McCallum  granted  to 
William  C.  Edwards,  for  an  expressed  consideration  of  the 
assumption  of  the  $3,500  mortgage  and  the  sum  of  $1,  the 
whole  of  the  200  acres  excepting  the  McVeigh  piece,  but  making 
no  other  exceptions  in  his  description. 

It  will  be  noted  that  the  last  of  the  three  mortgages  above 
mentioned  is  assumed  and  that  mortgage  is  only  upon  197  acres 
as  the  abstract  shows. 

The  $3,500  mortgage  above  mentioned  was  (no.  7878)  as- 
signed in  1901  by  the  executors  of  the  mortgagee  to  one  Annie 
R.  Wright,  whom  I would  judge  to  be  a relative  of  one  of  the 
said  executors.  Early  in  1909,  by  two  discharges  registered  as 
nos.  9800  and  9801  respectively,  two  of  the  earlier  mortgages 
on  the  east  half  of  lot  10  were  discharged.  The  discharges  were 
executed  in  March  1893. 
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The  $3,500  mortgage,  above  described,  was  discharged  by  a 
document  registered  in  March  1909  as  no.  9879.  Mr.  Edwards, 
above  referred  to,  is  a prominent  Ottawa  lumber  manufacturer. 

By  a deed  dated  the  17th  July  1914,  and  registered  on  the 
22nd  July  1914  as  no.  11470,  William  C.  Edwards  granted  to 
George  Morin,  a carpenter,  for  $6,000,  lot  10  containing  200 
acres,  excepting  the  McVeigh  piece  of  1 acre.  The  deed  is  an 
ordinary  one,  having  no  recitals  of  importance. 

A mortgage  was  put  on  by  Morin,  to  a private  party,  on  the 
same  date,  for  $3,000,  no  doubt  for  the  purposes  of  raising  the 
money  for  the  purchase  price.  That  mortgage  was  partly  dis- 
charged in  July  1914,  to  release  a small  part  of  lot  10  (which 
does  not  concern  us)  which  was  sold  to  the  Canadian  National 
Railway  Company  by  Morin.  Another  mortgage,  which  is  also 
still  outstanding,  was  placed  by  Morin  on  the  whole  200  acres, 
less  the  one-acre  McVeigh  piece,  to  a private  party,  on  15th 
July  1923. 

Colin  McRae  died  on  the  19th  February  1925,  and  probate 
of  his  last  will  was  granted  by  the  Surrogate  Court  of  the  United 
Counties  of  Prescott  and  Russell  on  the  20th  April  1925.  The 
clause  that  most  concerns  us  is : 

‘T  give  devise  and  bequeath  all  my  property  both  real  and 
personal  of  whatsoever  nature  and  kind  and  wheresoever  situate 
unto  my  son  Colin  McFaul  MacRae  upon  the  following  trusts” 
(which  are  immaterial  and  which  have  been  fulfilled). 

MacRae,  the  beneficiary,  is  now  73  years  of  age,  and  was  a 
witness  at  the  trial  on  behalf  of  the  plaintiff.  Under  the  will  he 
received  also  the  residue  of  his  father’s  estate. 

On  5th  November  1928,  by  a release  dated  the  5th  November 
1928  and  registered  on  the  21st  December  1928,  Duncan  E. 
McRae,  for  the  sum  of  $1,000,  released  his  interest  in  the  lands 
in  question,  and  no  doubt  also  his  interest  in  lot  9,  which  is, 
of  course,  adjacent  to  lot  10. 

George  Morin  died  in  June  1947,  intestate,  and  the  defend- 
ant continued  in  occupation  of  the  property  on  which  his  father 
had  lived  in  his  lifetime.  The  property  has  not  yet  vested  in 
George  Morin’s  heirs. 

Colin  McF.  MacRae,  by  deed  dated  the  19th  August  1947, 
sold  to  the  plaintiff  for  $5,000  part  of  the  adjacent  lot  9 con- 
taining 125  acres,  which  the  MacRaes  had  also  owned  and  which 
had  also  passed  by  the  will  of  the  original  Colin  MacRae,  and 
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the  2-acre  piece  (approximately)  in  lot  10,  which  is  in  con- 
troversy herein  and  which  is  described  as  in  the  deed  just  above 
quoted.  The  deed  was  registered  on  19th  November  1947  as 
no.  18445.  Colin  MacRae  took  back  a mortgage  from  the  plain- 
tiff for  $2,500  as  part  of  the  purchase  price  of  the  lands  in 
question  and  part  of  lot  9,  and  this  mortgage  is  still  outstand- 
ing. 

It  was  argued  that  the  deed  of  1842  was  obviously  by  way 
of  mortgage  for  £100.  There  was  some  slight  evidence  that 
McCallum  at  that  time  was  reputedly  hard  up  and  may  have 
borrowed  from  his  relative  McRae.  The  fact  that  the  deed  of 
10th  July  1843,  reconveying  the  east  half  of  the  lot  (100  acres), 
contained  the  same  expressed  consideration  gives  point  to  that 
contention. 

I am  of  the  opinion,  however,  that  it  does  not  matter  whether 
that  deed  was  by  way  of  mortgage  or  whether  the  transaction 
was  a sale  as  the  document  shows  it  to  be.  What  has  happened 
is  that  in  1843  McRae  wanted  to  buy  the  2-acre  piece  for  his 
house,  which  was  subsequently  built  there  but  has  now  dis- 
appeared. He  had  the  deed  of  the  whole  of  the  east  half  of  lot 
10.  The  two  men  met  and  by  simultaneous  instruments  McRae 
gave  back  to  McCallum  the  whole  east  half  and  McCallum  gave 
him  the  deed  of  the  2 acres  in  question,  McCallum  needed  the 
reconveyance  to  feed  his  title,  so  to  speak,  in  order  to  make 
good  the  conveyance  of  the  2-acre  piece  which  he  was  deliver- 
ing that  day. 

The  law  generally  takes  no  cognizance  of  fractions  of  a day: 
per  Meredith  C.J.O.  in  Beer  v.  Lea  (1913),  29  O.L.R.  255  at 
265,  14  D.L.R.  236 — “for  the  law  in  this  computation  doth  re- 
ject all  fractions  and  divisions  of  a day  for  the  uncertainty,  which 
is  always  the  mother  of  confusion  and  contention”,  a quotation 
from  Clayton's  Case  (1585),  5 Co.  Rep.  la,  77  E.R.  48. 

But  as  was  said  by  Lord  Mansfield  in  Combe  v.  Pitt  (1763), 
3 Burr.  1423  at  1434,  97  E.R.  907:  “though  the  law  does  not,  in 
general,  allow  of  the  fraction  of  a day,  yet  it  admits  it  in  cases 
where  it  is  necessary  to  distinguish  [the  order  of  events.]” 

Also  in  Chick  v.  Smith  (1840),  8 Dowl.  337  at  340,  Patterson 
J.  said:  “The  good  sense  of  the  matter  is  that  where  it  is  neces- 
sary to  shew  which  was  the  first  of  two  acts,  the  Court  is  at 
liberty  to  consider  fractions  of  a day.” 
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In  Sweetland  v.  Neville  (1891),  21  O.R.  412,  the  ordinary 
rule  was  followed,  as  it  was  also  in  Broderick  v.  Broatch  (1888), 
12  P.R.  561. 

In  our  particular  case,  according  to  what  I conceive  to  be 
the  good  sense  of  the  matter,  the  general  rule  seems  to  be 
applicable  because  between  the  parties  to  the  deeds  it  would 
not  be  necessary  to  distinguish  the  order  of  events.  Probably  the 
parties  themselves  paid  little  attention  to  whether  McRae  gave 
to  McCallum  his  reconveyance  before  McCallum  handed  to  Mc- 
Rae his  deed  for  2 acres.  I would  infer  that  this  is  likely  what 
happened  because  McCallum  needed  his  deed  first  before  he 
could  convey  the  2 acres:  see  Aikman  v.  Conway  (1837),  3 
M.  & W.  71  at  72,  150  E.R.  1061.  I would  also  infer  that  these 
men  had  legal  assistance  because  the  deeds  were  complicated 
as  to  the  terms  expressed,  but  on  the  other  hand  the  descrip- 
tion of  the  2 acres  might  have  been  better  drawn  and  Mc- 
Callum had  in  his  possession  the  deed  of  his  property  in  form 
of  a bargain  and  sale,  and  they  might  have  used  the  wording 
they  saw  there  without  the  assistance  of  a lawyer.  The  deed 
however  gives  evidence  of  professional  writing. 

At  any  rate  it  is  obvious  that  McCallum  and  McRae  went 
away  from  their  meeting  place — whether  it  was  a lawyer’s 
office  or  not — each  with  his  deed  in  his  pocket  and  with  no 
thought  other  than  that  it  could  be  registered  at  leisure,  each 
trusting  the  other.  The  registry  office  was  probably  not  more 
than  twenty  miles  away  but  in  those  days  it  would  be  quite  a 
journey.  It  was  nearly  ten  years  before  McRae  registered  his 
deed  and  nearly  twenty  before  McCallum  got  around  to  regis- 
tering his.  At  the  time  of  registration  of  each  there  was  no 
apparent  need  of  registration.  As  between  themselves  there  was 
no  necessity  for  it;  delivery  of  the  deeds  had  taken  place  and 
each  owned  his  respective  piece  of  land. 

It  is  argued  on  behalf  of  the  defendant  that,  even  though  the 
deeds  are  dated  the  same  day,  the  effect  of  the  order  in  which 
they  were  registered  was  that  the  subsequent  registered  deed 
conveyed  to  McCallum  the  whole  east  half  including  the  two 
acres. 

While  at  first  blush  that  might  look  to  be  so,  such  could  not 
have  been  the  effect. 

The  validity  of  a deed  does  not  depend  on  registration  but 
on  delivery  and  the  deed  had  been  delivered  on  the  same  day. 
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Nor  do  ss.  73  and  74  of  The  Registry  Act,  R.S.O.  1937, 
c.  170,  help.  Section  73  provides  that  every  instrument  shall  be 
adjudged  fraudulent  and  void  against  any  subsequent  purchaser 
or  mortgagee  for  valuable  consideration  without  actual  notice 
unless  such  instrument  is  registered  before  the  registration  of 
the  instrument  under  which  the  subsequent  purchaser  or  mort- 
gagee claims.  Section  74  provides  that  priority  of  registration 
shall  prevail  unless  before  the  prior  registration  there  has  been 
actual  notice  of  the  prior  instrument  by  the  person  claiming 
under  prior  registration. 

The  object  of  these  sections  is  to  cover  cases  where  an  owner 
gives  instruments  about  the  same  time  to  two  different  parties 
and  one,  in  ignorance  of  the  existence  of  the  other,  registers 
his  document  first.  This  would  not  affect  a transaction  of  the 
sort  above  described. 

When  Archibald  McCallum  mortgaged  198  acres  in  1880,  it 
showed  that  he  recognized  that  he  did  not  own  the  aforesaid 
2-acre  piece.  In  1880  at  least  the  present  fences  had  been  in 
place  for  many  years  and  while  they  did  not  fence  the  whole 
of  the  2 acres  they  fenced  in  by  far  the  major  part  thereof  and 
in  fact  the  only  part  which  it  would  have  been  practicable  to 
to  fence  on  the  west  side  thereof. 

Archibald  McCallum’s  will  would  seem  to  indicate  that  he 
considered  that  he  owned  the  whole  of  lot  10,  but  this  could 
hardly  be  so  when  he  had  conveyed  the  McVeigh  place  ten  years 
before  his  death.  The  description  used  in  the  will  may  be  con- 
sidered only  a short  and  convenient  way  of  expressing  his 
holding. 

At  any  rate  his  son  and  heir,  Donald,  did  not  consider  that 
he  owned  the  2 acres,  for  he  mortgaged  only  197  acres  four 
years  after  his  father’s  death.  Later  also  he  recognized  the  fact 
when  he  put  on  the  $3,500  mortgage,  though  he  may  not  have 
done  so  when  he  placed  the  $1,300  mortgage  two  years  before. 

Why,  then,  in  selling  to  Edwards,  did  he  not  except  the  2- 
acre  piece  as  well  as  the  McVeigh  piece?  Edwards  is  well  known 
to  be  a wealthy  man  and  no  doubt  he  would  not  buy  a suburban 
farm  and  assume  a considerable  liability  without  having  the  title 
searched  by  a solicitor.  Now  what  would  Edwards  and  his 
solicitor  know  of  the  situation  and  the  claim  of  McRae  to  the 
2-acre  piece  in  question? 
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First,  there  would  be  the  deed,  no.  6224.  There  would  then 
be  the  two  mortgages  above  in  which  the  2-acre  piece  was 
excepted.  If  he  had  inspected  the  property,  as  he  should  have, 
he  would  have  noticed,  and  should  have  noticed,  that  a piece  of 
nearly  2 acres  was  fenced  off  by  a very  old  fence  obviously  and 
that  the  2-acre  piece  spoiled  the  symmetry  of  his  200  acres. 
He  would  or  should  also  have  noticed  either  that  there  was  a 
house  upon  the  2-acre  piece  or  that  there  had  been  one  there 
in  the  past. 

Section  77  of  The  Registry  Act  reads  as  follows:  “The  regis- 
tration of  an  instrument  under  this  or  any  former  Act  shall 
constitute  notice  of  the  instrument  to  all  persons  claiming  any 
interest  in  the  land,  subsequent  to  such  registration,  notwith- 
standing any  defect  in  the  proof  for  registration  ...”  He 
would  therefore  have  had  notice  of  the  McRae  claim  by  reason 
of  the  prior  instrument  no.  6224  having  been  registered  and  so 
should  not  assume  that  that  deed  was  a nullity.  Therefore, 
although  his  deed  called  for  199  acres  he  should  have  known 
that  he  had  actual  title  to  only  197.  Inquiry  of  his  next-door 
neighbour  would  have  disclosed  the  situation. 

The  description  in  Edwards’s  deed  to  Morin  adds  nothing. 
It  merely  followed  the  description  in  the  deed  to  Edwards.  Very 
possibly  Morin  would  not  have  had  the  title  searched,  relying  on 
Edwards  having  done  so.  I am  not  sure  whether  Edwards 
actually  lived  on  the  land  or  not,  but  as  the  house  was  a poor 
one  it  is  probable  that  he  did  not.  Morin,  however,  at  the  time 
of  purchase  intended  to  reside  on  the  land  and  therefore  in  all 
probability  inspected  it  and  so,  by  virtue  of  The  Registry  Act 
and  also  his  inspection,  he  would  be  affected  with  notice  that 
he  would  not  get  all  that  his  deed  apparently  called  for.  This 
would  account  for  his  desisting,  after  being  warned  in  1926, 
from  cutting  trees  on  the  part  in  dispute,  of  which  more  here- 
after. 

Dealing  next  with  point  no.  2:  The  north  boundary  of  the 
2 acres  runs  along  the  line  of  a fence  practically  east  and  west 
and  it  is  described  as  being  from  a certain  point  westerly  “to  the 
creek”,  and  the  westerly  boundary  of  the  two  acres  in  question 
is  described  as  “to  extend  along  the  creek”  to  a certain  post. 
What  is  the  meaning  of  the  words  “to  the  creek”  and  “along  the 
creek”?  It  is  my  opinion  that  prima  facie  when  lands  of  ad- 
joining owners  are  separated  from  each  other  by  a running 


Stackhouse  v*  Morin* 


Urquhart  J.  873 


1 

i 


i 

! 


j 


I 


stream  of  water,  each  proprietor  is  presumed  to  be  the  owner 
of  the  land  to  the  middle  of  the  bed  of  the  creek:  Kirchhoffer 
V.  Stanbury  (1878),  25  Gr.  413  (a  case  decided  at  a time  when 
expressions  of  this  sort  were  very  common).  So  that  we  start 
with  this  proposition,  namely,  that  where  the  words  “to  the 
creek”  are  used,  prima  facie  the  description  refers  to  the  centre 
of  the  bed  of  the  creek.  So  that  if  there  is  no  other  thing  to 
the  contrary,  the  plaintiff’s  westerly  boundary  of  the  area  in 
question  was  along  the  middle  of  the  creek.  There  is  no  doubt 
that  the  creek  is  an  active  one  for  a large  part  of  the  year, 
though  during  the  present  summer  it  has  been  dry,  and  I have 
no  doubt  that  in  the  early  days  when  the  first  deed  was  given 
with  that  description  the  creek  flowed  freely  all  the  year  round 
in  more  or  less  its  present  bed. 

Mr.  Metrick  argues  that  it  was  the  intention  of  the  parties 
when  the  deed  was  originally  given  (and  it  must  be  remembered 
that  this  was  a transaction  between  relatives),  although  the 
description  read  “to  the  creek”,  that  the  top  of  the  bank  would 
be  the  boundary,  and  that  this  intention  was  evidenced  by  the 
fact  that  the  predecessor  of  the  plaintiff  followed  this  intention 
by  building  the  fence  on  the  line  where  it  now  is  and  that  it 
is  not  without  reason  that  the  fence  goes  over  the  creek  where 
the  creek  turns  to  the  west  south  of  the  point  in  controversy 
and  the  reason  for  that  was  to  permit  the  owner  to  have  that 
part  of  the  creek  for  the  purpose  of  watering  his  cattle  and 
horses;  and  secondly,  that  the  description  is  specific  to  a post 
and  that  it  includes  the  farm  lands  fenced  in  only  and  that  the 
fact  that  it  does  not  say  either  to  the  creek  margin  or  to  the 
centre  of  the  creek  is  in  itself  significant  that  it  was  not  intended 
to  go  to  the  centre  of  the  creek.  On  the  contrary,  Mr.  Howe 
argues  the  opposite,  that  if  the  property  extended  to  the  bank 
only  the  deed  would  say  to  the  bank  only  and  not  to  the  creek, 
that  we  must  give  the  description  its  prima  facie  ordinary 
meaning,  also  that  the  condition  of  the  defile,  as  I would  call 
it,  has  been  the  same  for  at  least  the  last  70  years,  that  the 
trees  which  were  cut  down  were  there  at  that  time  furnishing 
shade  at  least  for  the  owner,  and  that  the  bank  being  very 
steep,  as  the  evidence  shows,  it  was  necessary  to  fence  off  the 
defile  in  order  to  keep  cattle  and  horses  from  falling  in  and 
that  that  was  the  reason  that  the  fence  was  erected  along  the 
bank. 
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The  words  “to  post  number  Two”  in  the  deed  of  10th  July 
1843  require  some  thought,  but  as  the  course  of  the  stream  is 
irregular  throughout  the  area  in  question,  which  extends  from 
the  point  marked  A to  that  marked  B on  my  sketch,  and  the 
course  of  the  fence  is  also  irregular,  following  the  bank  from 
point  A to  point  B and  then  crossing  the  stream  in  a very  ir- 
regular course,  I cannot  see  that  they  make  any  difference. 
No  post  number  two  appears  on  the  plan  and  I observed  none 
on  the  ground.  It  might  have  been  different  if  the  words  “to 
post  number  two”  had  followed  the  words  “to  the  creek”,  but 
as  that  boundary  is  left  in  the  air,  so  to  speak,  I cannot  think 
that  the  reference  to  the  second  post  would  in  any  way  alter 
the  presumption  above  mentioned,  nor  can  I see  that  the  fact 
that  the  fence  crosses  the  creek  where  the  creek  bends  to  the 
east  alters  the  presumption.  I find,  therefore,  that  in  the  area 
east  of  the  creek,  between  points  A and  B at  least,  the  true 
west  boundary  is  the  centre  of  the  bed  of  the  creek. 

As  to  the  third  point,  the  major  part  of  the  evidence  was 
directed  to  the  question  of  possession. 

The  sixteen  basswood  trees  which  the  defendant  cut  down 
were  all  between  the  margin  of  the  creek  and  the  fence  above 
described.  Most  of  these  were  on  the  level  ground  between  the 
fence  and  the  top  of  the  bank  but  some  of  them  were  on  the 
precipitous  side  of  the  bank  down  towards  the  margin  of  the 
creek. 

In  his  attempt  to  make  out  a possessory  title  to  the  land  in 
dispute  the  defendant  relies  upon  the  following  acts  of  alleged 
possession : 

1.  That  his  father,  predecessor  in  title,  cleared  on  both  sides 
of  the  creek  for  about  fifty  feet  south  of  the  line  of  fence  pro- 
duced, running  towards  the  creek  and  dividing  the  plaintiff’s 
and  defendant’s  land. 

2.  That  in  1926  the  defendant’s  father  cut  a few  maple  trees 
on  the  east  bank  of  the  stream.  This  was  instantly  protested 
against  by  the  predecessor  in  title  of  the  plaintiff  and  no  further 
cutting  was  done  by  the  defendant  or  his  sons  until  the  recent 
cutting  of  the  basswood  trees,  the  subject  of  this  action.  It  is 
said  that  the  father  desisted  in  the  interests  of  peace,  but  on  the 
other  hand  it  would  look  as  if  he  knew  that  he  had  no  rights 
to  the  land  in  question. 
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3.  That  once  or  twice  a year  during  the  period  in  which  the 
father  of  the  defendant  and  the  defendant  owned  or  occupied 
lot  10,  i.e.^  from  1914  on,  they  had  drawn  a stone-boat  along 
the  dry  bed  of  the  creek  with  a team  of  horses,  and  had  taken 
boulders  not  only  from  the  creek  bed  itself  but  indiscriminately 
from  both  sides  of  the  immediate  banks  of  the  creek.  I would 
imagine  that  as  the  bank  on  the  plaintiff’s  side  is,  throughout 
the  whole  course  of  the  land  in  dispute,  except  for  about  50  feet 
on  the  north  end,  very  precipitous,  any  boulders  taken  from  the 
plaintiff’s  side  would  be  within  a few  feet  of  the  east  margin  of 
the  creek  to  which  they  would  gravitate  naturally,  particularly 
if  they  had  been  thrown  over  the  fence  from  the  plaintiff’s  land 
as  the  evidence  shows  as  we  shall  see  hereafter. 

4.  That  twice  a day  during  the  months  from  April  to  Novem- 
ber in  each  year  the  cattle  of  the  defendant  and  his  father, 
during  their  respective  occupancy  or  ownership,  passed  up  the 
valley  of  the  creek  in  the  morning  and  on  their  way  home  in 
the  evening,  stopping  to  water  at  the  spring,  which,  of  course, 
is  entirely  upon  the  defendant’s  side  and,  therefore,  not  in  dis- 
pute, and  grazing  in  the  course  of  their  movements  back  and 
forth  along  both  sides  of  the  creek.  From  my  observations 
referred  to  in  the  evidence  it  would  appear  to  me  that  the  bulk 
of  the  cattle  would  have  used  the  paths  on  the  table-land  on 
the  defendant’s  side,  but  as  cattle  are  apt  to  spread  out,  as  every 
motorist  knows,  in  the  course  of  their  progress,  a few  would  go 
via  the  creek  bed  itself  rather  than  ascend  the  20  feet  or  so 
to  get  up  on  the  table-land  and  it  is  possible  that  a few  of 
these  would  graze  on  the  east  side  of  the  bank,  but  mostly  at 
the  north  end.  In  my  opinion  the  number  of  cattle  that  would 
use  this  bank  would  be  negligible,  and  certainly  except  for  the 
north  50  feet  approximately  above  described,  no  large  domestic 
animal  could  use  the  bank  of  the  creek  on  the  plaintiff’s  side 
for  passage  or  grazing. 

These  then  are  the  acts  on  which  the  defendant  relies,  done 
by  his  father  and  later  by  himself,  as  extinguishing  the  title,  if 
any,  of  the  plaintiff  to  the  land  which  lies  in  the  area  in  question 
between  the  plaintiff’s  west  fence  and  either  the  centre  of  the 
bed  or  the  east  margin  of  the  creek. 

In  regard  to  the  use  by  the  cattle,  the  evidence  of  Spence 
confirms  me  in  my  opinion  that  the  cattle,  for  the  most  part. 
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used  the  defendant’s  side  of  the  creek  in  their  passage.  Spence 
was  quite  confused  at  first,  but  in  the  end  he  made  himself  clear 
that  very  little  use  of  the  plaintiff’s  side  of  the  creek  was  made 
by  the  defendant’s  cattle  at  any  time  that  he  observed  them,  and 
I credit  him  on  that  point. 

There  is  one  other  fact  that  may  weigh  in  favour  of  the 
defendant  as  against  the  plaintiff,  and  that  is  that  several  hun- 
dred feet  north  of  the  area  in  question  herein  the  defendant 
has  a gate — really  a gap — between  two  of  his  fence  posts  into 
the  area  in  question;  whereas  the  plaintiff  has  no  opening  into 
the  area  in  question  and  no  means  of  ready  access  to  the  creek 
at  the  area  in  question.  It  is  through  the  defendant’s  gate  or 
gap  that  the  cattle  habitually  pass  on  their  way  to  and  from 
the  pasture  grounds  to  the  south. 

The  defendant  and  his  relatives  refer  to  the  whole  area, 
between  the  gate  above  mentioned  and  the  end  of  their  property, 
as  a lane.  That,  in  my  opinion,  is  not  a fair  description  of  the 
area  in  controversy.  Rather,  it  may  be  described  as  a defile 
between  two  fences  with  a creek  bed  deep  down  near  the  east 
side,  very  precipitous  banks  on  the  east  and  less  steep,  but  still 
steep,  banks  on  the  west,  and  at  the  top  of  the  latter  a table- 
land with  one,  or  generally  two  paths  between  the  top  of  the 
bank  and  the  defendant’s  fence.  When  point  “B”  is  passed 
to  the  south  a few  hundred  feet,  there  appears  to  be  a lane 
extending  for  several  hundred  feet,  formed  by  two  lines  of  fence 
close  together,  and,  of  course,  all  on  the  defendant’s  land  far 
to  the  south  of  the  southerly  line  of  the  plaintiff’s  land  extended, 
and  not  shown  on  the  plan  filed.  One  of  the  boundaries  of  this 
real  lane  is  the  continuation  of  the  fence  which  the  defendant’s 
predecessors  had  erected  on  their  side  of  the  creek  above  de- 
scribed, paralleled  by  another  fence  some  15  or  20  feet  to  the 
east.  This  is  all  on  the  defendant’s  property,  and  well  to  the 
south  of  the  land  in  controversy.  The  fact  that  there  appears 
to  be  a long  lane  at  this  point,  starting  well  south  of  the  defile, 
would,  no  doubt,  influence  the  defendant  in  referring  to  the  whole 
area  in  controversy  from  the  gap  at  the  north  as  a lane,  so  that 
the  evidence  must  be  read  with  that  thought  in  view.  The  fact 
that  there  was  the  gate  or  gap  above  mentioned  is  an  equivocal 
matter,  and  it  was  there  to  enable  the  cattle  to  go  in  the  easiest 
way  to  the  grazing  grounds  to  the  south. 
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It  may  be  of  interest  to  note  that  Edwards,  during  his  occu- 
pancy, made  no  use  of  the  creek.  He  did  cut  trees  on  the  west 
bank,  but  made  no  attempt  to  cut  anything  on  the  east  bank. 

What  acts  of  ownership,  if  any,  did  the  plaintiff  and  his 
predecessor  in  title  exercise  during  the  same  period,  namely, 
from  1914  on? 

1.  The  predecessor  in  title,  MacRae,  procured  the  property 
from  his  father  by  will  in  1925,  as  we  have  seen.  From  1875 
to  1895  he  had  lived  upon  the  property  with  his  father  and 
originally  there  had  been  the  old  house,  which  I have  mentioned, 
the  excavation  for  which  still  can  be  discerned  in  the  southwest 
part  of  the  two  acres  in  question  and  standing  on  the  bank  and 
facing  the  spring.  For  the  past  thirty  years  he  has  lived  in 
Ottawa.  For  the  first  five  of  these  he  attempted  to  operate 
the  farm  through  hired  men,  going  to  the  farm  himself  two  or 
three  times  a week.  From  then  on  he  rented  the  farm  to 
tenants,  and  consequently  his  visits  became  less  frequent  as  the 
years  went  by. 

It  is  said  that  the  cattle  of  the  plaintiff’s  predecessors  in  title 
used  the  spring,  but  certainly  there  would  have  been  no  user 
of  the  spring  for  well  over  half  a century,  in  my  opinion.  The 
fence  which  lies  along  the  top  of  the  bank  at  the  point  in  ques- 
tion has  obviously  stood  there  for  a great  length  of  time  in  its 
present  position  without  there  being  any  gate  in  it,  I would 
think,  for  well  over  75  years,  and  it  is  significant  that  from 
the  point  “B”  which  I have  marked  as  the  southerly  point  of 
the  property  in  dispute  the  fence  erected  by  predecessors  of  the 
plaintiff  lies  across  the  stream  where  it  loops  to  the  west,  and 
this  was  done  probably  with  the  thought  that  the  cattle  of  the 
plaintiff’s  predecessors  would  use  the  stream  uninterrupted  by 
anyone  years  ago,  when  no  doubt  the  stream  was  not  in  its 
present  state  of  dryness.  There  is  also  no  doubt  in  my  mind 
that  as  MacRae,  who  testified  with  knowledge  of  the  property 
from  his  boyhood  days,  says,  in  his  time  at  least  the  cattle  did 
not  use  the  creek  in  the  area  in  controversy.  Before  MacRae’s 
birth  it  is  quite  probable  that,  with  the  tacit  consent  of  the 
owners  of  lot  10,  who  were  relatives,  cattle  belonging  to  the 
MacRaes  used  the  spring.  In  fact  MacRae  says  in  his  evidence 
that  they  used  the  spring  until  he  left  the  property  in  1895. 
I have  no  reason  to  doubt  this,  but  I am  unable  to  find  that  it 
was  ever  used  thereafter. 
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The  only  use  suggested  as  having  been  made  by  the  MacRaes 
was  this,  that  from  time  to  time  in  clearing  their  lands,  prob- 
ably once  a year  in  the  springtime  when  boulders  would  emerge, 
they  used  to  dump  boulders  and  other  refuse  over  the  fence 
and  down  the  bank.  In  later  years  tenants  of  MacRae  used  the 
area  as  a shortcut  to  visit  the  Morins,  and  the  Morins  did  like- 
wise in  returning  these  visits.  That  would  only  be  possible 
at  the  north  end  of  the  property,  in  my  opinion,  where  the  slope 
is  a little  more  gentle  than  in  other  parts. 

In  the  cutting  episode  of  1926  MacRae  says  that  towards  the 
fall  of  that  year  he  happened  to  go  down  to  this  piece  and 
noticed  that  six  to  eight  small  maples  had  been  cut  and  that 
he  then  notified  the  father  of  the  defendant  to  cease  trespassing, 
that  it  was  his  property. 

Taxes  were  paid  upon  the  property  as  described,  whatever 
that  would  amount  to. 

The  question  then  arises,  finding  as  I do  that  the  plaintiff 
has  the  paper  title  to  the  centre  of  the  bed  of  the  creek,  have 
the  above  acts  of  the  defendant  and  his  predecessor  had  the 
effect  of  extinguishing  the  title  of  the  plaintiff? 

It  is  my  opinion  that  this  case  comes  within  the  recent 
decision  of  the  Court  of  Appeal  in  Carson  v.  Musialo,  [1940] 
O.W.N.  398,  [1940]  4 D.L.R.  651.  Some  of  the  remarks  made 
by  the  Chief  Justice  of  Ontario  in  that  case  apply,  in  my 
opinion,  with  force  to  the  present  case.  For  example,  as  in 
the  present  case  the  strip  of  land  in  dispute  in  that  case  was 
not  cultivated,  and  never  had  been.  It  was  mainly  covered  with 
trees  grown  naturally  but  not  by  planting,  and  I have  no  doubt 
that  neither  the  plaintiff’s  predecessors  nor  the  defendant  and 
his  predecessors  took  any  steps,  since  1919  at  least,  to  clear  up 
any  part  of  the  controversial  area.  The  cutting  in  1926  was 
an  isolated  act  and  not  for  the  purpose  of  clearing.  At  p.  401 
the  learned  Chief  Justice  says: 

“The  so-called  acts  of  possession  upon  which  plaintiff  relies 
are  no  more  than  a series  of  petty  trespasses  to  which  no  owner 
would  be  likely  to  object,  and  they  fall  far  short  of  establishing 
actual  and  constant  possession  of  the  land  over  any  definite 
period  of  time.  . . . 

“The  acts  of  possession  relied  upon  were  not  such  an  occu- 
pation of  the  land  as  to  prevent  the  owner  from  entry  upon  the 
land  at  any  time  he  desired  to  do  so.” 
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It  will  be  noted  that  on  the  only  two  occasions  on  which 
the  owners  on  the  plaintiff’s  side  had  any  knowledge  of  depre- 
dations they  promptly  protested  to  the  party  committing  them, 
namely  in  1926  and  at  the  present  time.  There  is  also  this 
further  fact,  that  the  plaintiff  heard  in  some  roundabout  way 
that  the  defendant  thought  he  had  some  claim  to  all  of  the  two 
acres  above  described,  and  that  the  defendant  planned  to  move 
the  fence  back.  He  went  to  the  defendant  and  asked  him  not 
to  do  anything  so  foolish  on  the  ground  that  the  defendant  did 
not  own  the  property  or  pay  taxes  and  that  he,  the  plaintiff, 
had  title  dating  back  to  1843.  The  defendant  made  no  reply  to 
this.  Later,  when  the  plaintiff  was  repairing  a fence  along  the 
northerly  part  of  the  two  acres,  he  said  to  the  defendant,  ‘T 
own  to  the  creek  and  along  the  creek”,  and  the  defendant  said 
nothing.  These  conversations  were  some  six  or  eight  months 
before  the  trees  in  question  were  cut.  When  the  basswood  trees 
were  cut  immediate  protest  was  made  by  the  plaintiff.  I can 
see  in  the  acts  of  the  defendant,  or  his  cattle,  nothing  more 
than  a series  of  petty  trespasses,  to  which  the  plaintiff,  as  in 
the  Carson  case,  would  have  taken  no  exception.  I am  quite 
convinced  that  neither  the  plaintiff  nor  his  predecessor  had  any 
idea  that  these  acts  were  going  on.  If  they  had  any  idea,  it 
would  not  occur  to  either  of  them,  as  men  of  common  sense, 
that  either  the  passing  and  grazing  of  the  cattle,  even  though 
tended — which  they  were  not  always — or  the  operations  of  the 
defendant  with  the  stoneboat,  would  have  any  effect  upon  the 
plaintiff’s  title.  Nor  do  I think  that  in  performing  these  acts 
predecessors  in  title  of  the  defendant  had  any  idea  that  they 
were  setting  themselves  up  adversely  to  the  plaintiif’s  prede- 
cessor, or  attempting  to  extinguish  his  right,  if  any,  to  the 
area  in  question.  So  that,  as  in  the  Carson  case,  there  does 
not  appear  to  be  that  certain  and  definite  evidence  of  actual, 
constant,  visible  occupation  by  the  defendant,  or  by  his  pre- 
decessors, to  the  exclusion  of  the  true  owner,  that  is  necessary 
to  establish  a title.  On  this  ground  also  the  defendant  fails. 

The  plaintiff  is  entitled  to  an  injunction  restraining  further 
acts  of  trespass,  as  asked,  which  would  include  further  cutting. 
As  to  damages,  the  claim  was  for  the  value  of  the  trees  so  cut  as 
standing  timber,  and  also  for  punitive  or  exemplary  damages. 
During  the  hearing  the  plaintiff  very  graciously  said  that  he 
would  not  insist  on  his  claim  for  punitive  damages,  but  he  is 
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very  much  concerned  with  the  loss  of  the  sixteen  basswood 
trees.  [His  Lordship  proceeded  to  discuss  the  value  of  these 
trees,  pointing  out  that  he  had  heard  no  evidence  on  the  point, 
and  concluded  his  reasons  as  follows:] 

It  will  be  referred  to  the  Local  Master,  unless  the  parties 
can  agree  on  the  value  of  these  trees  on  the  above  principles, 
to  determine  such  value  and  there  will  be  judgment  for  the 
plaintiff  for  the  amount  so  found.  I feel  also  that  despite  the 
plaintiff’s  generous  gesture  the  defendant  should  pay  a small 
amount  of  damages  for  trespass,  and  I fix  these  at  $100,  which 
sum  is  to  be  added  to  the  amount  fixed  by  the  Local  Master. 
The  costs  of  the  reference  are  to  be  in  the  discretion  of  the 
Local  Master,  and  should  be  on  the  Supreme  Court  scale. 

There  will  be  judgment  in  accordance  with  the  above  with 
costs  on  the  Supreme  Court  scale. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff:  Howe^  McKenna  d Burke-Rohert- 
son,  Ottawa. 

Solicitor  for  the  defendant:  Theodore  P.  Metrick,  Ottawa. 
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[COURT  OF  APPEAL.] 

Canadian  Perfect  Garment  Company  Limited  v*  Madorsky* 

Landlord  and  Tenant — Tenancy  by  Operation  of  Law — Tenant  Remain- 
ing in  Possession  and  Paying  Rent  after  Expiration  of  Term  Certain 
— Reduction  of  Rental,  by  Agreeynent,  during  Original  Term — 
Effect. 

The  fact  that  the  rental  payable  under  a lease  for  a term  of  years  is 
reduced  during  the  currency  of  the  term,  by  agreement  between  the 
landlord  and  the  tenant,  will  not  prevent  the  arising,  by  implication 
of  law,  of  a tenancy  from  year  to  year  if  the  tenant  remains  in 
possession  after  the  expiration  of  the  term  certain,  and  continues  to 
pay  rent  at  the  reduced  rate,  which  is  accepted.  The  new  tenancy 
thus  created  will  be  upon  the  same  terms,  with  the  exception  of  the 
amount  of  rental,  as  were  contained  in  the  original  lease,  save  such 
thereof,  if  any,  as  are  inconsistent  with  a tenancy  from  year  to  year. 

An  APPEAL  by  a tenant  from  an  order  for  possession. 

7th  October  1948.  The  appeal  was  heard  by  Fisher^  Hogg 
and  Aylesworth  JJ.A. 

Joseph  Newman,  for  the  tenant,  appellant:  The  trial  judge 
was  wrong  in  holding  that  a tenancy  from  year  to  year  did  not 
arise  by  operation  of  law  when  we  overheld  at  the  end  of  the 
term  certain.  The  only  term  in  the  original  lease  that  was 
changed  was  that  as  to  the  amount  of  the  rent,  and  this  is  not 
sufficient  to  prevent  the  arising  of  a new  tenancy:  Woodf all’s 
Law  of  Landlord  and  Tenant,  19th  ed.,  p.  209. 

F.  M.  Catzman,  for  the  landlord,  respondent:  Before  the  end 
of  the  original  three-year  term  the  parties  negotiated  for  a 
change  in  the  terms  of  the  tenancy,  and  the  result  of  this  is 
that  at  the  end  of  the  term  certain  the  tenant  became  only  a 
tenant  at  will:  Idington  v.  Douglas  (1903),  6 O.L.R.  266  at  268. 
The  rent  originally  was  $600  a year,  payable  $50  monthly;  when 
the  reduction  went  into  effect,  there  was  no  discussion  of  a 
yearly  rent,  the  arrangement  being  merely  for  $35  a month. 
There  was  a complete  abandonment  of  the  original  lease:  Hen- 
derson V.  Craig,  32  Man.  R.  369,  [1922]  2 W.W.R.  597,  68  D.L.R. 
629,  affirmed  33  Man.  R.  301,  [1923]  1 W.W.R.  306,  [1923]  1 
D.L.R.  1174.  [Hogg  J.A.:  Does  it  make  any  difference  that  in 
that  case  the  rent  was  increased,  while  here  it  was  reduced?] 
That  cannot  affect  the  position  at  law. 

Joseph  Newman,  in  reply:  The  change  to  $35  a month  did 
not  make  the  tenancy  a monthly  one. 


Cur.  adv.  vult. 
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2nd  November  1948.  The  judgment  of  the  Court  was  de- 
livered by 

Aylesworth  J.A.: — This  is  an  appeal  from  an  order  of  His 
Honour  Judge  Denton,  a judge  of  the  County  Court  of  the 
County  of  York,  pronounced  on  6th  July  1948,  granting  the 
landlord  an  order  for  possession.  The  premises  are  commercial 
premises  known  as  165%  Church  Street  in  the  city  of  Toronto. 
Originally  and  by  lease  dated  29th  March  1928  the  premises 
were  leased  by  the  Boake  Manufacturing  Company  Limited  to 
one  Robert  Wood  for  a term  of  three  years  which  expired  on 
21st  March  1931,  at  a rental  of  $600  per  annum  payable  monthly 
in  advance. 

In  1947  the  present  landlord  purchased  the  property.  The 
lessee.  Wood,  had  assigned  to  one  Schatz  and  on  3rd  February 
1930  Schatz  in  turn  assigned  to  Madorsky,  the  present  tenant. 
In  these  proceedings  Madorsky  was  called  as  a witness  for  the 
landlord  and  deposed  that  at  some  time  during  the  last  six  months 
of  the  three-year  term  he  secured  the  then  landlord’s  assent  to 
a reduction  in  the  rent  from  $50  a month  to  $35.  The  tenant 
held  over  after  the  expiration  of  the  term  and  continued  to  pay 
rent  at  the  reduced  rate.  The  landlord  in  April  of  this  year 
purported  to  give  notice  of  termination  of  the  tenancy  as  of 
31st  May  1948,  on  the  theory  that  the  tenancy  was  a monthly 
tenancy  and  not  a tenancy  from  year  to  year.  The  learned 
County  Court  Judge  agreed  with  the  landlord’s  contention  and 
granted  an  order  for  possession.  His  conclusion  in  this  respect 
was  stated  by  him  as  follows : 

“My  understanding  of  the  law  is,  that  if  a change  in  the 
terms  of  a lease  is  made,  on  the  expiry  of  the  lease  then  a 
tenancy  from  year  to  year  does  not  arise  by  operation  of  law. 
I have  to  rule  to  this  effect  in  this  case.” 

In  my  opinion  the  appeal  must  succeed  as  I think  upon  the 
authorities  the  learned  County  Court  Judge  was  clearly  wrong 
in  his  conclusion  of  law.  The  original  lease  provided  for  a term 
of  years.  The  only  change  which  was  made  in  the  terms  was 
a reduction  in  the  rent.  In  the  circumstances  it  is  clear,  I think, 
that  upon  the  tenant  overholding  at  the  expiration  of  the  term 
and  paying  rent,  a tenancy  from  year  to  year  arose  by  implica- 
tion of  law.  There  is  nothing  in  the  evidence  to  rebut  this 
presumption  or  the  presumption  that  the  new  tenancy  thus 
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created  was  upon  the  same  terms,  with  the  exception  of  the 
amount  of  rental,  as  were  contained  in  the  original  lease,  save 
such  thereof,  if  any,  as  were  inconsistent  with  the  tenancy  from 
year  to  year. 

See  20  Halsbury,  2nd  ed.  1936,  pp.  127  to  129,  dealing  with 
tenancy  from  year  to  year  arising  by  implication  of  law,  par- 
ticularly at  p.  129,  where  it  is  said:  “ ...  if  a different  rent  has 
been  in  fact  agreed  upon  this  will  not  prevent  the  new  tenancy 
being  upon  the  old  terms  in  other  respects.” 

See  also  WoodfalFs  Law  of  Landlord  and  Tenant,  24th  ed. 
1939,  p.  274:  “If,  whilst  a tenant  from  year  to  year  is  in  pos- 
session of  lands  under  an  agreement  reserving  a certain  rent, 
he  agrees  with  his  landlord  to  pay  an  increased  or  reduced  rent, 
this  will  not  necessarily  have  the  effect  of  then  creating  a 
new  tenancy.” 

Numerous  cases  are  collected  in  the  footnotes  to  the  above- 
quoted  statements  in  Halsbury  and  Woodfall  which  clearly  sup- 
port the  statements  made  and  no  good  purpose  would  be  served 
in  citing  them  here. 

I would,  therefore,  allow  the  appeal  with  costs  and  direct 
that  the  application  of  the  landlord  be  dismissed  with  costs. 

Appeal  allowed  with  costs. 

Solicitor  for  the  tenant,  appellant:  Joseph  Newman,  Toronto. 

Solicitors  for  the  landlord,  respondent:  Catzman  & Wahl, 
Toronto. 
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[COURT  OF  APPEAL.] 

Rex  V*  Welch* 

Criminal  Law — Manslaughter — Charge  to  Jury — Questions  of  Fact  to  be 

Submitted — Distinction  between  Civil  and  Criminal  Negligence — - 

The  Criminal  Code,  R.S.C.  1927,  c.  36,  s.  247. 

The  accused  was  charged  with  the  murder  of  his  wife,  who  had  died 
as  a result  of  strychnine  poisoning.  His  evidence  was  that,  intending 
to  commit  suicide,  he  had  bought  strychnine  in  powder  form,  and  had 
also  bought  a box  of  capsules  for  colds;  that  he  had  replaced  the 
contents  of  one  of  these  capsules  with  strychnine,  and  had  then  re- 
turned the  capsule  to  the  box;  that  on  leaving  the  house  he  had  left 
the  box  in  his  bedroom,  and  that  on  returning  to  the  house  he  had 
found  his  wife  ill.  The  theory  of  the  defence  was  that  the  wife  had 
taken  strychnine  either  deliberately,  to  commit  suicide,  or  by  accident. 
The  jury  acquitted  of  murder,  but  convicted  of  manslaughter. 

Held,  Henderson  J.A.  dissenting,  the  conviction  must  be  quashed  on  the 
ground  of  misdirection,  but  the  accused  was  not  to  be  deemed  to 
have  been  acquitted  of  manslaugher. 

Per  Laidlaw  J.A. : The  trial  judge  failed  to  make  it  plain  to  the  jury 
that  they  could  not  convict  the  accused  of  manslaughter  under  s.  247 
of  The  Crimfnal  Code  unless  they  found:  (1)  that  he  omitted  to 
perform  his  legal  duty  to  take  reasonable  precautions  against,  and 
use  reasonable  care  to  avoid,  danger  to  human  life  from  the  strych- 
nine; and  (2)  that  the  death  of  his  wife  was  a consequence  of  that 
omission.  If  the  jury  decided  that  either  of  these  elements  was  not 
established,  or  if  they  had  a reasonable  doubt  about  either  of  them, 
the  accused  was  entitled  to  be  acquitted.  There  should  also  have  been 
some  instruction  as  to  criminal  negligence. 

Per  Hogg  J.A.:  The  trial  judge  failed  to  instruct  the  jury  as  to  the 
distinction  between  the  degree  of  negligence  required  to  give  rise  to 
criminal  responsibility  under  s.  247  and  the  lower  degree  of  negligence 
which  was  sufficient  to  found  civil  liability,  or  to  explain  to  them,  as 
he  should  have  done,  that  to  support  a conviction  the  want  of  care 
must  be  what  is  sometimes  described  as  gross  or  wanton  in  character, 
and  further  to  explain  the  meaning  of  the  term  “gross  negligence” 
if  he  used  that  term.  Rex  v.  Bateman  (1925),  19  Cr.  App.  R.  8;  Rex  v. 
Baker,  [1929]  S.C.R.  354,  applied;  other  authorities  reviewed. 

Per  Laidlaw  J.A.  (Hogg  J.A.  contra):  The  charge  to  the  jury  was  also 
defective  in  respect  of  the  doctrine  of  reasonable  doubt. 

An  APPEAL  from  a conviction,  before  Treleaven  J.  and  a jury. 
The  appellant  was  charged  with  murder,  but  convicted  only  of 
manslaughter. 

19th  October  1948.  The  appeal  was  heard  by  Henderson^ 
Laidlaw  and  Hogg  JJ.A. 

C,  L.  Dubin,  for  the  accused,  appellant:  The  trial  judge  erred 
in  instructing  the  jury  as  to  criminal  negligence,  and  in  effect 
withdrew  from  their  consideration  the  fundamental  question  of 
fact  whether  the  actions  of  the  accused,  in  the  circumstances, 
came  within  s.  247  of  The  Criminal  Code,  R.S.C.  1927,  c.  36. 
What  he  said  in  effect  was:  “If  you  find  that  the  accused  did 
not  intend  to  kill  his  wife,  he  is  not  guilty  of  murder;  if  you  find 
that  his  wife  deliberately  took  this  capsule  with  the  intention 
of  committing  suicide,  he  is  not  guilty  of  anything;  but  if  she 
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took  it  by  mistake,  then  he  is  guilty  of  manslaughter.”  This 
entirely  withdrew  from  the  jury  the  question  of  fact  whether  or 
not  the  accused  omitted  to  perform  his  duty,  under  s.  24f7,  to 
take  reasonable  precautions,  or,  in  other  words,  whether  he  was 
guilty  of  “gross  negligence”  (as  to  the  meaning  of  which  term 
he  gave  them  no  instructions) . This  primary  question  is  clearly 
one  for  the  jury,  and  not  for  the  judge:  Akerele  v.  The  King, 
[1943]  A.C.  255,  [1943]  1 All  E.R.  367,  [1943]  2 W.W.R.  167. 
His  later  question,  whether  the  accused  was  taking  “reasonable 
precautions”,  did  not  correct  this  error,  because  it  was  a mere 
rhetorical  question,  following  upon  a statement  of  the  law. 
Further,  “reasonable  precautions”  is  not  a correct  way  of 
phrasing  the  standard  of  care  in  relation  to  criminal  negligence: 
Rex  V.  Greisman,  59  O.L.R.  156,  46  C.C.C.  172,  [1926]  4 D.L.R. 
738;  Rex  v.  Bateman  (1925),  19  Cr.  App.  R.  8,  28  Cox  C.C.  33; 
Rex  V.  Baker,  [1929]  S.C.R.  354,  63  O.L.R.  641,  51  C.C.C.  352, 
[1929]  2 D.L.R.  282. 

As  to  “gross  negligence”,  I refer  to  Andrews  v.  Director  of 
Public  Prosecutions,  [1937]  A.C.  576,  26  Cr.  App.  R.  34,  30  Cox 
C.C.  576;  Tremeear’s  Criminal  Code,  5th  ed.  1944,  pp.  273  et  seq. 

The  trial  judge  also  misdirected  the  jury  as  to  the  doctrine 
of  reasonable  doubt,  telling,  them  in  effect  that  it  applied  only 
to  the  possibility  of  the  wife  having  obtained  the  strychnine  from 
some  other  source.  He  excluded  its  application  to  the  defence 
of  suicide,  and  also  to  the  consideration  of  manslaughter.  He 
should  have  charged  them  that  unless  they  were  satisfied  beyond 
a reasonable  doubt  on  these  issues,  and  on  all  defences  open  to 
the  accused,  he  was  entitled  to  be  acquitted:  Woolmington  v. 
Director  of  Public  Prosecutions,  [1935]  A.C.  462,  25  Cr.  App.  R. 
72  at  96. 

[Henderson  J.A.:  Can  this  Court  order  a new  trial  in  the 
circumstances  of  this  case,  where  the  original  indictment  was  for 
murder  alone,  and  the  jury  have  acquitted  on  that  charge?] 
I refer  to  Rex  v.  MacDonald,  [1943]  O.R.  158,  79  C.C.C.  133, 
[1943]  2 D.L.R.  640,  and  Gudmondson  v.  The  King  (1933),  69 
C.C.C.  332. 

W.  B.  Common,  K.C.,  for  the  Attorney-General,  respondent: 
If  there  are  any  defects  in  the  charge  to  the  jury  as  to  the  degree 
of  negligence  required,  I rely  on  Rex  v.  Hilborn,  [1946]  O.R. 
552,  86  C.C.C.  406,  2 C.R.  129,  [1947]  1 D.L.R.  383,  where  it 
was  held  that  the  question  was  not  one  of  negligence  at  all. 
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This  appellant  had  bought  poison  for  the  purpose  of  committing 
suicide,  and  his  whole  conduct  was  criminal  in  its  inception,  and 
amounted  to  an  unlawful  act  within  the  meaning  of  that  case. 

The  doctrine  of  reasonable  doubt  was  adequately  left  to  the 
jury. 

C.  L.  Duhin,  in  reply : The  Hilborn  case  is  quite  distinguishable 
from  this  case,  because:  (1)  the  question  of  the  application  of 
s.  247  was  in  fact  left  to  the  jury  here,  although  it  was  in- 
adequately done;  and  (2)  in  the  Hilborn  case  the  accused  actu- 
ally administered  the  poison. 

I refer  also  to  Wexler  v.  The  King,  [1939]  S.C.R.  350,  72 
C.C.C.  1,  45  R.  de  Jur.  373,  [1939]  2 D.L.R.  673. 

Cur.  adv.  vult. 

5th  November  1948.  Henderson  J.A.  {dissenting) : — An  ap- 
peal from  the  conviction  of  the  accused  before  Treleaven  J.  and 
a jury  at  St.  Thomas  on  the  5th  March  1948.  The  accused  was 
convicted  of  manslaughter  and  sentenced  to  ten  years’  imprison- 
ment. 

The  appeal  was  on  various  grounds  which  concern  them- 
selves with  the  charge  to  the  jury  of  the  learned  trial  judge, 
in  the  following  respects : 

‘T.  The  learned  trial  Judge  misdirected  the  jury  on  the  law 
of  manslaughter  as  it  related  to  Section  247  of  the  Criminal 
Code. 

‘‘2.  The  learned  trial  judge  erred  in  failing  to  instruct  the 
jury  on  the  question  of  criminal  negligence  and  erred  in  failing 
to  instruct  the  jury  how  to  apply  the  facts  to  the  law  with 
respect  to  criminal  negligence. 

“3.  The  learned  trial  Judge  erred  in  instructing  the  jury 
on  the  question  of  reasonable  doubt  and  in  particular  in  failing 
to  instruct  the  jury  that  the  accused  was  entitled  to  the  benefit 
of  the  reasonable  doubt  on  any  defence  which  was  left  for  their 
consideration  and  further  in  failing  to  direct  the  jury  that  the 
doctrine  of  reasonable  doubt  applied  to  the  defence  of  suicide 
and  of  accidental  poisoning.” 

In  my  opinion  the  charge  of  the  learned  trial  judge  contained 
no  misdirection  or  non-direction,  and  I think  he  instructed  the 
jury  correctly  upon  all  matters  complained  of.  It  would  appear 
to  me  that  the  jury  took  a merciful  view  of  the  case  in  return- 
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ing  a verdict  of  manslaughter  when  they  might  very  well  have 
returned  a verdict  of  murder. 

I cannot  find  any  miscarriage  of  justice,  and  I think,  there- 
fore, the  appeal  should  be  dismissed. 

Laidlaw  J.A.: — The  appellant  appeals  against  his  conviction 
on  the  5th  March  1948  for  manslaughter,  and  against  the  sen- 
tence of  ten  years’  imprisonment  imposed  on  him,  after  trial 
before  Treleaven  J.  and  a jury,  at  the  assizes  held  at  the  city 
of  St.  Thomas,  on  a charge  that  on  or  about  the  21st  August 
1947  he  unlawfully  murdered  Florence  Welch  contrary  to  The 
Criminal  Code. 

The  view  I hold,  after  most  anxious  consideration  of  the 
questions  in  controversy  on  the  appeal,  makes  it  unnecessary 
and  undesirable  to  refer  in  any  detail  to  the  evidence.  It  is 
sufficient  to  state  merely  that  the  appellant  purchased  a quantity 
of  strychnine  in  powder  form  and  a box  of  cold  capsules.  He 
replaced  the  powder  in  one  of  the  capsules  with  strychnine  and 
put  that  capsule  back  into  the  box  with  the  others.  According 
to  his  evidence,  he  took  the  box,  with  some  other  articles,  from 
his  pocket  the  following  morning  and  placed  them  on  the  top  of 
the  dresser  in  his  bedroom.  He  then  left  the  house  for  a short 
time,  and  when  he  returned  he  found  that  his  wife  was  ill.  A 
doctor  was  called,  but  she  died  in  a short  time  from  strychnine 
poisoning. 

The  indictment  against  the  appellant  was  for  murder,  and  the 
Crown  endeavoured  to  establish  that  in  the  event  of  a verdict  of 
not  guilty  of  that  offence  the  appellant  was  guilty  of  the  offence 
of  manslaughter  under  the  provisions  of  s.  247  of  The  Criminal 
Code,  R.S.C.  1927,  c.  36.  I reproduce  the  section,  as  follows: 

“Every  one  who  has  in  his  charge  or  under  his  control 
anything  whatever,  whether  animate  or  inanimate,  or  who 
erects,  makes  or  maintains  anything  whatever  which,  in  the 
absence  of  precaution  or  care,  may  endanger  human  life,  is 
under  a legal  duty  to  take  reasonable  precautions  against,  and 
use  reasonable  care  to  avoid,  such  danger,  and  is  criminally 
responsible  for  the  consequences  of  omitting,  without  lawful 
excuse,  to  perform  such  duty.” 

The  provisions  of  this  section  make  it  perfectly  plain  that 
the  criminal  responsibility  thereby  created  is  “for  the  conse- 
quences, of  omitting,  without  lawful  excuse”  to  perform  the  duty 
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set  forth  in  the  plainest  possible  language  in  the  section.  That 
duty  is  imposed  on  every  one  “who  has  in  his  charge  or  under 
his  control  anything  whatever,  . . . which,  in  the  absence  of 
precaution  or  care,  may  endanger  human  life”.  The  duty  is 
expressly  stated  as  follows:  “to  take  reasonable  precautions 
against,  and  use  reasonable  care  to  avoid,  such  danger”.  Thus 
from  the  very  language  of  the  section,  and  without  any  am- 
biguity whatsoever  or  room  for  doubt,  criminal  responsibility 
of  the  appellant  thereunder  for  the  death  of  his  wife  depended 
upon  the  answers  to  two  questions  of  fact,  namely,  (1)  Did  the 
accused  omit  to  perform  the  legal  duty  to  take  reasonable  pre- 
cautions against,  and  use  reasonable  care  to  avoid,  the  danger  to 
human  life  from  the  strychnine  he  had  in  his  charge  or  under  his 
control?  (2)  If  the  answer  to  question  one  is  in  the  affirmative, 
was  the  death  of  Florence  Welch  a consequence  of  his  omitting 
to  perform  such  duty? 

It  was  the  burden  of  the  Crown  to  satisfy  the  jury  beyond 
a reasonable  doubt  that  both  of  those  questions  ought  to  be 
answered  in  the  affirmative  before  the  appellant  could  be  found 
guilty  of  manslaughter.  The  jury  could  not  convict  the  ap- 
pellant of  that  offence  by  the  application  of  the  provisions  of 
s.  247  if  they  reached  the  conclusion  that  either  of  those  ques- 
tions should  be  answered  in  the  negative,  or  if  they  had  a 
reasonable  doubt  as  to  the  answer  to  either  of  them.  That 
instruction  in  law  ought  to  have  been  given  to  the  jury  by  the 
learned  trial  judge.  There  was  no  such  instruction.  On  the  con- 
trary the  learned  judge,  in  my  opinion,  misdirected  the  jury  on 
this  fundamental  and  all-important  matter.  He  said: 

“If  you  decide  that  the  evidence  which  you  have  heard  does 
not  prove  beyond  a reasonable  doubt  that  Vernon  Welch  meant 
to  kill  his  wife,  in  other  words,  if  he  is  not  guilty  of  murder, 
there  is  yet  this  provision  [s.  247]  in  The  Criminal  Code  that 
if  he  left,  as  he  says  he  did,  on  the  dresser  or  chest  of  drawers 
that  strychnine,  deadly  poison,  and  if  his  wife  by  mistake  took 
that  poison  and  as  a result  lost  her  life,  it  would  be  manslaughter 
under  that  section  of  the  Code.” 

There  is  no  possible  way  in  which  the  provision  of  s.  247 
can  be  construed  to  mean  that  if  the  appellant’s  wife  by  mistake 
took  the  poison  left  by  the  appellant  on  the  dresser  or  chest  of 
drawers  and  as  a result  of  such  mistake  lost  her  life  it  would 
be  manslaughter  under  that  section  of  the  Code.  There  is  no 


C.A. 


Rex  V*  Welch* 


Laidlaw  J.A.  889 


basis  in  law  for  the  statement  as  made  to  the  jury  by  the 
learned  trial  judge  in  that  part  of  his  charge  as  quoted  above. 
The  result  of  that  erroneous  instruction  was  to  withdraw  from 
the  jury  a consideration  of  the  questions  upon  which  a proper 
verdict  of  the  jury  depended  in  law  and  to  require  them  to 
reach  a verdict  of  guilty  of  manslaughter  if  they  decided  that 
the  deceased  lost  her  life  as  a result  of  a mistake  on  her  part. 

It  is  proper  and  fair  to  point  out  that  at  a later  place  in 
the  charge  the  learned  judge  said:  “ . . . was  Vernon  Welch 
taking  reasonable  precautions  in  leaving  that  capsule  with  deadly 
poison  in  it,  as  he  says  he  did,  on  the  chest  of  drawers  on  that 
day?”  But  that  single  sentence  could  not  overcome  or  correct 
to  any  appreciable  extent  the  serious  misdirection  so  explicitly 
given  in  the  part  of  the  charge  first  quoted. 

Counsel  for  the  appellant  argued  that  there  was  misdirection 
and  non-direction  amounting  to  misdirection  in  the  charge  in 
the  matter  of  reasonable  doubt  and  the  principles  applicable 
thereto.  The  passage  of  the  charge  referred  to  in  particular 
by  counsel  is  as  follows: 

“That  question  of  reasonable  doubt  goes  this  far,  gentlemen: 
The  defence  has  raised  the  point  that  there  is  the  possibility  of 
suicide  and  the  possibility  of  accidental  death.  Now,  gentlemen, 
if  there  is  a reasonable  doubt  on  those  matters,  as  far  as  you 
are  concerned,  the  accused  is  entitled  to  the  benefit  of  it.  If 
you  think  on  this  evidence  that  she  may  have  committed 
suicide,  that  she  may  have  died  from  accidental  poisoning,  if 
you  are  not  sure  on  that,  then  the  accused  is  entitled  to  the 
benefit  of  it.  That  is,  if  she,  so  far  as  the  manslaughter  charge 
is  concerned,  may  have  got  strychnine  otherwise,  from  some 
other  place  than  that  capsule  which  was  left  by  the  accused, 
if  that  is  a possibility  and  you  are  not  sure  about  it,  he  is  en- 
titled to  the  benefit  of  it,  but  it  still  stands  that  if  he,  by  gross 
negligence,  left  that  capsule  there  and  she  accidentally  got  that 
particular  capsule  and,  as  a result,  died,  that  is  where  man- 
slaughter would  apply.” 

It  is  emphasized  by  counsel  for  the  appellant  that  the  learned 
judge  directed  the  jury  to  apply  the  doctrine  of  reasonable 
doubt,  “if  she,  so  far  as  the  manslaughter  charge  is  concerned, 
may  have  got  strychnine  otherwise,  from  some  other  place  than 
that  capsule  which  was  left  by  the  accused”,  and  he  thereby 
excluded  the  application  of  the  doctrine  to  all  other  questions 
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and  matters  of  defence  which  were  properly  the  subject  of  con- 
sideration by  the  jury.  It  is  argued  that  the  jury  ought  to 
have  been  instructed  that  the  accused  was  entitled  to  the  bene- 
fit of  a reasonable  doubt  in  their  minds  on  any  defence  available 
to  the  accused  and  in  particular  in  considering  the  basic  ques- 
tions of  fact  upon  which  the  criminal  responsibility  of  the 
accused  depended  under  s.  247  of  The  Criminal  Code.  I think 
the  learned  judge  ought  to  have  so  instructed  the  jury  and  that 
his  omission  to  do  so  amounted  to  a substantial  error  and  mis- 
direction in  law. 

It  was  also  argued  in  support  of  the  appeal  that  the  learned 
judge  failed  to  instruct  the  jury  '‘on  the  question  of  criminal 
negligence  and  erred  in  failing  to  instruct  the  jury  how  to  apply 
the  facts  to  the  law  with  respect  to  criminal  negligence”.  There 
is  no  instruction  in  the  charge  in  respect  of  criminal  negligence, 
and,  in  my  opinion,  the  circumstances  and  evidence  in  this  case 
required  that  instruction  in  that  matter  be  included  as  part  of 
the  charge. 

I am  not  satisfied  that  no  substantial  wrong  or  miscarriage 
of  justice  has  actually  occurred  in  this  case.  The  verdict  of  the 
jury  that  the  accused  is  guilty  of  manslaughter  was  reached 
after  a charge  in  which  there  were  serious  and  substantial  mxis- 
direction  and  non-direction  amounting  to  misdirection  in  law  as 
to  the  criminal  responsibility  of  the  appellant  for  the  death  of 
his  wife.  That  verdict,  having  been  reached  after  such  mis- 
direction, is  not  a valid  conviction  and  must  be  set  aside.  At 
the  same  time,  I make  it  clear  that  the  accused  has  not  been 
acquitted  of  the  offence  of  manslaughter  and  I express  no 
opinion  as  to  what  further  proceedings  the  Crown  can  or  ought 
to  take  against  the  appellant  in  the  particular  circumstances. 

Hogg  J.A.: — This  appeal  is  against  the  conviction  of  Vernon 
Welch  for  manslaughter,  by  a jury,  on  the  5th  March  1948,  at 
the  assizes  presided  over  by  Mr.  Justice  Treleaven,  held  at  the 
city  of  St.  Thomas.  There  is  also  an  appeal  against  the  sentence 
imposed  upon  Welch  of  a term  of  ten  years’  imprisonment.  The 
essential  facts  are  set  out  in  the  reasons  for  judgment  of  my 
brother  Laidlaw. 

There  are  three  main  grounds  of  appeal  advanced  on  behalf 
of  the  accused.  The  first  two  of  such  grounds  seem  to  me  to  be 
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interrelated  and  may  be  more  conveniently  dealt  with  if  taken 
together.  It  is  contended  that  : 

“(1)  The  learned  trial  Judge  misdirected  the  jury  on  the 
law  of  manslaughter  as  it  related  to  Section  247  of  the  Criminal 
Code.” 

“(2)  The  learned  trial  Judge  erred  in  failing  to  instruct 
the  jury  on  the  question  of  criminal  negligence  and  erred  in 
failing  to  instruct  the  jury  how  to  apply  the  facts  to  the  law 
with  respect  to  criminal  negligence.” 

Section  247  of  The  Criminal  Code  reads : 

“Every  one  who  has  in  his  charge  or  under  his  control 
anything  whatever,  whether  animate  or  inanimate,  or  who 
erects,  makes  or  maintains  anything  whatever  which,  in  the 
absence  of  precaution  or  care,  may  endanger  human  life,  is 
under  a legal  duty  to  take  reasonable  precautions  against,  and 
use  reasonable  care  to  avoid,  such  danger,  and  is  criminally 
responsible  for  the  consequences  of  omitting,  without  lawful 
excuse,  to  perform  such  duty.” 

Whether  a criminal  act  has  been  done  which  comes  within 
the  ambit  of  this  section  depends  on  whether  or  not  the  person 
having  something  under  his  control  which  may  prove  dangerous 
to  human  life,  takes  reasonable  care  and  precautions  to  guard 
against  such  danger. 

The  learned  trial  judge  read  this  section  twice  to  the  jury. 
After  reading  it  the  first  time,  he  said : 

“If  you  decide  that  the  evidence  which  you  have  heard  does 
not  prove  beyond  a reasonable  doubt  that  Vernon  Welch  meant 
I to  kill  his  wife,  in  other  words,  if  he  is  not  guilty  of  murder, 

I there  is  yet  this  provision  in  the  Criminal  Code  that  if  he  left, 
as  he  says  he  did,  on  the  dresser  or  chest  of  drawers  that 
strychnine,  deadly  poison,  and  if  his  wife  by  mistake  took  that 
poison  and  as  a result  lost  her  life  it  would  be  manslaughter 
under  that  section  of  the  Code.” 

After  reading  the  section  the  second  time  to  the  jury,  the 
learned  trial  judge  made  the  following  remarks : 

“Now,  gentlemen,  v/as  Vernon  Welch  taking  reasonable  pre- 
cautions in  leaving  that  capsule  with  deadly  poison  in  it,  as  he 
says  he  did,  on  the  chest  of  drawers  on  that  day?  But,  I re- 
peat, that  section  only  becomes  important,  gentlemen,  if  you 
conclude  on  this  evidence  that  Welch  did  not  intend  to  take  the 
life  of  his  wife.” 
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After  the  jury  had  retired  to  consider  their  verdict,  certain 
objections  to  the  learned  judge’s  charge  to  them  were  made  by 
counsel  for  the  appellant.  The  chief  matter  to  which  the  ob- 
jection of  counsel  was  directed  was  as  to  whether  the  question 
of  reasonable  doubt  had  been  fully  placed  before  the  jury.  The 
trial  judge  further  instructed  the  jury  as  follows: 

“Gentlemen,  it  has  quite  properly  been  brought  to  my  atten- 
tion by  counsel  that  in  charging  you  upon  the  question  of 
reasonable  doubt  and  that  the  accused  is  entitled  to  the  benefit 
of  any  reasonable  doubt  that  that  applies  equally  to  the  question 
of  manslaughter  as  it  does  to  murder.  In  either  case  before 
there  can  be  a verdict  of  guilty  of  either  murder  or  man- 
slaughter, if  there  is  a reasonable  doubt  in  your  minds  about 
the  guilt  of  the  accused,  he  is  entitled  to  the  benefit  of  it  and 
entitled  to  a verdict  of  not  guilty.  That  question  of  reasonable 
doubt  goes  this  far,  gentlemen;  The  defence  has  raised  the  point 
that  there  is  the  possibility  of  suicide  and  the  possibility  of 
accidental  death.  Now,  gentlemen,  if  there  is  a reasonable  doubt 
on  those  matters,  as  far  as  you  are  concerned,  the  accused  is  en- 
titled to  the  benefit  of  it.  If  you  think  on  this  evidence  that  she 
may  have  committed  suicide,  that  she  may  have  died  from  ac- 
cidental poisoning,  if  you  are  not  sure  on  that,  then  the  accused 
is  entitled  to  the  benefit  of  it.  That  is,  if  she,  so  far  as  the  man- 
slaughter charge  is  concerned,  may  have  got  strychnine  other- 
wise, from  some  other  place  than  that  capsule  which  was  left 
by  the  accused,  if  that  is  a possibility  and  you  are  not  sure 
about  it,  he  is  entitled  to  the  benefit  of  it,  but  it  still  stands 
that  if  he,  by  gross  negligence,  left  that  capsule  there  and  she 
accidentally  got  that  particular  capsule  and,  as  a result,  died, 
that  is  where  manslaughter  would  apply.” 

It  is  argued  by  counsel  for  the  appellant  that  the  degree  of 
lack  of  care  required  on  the  part  of  one  who  has  control  of 
something  that  may  be  dangerous  if  such  danger  is  not  properly 
guarded  against,  to  constitute  the  crime  of  manslaughter,  was 
not  properly  placed  before  the  jury.  There  is  a fundamental 
distinction  between  the  degree  of  lack  of  care,  that  is  to  say,  of 
negligence,  which  must  be  established  to  constitute  criminal 
liability,  and  that  degree  of  lack  of  care  or  degree  of  negligence 
that  is  sufficient  to  establish  civil  liability.  It  was  said  in  Andrews 
V.  Director  of  Public  Prosecutions,  [1937]  A.C.  576,  26  Cr.  App. 
R.  34,  30  Cox  C.C.  576,  that  a very  high  degree  of  negligence 
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is  required  to  be  proved  before  manslaughter  is  established, 
a degree  of  negligence  or  lack  of  care  to  which  the  epithet 
' ‘recklessness”  most  nearly  applies. 

In  the  Supreme  Court  of  Canada  in  McCarthy  v.  The  King, 
62  S.C.R.  40,  35  C.C.C.  213,  59  D.L.R.  206,  [1921]  2 W.W.R. 
751,  the  Court  appeared  to  adopt,  in  considering  the  question 
of  criminal  liability,  the  same  standard  of  care  as  required  to 
determine  civil  liability.  Idington  J.,  at  p.  42,  in  referring  to 
s.  247  of  the  Code,  said:  “It  leaves  no  room  for  the  refined 
distinctions  between  negligence  and  gross  negligence.” 

However,  in  Rex  v.  Bateman  (1925),  19  Cr.  App.  R.  8,  28 
Cox  C.C.  33,  Lord  Hewart  C.J.  said,  at  p.  10:  “In  expounding 
the  law  to  juries  on  the  trial  of  indictments  for  manslaughter 
by  negligence,  judges  have  often  referred  to  the  distinction 
between  civil  and  criminal  liability  for  death  by  negligence. 
The  law  of  criminal  liability  for  negligence  is  conveniently  ex- 
plained in  that  way.” 

The  Lord  Chief  Justice  referred  to  CashiU  v.  Wright  (1856), 
6 E.  & B.  891,  119  E.R.  1096,  where,  on  an  application  for  a 
new  trial — ^which  was  granted — it  was  held  by  Erie  J.,  for  the 
Court,  that:  “It  does  not  appear  that  there  was  any  informa- 
tion given  to  the  jury  as  to  what  they  were  to  understand  by 
gross  negligence.” 

Hewart  L.C.J.  then  said,  at  pp.  11-2:  “ ...  in  order  to  estab- 
lish criminal  liability  the  facts  must  be  such  that,  in  the  opinion 
of  the  jury,  the  negligence  of  the  accused  went  beyond  a mere 
matter  of  compensation  between  subjects  and  showed  such  dis- 
regard for  the  life  and  safety  of  others  as  to  amount  to  a crime 
against  the  State  and  conduct  deserving  of  punishment.” 

In  Rex  V.  Field,  23  Alta.  L.R.  621,  51  C.C.C.  80,  [1928]  3 
W.W.R.  757,  [1929]  1 D.L.R.  739,  in  the  Court  of  Appeal  of 
Alberta,  the  Court,  basing  its  judgment,  as  it  seems,  on  the 
McCarthy  case,  held  that  upon  a trial  for  manslaughter  caused 
by  negligence,  a charge  to  the  jury  in  which  the  trial  judge 
confines  himself  to  the  language  of  s.  247  of  the  Code  is  suf- 
ficient, and  that  it  is  not  necessary  to  charge  the  jury  further 
as  to  the  degree  of  negligence. 

A year  later  the  Supreme  Court  of  Canada  in  Rex  v.  Baker, 
[1929]  S.C.R.  354,  63  O.L.R.  641,  51  C.C.C.  352,  [1929]  2 D.L.R. 
282,  said  that  the  McCarthy  judgment  was  not  an  authority  for 
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the  proposition  that  negligence  of  such  a character  as  to  give 
rise  to  civil  responsibility  would  also  establish  criminal  liability. 

In  Rex  V.  Coupland,  [1930]  3 W.W.R.  410,  Ford  J;,  now  one 
of  the  Justices  in  Appeal  in  Alberta,  explained  the  question  at 
present  under  discussion  to  a jury,  in  the  following  apt  lan- 
guage: 

“You  are  trying  the  accused  for  an  offence  against  the  state 
and  negligence  to  give  rise  to  criminal  liability  must  be  such  . . . 
as  shows  a state  of  mind  in  the  person  accused  of  the  crime  as 
amounts  to  an  indifference  to  consequences,  indifference  to  the 
consequences  of  his  act  or  omission.  In  other  words,  the  neg- 
ligence must  be  such  as  shows  a disregard  for  the  life  and 
safety  of  others  as  amounts  to  a crime  against  the  state  and 
consequently  deserving  of  punishment,  as  distinguished  from  a 
liability  in  damages”. 

Trial  judges,  in  explaining  this  matter  of  criminal  negligence 
to  juries,  have  made  use  of  a number  of  different  phrases  such 
as  “gross  neglect  or  wanton  conduct”,  “recknessness  so  great  as 
will  amount  to  a wilful  attempt  upon  the  lives  of  people”,  “a 
general  intention  to  disregard  the  law”.  When  s.  247  of  The 
Criminal  Code  is  invoked  and  the  jury  is  therefore  required  to 
determine  whether,  because  of  the  lack  of  care  on  the  part  of 
an  accused,  he  is  guilty  of  a crime,  the  trial  judge  is  under 
obligation  to  explain  to  the  jury  that  a greater  degree  of  neg- 
ligence, as  distinguished  from  that  degree  of  negligence  which 
would  render  a person  liable  only  to  an  action  for  damages, 
must  exist  in  order  that  criminal  liability  be  established  and 
that  to  support  a verdict  of  manslaughter  the  want  of  care 
must  be  what  is  sometimes  described  as  gross  or  wanton  in 
its  character.  The  jury  must  be  instructed  on  what  they  are 
to  understand  by  gross  negligence,  if  that  is  the  term  used. 

The  only  place  in  the  charge  to  the  jury  where  the  subject 
of  “reasonable  care  or  precautions”  is  mentioned  is  in  the  pas- 
sage I have  quoted  addressed  to  the  jury  immediately  after 
s.  247  had  been  read  to  them  the  second  time,  and  in  the  further 
directions  given  to  the  jury  when  the  words  “gross  negligence” 
appear.  With  great  respect,  I do  not  think  the  learned  trial 
judge  gave  such  instruction  to  the  jury  as  to  the  elements  that 
distinguish  criminal  from  civil  negligence  as  the  authorities  I 
have  mentioned  hold  is  required. 


C.A. 


Rex  V*  Welch, 


Hogg  J.A.  895 


The  third  of  the  main  grounds  of  appeal  was:  “(3)  The 
learned  trial  Judge  erred  in  instructing  the  jury  on  the  question 
of  reasonable  doubt  and  in  particular  in  failing  to  instruct  the 
jury  that  the  accused  was  entitled  to  the  benefit  of  the  reasonable 
doubt  on  any  defence  which  was  left  for  their  consideration  and 
further  in  failing  to  direct  the  jury  that  the  doctrine  of  reason- 
able doubt  applied  to  the  defence  of  suicide  and  of  accidental 
poisoning.” 

In  my  opinion,  the  trial  judge  impressed  upon  the  jury  that 
the  doctrine  of  reasonable  doubt  referred  not  only  to  the  crime 
of  murder  but  also  to  the  crime  of  manslaughter.  In  speaking 
of  the  onus  being  upon  the  Crown,  learned  trial  judge  said: 
'‘That  onus,  gentlemen,  goes  this  far  that  the  case  must  be 
proved  beyond  a reasonable  doubt.” 

He  further  said:  “If  there  is  an  honest,  reasonable  doubt  the 
accused  is  entitled  to  the  benefit  of  it;  but,  if  there  is  not  such 
doubt,  if  on  this  evidence  there  has  come  to  your  mind  the 
abiding  truth  of  the  guilt  of  the  accused,  then  you  have  just 
as  great  a duty  to  say  so.” 

He  again  instructed  the  jury,  in  the  following  language,  upon 
the  matter  of  reasonable  doubt,  after  speaking  of  the  manner 
in  which  they  should  consider  circumstantial  evidence  produced 
by  the  Crown:  “ . . . if  it  measures  up  to  the  requirements 
which  I have  just  indicated  it  is  safe  to  act  on  it,  if  it  convinces 
you  beyond  a reasonable  doubt  of  the  guilt  of  the  accused.  If 
you  are  so  convinced  after  considering  all  the  evidence,  all  the 
explanations  suggested,  and  you  come  to  the  conclusion  beyond 
a reasonable  doubt  that  the  circumstances  are  not  only  con- 
sistent with  the  guilt  of  the  accused  but  inconsistent  with  any 
other  rational  conclusion,  under  those  circumstances,  gentlemen, 
it  is  safe  to  act  upon  it  and  if  that  is  your  conclusion  I suggest 
you  should  act  upon  it.” 

After  the  jury  retired  Mr.  McNabb,  counsel  for  the  accused, 
made  the  objection  that  he  did  not  consider  the  jury  were  made 
sufficiently  aware  of  the  fact  that  reasonable  doubt  applied  not 
only  to  murder  but  to  manslaughter  as  well  and  that  if  there 
was  any  reasonable  doubt  in  the  minds  of  the  jury  as  to  the 
deceased  having  taken  her  own  life,  then  the  reasonable  doubt 
must  be  resolved  in  favour  of  the  accused.  The  learned  trial 
judge  further  instructed  the  jury  as  to  the  doctrine  of  reason- 
able doubt  in  the  language  I have  already  quoted. 
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It  will  be  observed  that  in  that  part  of  the  charge  it  is 
specifically  stated  that  in  the  consideration  of  a verdict  of 
guilty  of  either  murder  or  manslaughter,  if  there  is  reasonable 
doubt  as  to  the  guilt  of  the  accused  he  is  entitled  to  the  benefit 
of  such  doubt  and  entitled  to  be  acquitted.  The  trial  judge  also 
points  out  that  in  connection  with  the  defence  of  suicide  or  of 
accidental  death  this  matter  of  reasonable  doubt  must  also  be 
considered.  In  his  address  to  the  jury  counsel  for  the  appellant 
said  that  the  Crown  had  proved  beyond  a doubt  that  the  cap- 
sule containing  the  poison  could  not  have  been  taken  by  the 
deceased  woman  by  mistake.  As  it  appears  to  me,  the  chief 
defence  raised  on  behalf  of  the  appellant  in  counsel’s  address 
to  the  jury  was  that  Mrs.  Welch,  because  of  the  state  of  her 
health,  because  she  was  in  a nervous  condition,  and  because  of 
a quarrel  with  her  husband,  took  her  own  life. 

I cannot  reach  the  opinion  that  there  was  any  such  mis- 
direction by  the  learned  trial  judge  upon  the  matter  of  reasonable 
doubt  as  would  lead  to  the  conclusion  that  there  was  a mis- 
carriage of  justice.  However,  for  the  reasons  I have  already 
given,  I think  the  conviction  must  be  quashed  and  set  aside. 
I agree  with  the  observations  made  by  my  brother  Laidlaw  that 
the  appellant  has  not  been  acquitted  of  the  crime  of  man- 
slaughter. 

Conviction  qucished. 

Solicitors  for  the  appellant:  Kimber  & Dubin,  Toronto. 
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[COURT  OF  APPEAL.] 

Clayton  v*  Raitar  Transport  Limited* 

Motor  Vehicles — Liability  of  Owner — Absolute  Liability  where  Car 
Driven  by  Owner’s  Chauffeur — Who  is  ^‘chauffeur”  within  Act — The 
Highway  Traffic  Act,  R.S.O.  1937,  c.  288,  ss.  1(1)  (aa)  (as  relettered 
by  1947,  c.  45,  s.  1),  47(1). 

Section  47(1)  of  The  Highway  Traffic  Act  imposes  upon  the  owner  of  a 
motor  vehicle  an  absolute  liability  for  loss  or  damage  resulting  from 
negligence  in  the  operation  of  the  motor  vehicle  by  the  owner’s 
chauffeur,  even  if  the  chauffeur  at  the  time  is  driving  without  the 
owner’s  consent,  or  contrary  to  his  express  instructions.  Falsetto  v. 
Brown  et  at,  [1933]  O.R.  645  at  655,  applied. 

One  who  is  employed  to  drive  a particular  motor  vehicle,  and  receives 
compensation  for  so  doing,  is  a “chauffeur”  within  the  definition  in 
s.  1(1)  (aa)  of  the  Act  even  when  he  is  driving  at  a time  outside  his 
regular  hours  of  work. 

An  appeal  by  the  defendant  from  a judgment  of  LeBel  J., 
sitting  without  a jury,  in  favour  of  the  plaintiff. 

8th  November  1948.  The  appeal  was  heard  by  Fisher,  Hope 
and  Hogg  JJ.A. 

G.  L.  Mitchell,  K.C.,  for  the  defendant,  appellant:  Rock  was 
paid  on  an  hourly  basis,  and  this  accident  occurred  outside  his 
regular  working  hours.  He  was  not  receiving  compensation  for 
diiving  the  motor  vehicle  at  that  time,  and  was  violating  his 
express  orders  in  driving,  and  consequently  was  not  then  a 
chauffeur.  [Hogg  J.A.:  Permission  to  drive  is  not  material,  in 
view  of  the  terms  of  the  statute.]  [Hope  J.A.:  The  statute  is 

clear.  If  a person  operates  a motor  vehicle,  and  receives  compen- 
sation therefor,  he  is  a chauffeur,  and  if  there  is  a collision  while 
the  chauffeur  is  driving,  even  without  the  owner’s  consent,  the 
owner  is  liable.]  Payment  of  compensation  is  the  governing 
factor,  and  Rock  was  not  paid  compensation  for  driving  at  that 
time:  The  County  of  Middlesex  v.  Bere  et  at,  [1946]  O.W.N.  241. 
[Hope  J.A.:  If  your  argument  were  to  be  accepted,  the  wording 
of  the  statute  would  be  superfluous,  because  a driver,  during  his 
actual  working  hours,  is  clearly  driving  with  the  owner’s  consent.] 
Section  47(1)  of  The  Highway  Traffic  Act,  R.S.O.  1937,  c.  288, 
together  with  the  definition  of  ‘"chauffeur”  in  s.  1(1)  (aa),  as  re- 
lettered by  1947,  c.  45,  s.  1,  should  be  strictly  construed,  since 
they  constitute  an  onerous  extension  of  common  law  liability.  I 
rely  also  on  Thompson  v.  Bourchier,  [1933]  O.R.  525,  [1933] 
3 D.L.R,  119;  Mattei  v.  Gillies  (1908),  16  O.L.R.  558  at  563; 
O’Connor’s  Highway  Traffic  Act,  4th  ed.  1942,  p.  131. 
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J,  A,  E.  Braden^  K.C.,  for  the  plaintiff,  respondent:  Rock  was 
employed  as  a chauffeur,  and  had  a wide  power  over  the  vehicle. 
He  alone  was  employed  to  drive  this  particular  vehicle.  [Hope, 
J.A.:  It  is  the  capacity  in  which  he  takes  the  car  that  is  impor- 
tant.] Yes.  The  distinction  is  between  one  who  is  paid  and  one 
who  is  not  paid,  and  the  word  “therefor”  in  the  definition  does 
not  refer  to  the  particular  time  of  the  collision,  but  to  driving 
generally.  I refer  to  D' Alessandro  et  al.  v.  Minden,  [1943]  O.R. 
418,  [1943]  4 D.L.R.  259. 

G.  L.  Mitchellj,  K.C.,  in  reply:  The  word  “therefor”  in  the 
definition  is  all-important,  and  excludes  a time  when  the  driver 
has  no  right  to  take  the  car.  As  to  Rock’s  access  to  the  tractor,  he 
had  a key  to  the  garage,  but  did  not  keep  the  key  to  the  tractor  in 
his  possession. 

Cur,  adv.  vult. 

18th  November  1948.  Fisher  J.A.  agrees  with  Hope  J.A.,  and 
has  nothing  to  add. 

Hope  J.A.: — ^This  is  an  appeal  by  the  defendant  from  the 
decision  of  Mr.  Justice  LeBel  at  London  on  the  11th  June  1948, 
after  a trial  without  a jury,  by  which  he  awarded  the  plaintiff 
damages  of  $2,370  and  costs. 

The  action  arises  out  of  a collision  between  a motor  car  owned 
by  the  plaintiff  and  a motor  vehicle,  commonly  known  as  a trac- 
tor, owned  by  the  defendant  company  and  driven  by  an  employee 
James  Rock,  which  collision  occurred  on  Dundas  Street  in  the 
city  of  London,  on  7th  September  1947.  The  plaintiff  was 
physically  injured  and  her  motor  car  was  damaged  as  a result  of 
the  collision. 

In  July  1947  the  driver  of  the  defendant’s  vehicle  was  engaged 
as  a truck  driver  and  he  was  still  in  the  employ  of  the  defendant 
as  such  at  the  time  of  the  accident.  Before  he  was  engaged  by  the 
defendant  he  was  required  to  produce  a licence  showing  that  he 
was  a duly  authorized  chauffeur.  At  the  time  of  his  employment 
he  was  told  by  the  defendant’s  agent  or  manager  that  he  was  not 
to  use  any  of  the  trucks  for  his  own  purposes. 

Rock  was  paid  on  an  hourly  basis  and  normally  worked  five 
days  of  ten  hours  each,  and  one  day  of  five  hours,  in  each  week, 
but  he  was  liable  to  be  called  at  any  time,  if  required  by  the 
defendant,  subject  to  priority  on  the  seniority  list  governing  calls 
on  employees’  time. 
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The  employee  drove  a particular  truck  and  after  garaging  it 
at  the  termination  of  his  work  he  was  required  to  place  the  keys 
of  the  truck  in  a drawer  of  the  desk  of  the  defendant’s  manager,  at 
the  time  when  the  employee  went  off  duty.  However,  the  em- 
ployee retained  in  his  possession  a key  giving  him  access  to  the 
garage  building.  The  manager’s  desk  was  not  locked,  but  was 
open  to  access  at  any  time  by  the  employee  or  anyone  having 
access  to  the  building. 

Rock  finished  his  work  for  the  week  at  noon  on  Saturday 
6th  September  1947.  The  accident  occurred  on  Sunday  morning, 
7th  September,  at  about  1 o’clock.  There  was  evidence  that  Rock 
had  been  drinking  heavily  and  furthermore,  that  he  had  no 
permission  to  take  the  truck,  but  had  taken  it  in  disregard  of  the 
original  instructions  given  to  him  forbidding  the  use  of  the  truck 
for  his  personal  use. 

Counsel  for  the  appellant  conceded  that  if  Rock  was  the 
defendant’s  chauffeur  at  the  time  of  the  collision  with  the 
plaintiff’s  vehicle,  then  the  defendant  is  liable  for  the  conse- 
quences of  Rock’s  negligence,  but  submitted  that  at  the  time  of  the 
accident  Rock  was  not  the  defendant’s  chauffeur  because  he  was 
not  receiving  compensation  for  driving  the  truck  at  such  time. 

The  only  case  cited  by  the  defendant’s  counsel  in  support  of  his 
argument  was  that  of  The  County  of  Middlesex  v.  Bere  et  al., 
[1946]  O.W.N.  241,  where  at  p.  242,  the  trial  judge  stated: 

“.  . . as  Such  [the  chauffeur  in  question]  received  no 
compensation,  nor  could  he  be  entitled  to  any  for  the  drive  so 
undertaken — he  was  not  in  this  occurrence  the  ‘chauffeur’  of 
Bere.” 

The  circumstances  in  that  case  however,  were  somewhat 
peculiar  and  differ  from  those  in  the  present  case.  The  defendant 
Bere  was  the  owner  of  a taxi  business  and  employed  Such  as  a 
driver  and  paid  him  weekly  a sum  equivalent  to  35  per  cent,  of  the 
fares  which  he,  the  driver,  had  taken  in.  At  the  time  of  the 
accident  in  question.  Such  was  on  a frolic  of  his  own,  using  Bere’s 
taxi-cab. 

However,  in  the  present  case  the  learned  trial  judge  has 
found:  “At  the  time  of  the  accident  Rock  was  on  the  payroll  of 
the  defendant  company  as  the  driver  of  the  motor  vehicle  involved 
in  the  collision  and  he  was,  as  the  manager  of  the  defendant  com- 
pany admitted  to  me,  subject  to  be  called  out  to  drive  in  an 
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emergency.  He  was  then  subject  to  be  called  out  because  he  was 
a chauffeur  for  the  defendant  company  and  for  no  other  reason.’' 

Section  1(1)  («a)  of  The  Highway  Traffic  Act,  R.S.O.  1937, 
c.  288,  as  relettered  by  1947,  c.  45,  s.  1 defines  “chauffeur”  as 
meaning  “any  person  who  operates  a motor  vehicle  and  receives 
compensation  therefor.” 

At  common  law  the  owner  of  a motor  vehicle  would  not  neces- 
sarily be  liable  for  loss  or  damage  caused  by  the  negligent  oper- 
ation thereof.  However,  s.  47(1)  of  The  Highway  Traffic  Act 
imposes  a statutory  liability  subject  to  a certain  exception.  This 
section  reads  as  follows : 

“The  owner  of  a motor  vehicle  shall  be  liable  for  loss  or 
damage  sustained  by  any  person  by  reason  of  negligence  in  the 
operation  of  such  motor  vehicle  on  a highway  unless  such  motor 
vehicle  was  without  the  owner’s  consent  in  the  possession  of  some 
person  other  than  the  owner  or  his  chauffeur.  ...” 

The  section  as  it  reads  at  present,  and  its  predecessor,  were 
discussed  in  this  Court  in  Falsetto  v.  Brown  et  al.,  [1933]  O.R. 
645,  [1933]  3 D.L.R.  545,  where  at  p.  655  Davis  J.A.,  after 
citing  the  present  section  and  its  immediate  predecessor  states: 

“This  new  section  imposes  upon  the  owners  of  motor  cars  a 
civil  liability  in  excess  of  the  common  law  liability. 

“These  alterations  in  the  statute  make  it  clear,  it  seems  to  me, 
that  the  duties  imposed  by  the  statute  under  the  sanction  of 
penalties  are  directed  to  the  protection  of  the  public  general- 
ly . . 

The  learned  Justice  of  Appeal  then  proceeds  to  discuss  the 
duties  and  liabilities  imposed  by  the  statute.  This  further  discus- 
sion is  not  relevant  to  the  present  case. 

In  my  opinion  s.  47(1)  imposes  an  absolute  liability  upon  the 
owner  unless  it  is  shown  that  the  motor  vehicle  was,  at  the  time 
of  the  accident,  in  the  possession  of  some  person  other  than  the 
owner,  or  his  chauffeur,  without  the  owner’s  consent. 

If  the  argument  of  the  appellant’s  counsel  is  accepted,  that  an 
owner  is  liable  only  when  his  chauffeur  is  in  possession  of  the 
motor  vehicle  at  a time  or  times  for  which  the  chauffeur  receives 
compensation  for  operating  the  motor  vehicle,  it.  must  be  apparent 
that  the  chauffeur  is  so  operating  with  the  consent  of  the  owner. 
Section  47  relieves  the  owner  of  liability,  however,  where  the 
motor  vehicle  is  in  the  possession  of  some  person  without  the 
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owner’s  consent,  but  it  excepts  possession  of  the  operator  in  two 
instances  only,  the  owner  himself  and  his  chauffeur.  I think  it 
must  be  taken  from  this  section  that  the  liability  attaches  to  the 
owner  at  such  times  as  the  motor  vehicle  is  in  the  possession  of 
the  chauffeur  without  the  consent  of  the  owner. 

Therefore,  I am  of  the  opinion  that  the  learned  trial  judge 
was  correct  in  his  finding  of  liability.  The  appeal  must  fail  and 
is  hereby  dismissed  with  costs. 

Hogg  J.A.: — I am  in  agreement  with  the  result  arrived  at  by 
my  brother  Hope  but  only  after  some  hesitation.  The  essential 
facts  are  set  out  in  detail  in  his  reasons  for  judgment. 

As  I have  approached  the  problem  from  a somewhat  different 
viewpoint,  I wish  to  discuss  the  sole  question  involved  in  the 
appeal,  but  as  briefly  as  possible. 

The  matter  for  determination  is  a mixed  one  of  fact  and  of 
law  and  resolves  itself  into  the  inquiry  as  to  whether  or  not,  at 
the  time  of  the  accident,  the  driver  of  the  appellant’s  motor  vehicle 
was  a chauffeur  of  the  appellant,  according  to  the  meaning  given 
such  a word  by  s.  1 (1)  (aa)  of  The  Highway  Traffic  Act,  which  de- 
fines “chauffeur”  as  follows: 

“‘Chauffeur’  shall  mean  any. person  who  operates  a motor 
vehicle  and  receives  compensation  therefor”. 

It  is  argued  on  behalf  of  the  appellant  company  that  because 
James  Rock,  their  employee,  who  drove  the  motor  truck  involved 
in  the  collision  in  which  the  respondent  was  injured,  was  paid  by 
the  hour,  and  because  the  accident  occurred  while  he  was  driving 
the  truck  on  a Sunday,  v/hich  was  a day  outside  of  the  period  of 
his  employment,  and  therefore  at  a time  when  he  was  not  entitled 
to  any  compensation  for  driving  the  aforesaid  truck.  Rock  at  the 
time  of  the  accident  cannot  be  held  to  be  a “chauffeur”  of  the 
appellant  company  within  the  definition  of  that  word  in  the 
statute.  It  is  contended  that  although  Rock  was  operating  a 
motor  vehicle  owned  by  the  appellant,  he  was  not  receiving,  and 
was  not  entitled  to,  any  wages  or  any  compensation  therefor. 

On  the  other  hand,  the  respondent  argues  that  the  interpreta- 
tion given  to  the  word  “chauffeur”  by  the  learned  trial  judge, 
Mr.  Justice  LeBel,  is  correct. 

In  his  reasons  for  judgment,  the  trial  judge  states  that  Rock 
applied  for  employment  and  was  hired  as  a driver  of  a motor 
vehicle;  that  he  was  assigned  the  particular  truck  that  was  in- 
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volved  in  the  accident;  that  no  other  servant  or  driver  in  the 
employ  of  the  appellant  company  was  assigned  to  drive  the  said 
truck,  and  that  the  compensation  received  by  Rock  was  qua 
driver  of  a particular  motor  vehicle.  One  paragraph  of  the 
reasons  for  judgment  is  as  follows: 

“In  my  view,  so  long  as  the  driver  of  a motor  vehicle  can  be 
said  to  be  compensated  for  his  driving  of  that  vehicle,  he  is  a 
chauffeur,  and  it  makes  no  difference  whether  he  is  driving  after 
hours  or  not,  and  no  difference  whether  he  is  driving  not  only 
without  the  consent  of  the  owner  but  contrary  to  the  owner’s 
specific  instructions.” 

Counsel  for  the  respondent  argues  that  Rock  must  be  held  to 
be  a chauffeur  within  s.  1(1)  (aa)  of  the  Act  if,  while  in  the 
employment  of  the  owner  of  the  motor  vehicle,  the  driving  of  such 
vehicle  was  his  main  occupation  and  he  was  paid  for  this  work 
according  to  some  fixed  basis  or  plan.  It  is  further  argued  that 
Rock  held  the  position  of  chauffeur  for  the  twenty-four  hours  of 
the  day  and  that  the  method  of  payment  for  his  services  is  not  an 
element  of  importance  as  it  cannot  be  conceived  that  the  employer 
would  pay  an  employee  when  the  latter  was  acting  beyond  the 
scope  of  the  duties  for  which  he  was  employed. 

As  between  the  rival  meanings  to  be  given  to  the  word 
“chauffeur”  as  defined  in  the  Act,  there  are  several  principles  or 
rules,  of  use  in  the  interpretation  of  statutes,  which,  when  applied 
in  the  present  case,  weigh  the  scales  in  favour  of  the  respondent. 
If  the  words  of  a statute  are  precise  and  unambiguous,  it  is  only 
necessary  to  construe  those  words  in  their  natural  and  ordinary 
sense.  But  where  a particular  word  is  ambiguous  and  there 
exists  the  possibility  of  rival  constructions  of  the  section  of  the 
statute  in  which  such  word  appears,  then  other  conditions  are  to 
be  taken  into  consideration.  It  is  open  to  the  Court  to  determine 
which  construction  would  be  that  which  is  reasonable.  Where  the 
language  of  an  Act  is  not  clear,  but  is  ambiguous  and  capable  of 
two  meanings,  one  of  which  would  carry  out  the  main  purpose 
and  intent  of  the  statute  while  another  would  defeat  it,  it  is  the 
duty  of  the  Court  to  carry  out  the  object  of  the  Legislature : The 
Grand  Trunk  Railway  Company  of  Canada  v.  Hepworth  Silica 
Pressed  Brick  Company  (1915),  51  S.C.R.  81  at  85,  21  D.L.R.  480, 
19  C.R.C.  365,  per  Davies  J. 

The  main  object  and  purpose  of  The  Highway  Traffic  Act  is 
the  protection  of  persons  using  the  roads  and  highways  in  On- 
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tario.  It  seems  reasonable  to  conclude  that  such  purpose  would 
be  more  clearly  and  more  reasonably  carried  out  by  placing  such 
meaning  upon  the  word  “chauffeur”,  as  defined  in  the  statute,  as 
would  make  it  applicable  to  the  circumstances  which  arise  in  the 
present  appeal.  I think,  therefore,  that  the  construction  which 
counsel  for  the  appellant  argued  should  be  placed  upon  the  word 
“chauffeur”  as  it  appears  in  s.  1(1)  {aa)  of  the  statute  is  not  the 
construction  which,  in  my  view,  would  be  a reasonable  one,  tak- 
ing into  account  the  purpose  and  object  which  form  the  basis  of 
The  Highway  Traffic  Act. 

Appeal  dismissed  with  costs. 

...Solicitors  for  the  plaintiff,  respondent:  Braden  & McAlister, 
London. 

Solicitors  for  the  defenda7it,  appellant:  Mitchell  & Thompson, 
London. 


[COURT  OF  APPEAL] 

Elliott  V*  Eastwood  et  aL 

Real  Property — Determination  of  Boundaries — Monumentation — Conflict 

between  Plan  and  Posts  Placed  by  S>urveyor — The  Surveys  Act,  R.S.O. 

1937,  c.  232,  ss.  10(1),  (2),  11,  12(1),  (3)~The  Registry  Act,  R.S.O. 

1937,  c.  170,  s.  83(2),  (3),  (4). 

Where  a boundary  line  between  two  lots  is  shown  on  a registered  plan  as 
running  between  two  posts,  and  there  is  a difference  between  the 
measurement  of  the  distance  as  shown  on  the  plan  and  the  actual 
distance  between  the  posts  as  planted  by  the  surveyor,  the  actual 
location  of  the  posts  must  govern.  The  principle  of  the  overriding, 
governing  factor  of  monumentation  in  surveys  has  been  part  of  the 
law  of  Ontario  since  1849.  McGregor  v.  Galcutt  (1868),  18  U.C.C.P.  39, 
applied. 

Where  the  executors  of  an  estate  sign  a plan  showing  the  boundaries  be- 
tween two  lots,  one  of  which  is  owned  by  the  estate,  and  a measure- 
ment shown  on  the  plan  differs  from  the  actual  measurement  between 
posts  planted  in  the  ground  by  the  surveyor,  one  of  the  executors,  if 
he  later  acquires  title  to  the  land  in  his  personal  capacity,  will  not  be 
estopped  by  his  signature  from  asserting  his  right  to  the  lot  as  de- 
limited according  to  the  true  measurements.  Metters  v.  Brown  (1863), 
1.  H.  & C.  686,  applied. 

An  appeal  by  the  plaintiff  from  the  judgment  of  McGibbon 
Co.  Ct.  J.,  sitting  in  the  County  Court  of  the  County  of  Peter- 
borough, dismissing  an  action  for  trespass. 

15th  September  1948.  The  appeal  was  heard  by  Henderson, 
Roach  and  Aylesworth  JJ.A. 

W.  S.  Montgomery,  K.C.  (A.  A.  Macdonald,  K.C.,  with  him), 
for  the  plaintiff,  appellant : The  sole  question  before  the  Court  is 
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whether  the  distance  between  two  posts,  as  shown  on  the  plan,  is 
to  be  taken  to  be  correct,  or  whether  the  boundary-line  is  to  be 
governed  by  the  monuments  actually  placed  in  the  ground  by  the 
surveyor.  It  has  been  laid  down,  ever  since  the  statute  1849 
(Can.),  c.  35,  that  in  case  of  such  a conflict  the  position  of  the 
monuments  is  to  prevail.  Section  10  of  The  Surveys  Act,  R.S.O. 
1937,  c.  232,  is  the  successor  of  s.  35  of  the  1849  Act,  and  many 
other  sections  of  that  Act  have  been  continued  to  the  present 
time.  This  case  is  governed  by  cases  decided  under  the  original 
sections,  or  sections  similar  to  them,  which  are  still  good  law, 
such  as  Carrick  v.  Johnston  (1866),  26  U.C.Q.B.  69;  McGregor  v. 
Colcutt  (1868),  18  U.C.C.P.  39;  Ovens  v.  Davidson  (1860),  10 

U. C.C.P.  302. 

T.  J.  Carley,  K.C.,  for  the  defendants,  respondents:  Section  83 
(3)  of  The  Registry  Act,  R.S.O.  1937,  c.  170,  sets  out  that  the 
measurements  as  well  as  the  monuments  must  be  shown  on  any 
plan  registered.  Subs.  4 provides  that  the  position  of  all  monu- 
ments must  also  be  shown.  Great  confusion  will  result  if  the 
registered  plan  is  not  upheld,  and  the  Court  should  strive  to  sup- 
port it.  Purchasers  of  property  would  not  be  entitled  to  rely  upon  a 
plan,  but  would  have  to  go  behind  it  to  guard  against  such  claims 
as  the  one  made  in  this  action.  The  trial  judge  followed  Hickman 

V.  Kennedy  (1930),  38  O.W.N.  460,  affirmed  39  O.W.N.  249,  and 
it  is  submitted  that  he  was  right  in  doing  so. 

Further  the  plaintiff,  as  the  trial  judge  has  held,  is  estopped 
from  asserting  this  claim  by  the  fact  that  he  signed  the  owners’ 
certiflcate  on  the  plan,  certifying  that  it  was  correct.  The 
defendants  bought  in  reliance  on  the  plan. 

W.  S.  Montgomery,  K.C.,  in  reply:  Hickman  v.  Kennedy, 
supra,  does  not  deal  with  monumentation,  and  is  wholly  in- 
applicable. The  Court  has  power,  under  s.  88  of  The  Registry  Act, 
to  amend  a registered  plan. 

Cur.  adv.  vult. 

19th  November  1948.  The  judgment  of  the  Court  was  deliver- 
ed by 

Roach  J.A.  :— The  plaintiff  is  the  registered  owner  of  lot 
11,  according  to  a plan  of  a subdivision  of  parts  of  lots  18  and  19 
in  the  fifth  concession  of  the  township  of  Cavendish,  registered  in 
the  registry  office  for  the  registry  division  of  the  county  of  Peter- 
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borough  as  plan  no.  3 in  the  said  township.  The  defendants  are 
the  registered  owners  of  lot  12  according  to  that  plan. 

Lot  12  adjoins  and  lies  to  the  north  of  lot  11.  The  issue  in 
this  action  is  the  location  of  the  boundary-line  between  those  two 
lots. 

There  are  fifteen  lots  laid  out  on  plan  3.  Prior  to  the  making 
and  registration  of  that  plan  various  parcels  of  land  now  em- 
braced in  the  plan  had  been  conveyed  to  the  persons  who  were 
owners  thereof  at  the  date  of  the  making  and  registration  of  the 
plan,  and  the  descriptions  in  those  several  conveyances  of  neces- 
sity described  the  lands  by  metes  and  bounds  as  parts  of  township 
lots  18  and/or  19  according  to  their  location  in  either  or  both  of 
those  township  lots.  Doubts  arose  as  to  whether  or  not  those 
descriptions  were  correct,  and  in  or  about  July  1936  the  then  own- 
ers of  those  parcels,  or  at  least  some  of  those  owners,  caused  those 
parcels  to  be  surveyed  and  laid  out  on  that  plan.  Endorsed  on  the 
plan  is  an  owners’  certificate  reading  as  follows : 

“This  plan  correctly  shows  the  limits  of  the  lands  owned  and 
occupied  by  us  as  shown  by  lot  numbers  opposite  our  signatures 
notwithstanding  the  descriptions  contained  in  our  various  deeds.” 

The  westerly  limits  of  the  lots  shown  on  the  plan,  excepting 
lot  15,  the  location  of  which  is  immaterial  in  this  action,  is  a road 
described  thereon  as  “road  between  Buckhorn  and  Gooderham 
(not  a King’s  highway  or  a County  road)  ”.  The  easterly  limits  of 
those  lots  as  shown  on  the  plan  is  the  westerly  limit  of  a “road 
allowance”  which  runs  along  the  shore-line  of  Catchacoma  Lake. 

Endorsed  on  the  plan  are  certain  “references”,  including, 
inter  alia^  the  following: 

“All  field  notes  are  shown  hereon. 

“Distances  are  in  feet  and  inches. 

“The  line  between  Lots  18  and  19  is  the  governing  line. 

“Position  of  posts  4 feet  x 1 inch  are  indicated  by  I.P. 

“Positions  of  other  iron  posts  are  indicated  by”  then  follows 
a symbol  consisting  of  a solid  square,  the  sides  of  which  are  about 
1/16  inches  in  length. 

The  northerly  limit  of  the  plan  is  the  line  between  concessions 
5 and  6,  and  the  southerly  limit  is  a road  allowance  between  con- 
cessions 4 and  5.  The  lines  between  township  lots  17  and  18  and 
between  township  lots  18  and  19  are  also  drawn  on  the  plan. 

Endorsed  on  the  plan  is  the  certificate  of  the  surveyor  certify- 
ing that  the  plan  accurately  shows  the  manner  in  which  the  land 
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included  therein  has  been  surveyed  and  subdivided,  and  that  the 
plan  has  been  prepared  in  accordance  with  the  provisions  of  The 
Registry  Act. 

The  boundary-line  between  lots  11  and  12  is  shown  on  the 
plan  as  commencing  at  an  iron  post  on  the  easterly  limit  of  the 
road  between  Buckhorn  and  Gooderham — for  convenience  I will 
hereinafter  refer  to  it  as  post  “A”;  thence  along  a line  running 
north  75  degrees  55  minutes  east,  300  feet  to  another  iron  post 
which  for  convenience  I will  hereinafter  refer  to  as  post  “B”; 
then  along  a line  running  north  14  degrees  5 minutes  west  22 
feet  8 inches  to  another  iron  post  which  I will  hereinafter  refer 
to  as  post  “C”;  thence  along  a line  running  north  75  degrees  55 
minutes  east  a distance  of  100  feet  to  the  westerly  limit  of  the 
road  allowance  along  the  shore-line.  The  line  representing  the  last 
segment  of  the  boundary  line  between  lots  11  and  12,  that  is,  the 
segment  commencing  at  post  ‘"C”  and  running  north  75  degrees 
55  minutes  east,  is  extended  beyond  the  westerly  limit  of  the  road 
allowance  along  the  lake-shore  by  dotted  lines  having  the  same 
bearing  to  another  iron  post  located  about  the  middle  of  the  road 
allowance  and  that  post  I will  hereinafter  refer  to  as  post  “D”. 

On  the  road  allowance  along  the  shore-line  is  shown  the  loca- 
tion of  a building  which  in  the  evidence  is  described  as  a boat- 
house, the  most  northerly  limit  of  which  all  but  touches  the  exten- 
sion into  the  roadway  of  what  I have  heretofore  called  the  last 
segment  of  the  dividing  line  between  the  two  lots. 

According  to  the  evidence,  the  jog  north  at  post  “B”,  and 
extending  to  post  “C”,  was  made  by  agreement  between  the  then 
owners  of  what  are  now  lots  11  and  12,  by  reason  of  the  location 
of  an  ice-house  within  the  angle  formed  by  lines  drawn  from  post 
“B”  to  “C”  and  post  “C”  to  “D”  and  the,  location  of  the  boat- 
house, and  so  as  to  include  the  ice-house  within  the  limits  of 
lot  11  and  the  boat-house  within  the  limits  of  lot  11,  as  extended 
into  the  road  allowance  along  the  shore-line. 

While  the  registered  plan  shows  the  distance  between  posts 
“B”  and  “C”  to  be  22  feet  8 inches,  the  uncontroverted  evidence 
is  that  the  distance  between  those  two  posts  as  they  were  actually 
planted  in  the  ground  by  the  surveyor,  when  he  made  his  survey, 
is  28  feet  8 inches.  The  measurement  shown  on  the  plan  is  clearly 
an  error.  The  surveyor  gave  evidence  at  the  trial  and  produced 
his  original  field  notes  showing  the  true  measurement  as  being 
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28  feet  8 inches.  The  original  plan  made  by  him  from  his  original 
field  notes  showed  the  correct  measurement,  but,  having  traced  a 
second  drawing  from  his  original  plan  for  the  purpose  of  providing 
a plan  for  registration,  he  erroneously  inserted  on  that  tracing 
the  incorrect  measurement. 

The  scale  of  the  plan  is  200  feet  to  the  inch,  and  the  discrep- 
ancy between  the  true  distance  between  posts  “B”  and  “C”  and 
the  distance  marked  on  the  plan  is  not  discernible  by  merely 
looking  at  the  plan. 

The  dispute  between  the  parties,  therefore,  involves  a strip  of 
land  having  a uniform  width  of  6 feet  extending  from  the  line 
drawn  between  posts  '‘B’  and  “C”  to  the  westerly  limit  of  the  road 
allowance  along  the  shoreline,  the  northerly  boundary  of  the 
disputed  strip  being  a line  drawn  between  posts  “C”  and  ^‘D”. 

The  learned  trial  judge  held  that  the  disputed  portion  of  the 
dividing  line  between  the  two  lots  commenced  22  feet  8 inches 
north  of  post  “B’',  notwithstanding  the  location  on  the  ground 
of  post  “C”,  and  gave  the  defendant  certain  consequential  relief 
for  which  he  counterclaimed.  From  that  judgment  the  plaintiff 
has  now  appealed. 

The  question  for  determination,  therefore,  is  whether  the  loca- 
tion of  the  monuments  consisting  of  posts  “C”  and  “D”  fixes  the 
location  of  the  disputed  segment  of  the  dividing  line  between  the 
two  lots,  or  whether  the  measurement  between  posts  “B”  and  “C”, 
as  shown  on  the  plan,  governs. 

Reference  to  certain  sections  of  The  Surveys  Act,  R.S.0. 1937, 
c.  232  and  of  The  Registry  Act,  R.S.O.  1937,  c.  170,  is  desir- 
able as  showing  the  principle  of  monumentation  and  the  extent 
to  which  it  governs. 

Section  10(1)  of  The  Surveys  Act  provides  that:  “All  bound- 
ary lines  of  townships  ...  all  concession  lines,  governing  points, 
and  all  boundary  lines  of  concessions  . . . and  all  side  lines  and 
limits  of  lots  surveyed  and  all  trees  marked  in  lieu  of  posts  and  all 
posts  or  monuments,  marked,  placed,  or  planted  at  the  front  or 
rear  angles  of  any  lots  or  parcels  of  land  under  the  authority  [of 
the  Crown]  shall  be  the  true  and  unalterable  boundaries  of  all 
and  every  such  townships,  . . . concessions,  . . . and  lots  or  parcels 
of  land  respectively,  whether  the  same  upon  admeasurement  be 
found  to  contain  the  exact  width  or  depth  or  more  or  less  than 
the  exact  width  or  depth  shown  on  the  original  plan  and  field 


908 


Ontario  Reports. 


[1948] 


notes  or  mentioned  or  expressed  in  any  letters  patent,  grant  or 
other  instrument  in  respect  of  such  township,  . . . concession,  . . . 
lot  or  parcel  of  land.” 

Section  10(2)  provides  that:  ‘‘In  every  township  . . . conces- 
sion ...  lot  or  parcel  of  land  or  any  part  thereof  which  has  been 
surveyed  under  the  authority  mentioned  in  this  section,  all  allow- 
ances for  any  road  . . . laid  out  in  the  original  survey  of  such  . . . 
township  . . . concession  ...  lot  or  parcel  of  land  or  any  part 
thereof,  shall  be  public  highways  . . . and  all  posts  or  monuments 
placed  or  planted  in  the  original  survey  to  designate  or  define 
any  such  allowance  for  road  . . . shall  designate  or  define  the  true 
and  unalterable  boundaries  of  every  such  road  ...” 

Section  11  provides  that:  “Where  a township,  tract  or  block 
of  land,  the  whole  or  any  part  of  which  has  not  been  surveyed, 
has  been  or  is  granted  by  the  Crown,  the  first  survey  made  under 
the  authority  of  the  owner  of  any  unsurveyed  part  thereof  shall 
have  the  same  force  and  effect  as  if  made  under  the  authority 
mentioned  in  section  10,  and  all  allowances  for  roads  . . . surveyed 
in  such  township,  tract  or  block  of  land  and  laid  down  on  the 
plans  of  such  survey  thereof,  shall  be  public  highways,  roads  . . . 
and  all  lines  run  and  marked  in  such  survey,  and  all  posts  or 
monuments  planted  or  placed  in  such  survey  to  define  any  allow- 
ance for  road  . . . concession  . . . parcel  or  lot  of  land,  shall  define 
the  true  and  unalterable  lines  and  boundaries  of  such  allowances 
for  road  ...  or  concession  . . . parcel,  or  lot  of  land”. 

It  will  be  convenient  to  refer  now  to  certain  provisions  of  The 
Registry  Act  respecting  plans  made  under  the  authority  thereof. 

Section  83(2)  provides  that:  “The  plan  shall  show  the 

number  of  the  township  . . . lots  and  range  or  concession  as 
originally  laid  out,  and  all  the  boundary  lines  thereof,  within  the 
limits  of  the  land  being  subdivided  ...” 

Section  83(3)  provides  that:  “The  number  or  other  distin- 
guishing mark  and  the  widths  both  front  and  rear  shall  be  mark- 
ed on  each  lot  of  the  subdivision,  the  scale  shall  also  be  marked 
on  the  plan,  and  such  information  as  will  show  the  depth  of  the 
lots  and  the  courses  of  all  the  boundaries  of,  or  the  division  lines 
between  the  same  and  the  governing  line  or  lines  to  which  such 
courses  are  referred,  shall  also  be  indicated.” 

Section  83(4)  provides  that:  “The  position  of  all  the  posts 
or  monuments,  if  any,  planted  by  the  surveyor,  or  of  other  ob- 
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jects  marking  the  boundaries  of  any  of  the  lots  or  the  corners 
thereof  shall  also  be  shown.” 

Returning  now  to  The  Surveys  Act,  s.  12(1)  provides  that: 
“Where  . . . any  parcel  or  tract  of  land  has  been  or  may  be  survey- 
ed and  laid  out  and  a plan  thereof  made  by  a company  or  indi- 
vidual in  accordance  with  the  provisions  of  The  Registry  Act  or 
The  Land  Titles  Act,  all  lines  or  limits  shown  thereon  and  the 
courses  thereof,  given  in  such  survey  and  laid  down  on  the  plans 
thereof  and  all  posts  or  monuments  placed  or  planted  in  the  first 
survey  of  such  . . . parcel  or  tract  of  land,  to  designate  or  define 
any  allowances  for  road  ...  or  parcel  of  land,  shall  designate  and 
define  the  true  and  unalterable  lines  and  boundaries  thereof 
respectively.” 

Section  12(3)  provides  that:  “Where  a surveyor  is  employed 
to  establish  or  re-establish  the  boundaries  of  any  . . . lot  . . . 
shown  on  any  such  plan,  he  shall  follow  the  method  adopted  in 
making  the  original  survey  as  shown  on  the  plan  or  field  notes  and 
shall  give  proportionate  dimensions  to  each  lot  shown  thereon 
where  the  original  posts  or  monuments  defining  the  angles  of  such 
lot  cannot  be  found  or  their  position  satisfactorily  established.” 

The  principle  of  the  overriding,  governing  factor  of  monu- 
mentation  in  surveys  was  first  laid  down  by  12  Viet.,  c.  35,  en- 
acted in  1849  and  entitled  “An  Act  to  repeal  certain  Acts  therein 
mentioned,  and  to  make  better  provision  respecting  the  admission 
of  Land  Surveyors  and  the  Survey  of  Lands  in  this  Province.” 
Section  32  thereof  applied  the  principle  to  Crown  surveys  and  is 
the  ancestor  of  s.  10  of  the  present  Surveys  Act.  Section  34  of  the 
Act  of  1849  applied  the  same  principle  to  original  surveys  of  tracts 
or  blocks  of  land  which  had  been  granted  by  the  Crown  to  com- 
panies and  individuals  before  any  surveys  had  been  made,  and 
were  subsequently  surveyed  by  the  owners.  It  is  the  ancestor  of 
s.  11  of  the  present  Surveys  Act.  Section  41  of  the  Act  of  1849 
applied  the  same  principle  to  re-surveys  of  towns  and  villages.  For 
convenience’s  sake  I quote  it: 

“XLI.  And  whereas  many  Towns  and  Villages  in  Upper-Can- 
ada  have  been  surveyed  and  laid  out  by  companies  and  individu- 
als, and  by  different  owners  of  the  lands  comprising  the  same, 
and  lands  have  been  sold  therein  according  to  the  surveys  and 
plans  thereof.  Be  it  therefore  enacted.  That  all  allowances  for 
road,  street  or  streets,  common  or  commons,  which  have  been 
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surveyed  in  such  Towns  and  Villages  in  Upper-Canada,  and  laid 
down  on  the  plans  thereof,  and  upon  which  lots  of  land  fronting 
on  or  adjoining  such  allowances  for  road,  street  or  streets,  com- 
mon or  commons,  have  been  sold  to  purchasers,  shall  be  and 
the  same  are  hereby  declared  to  be  public  highways,  streets  and 
commons;  and  all  lines  which  have  been  run,  and  the  courses 
thereof  given  in  the  survey  of  such  Towns  and  Villages,  and  laid 
down  on  the  plans  thereof  , and  all  posts  or  monuments  which  have 
been  placed  or  planted  in  the  first  survey  of  such  Towns  and 
Villages  to  designate  or  define  any  such  allowances  for  road, 
street  or  streets,  lot  or  lots,  common  or  commons,  shall  be  and  the 
same  are  hereby  declared  to  be  the  true  and  unalterable  lines  and 
boundaries  of  all  such  allowances  for  such  road,  street  or  streets, 
lot  or  lots,  common  or  commons,  in  such  Towns  and  Villages,  re- 
spectively: Provided  always,  that  no  lot  or  lots  of  land  in  such 
Towns  and  Villages  shall  be  so  laid  out  as  to  interfere  with,  ob- 
struct, shut  up,  or  compose  any  part  of  any  allowance  for  road, 
common  or  commons,  which  was  surveyed  and  reserved  in  the 
original  survey  of  the  Township  or  Townships  wherein  such 
Towns  or  Villages  are  or  may  be  situate:  Provided  also,  that  any 
owner  or  owners  of  any  such  Towns  and  Villages,  or  the  owner  or 
owners  of  any  original  division  thereof,  shall  have  lawful  right  to 
amend  or  alter  the  first  survey  and  plan  of  any  such  Town  or 
Village,  or  any  original  particular  division  thereof,  provided  no 
lots  of  land  have  been  sold  fronting  on  or  adjoining  any  street  or 
streets,  common  or  commons  where  such  alteration  is  required  to 
be  made:  Provided  also,  that  from  and  after  the  passing  of  this 
Act,  no  such  private  survey  shall  be  valid,  unless  performed  by 
a duly  authorized  Surveyor.” 

It  is  to  be  observed  that  s.  41  applied  only  to  re-surveys  of 
towns  and  villages  which  had  been  surveyed. 

Those  sections  of  the  Act  of  1849  to  which  I have  referred 
were  incorporated,  with  different  wording  but  to  like  effect,  into 
c.  93  of  the  Consolidated  Statutes  for  Upper  Canada,  1859,  en- 
titled “An  Act  respecting  the  Survey  of  Lands  in  Upper  Canada”. 
Sections  14  and  15  thereof  embodied  what  was  contained  in  s.  32 
of  the  1849  Act;  s.  18  thereof  embodied  what  was  contained  in 
s.  34  of  the  1849  Act;  s.  35  embodied  what  had  been  contained  in 
s.  41  of  the  1849  Act,  but  extended  the  principle  to  future  surveys 
of  towns  and  villages. 
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In  McGregor  v.  Calcutt  (1868),  18  U.C.C.P.  39,  s.  35  of  the 
1859  Act  was  considered.  The  issue  there  was  whether  the 
measurement  shown  on  the  plan  or  the  posts,  as  planted  by  the 
surveyor,  governed  in  determining  the  length  of  the  boundary- 
line between  adjoining  lots.  At  p.  43  Richards  C.J.,  delivering 
the  judgment  of  the  Court,  said : 

'‘Under  the  latter  part  of  the  35th  section  it  appears  to  me 
that  the  posts  or  monuments  planted  in  the  first  survey  of 
the  town  or  village,  to  designate  or  define  any  lot  shall 
be  the  true  and  unalterable  boundaries  of  such  lot.  It  does  not  say, 
as  shewn  on  the  plan,  or  according  to  the  plan,  but  that  the  post 
planted  to  designate  the  boundary  shall  be  the  true  and  unalter- 
able boundary.  I think,  therefore,  that  the  learned  judge  was 
right  in  telling  the  jury  if  the  post  in  dispute  was  planted  in  the 
survey  as  the  boundary  of  the  western  and  of  the  northerly 
line  of  the  lot  in  question,  that  it  would  continue  to  be  such 
boundary,  whether  the  plan  shewed  it  to  be  so  or  not.” 

It  is  true  that  he  concludes  the  judgment  by  saying:  “The 
deed  itself  grants  the  lot  to  plaintiff  according  to  the  survey  of 
[the  surveyor] , not  according  to  the  plan  of  such  surveyor  filed 
in  the  County  Registry  Office,  if  that  would  make  any  difference”. 
What  he  there  said  does  not  derogate  from  what  he  had  earlier 
stated. 

Section  12  of  the  present  Surveys  Act  is  the  successor  of  s.  35 
of  the  Act  of  1859.  It  goes  further,  however,  and  applies  to  re- 
surveys of  any  parcel  or  tract  of  land  made  in  accordance  with 
the  provisions  of  The  Registry  Act  or  The  Land  Titles  Act. 

Plan  no.  3,  notwithstanding  the  error,  must  be  held  to  have 
been  made  in  accordance  with  the  provisions  of  The  Registry  Act, 
which  I have  earlier  stated. 

It  must  be  held,  therefore,  that  the  posts,  as  actually  placed 
in  the  ground,  govern  the  location  of  the  disputed  segment  of  the 
dividing  line  between  the  two  lots.  Posts  “A”,  “B”  and  “C”,  at 
the  date  of  the  trial  of  this  action,  were  actually  in  the  ground 
exactly  where  the  surveyor  had  originally  placed  them.  They  had 
never  been  disturbed. 

That  the  Legislature  intended  that  monumentation  should  be 
the  controlling  factor  is  made  plain  by  s.  12(3)  of  The  Surveys 
Act,  supra.  From  that  section  it  is  clear  that  in  re-establishing 
the  boundaries  of  a lot  a surveyor  is  to  be  guided  by  the  posts  or 
monuments,  when  they  can  be  found. 
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At  the  date  when  the  survey  and  plan  were  made  the  plaintiff 
was  not  the  owner  of  lot  11.  Neither  was  the  defendant  the  owner 
of  lot  12.  Lot  11  was  owned  by  an  estate  of  which  the  plaintiff 
was  one  of  the  executors.  The  executors  signed  the  plan  as  owners 
of  that  lot. 

The  learned  trial  judge  held  that  the  plaintiff,  by  having  sign- 
ed the  plan  in  his  representative  capacity,  was  estopped  from 
disputing  the  correctness  of  the  measurement  of  22  feet  8 inches, 
as  shown  on  the  plan,  the  defendant  having  purchased  according 
to  that  plan  and  being,  as  he  held,  an  innocent  purchaser  for 
value,  without  notice  of  the  error. 

That  argument  cannot  prevail.  The  plaintiff  signed  the  plan 
in  a representative  capacity.  He  now  sues  in  his  own  right,  and 
the  law  of  estoppel,  even  if  it  could  otherwise  apply,  cannot  oper- 
ate as  against  him:  see  Everest  and  Strode’s  Law  of  Estoppel, 
3rd  ed.  1923,  p.  53,  and  Metiers  v.  Brown  (1863),  1 H.  & C.  686, 
158  E.R.  1060,  there  cited. 

The  defendant  is  a purchaser  for  value,  but  only  of  lot  11  and 
of  no  part  of  lot  12.  The  angles  of  the  lots  are  shown  on  the  plan 
as  being  defined  by  monuments.  The  monuments,  consisting  of 
posts  ‘‘A”,  “B”  and  “C”,  were  actually  in  the  ground  to  mark 
the  location  of  those  angles,  and  once  the  principle  of  monumenta- 
tion  is  held  to  apply,  that  is  the  end  of  the  matter. 

Moreover,  it  should  not  be  concluded  that  the  defendant  was 
misled.  If  he  was  relying  on  the  erroneous  measurement  shown 
on  the  plan,  it  would  be  apparent  to  him  that  the  disputed  seg- 
ment of  the  boundary-line  would  pass  through  the  middle  of  the 
boat-house.  That  in  itself  should  put  him  on  his  guard  and  moti- 
vate him  to  look  for  the  posts  shown  on  the  plan.  If  he  had 
searched,  he  could  have  found  at  least  posts  “A”,  “B”  and  “C’. 
Post  “D”  had  disappeared  prior  to  the  date  of  the  trial,  but  just 
how  much  earlier  is  not  clear  from  the  evidence. 

The  plaintiff  was  entitled  to  succeed  in  this  action.  He  claim- 
ed, among  other  relief,  damages  for  trespass.  There  was  un- 
questionably a trespass  by  the  defendant  which  interfered  with 
the  plaintiff’s  rights  to  his  property.  The  resultant  damages 
were  not  great,  and  I think  justice  would  be  done  between  the 
parties  if  they  were  assessed  at  $10. 

The  appeal  should,  therefore,  be  allowed,  the  judgment  below 
set  aside  and  judgment  entered  for  the  plaintiff  as  follows: 
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(a)  declaring  that  the  boundary  between  lots  11  and  12, 
according  to  the  plan  registered  in  the  Registry  Office  for  the 
County  of  Peterborough  as  plan  3 for  the  township  of  Cavendish, 
is  the  line  established  by  the  iron  posts  planted  in  the  ground  and 
shown  on  the  said  plan,  be  the  distances  between  the  said  posts 
more  or  less,  but  nothing  herein  contained  shall  be  deemed  to 
declare  the  title  to  any  part  of  the  road  allowance  bordering  Lake 
Catchacoma  in  front  of  the  lots  laid  out  on  the  said  plan; 

(b)  for  damages  in  the  sum  of  $10; 

(c)  dismissing  the  counterclaim,  without  costs; 

(d)  for  his  costs  in  the  court  below  and  of  this  appeal. 

Appeal  allowed  with  costs. 

Solicitors  for  the  plaintiff,  appellant:  Elliott  & Chandler, 
Peterborough. 

Solicitors  for  the  defendants,  respondents : Casley  & Standish, 
Petei'borough. 


[COURT  OF  APPEAL.] 

Rex  V*  Dorland* 

Criminal  Law— Charge  to  Jury — Right  of  Trial  Judge  to  Express  Opinion 
as  to  Credibility — Effect  of  Record  of  Previous  Convictions. 

Evidence — Cross-Examination  as  to  Credit — Previous  Convictions — • 
Effect  of  Record  as  to  Credibility — Charge  to  Jury — The  Canada 
Evidence  Act,  R.S.C.  1927,  c.  59,  s.  12. 

Although  the  question  of  credibility  is  exclusively  for  the  jury,  the  trial 
judge  is  entitled  to  express  his  opinion  in  strong  terms,  and  to  indi- 
cate clearly  his  own  view  that  little  or  no  credit  should  be  given  to  the 
evidence  of  particular  witnesses,  provided  he  makes  it  clear  that  the 
actual  decision  upon  the  matter  is  for  the  jury  to  make. 

Where  an  accused,  or  any  other  witness,  admits  previous  convictions  in 
the  course  of  his  cross-examination,  those  previous  convictions  may 
properly  be  considered  by  the  jury  in  deciding  as  to  the  credibility  of 
the  witnesses.  Rex  v.  D’Aoust  (1902),  3 O.L.R.  653;  Rex  v.  Fushtor, 
[1946]  2 W.W.R.  204,  applied.  It  should  of  course  be  made  plain  to  the 
jury  that  the  previous  record  of  the  accused  is  relevant  only  to  the 
issue  of  his  credibility,  and  has  no  probative  value  in  determining  his 
guilt  or  innocence  of  the  charge  presently  before  the  Court. 

An  appeal  from  conviction,  before  Macdonell  Co.  Ct.  J.  and 

a jury,  for  illegal  possession  of  drugs. 

20th  October  1948.  The  appeal  was  heard  by  Henderson^ 
Laidlaw  and  Hogg  JJ.A. 

G.  A.  Martin,  K.C.,  for  the  accused,  appellant:  1.  The  trial 
judge  improperly  charged  the  jury  as  to  the  evidentiary  effect  of 
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the  cross-examination  of  the  accused  as  to  his  previous  convic- 
tions. He  should  have  told  the  jury  that  if  the  accused  admitted 
the  previous  convictions  he  had  answered  truthfully,  and  no  infer- 
ence adverse  to  his  credibility  could  be  drawn:  Rex  v.  Binder, 
[1948]  O.R.  607  at  613,  92  C.C.C.  20,  6 C.R.  83;  Rex  v,  Reid 
(1908),  17  O.L.R.  578,  14  C.C.C.  329;  Rex  v.  Fushtor,  [1946] 
2 W.W.R.  204,  85  C.C.C.  283,  1 C.R.  351,  [1946]  2 D.L.R.  627. 
There  should,  further,  have  been  a strong  caution  to  the  jury  that 
the  fact  that  the  accused  had  been  previously  convicted  was  not 
to  weigh  at  all  in  their  determination  of  his  guilt  or  innocence 
of  the  offence  for  which  he  was  then  being  tried. 

2.  The  trial  judge  failed  to  present  the  theory  of  the  defence, 
and  the  weakness  of  the  identification  of  the  accused  by  the  police 
officers,  fully  and  fairly  before  the  jury:  Rex  v.  Hederson, 
81  C.C.C.  132,  [1944]  2 D.L.R.  440.  He  said:  “If  you  think  it 
was  impossible”  for  the  officers  to  identify  the  accused,  and  told 
them  to  consider  “whether  it  is  possible  for  the  officers  to  have 
been  mistaken”,  which  put  an  utterly  wrong  onus  on  the  defence: 
Rex  V.  McClellan,  59  B.C.R.  401,  80  C.C.C.  310,  [1943]  3 W.W.R. 
504,  [1944]  1 D.L.R.  158. 

3.  The  trial  judge  told  the  jury  that  they  must  decide 
“whether  Hill  [a  defence  witness]  and  his  girl  friend  are  telling 
the  truth”.  This  put  the  issue  quite  wrongly,  since  all  that  the 
jury  had  to  decide  was  whether  the  defence  raised  a reasonable 
doubt  in  their  minds:  Rex  v.  Tuffnell  and  Jasper,  [1947]  O.W.N. 
515;  Rex  v.  Nykiforuk,  [1946]  2 W.W.R.  266,  86  C.C.C.  151,  2 
C.R.  41,  [1946]  3 D.L.R.  609. 

4.  The  trial  judge  told  the  jury  that  it  was  his  duty  to  instruct 
them  as  to  the  manner  of  weighing  evidence,  but  at  no  time  did  he 
tell  them  to  consider  demeanour,  etc.  He  set  up  one  criterion 
only,  the  distinction  between  persons  of  good  reputation  and 
others.  At  no  point  did  he  even  tell  them  that  they  could  believe 
part  of  a witness’s  evidence  and  reject  other  parts. 

N.  L.  Mathews,  K.C.,  for  the  Attorney-General,  respondent 
[called  on  by  the  Court  only  on  the  first  of  the  appellant’s  points] : 
There  are  three  possible  interpretations  of  the  effect  of  cross- 
examination  as  to  previous  convictions:  (1)  It  might  be  said 
that  the  fact  that  a witness  has  a record  of  previous  convictions 
indicates  that  he  is  likely  to  have  committed  the  offence  now 
charged;  this  would  be  clearly  wrong,  and  both  the  trial  judge 
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and  I,  as  counsel  at  the  trial,  so  told  the  jury.  (2)  It  might  be 
said,  on  the  other  hand,  that  the  only  way  in  which  the  record 
could  have  any  bearing  on  the  question  of  credibility  was  if  an 
accused  denied  his  previous  convictions,  and  that  if  he  admits 
them  they  have  no  bearing  because  the  test  of  credibility  is  satis- 
fied; this,  I submit,  is  also  wrong,  because  an  accused,  or  other 
witness,  by  merely  admitting  his  previous  record,  could  deprive 
s.  12  of  The  Canada  Evidence  Act,  R.S.C.  1927,  c.  59,  of  any 
value  whatever.  (3)  I submit  that  the  correct  view  is  that  the 
fact  of  previous  convictions  is  to  be  taken  into  consideration  as 
affecting  his  credibility  generally,  and  the  weight  to  be  given  by 
the  jury  to  his  evidence,  where  it  conflicts  with  that  of  other 
witnesses.  I rely  on  Rex  v.  D’Aoust  (1902),  3 O.L.R.  653,  5 C.C.C. 
407  at  411-2;  Phipson  on  Evidence,  8th  ed.  1942,  p.  469;  Maxwell 
V.  Director  of  Public  Prosecutions,  [1935]  A.C.  309  at  318,  24  Cr. 
App.  R.  152,  30  Cox  C.C.  160;  Rex  v.  Cibola  (1928),  33  O.W.N. 
304,  49  C.C.C.  129;  Rex  v.  Dalton,  9 M.P.R.  451,  64  C.C.C.  140, 
[1935]  3 D.L.R.  773;  Koufis  v.  The  King,  [1941]  S.C.R.  481,  76 
C.C.C.  161,  [1941]  3 D.L.R.  657. 

G.  A,  Martin,  K.C.,  in  reply:  The  English  cases  do  not  apply 
because  of  the  difference  in  the  law.  Such  evidence  is  admissible 
in  England  only  if  the  accused  has  put  his  character  in  issue, 
and  therefore  what  the  Crown  is  entitled  to  show,  where  the  evi- 
dence is  admissible,  is  that  the  accused  is  a person  of  bad  char- 
acter. Here  the  questioning  is  obviously  limited  to  the  issue  of 
credibility. 

Even  if  the  fact  of  previous  convictions  is  relevant  to  the  ques- 
tion of  credibility,  some  of  the  trial  judge’s  remarks  in  this  case 
are  wholly  indefensible.  There  -is  certainly  no  rule  that  permits 
the  jury  to  consider  the  accused’s  reputation  generally  on  the 
issue  of  credibility. 

Error  in  this  respect  must  necessitate  a new  trial;  it  cannot 
possibly  be  said  that  there  was  no  substantial  wrong  or  miscar- 
riage of  justice,  within  the  meaning  of  s.  1014(2)  of  The  Criminal 
Code,  R.S.C.  1927,  c.  36:  Northey  v.  The  King,  [1948]  S.C.R.  135, 
91  C.C.C.  193,  5 C.R.  386,  [1948]  3 D.L.R.  145. 

Cur.  adv.  vult. 

24th  November  1948.  Henderson  J.A.  agrees  with  Laidlaw 

J.A. 

Laidlaw  J.A.: — ^The  appellant  was  convicted  on  the  3rd  June 
1948,  after  trial  before  His  Honour  Judge  Macdonell  and  a 
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jury,  in  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
County  of  York,  on  an  indictment  that  he  “unlawfully  did  have 
in  his  possession  a drug,  to  wit,  Diacetylmorphine,  without  the 
authority  of  a license  from  the  Minister  of  National  Health  and 
Welfare  first  had  and  obtained  or  other  lawful  authority,  con- 
trary to  Section  4(1)  (d)  of  the  Opium  and  Narcotic  Drug  Act 
1929  and  amendments  thereto’’.  He  appeals  from  his  conviction 
upon  the  ground  of  alleged  misdirection  and  non-direction  in  the 
charge  to  the  jury. 

I summarize  briefly  the  evidence  given  in  support  of  the 
case  for  the  prosecution.  Three  police  officers  were  driving  in  a 
“squad”  car  on  Harbord  Street  about  seven  o’clock  in  the  eve- 
ning. As  they  were  passing  another  car  travelling  in  the  opposite 
direction,  one  of  the  officers  recognized  the  appellant,  who  was 
well  known  to  him.  The  officer  said  the  appellant  was  driving 
the  car  and  was  alone  in  it.  The  other  two  officers  noted 
the  licence  number  of  the  car,  and  it  was  registered  in  the  name 
of  the  appellant.  The  officers  followed  the  appellant’s  car  for  a 
short  time,  and  then  lost  it.  Subsequently,  they  saw  it  again  and 
kept  it  under  observation.  It  entered  a laneway,  and  stopped 
at  a place  which  one  of  the  officers  noted.  After  a brief  stop, 
the  car  drove  out  of  the  lane.  The  officers  searched  at  the  place 
where  the  car  had  stopped  and  they  found  two  containers  with  a 
number  of  capsules  of  drugs  in  each  of  them  wrapped  in  a small 
piece  of  newspaper. 

After  taking  samples  from  each  container,  the  officers  replaced 
the  package  as  nearly  as  possible  in  the  place  and  condition  in 
which  they  found  it.  One  officer  then  departed  to  quiet  a bark- 
ing dog  in  the  neighbourhood.  While  he  was  absent,  a car 
entered  the  lane  and  stopped  at  the  place  where  the  package  of 
drugs  was  lying  on  the  ground.  The  other  two  officers  were  hid- 
ing nearby  and  observed  that  the  licence  number  and  the  car 
were  the  same  as  the  one  they  had  been  following  and  which  a 
short  time  before  had  stopped  at  the  place  where  the  drugs 
were  found.  One  officer  approached  the  car  from  the  rear,  and  as 
he  did  so  he  saw  the  driver  moving  in  the  front  seat  from  the 
right  side  of  the  car  to  the  left  side  into  the  driver’s  position.  The 
location  of  the  package  of  drugs  on  the  ground  was  on  the  right- 
hand  side  of  the  car  as  it  was  standing. 
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When  the  officer  was  about  at  the  left  rear  window,  the  car 
started  away  rapidly.  The  officer  ‘could  see  the  back  of  the 
driver’s  head  and  the  side  of  his  face  but  did  not  have  a full  face 
view  of  him.  However,  he  testified  positively  that  the  driver  and 
only  occupant  of  the  car  was  the  appellant.  He  could  not  catch 
up  with  the  moving  car  and  he  fired  a number  of  shots  from  his 
revolver  into  the  rear  of  it.  Immediately  after  the  car  departed, 
a search  was  made  and  the  package  of  drugs  was  missing.  The 
package  had  been  under  observation  by  the  police  officers  from 
the  time  it  was  replaced  by  them  on  the  ground,  and  there  was  no 
interference  with  it  before  the  car  stopped  immediately  opposite 
the  package.  The  following  day  the  same  car  was  found  in  a 
parking  lot  with  bullet  holes  in  the  rear  of  it. 

There  was  much  evidence  given  for  the  defence  in  an  effort  to 
show  that  the  police  officers  made  a mistake  in  identification  of 
the  appellant.  A number  of  witnesses  gave  evidence  designed  to 
prove  that  the  appellant  was  at  his  home  at  the  material  times 
fixed  by  the  police  officers.  The  appellant  himself  testified  and 
denied  positively  that  he  was  the  person  seen  by  the  officers  and 
swore  that  he  had  no  part  in- the  commission  of  the  offence.  A 
witness.  Hill,  was  called  and  he  swore  that  he  was  the  man  who 
was  driving  the  appellant’s  car  and  that  he  drove  that  car  into 
the  lane  and  took  away  the  package  of  drugs.  Another  witness 
stated  that  she  was  in  the  car  when  it  stopped  in  the  lane,  that 
she  picked  up  the  package  from  the  ground  and  afterwards  gave 
it  to  the  driver. 

The  jury  in  their  deliberations  were  faced  squarely  with  the 
question  of  the  truth  or  the  falsity  of  the  evidence  given  by  the 
appellant  and  on  his  behalf.  Before  the  jury  could  convict  the 
appellant,  they  had  to  reach  the  conclusion  that  the  Crown 
had  established  beyond  reasonable  doubt  that  he  was  the  person 
in  the  car  at  the  time  the  package  of  drugs  was  taken  from  the 
lane,  as  described  by  the  police  officers,  and  that  the  officer  who 
identified  him  was  not  mistaken.  That  question  arose  for  con- 
sideration and  decision  by  the  jury  only  if  the  evidence  for  the 
defence  was  false.  If  that  evidence  was  true,  the  jury  was  bound 
to  find  a verdict  of  not  guilty.  Thus  it  was  of  the  utmost  impor- 
tance that  the  jury  should  be  carefully  directed  as  to  the  manner 
in  which  they  ought  to  approach  a consideration  of  that  evidence 
and  the  credit  to  be  given  to  it.  The  credibility  of  all  the  witness- 
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es  was  a vital  issue  for  determination  by  the  jury.  Counsel  for 
both  the  Crown  and  the  accused  realized  that  fact  clearly  during 
the  course  of  the  trial,  and  the  learned  trial  judge  had  a full 
understanding  and  appreciation  of  the  importance  of  the  ques- 
tion in  this  particular  case.  There  can  be  no  doubt  that  he  held 
strong  views  as  to  the  low  character  of  all  the  witnesses  for  the 
defence,  including  the  appellant,  and  that  in  his  opinion  little  or 
no  credit  should  be  given  to  their  evidence.  He  intended  to 
disclose  his  views  to  the  jury  in  very  strong  language,  knowing 
that  a proper  verdict  depended  upon  the  all-important  question 
of  the  credibility  of  the  witnesses  for  the  defence.  The  passage 
to  which  counsel  for  the  appellant  takes  exception  is  as  follows: 

“If  a man  has  been  convicted  of  an  offence,  either  petty  or 
serious,  you  may  think  with  that  sort  of  person  that  he  would  not 
weigh  the  sanctity  of  an  oath  very  much  if  the  liberty  of  a friend 
of  his  arose.  You  may  think  in  this  case  that  these  men  had  con- 
siderable criminal  records.  I do  not  think  you  could  have  a better 
cross-section  of  the  underworld;  one  was  an  armed  robber,  and 
we  had  drugs  and  bawdy  houses.  It  was  fairly  picturesque  for 
two  or  three  minutes  . . . But  when  an  accused  does  testify  in  his 
defence,  in  weighing  the  evidence,  you  have  a right  to  know  what 
manner  of  man  he  is,  and  you  have  a right  to  know  his  criminal 
record  in  determining  whether  he  is  telling  the  truth  or  not.  A 
reputation  in  this  world  is  a great  thing.  If  a reputable  citizen 
is  in  trouble  and  he  comes  here  and  swears  it  is  not  he,  I have  no 
doubt  you  would  give  it  careful  consideration;  it  would,  at  least, 
raise  a doubt  in  your  mind,  but  how  much  weight  you  should  give 
to  these  various  witnesses  from  what  you  know  of  them,  is  for 
you  to  say.” 

Counsel  maintains  that  the  portion  of  the  charge  quoted  above 
was  unfair  and  prejudicial  to  the  appellant  and  is  erroneous  in 
law.  He  contends  that:  “The  plain  meaning  of  the  above  state- 
ment [is]  that  a denial  of  guilt  should  be  given  careful  consider- 
ation if  made  by  a man  of  good  reputation  but  that  a similar 
denial  from  a man  with  previous  convictions  was  not  entitled 
to  the  same  weight  or  to  much  weight  at  all.” 

I am  not  called  upon  to  consider  the  fitness  of  the  language 
used  by  the  learned  trial  judge.  I am  required  only  to  consider 
and  decide  whether  or  not  there  was  an  error  on  his  part  of  such 
a kind  as  results  in  a mistrial. 
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It  is  to  be  borne  in  mind  that  the  value  of  evidence  is  a matter 
of  fact  and  the  decision  as  to  the  credibility  of  the  witnesses  falls 
within  the  exclusive  functions  of  a jury,  but  “a  judge  is  not  only 
entitled,  but  ought,  to  give  the  jury  some  assistance  on  questions 
of  fact  as  well  as  on  questions  of  law”:  per  Channell  J.  in  Rex  v. 
Cohen  and  Bateman  (1909),  2 Cr.  App.  R.  197  at  208.  The  learn- 
ed justice  in  that  case  continues: 

‘Tt  is  not  wrong  for  the  judge  to  give  confident  opinions  upon 
questions  of  fact.  It  is  impossible  for  him  to  deal  with  doubtful 
points  of  fact  unless  he  can  state  some  of  the  facts  confidently  to 
the  jury.  It  is  necessary  for  him  sometimes  to  express  extremely 
confident  opinions.  The  mere  finding,  therefore,  of  very  confi- 
dent expressions  in  the  summing-up  does  not  shew  that  it  is  an 
improper  one.  When  one  is  considering  the  effect  of  a summing- 
up,  one  must  give  credit  to  the  jury  for  intelligence,  and  for  the 
knowledge  that  they  are  not  bound  by  the  expressions  of  the 
judge  upon  questions  of  fact.” 

In  Rex  V,  O'Donnell  (1917) , 12  Cr.  App.  R.  219,  it  was  contend- 
ed that  “the  judge  indicated  so  strongly  his  view  of  the  facts  of 
the  case  that  it  could  not  be  said  that  he  left  those  facts  to  the 
determination  of  the  jury”.  Reading  L.C.J.,  at  p.  221,  said: 

“.  . . a judge,  when  directing  a jury,  is  clearly  entitled  to 
express  his  opinion  on  the  facts  of  the  case,  provided  that  he 
leaves  the  issues  of  fact  to  the  jury  to  determine.  A judge 
obviously  is  not  justified  in  directing  a jury,  or  using  in  the  course 
of  his  summing-up  such  language  as  leads  them  to  think  that 
he  is  directing  them,  that  they  must  find  the  facts  in  the  way 
which  he  indicates.  But  he  may  express  a view  that  the  facts 
ought  to  be  dealt  with  in  a particular  way,  or  ought  not  to  be 
accepted  by  the  jury  at  all.  He  is  entitled  to  tell  the  jury  that 
the  prisoner’s  story  is  a remarkable  one,  or  that  it  differs  from 
accounts  which  he  has  given  of  the  same  matter  on  other 
occasions.  No  doubt  the  judge  here  did  express  himself  strong- 
ly on  the  case,  but  he  left  the  issues  of  fact  to  the  jury  for  their 
decision,  and  therefore  this  point  also  fails.” 

The  pertinent  question,  as  indicated  by  Reading  L.C.J.  in  the 
passage  quoted,  is  whether  the  learned  judge  left  the  issue  as  to 
the  credibility  of  the  defence  witnesses  to  the  jury.  The  passage 
of  the  charge,  as  quoted  above  and  in  the  notice  of  appeal,  omits 
therefrom  an  all-important  direction  of  the  learned  trial  judge. 
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He  said:  ‘‘You  may  think  in  this  case  that  these  men  had 

considerable  criminal  records.  I do  not  think  you  could  have  a 
better  cross-section  of  the  underworld;  one  was  an  armed  robber, 
and  we  had  drugs  and  bawdy  houses.”  But  he  proceeded  im- 
mediately to  direct  the  jury  as  follows:  “It  was  fairly  picturesque 
for  two  or  three  minutes,  but  that  is  no  reason  why  you  must  say 
you  would  not  believe  a word  they  say.  In  regard  to  the  accused, 
the  same  principle  is  applied.  As  counsel  pointed  out,  it  is  not  the 
law  of  this  country  to  jump  to  conclusions  that  because  a man 
has  been  convicted  before,  that,  therefore,  he  should  be  convicted 
of  everything  he  is  accused  of.” 

At  the  end  of  the  passage  to  which  counsel  makes  objection 
the  learned  judge  made  it  perfectly  clear  that  he  was  leaving 
the  decision  of  the  question  of  credibility  to  the  jury.  He  said: 
“How  much  weight  you  should  give  to  these  various  witnesses 
from  what  you  know  of  them,  is  for  you  to  say.”  Later,  in  speak- 
ing of  the  witness  Hill,  who  testified  that  he  took  the  drugs  from 
the  laneway,  the  learned  judge  said:  “I  repeat  again,  it  is  perfect- 
ly open  for  you  to  believe  Hill . . . told  the  truth.  It  is,  of  course, 
your  duty,  if  you  accept  his  evidence,  if  you  feel  it  raises  a doubt 
in  your  mind,  to  give  the  accused  the  benefit  of  that  doubt.” 

It  is  plain  to  me  that,  notwithstanding  the  strong  language 
used  by  the  learned  judge,  he  did  not  take  the  decision  as  to  the 
credibility  of  the  witnesses  away  from  the  jury  or  decide  that 
question  himself.  On  the  contrary,  he  made  it  plain  that  the 
question  of  credibility  was  a matter  for  their  decision.  That 
question  having  been  left  for  determination  by  the  jury,  it  was 
proper  for  them  to  consider  in  that  connection  the  previous 
convictions  and  criminal  records  as  admitted  oh  cross-examina- 
tion of  various  witnesses. 

In  Rex  V,  D’Aoust  (1902),  3 O.L.R.  653  at  658,  5 C.C.C.  407 
at  413,  Osier  J.A.  said:  “that  evidence  of  these  convictions  by  the 
accused’s  own  admissions  was  proper,  and  that  it  was  open  to  the 
learned  Judge  to  draw  therefrom  any  inferences  favourable  or 
unfavourable  to  the  accused  of  which  it  was  justly  susceptible.” 

In  Rex  V.  Fushtor,  [1946]  2 W-W.R.  204,  85  C.C.C.  283,  1 
C.R.  351,  [1946]  2 D.L.R.  627,  Mackenzie  J.A.  at  p.  286  (C.C.C.), 
indicated  that  in  his  view  “the  learned  Judge  properly  told  the 
jury  that  they  should  consider  what  value  evidence  of  these  con- 
victions should  have  in  connection  with  the  prisoner’s  credibility”. 
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My  conclusion  is  that,  reading  the  whole  of  the  charge  of  the 
learned  judge  no  error,  as  urged  by  counsel  for  the  appellant, 
appears  in  it.  This  ground  of  appeal  must  accordingly  fail. 

Counsel  for  the  appellant  next  argued  that  the  learned  trial 
judge  erred  in  failing  to  caution  the  jury  that  “the  previous 
criminal  record  of  the  accused  had  no  probative  value  in  determin- 
ing his  guilt  or  innocence  on  the  charge  before  the  court”.  The 
learned  judge  stated  plainly  to  the  jury  that:  “.  . . it  is  not  the 
law  of  this  country  to  jump  at  conclusions  that  because  a man 
has  been  convicted  before,  that,  therefore,  he  should  be  convicted 
of  everything  he  is  accused  of.” 

I think  the  learned  judge  made  it  perfectly  plain  to  the  jury 
that  the  criminal  record  of  the  accused  was  relevant  only  to  the 
matter  of  credibility,  and  that  there  was  not  non-direction  as 
contended  by  counsel. 

The  next  ground  of  appeal,  as  urged  by  counsel  for  the 
appellant,  is  that:  “The  learned  trial  Judge  erred  in  failing  to 
place  before  the  jury  the  weaknesses  of  the  identification  by  the 
Crown  witnesses  in  accordance  with  the  principle  laid  down  in 
Rex  V,  Hederson,  81  C.C.C.  132.” 

I do  not  discuss  this  ground  of  appeal  at  length.  It  is  sufficient 
to  say  that  in  my  opinion  the  learned  judge  properly  left  the  ques- 
tion of  identity  to  the  jury,  and  no  substantial  fault  can  be  found 
with  his  charge  in  respect  of  that  question.  This  was  not  a case  in 
which  the  appellant  was  unknown  to  the  police  officers  who 
identified  him.  He  was  well  known  to  them.  The  jury  heard  in 
detail  the  circumstances  under  which  the  police  officers  identified 
the  appellant,  and  the  learned  judge  was  not  bound  to  direct  their 
attention  to  every  circumstance  tending  to  show  the  difficulty  of 
identification.  This  ground  of  appeal  must  also  fail. 

There  were  other  grounds  of  appeal  of  less  importance,  but  I 
cannot  find  in  any  of  them  sufficient  merit  to  support  the  appeal. 
It  is  my  opinion,  therefore,  that  the  appeal  should  be  dismissed  on 
all  grounds. 

Hogg  J.A.: — I concur  in  the  reasons  for  judgment  of  my 
brother  Laidlaw  and  merely  wish  to  mention  several  cases  in  our 
own  courts  upon  the  subject  of  a right  of  a trial  judge  to  give  to 
the  jury  his  own  opinion  with  respect  to  the  facts  brought  out  in 
the  evidence. 
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In  Rex  V.  Ventricini  (1910),  1 O.W.N.  961,  16  O.W.R.  547,  17 
C.C.C.  183,  in  the  Court  of  Appeal,  Moss  C.J.O.  said:  “As  regards 
the  comments  upon  the  evidence,  a Judge  is  under  no  obligation  to 
refrain  from  doing  so.  It  has  been  more  than  once  said  that  in  the 
conduct  of  a trial  and  in  charging  the  jury  the  Judge  is  not  a mere 
automaton.  He  is  at  liberty  to  state  his  own  impressions  of  the 
evidence,  provided  he  is  careful  to  make  the  jury  understand  that 
in  the  matter  of  deciding  upon  the  evidence  and  finding  what  they 
deem  to  be  the  facts  they  are  the  sole  judges.” 

In  The  Montreal  Tramways  Company  v.  Seguin  (1916),  52 
S.C.R.  644,  28  D.L.R.  494,  Duff  J.  (afterwards  C.J.C.)  made  the 
following  observation:  “There  are  two  points  argued  by  the 
appellants:  First,  that  the  learned  trial  judge  misdirected  the 
jury  in  expressing  his  opinion  that  the  appellants’  theory  of  the 
accident  was  not  a reasonable  one.  The  learned  trial  judge  was 
entitled  to  express  his  opinion  on  the  point  so  long  as  he  did  not 
lead  the  jury  to  think  that  he  was  giving  them  a direction  it 
would  be  their  duty  to  follow  and  it  is  quite  clear  that  he  did  not 
err  in  this  respect.” 

The  observations  of  Lord  Chief  Justice  Reading  in  Rex  v. 
O’Donnell  set  out  in  the  reasons  for  judgment  of  Mr.  Justice 
Laidlaw  are  quoted  by  Meredith  C.J.O.  in  Rex  v.  Coppen  (1920), 
47  O.L.R.  399  at  406,  33  C.C.C.  264,  33  D.L.R.  576. 

This  subject  of  the  right  of  a trial  judge  to  express  his  own 
opinion  to  the  jury  has  been  discussed  in  the  recent  case  in  this 
Court  of  Rex  v.  McMorran,  [1948]  O.R.  384  at  396,  91  C.C.C.  19, 
5 C.R.  338,  [1948]  3 D.L.R.  237. 

Appeal  dismissed. 

Solicitor  for  the  appellant : G,  A.  Martin,  Toronto, 
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[SCHROEDER  J.] 

Re  Doering. 

Trusts — Charitable  Trusts — Validity — Certainty — Discretion  of  Trustees 

— Vesting. 

A testator  directed  his  trustees:  “until  twenty-one  years  after  the  death 
of  the  last  survivor  of  the  male  descendants  in  the  male  line  of  my 
father  C.G.D.  who  shall  be  living  at  my  death  ...  to  utilize  the  net 
income  from  my  Trust  Estate  for  the  purpose  of  providing  a Fund 
for  the  education  of  the  male  descendants  in  the  male  line  of  my 
Father  C.G.D.  in  order  that  they  may  be  imbued  with  and  continue 
in  the  Faith  of  my  Father  and  thus  provide  for  the  growth  of  the 
New  Church  among  that  branch  of  the  . . . family”.  There  was  a 
provision  that  if  there  was  a surplus  of  income  over  that  required 
for  this  purpose  the  trustees  might  use  it  “for  the  purpose  of  educating 
such  male  children  who  are  citizens  of  the  Dominion  of  Canada  as  are 
selected  by  any  Minister  of  the  General  Church  of  New  Jerusalem 
in  Canada  in  consultation  with  my  Trustees  provided  however  that 
such  applicants  shall  embrace  the  faith  of  the  New  Church”.  Upon 
the  arrival  of  the  distribution  date  the  capital  and  any  accumulated 
income  of  the  trust  fund  were  to  be  divided  between  two  named 
religious  bodies  of  the  same  denomination,  to  be  “used  for  the  benefit 
and  extension  of  their  respective  Churches  and  dependant  organiza- 
tions and  institutions  in”  a defined  area. 

Held,  all  the  gifts  were  valid,  and  were  not  void  either  as  infringing 
the  rule  against  perpetuity  or  for  uncertainty.  The  gift  for  the  de- 
scendants of  C.G.D.  was  a family  trust  and  not  one  for  the  benefit  of 
a section  of  the  community.  The  other  gifts  were  valid  charitable 
trusts.  Although  there  was  no  present  certainty  as  to  the  recipients  of 
the  first  gift,  the  persons  who  were  to  benefit  were  clearly  defined, 
and  the  fact  that  it  might  be  expensive  and  difficult  to  ascertain  all 
the  descendants  falling  within  the  class  mentioned  was  not  a ground 
for  avoiding  the  gift  (or  the  subsequent  residuary  gift)  for  un- 
certainty. The  underlying  purpose  of  the  whole  will  clearly  was  to 
advance  the  testator’s  religion,  and  the  educational  gifts  were  in  a 
sense  ancillary  to  the  main  purpose. 

Another  reason  for  holding  that  there  could  be  no  intestacy  under  this 
will  was  that  the  case  came  within  the  principle  laid  down  in  Browne 
V.  Moody  et  al.,  [1936]  A.C.  635,  and  the  gift  to  the  religious  institu- 
tions vested  a morte  testatoris.  'The  date  of  division  of  the  capital  was 
a dies  certus,  and  the  direction  to  distribute  was  not  accompanied  by 
any  condition  personal  to  the  beneficiaries. 

A MOTION  for  the  opinion,  advice  and  direction  of  the  Court. 

2nd  November  1948.  The  motion  was  heard  by  Schroeder  J. 
in  Weekly  Court  at  Toronto. 

W.  B.  Reidj  for  the  executors,  applicants. 

J.  Shirley  Denison,  K.C.,  and  D.  G.  Farquharson,  K.C.,  for  the 
next-of-kin. 

G.  W.  Mason,  K.C.,  and  J.  T.  Weir,  for  the  religious  corpora- 
tions and  churches. 

C.  M.  Ricketts,  for  legatees. 

G.  F,  Adams,  for  the  Public  Trustee. 

P.  D.  Wilson,  K.G.,  Official  Guardian,  and  D.  Hambling,  for 
unborn  issue  of  the  annuitants. 
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24th  November  1948.  Schroeder  J.: — ^This  is  a motion 
brought  by  the  trustees  and  administrators  of  the  trust  estate 
of  Dr.  Frederick  Emanuel  Doering  for  the  determination  of 
certain  questions  arising  out  of  the  construction  of  the  last  will 
and  testament  of  the  said  Frederick  Emanuel  Doering,  or  aris- 
ing in  the  administration  of  the  trust  estate  created  thereby, 
and  for  the  opinion,  advice  and  direction  of  the  Court  thereon. 

Frederick  Emanuel  Doering  died  at  St.  Helier  in  the  Island 
of  Jersey  in  the  English  Channel,  where  he  was  domiciled,  on 
the  14th  September  1943.  Letters  probate  of  his  last  will  and 
testament  and  six  codicils  thereto  were  duly  issued  by  the 
Ecclesiastical  Court  of  the  Island  of  Jersey  on  the  22nd  Septem- 
ber 1943  to  Vivian  John  Bailhache,  one  of  the  executors  therein 
named,  and  subsequently  on  1st  August  1945  to  Lester  Vivian 
Bailhache,  the  other  executor  therein  named,  and  on  7th 
January  1947,  the  said  will  and  letters  probate  were  resealed 
with  the  seal  of  the  Surrogate  Court  of  the  County  of  York 
pursuant  to  an  order  of  that  Court. 

The  testator,  having  given  and  bequeathed  unto  his  trustees 
his  trust  estate  for  certain  ends,  uses  and  purposes,  directed 
them  to  invest  the  sum  of  £3,000  for  the  benefit  of  his  niece, 
'‘Mrs.  Dr.  Madill  of  Edmonton,  Alberta,  Canada  (daughter  of 
Mrs.  Caroline  Moran,  born  Doering)”,  the  net  interest  of  such 
sum  to  be  paid  to  Mrs.  Madill  for  the  term  of  her  natural  life  and 
upon  her  death  the  capital  to  be  divided  in  equal  shares  per 
stirpes  between  her  issue  living  at  her  death,  and  also  to  invest 
the  sum  of  £3,000  for  the  benefit  of  his  niece,  “Mrs.  Campbell 
(sister  of  Mrs.  Madill)  of  Lassard,  Alberta,  Canada”,  and  to 
pay  the  interest  to  her  during  her  lifetime  and  on  her  death  to 
divide  the  capital  in  equal  shares  per  stirpes  between  her  issue 
living  at  her  death. 

It  develops  that  there  is  no  Mrs.  Campbell  living  at  Lassard, 
Alberta,  who  answers  the  description  above  set  forth  but  one 
Mrs.  Alicia  Humphries,  who  is  a sister  of  Mrs.  Madill  and  a 
resident  of  a place  in  Alberta  known  as  Lessard,  not  Lassard, 
claims  to  be  the  person  intended  by  the  testator  in  his  reference 
to  Mrs.  Campbell.  Mrs.  Madill  has  no  sister  of  the  name 
Campbell  and  has  no  sister  living  at  Lessard  or  Lassard,  Alberta, 
except  Mrs.  Humphries. 

The  evidence  submitted  satisfies  me  that  Mrs.  Alicia  Hum- 
phries was  intended  to  be  benefited  by  the  provision  made  in 
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favour  of  Mrs.  Campbell  and  no  argument  is  advanced  against 
this  claim  by  any  of  the  parties.  Question  1,  which  is  worded  as 
hereinafter  stated,  will  therefore  be  answered  accordingly: 

“(1)  Whether  in  his  last  Will  and  Testament  and/or  the 
various  codicils  thereto  Dr.  Frederick  Emanuel  Doering  in 
directing  the  establishment  of  a Trust  to  invest  the  sum  of 
£3,000  for  The  benefit  of  my  niece  Mrs.  Campbell  (sister  of  Mrs. 
Madill)  of  Lassard,  Alberta  . . intended  to  benefit  Mrs.  Alicia 
C.  Humphries,  formerly  of  Lessard,  Alberta.” 

After  providing  in  his  will  for  certain  specific  legacies,  the 
testator  gave  the  residue  of  his  estate  to  the  Royal  Trust  Com- 
pany as  trustee  for  the  purpose  of  setting  up  the  two  trust  funds 
in  favour  of  Mrs.  Madill  and  Mrs.  Campbell,  above  mentioned, 
with  a direction  as  to  the  manner  of  investment  and  reinvest- 
ment thereof,  and  then  made  the  following  provisions  in  the 
will: 

“(e)  Until  twenty-one  years  after  the  death  of  the  last  sur- 
vivor of  the  male  descendents  in  the  male  line  of  my  Father 
Christopher  G.  Doering  who  shall  be  living  at  my  death  (the 
date  of  the  expiration  of  said  twenty-one  years  from  the  death 
of  such  last  survivor  being  hereinafter  referred  to  as  ‘the 
distribution  date’)  to  utilize  the  net  income  from  my  Trust  Estate 
for  the  purpose  of  providing  a Fund  for  the  education  of  the 
male  descendants  in  the  male  line  of  my  Father  Christopher  G. 
Doering  in  the  Academy  of  the  New  Church  at  Bryn  Athyn 
and/or  at  the  University  of  Toronto  in  order  that  they  may  be 
imbued  with  and  continue  in  the  Faith  of  my  Father  and  thus 
provide  for  the  growth  of  the  New  Church  among  that  branch 
of  the  Doering  family. 

“(f)  The  allocation  and  administration  of  the  said  Fund 
shall  be  in  the  sole  and  absolute  discretion  of  my  Trustees  who 
in  exercising  such  discretion  shall  be  guided  by  the  following 
considerations : 

“ (i)  Preference  shall  be  given  to  those  male  descendants  who 
embrace  the  Faith  of  the  New  Church  and  who, 

“(ii)  regularly  attend  religious  services  of  the  New  Church 
and/or 

“(iii)  who  have  attended,  or  who  do  attend  the  schools  of 
the  Academy  of  the  New  Church  at  Bryn  Athyn,  Pennsylvania, 
and 
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“(iv)  who  maintain  scholastic  standing  in  the  said  schools 
equivalent  to  the  average  attained  by  their  class  mates. 

'‘(g)  If  in  the  opinion  of  my  Trustees  any  of  the  said  stu- 
dents who  are  entitled  to  benefit  from  this  Fund  display  excep- 
tional ability  I empower  my  Trustees  to  make  suitable  monetary 
allowances  for  the  higher  education  of  such  student  or  students 
at  the  Universities  of  Oxford  or  Cambridge. 

“(h)  This  fund  shall  not  be  used  to  benefit  the  sons  of 
Lawrence  Doering  (Junior)  son  of  Homer  Doering,  but  it  may 
be  used  to  benefit  the  grandsons  and  other  male  descendants  of 
the  said  Lawrence  Doering. 

“(i)  In  the  event  that  at  any  time  prior  to  the  distribution 
date  there  shall  be  no  applicants  qualified  to  benefit  from  the 
said  Fund  in  the  manner  set  out  above  or  there  shall  be  surplus 
money  in  the  said  Fund  after  providing  for  the  education  of 
qualified  applicants  I direct  that  my  Trustees  may  in  their 
absolute  and  uncontrolled  discretion  utilize  the  said  Fund  or 
any  portion  or  portions  thereof  for  the  purpose  of  educating 
such  male  children  who  are  citizens  of  the  Dominion  of  Canada 
as  are  selected  by  any  minister  of  the  General  Church  of  New 
Jerusalem  in  Canada  in  consultation  with  my  Trustees  provided 
however  that  such  applicants  shall  embrace  the  faith  of  the 
New  Church  and  shall  be  acceptable  to  my  Trustees. 

“(j)  It  is  a condition  precedent  to  this  my  will  that  no  per- 
son shall  benefit  from  my  Trust  Estate  or  the  said  Fund  who  to 
the  knowledge  of  my  Trustees  shall  embrace  the  Roman  Catholic, 
the  Jewish,  or  the  Christian  Science  religion,  or  shall  become  a 
member  of  any  Communist  organization. 

“(k)  Any  student  benefiting  under  this  Trust  is  expected  to 
work  conscientiously  at  his  studies.  In  furtherance  of  this 
expectation  my  Trustees  are  empowered  in  their  sole  and  abso- 
lute discretion  to  receive  reports  from  time  to  time  as  to  the 
progress  of  any  student  or  students  and  to  withhold  payment  of 
future  moneys  or  to  make  no  further  payment  for  education  or 
otherwise  of  any  student  whose  report  is  unsatisfactory. 

“(1)  Upon  the  arrival  of  the  distribution  date  I direct  my 
Trustees  to  distribute  the  capital  and  interest  of  my  Trust  Estate 
and  of  the  said  Fund  then  in  the  hands  of  my  Trustees  in  equal 
shares  between  the  Association  of  the  New  Church  of  Canada 
and  the  Academy  of  the  New  Church  of  Canada  a corporation 
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organised  under  the  Laws  of  the  State  of  Pennsylvania  or  fail- 
ing the  one  then  the  whole  to  the  other.  Such  funds  shall  be 
used  for  the  benefit  of  the  said  Churches  and  shall  be  controlled 
by  the  Trustees  of  such  Churches.” 

The  foregoing  provisions  were  modified  by  later  provisions 
set  forth  in  some  of  the  codicils  to  the  will,  the  relevant  pro- 
visions of  which  are  hereunder  set  forth: 

Second  Codicil : 

“Whereas  by  my  said  Will  I have  directed  my  said  Trustees 
to  distribute  the  capital  and  interest  of  my  Trust  Estate  in  equal 
shares  between  the  Association  of  the  New  Church  of  Canada 
and  the  Academy  of  the  New  Church  of  Canada  at  such  time 
and  in  such  manner  as  therein  appears. 

“And  whereas  I wish  the  said  bequest  to  benefit  a special 
area  in  the  said  Province  of  Ontario. 

“Now  therefore  I declare  that  upon  the  arrival  of  the  dis- 
tribution date  the  said  Fund  shall  be  applied  by  the  said  Associa- 
tion of  the  New  Church  of  Canada  and  the  said  Academy  of  the 
New  Church  of  Canada  respectively  for  the  benefit  and  exten- 
sion of  their  respective  Churches  and  dependant  organizations 
and  institutions  in  the  Town  of  Kitchener  (formerly  known  as 
Berlin)  in  the  said  Province  of  Ontario,  and  in  the  immediate 
neighbourhood  of  the  said  town.” 

Sixth  Codicil: 

“3.  Whereas  by  the  second  codicil  to  my  Will  dated  the 
thirteenth  day  of  November  One  Thousand  nine  hundred  and 
thirty-nine  I declared  that  upon  the  arrival  of  the  distribution 
date  the  Trust  Fund  shall  be  applied  by  the  Association  of  the 
New  Church  of  Canada  and  the  Academy  of  the  New  Church  of 
Canada  for  the  benefit  and  extension  of  their  respective  Churches 
and  dependant  organizations  and  institutions  in  the  Town  of 
Kitchener  (foitmerly  known  as  (Berlin)  in  the  Province  of 
Ontario  and  in  the  immediate  neighbourhood  of  the  said  Town. 

“Now  I declare  that  by  the  expression  ‘in  the  immediate 
neighbourhood’  I mean  and  intend  an  area  extending  to  twenty 
miles  radius  from  the  said  Town  of  Kitchener. 

“4.  I express  the  hope,  without  imposing  any  legal  obliga- 
tion, that  the  education  of  the  male  children  resident  within  the 
said  radius  of  twenty  miles  from  the  Town  of  Kitchener  who  are 
members  of  the  said  Church  and  Academy  respectively  should 
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be  the  chief  care  of  the  said  Association  of  the  New  Church  of 
Canada  and  of  the  Academy  of  the  New  Church  of  Canada  when 
these  Associations  enter  into  possession  of  the  capital  monies 
of  my  Trust  Estate  at  the  date  of  distribution  thereof  in  accord- 
ance with  the  terms  of  my  said  Will.’’ 

It  would  appear  that  the  trustees  have  instituted  a some- 
what extensive  search  directed  to  ascertaining  the  male  descend- 
ants in  the  male  line  of  Christopher  G.  Doering,  the  father  of  the 
deceased,  and  that  to  date  they  have  encountered  considerable 
difficulty  and  have  not  yet  achieved  very  satisfactory  results. 
Arising  out  of  the  foregoing  provisions  of  the  will,  the  trustees 
propounded  the  following  as  question  2: 

“(2)  Whether  paragraph  (e)  of  the  testator’s  directions  with 
regard  to  the  Trust  Estate  under  which  the  Trustees  are  directed 
until  21  years  after  the  death  of  the  last  survivor  of  the  male 
descendants  in  the  male  line  of  the  testator’s  father,  Christopher 
G.  Doering,  living  at  the  date  of  death  of  the  testator,  to  utilise 
the  net  income  from  the  Trust  Estate  for  the  purpose  of  provid- 
ing a fund  for  the  education  of  such  male  descendants  and  the 
other  succeeding  provisions  with  regard  to  administration  of 
such  income  are  in  the  whole  or  in  part  void  for  uncertainty  or 
perpetuity  or  otherwise.” 

The  rule  against  perpetuities  makes  void  all  limitations  of 
personal  estate  unless  they  necessarily  vest,  if  at  all,  within  the 
period  of  life  or  lives  then  in  being  or  within  a further  period  of 
twenty-one  years  thereafter.  It  is  obvious  that  the  limitation 
in  the  will  under  consideration  does  not  offend  against  the  rule 
and,  indeed,  it  is  not  seriously  contended  that  it  does  so.  On 
behalf  of  the  next-of-kin,  however,  it  is  argued  that  the  provision 
made  for  the  male  descendants  in  the  male  line  of  Christopher 
G.  Doering  who  were  living  at  the  date  of  the  testator’s  decease 
and  the  alternative  or  further  benefit  provided  for  the  education 
of  male  children  who  are  citizens  of  Canada  to  be  selected  in  the 
manner  directed  by  the  will,  are  void  for  uncertainty.  They 
further  maintain  that  the  gift  of  the  residue,  both  as  to  income 
or  accumulated  surplus  income  and  corpus,  fails  and  that  there 
is  an  intestacy  as  to  the  entire  residue. 

As  to  the  first  contention  put  forward,  I find  myself  unable 
to  agree  with  the  submissions  made  on  behalf  of  the  next-of-kin. 
I deal  with  the  provision  of  the  will  in  favour  of  the  descendants 
on  the  footing  that  whether  it  comes  within  the  class  designated 
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as  trusts  for  the  advancement  of  education  or  the  class  desig- 
nated as  trusts  for  the  advancement  of  religion,  as  enumerated 
in  the  judgment  of  Lord  Macnaghten  in  The  Commissioners  for 
Special  Purposes  of  the  Income  Tax  v.  Pemsel,  [1891]  A.C.  531, 
it  lacks  the  quality  of  a public  trust,  and  being  a gift  for  the 
education  of  descendants  of  a named  individual,  namely,  the 
father  of  the  testator,  it  must  be  regarded,  applying  In  re  Comp- 
ton; Powell  V.  Compton  et  al.,  [1945]  Ch.  123,  as  a family  trust 
and  not  as  one  for  the  benefit  of  a section  of  the  community.  It  is, 
therefore,  not  a charitable  trust.  The  same  cannot  be  said, 
however,  of  the  gift  for  the  education  of  the  male  children  of 
Canada  to  be  chosen  in  the  manner  indicated,  or  of  the  gift  of  the 
corpus  of  the  residue  or  the  accumulated  surplus  income  to  the 
two  residuary  beneficiaries.  If  it  be  necessary  so  to  determine, 

1 would  hold  these  gifts  to  be  valid  charitable  trusts.  A reading 
of  the  corporate  objects  of  these  two  bodies  only  serves  to  con- 
firm that  view. 

As  to  the  objects  of  the  first  gift,  while  no  certainty  can  be 
said  to  exist  at  the  present  moment,  the  case  is  one  to  which  the 
maxim  id  certum  est  quod  certum  reddi  potest  is  applicable.  As 
already  stated,  the  property  here  is  made  to  vest  within  legal 
limits  and  does  not  tend  towards  a perpetuity.  The  persons  who 
are  to  take  the  benefit  are  clearly  defined,  subject  to  what  may 
be  said  as  to  the  mode  of  selection  directed  by  the  terms  of  the 
will,  which  is  dealt  with  later.  It  may  very  well  be  that  it  will  be 
expensive  and  difficult  to  trace  all  the  male  descendants  falling 
within  the  class  mentioned,  and  it  may  be  difficult  and  expensive 
to  prove  who  is  the  last  survivor  of  them  and  when  he  may  die. 
In  the  view  which  I entertain,  however,  these  considerations  do 
not  afford  ground  for  saying  that  such  gift  or  the  succeeding 
residuary  gift  is  void  for  uncertainty.  On  this  point  reference 
may  be  made  to  In  re  Villar;  Public  Trustee  v:  ViUar,  [1928]  Ch. 
471,  affirmed  [1929]  1 Ch.  243  (known  as  the  Queen  Victoria 
case) ; and  Re  Leverhulme;  Cooper  v.  Leverhulme  et  al.,  [1943] 

2 All  E.R.  274.  In  25  Halsbury,  2nd  ed.  1937,  p.  96,  note  (e) , is  to 
be  found  a long  list  of  cases  indicating  large  classes  of  persons 
who  were  suggested  as  having  been  validly  chosen. 

As  was  stated  in  Scatterwood  v.  Edge  (1697),  1 Salk.  229, 
91  E.R.  203:  “let  the  lives  be  never  so  many,  there  must  be  a 
survivor,  and  so  it  is  but  the  length  of  that  life.”  One  can,  of 
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course,  envisage  the  designation  of  classes  that  would  be  too 
large,  so  that  the  persons  or  the  survivor  of  them  would  not  be 
practically  ascertainable,  as,  for  example,  all  persons  living  at 
the  testator’s  death,  but  that  objection  does  not  obtain  in  the 
case  at  bar.  The  words  in  clause  (e)  “in  order  that  they  may 
be  imbued  with  and  continue  in  the  Faith  of  my  Father”  ex- 
press the  motive  which  induced  the  testator  to  make  this  gift 
and  what  he  meant  by  the  expression  “the  Faith  of  my  Father” 
is  explained  by  the  words  which  follow,  namely,  “and  thus 
provide  for  the  growth  of  the  New  Church  among  that  branch 
of  the  Doering  family”.  His  purpose  was  to  advance  education 
and  religion,  or,  to  be  precise,  a particular  religion,  among  the 
branch  of  the  Doering  family  designated  in  the  will. 

In  clause  (f)  are  the  words  “the  allocation  and  administra- 
tion of  the  said  Fund  shall  be  in  the  sole  and  absolute  discretion 
of  my  Trustees  who  in  exercising  such  discretion  shall  be  guided 
by”  certain  considerations  therein  set  out.  It  is  stated  that 
preference  shall  be  given  to  those  male  descendants  who  em- 
brace the  faith  of  the  New  Church.  The  word  “embrace”  is 
used  in  the  sense  of  “adopt”,  and  preference  is  to  be  given  to 
those  male  descendants  who  adopt  and  follow  the  teachings  of 
the  New  Church — who,  for  example,  at  least  outwardly,  profess 
to  follow  that  particular  religion.  The  words  in  clause  (j), 
namely,  “It  is  a condition  precedent  to  this  my  will  that  no 
person  shall  benefit  from  my  Trust  Estate  or  the  said  Fund  who 
to  the  knowledge  of  my  Trustees  shall  embrace  the  Roman 
Catholic,  the  Jewish,  or  the  Christian  Science  religion,  or  shall 
become  a member  of  any  Communist  organization”  present  no 
obstacle  in  my  opinion.  While  the  innermost  thoughts,  the 
religious  beliefs  or  political  views  or  opinions  of  a person  may 
not  be  really  ascertainable  regardless  of  the  extent  to  which  one 
may  probe  for  them,  here  the  words  “to  the  knowledge  of  my 
Trustees  shall  embrace”,  etc.,  remove  the  necessity  for  considera- 
tion of  all  the  subleties  and  niceties  which  were  suggested  by 
counsel  on  behalf  of  the  next-of-kin.  The  determining  factor  is 
the  knowledge  possessed  by  the  trustees,  and  what  they  do  not 
know  can  have  no  adverse  effect  on  the  chances  of  the  particular 
aspirant  to  benefit  under  this  portion  of  the  will  if  he  is  other- 
wise qualified.  Then  too  the  Courts  must  exercise  great  caution 
in  applying  to  cases  of  this  character  the  principles  set  forth  in 
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such  cases  as  In  re  Blaiberg;  Blaiherg  and  Public  Trustee  v, 
De  Andia  Yrarrazaval  and  Blaiberg,  [1940]  Ch.  385;  Sifton  v. 
Sifton  et  al.  (Re  Sifton),  [1938]  A.C.  656,  [1938]  3 All  E.R. 
435,  [1938]  O.R.  529,  [1938]  3 D.L.R.  577,  [1938]  2 W.W.R. 
465,  and  Clayton  et  al.  v.  Ramsden  et  al.,  [1943]  A.C.  320,  which 
are  concerned  with  conditions  subsequent  effecting  a forfeiture 
of  vested  interests.  In  the  last  case  Lord  Wright  stated  at  p.  329 : 

“My  Lords,  a testator  who  wishes  to  leave  an  estate  or  in- 
terest subject  to  a defeasance  clause  must  be  very  careful,  or  his 
lawyers  must  be  very  careful,  how  the  clause  is  expressed.  Lord 
Eldon  L.C.,  in  1823,  in  Fillingham  v.  Bromley  (1823),  Turn.  & R. 
530,  536  [37  E.R.  1204] , said  ‘There  is  great  difficulty  in  saying 
that  a forfeiture  was  incurred,  when  the  court  cannot  see  clearly 
what  it  was  the  testator  meant.’  Later  Lord  Cranworth  more 
precisely,  in  Clavering  v.  Ellison,  7 H.L.C.  707,  725  [11  E.R. 
282],  said  that:  ‘Where  a vested  estate  is  to  be  defeated  by  a 

condition  on  a contingency  that  is  to  happen  afterwards,  that 
condition  must  be  such  that  the  court  can  see  from  the  beginning, 
precisely  and  distinctly,  upon  the  happening  of  what  event  it  was 
that  the  preceding  vested  estate  was  to  determine.’  ” 

I dealt  with  this  same  point  in  Re  Noble  and  Wolf,  [1948] 
O.R.  579  at  587,  [1948]  4 D.L.R.  123.  In  the  case  under  con- 
sideration the  circumstances  are  clearly  distinguishable  and 
the  same  strict  principles  of  construction  have  no  application. 

The  provision  in  favour  of  male  children  who  are  citizens  of 
Canada  and  who  are  to  be  selected  as  indicated  by  the  terms  of 
the  will  is  free  from  any  want  of  certainty,  and  even  if  there  was 
a lack  of  certainty  in  this  provision  I have  already  expressed  my 
view  that  I would  regard  the  same  as  a valid  charitable  trust, 
and  a benignant  construction  must  be  placed  upon  the  words 
used  to  create  the  gift. 

It  is  objected  that  there  never  can  be  any  certainty  as  to  how 
much  of  the  income  is  to  be  devoted  to  the  first  or  second  class 
of  beneficiaries  entitled  to  the  educational  advantages  provided 
by  the  will,  or  as  to  the  amount  of  income  to  which  the  ultimate 
residuary  beneficiaries  may  be  entitled.  If  I were  to  hold  that 
the  gift  to  the  first  and  second  class  of  beneficiaries  was,  for  any 
reason,  void  and  that  it  must  fail,  this  contention  would  have  to 
be  considered,  but  having  regard  to  the  conclusion  at  which  I 
have  arrived,  I cannot  see  that  this  point  makes  any  material 
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difference.  A very  wide  discretion  is  conferred  upon  the  trus- 
tees and  the  testator  has  taken  care  to  avoid  any  result  which 
would  bring  about  an  intestacy,  first,  by  placing  any  surplus  or 
unused  income  at  the  disposal  of  a wider  class  of  male  children 
and,  secondly,  by  directing  payment  not  only  of  the  capital  but 
of  the  income  of  the  trust  estate  and  “of  the  said  fund  then  in 
the  hands  of  the  trustees”  to  the  named  residuary  beneficiaries. 
He  made  a very  deliberate  effort  to  prevent  any  intestacy  from 
arising  and,  in  my  view,  he  did  so  successfully. 

In  any  event,  this  is  not  a case,  of  which  there  are  many 
instances  to  be  found  in  the  authorities,  where  a testator  made 
incidental  provision  for  some  charitable  object  in  the  event  that 
it  should  happen  that  there  might  be  some  small  surplus  unused 
in  respect  of  the  gift  to  the  first  and  principal  object  of  his 
bounty.  The  underlying  purpose  of  this  whole  will  was  to 
advance  the  religion  which  the  testator  embraced,  whether  by 
means  of  educating  the  young  or  by  other  means  are  to  be 
inferred  from  a reading  of  the  will  as  a whole.  The  educational 
advantages  provided  for  were,  in  a sense,  ancillary  to  his  main 
purpose.  It  was  clearly  his  intention  to  provide  a most  sub- 
stantial benefit  for  the  two  religious  bodies  named  in  the  residu- 
ary clause,  and  for  purposes  or  objects  which  I regard  as  essen- 
tially charitable.  The  preceding  gifts,  to  be  provided  out  of 
income,  are  quite  subordinate  to  the  main  gift  to  the  residuary 
beneficiaries,  although  that  gift  can  be  said  to  be  made  subject 
to  them. 

The  Courts  have  always  gone  to  great  lengths  to  give  effect 
to  a charitable  gift  and  this  is  amply  illustrated  in  the  recent 
case  of  In  re  Coxen  (deceased) ; MacCaUum  v,  Coxen^  [1948] 
2 All  E.R.  492.  At  the  bottom  of  p.  497  Jenkins  J.  summarizes 
the  result  of  a number  of  authorities  and  refers  to  an  exception 
of  a general  character,  where,  as  a matter  of  construction,  the 
gift  to  a charity  is  a gift  of  the  entire  fund  of  income,  subject  to 
the  payments  thereout  required  to  give  effect  to  the  non- 
charitable  purpose,  in  which  case  the  amount  set  free  by  the 
failure  of  the  non-charitable  gift  is  caught  by  and  passes  under 
the  charitable  gift.  This  reference  and  supporting  authorities 
are  to  be  found  at  p.  498  of  the  report. 

It  is  quite  evident  that  the  testator  envisaged  the  possibility 
that  all  the  income  might  not  be  required  to  benefit  the  male 
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descendants  in  the  male  line  of  Christopher  G.  Doering  living 
at  the  date  of  the  testator’s  death  and  he  made  careful  provision 
as  to  how  any  surplus  should  be  disposed  of. 

In  another  aspect  of  this  matter  I feel  constrained  to  hold 
that  no  intestacy  can  arise  under  this  will.  I am  firmly  of  the 
opinion  that  all  the  required  conditions  are  here  present  to  bring 
this  case  within  the  principle  laid  down  in  Broume  v.  Moody 
et  at,  [1936]  A.C.  635,  [1936]  2 All  E.R.  1695,  [1936]  O.R.  422, 
[1936]  4 D.L.R.  1,  [1936]  3 W.W.R.  59,  and  that  the  gift  in 
favour  of  the  two  religious  bodies  mentioned  in  clause  (1)  of  the 
wiU  became  vested  a morte  testators.  The  date  of  the  division 
of  the  capital  of  the  fund  is  a dies  certus — the  date  of  death  of 
the  survivor  of  the  class  of  descendants  mentioned  in  the  will — 
and  the  direction  to  distribute  the  capital  and  accumulated  in- 
come at  the  date  of  distribution  was  not  accompanied  by  any 
condition  personal  to  the  beneficiaries.  If  I am  correct  in  this 
view,  then  it  follows  that  if  the  preceding  gifts  should  be  held 
void  for  uncertainty  or  should  fail  for  want  of  objects  or  other- 
wise, the  enjoyment  of  the  residue  by  the  two  residuary  bene- 
ficiaries would  be  accelerated,  all  the  more  so  because  the  limita- 
tion in  their  favour  which  follows  is  valid  and  is  not  in  any  way 
dependent  upon  limitations  which  are  void  for  any  reason.  Even 
if  the  earlier  limitations  were  void  for  uncertainty,  the  ultimate 
limitation  cannot  be  said  to  be  dependent  upon  them:  vide  In  re 
Canning’s  Will  Trusts;  Skues  v.  Lyon,  [1936]  Ch.  309,  and 
particularly  the  judgment  of  Farwell  J.,  at  p.  314: 

“In  the  present  case,  if  on  the  true  construction  of  the  will 
the  gift  of  the  personalty  to  the  persons  who  take  the  real  estate 
is  dependent  upon  and  ulterior  to  the  trust  which  immediately 
precedes  it,  then  that  gift  is  clearly  bad.  If,  on  the  other  hand, 
on  the  true  construction  of  this  will,  the  gift  of  the  personal 
estate  is  independent  of  the  earlier  trust  although  intended  to  be 
made  subject  to  it,  then,  in  my  judgment,  the  trust  for  the  per- 
sons entitled  to  the  real  estate  is  good,  notwithstanding  that 
there  is  intended  to  be  imposed  upon  it  a qualification  which  is 
itself  ineffective,  because  the  ultimate  gift  of  the  personal  estate 
is  not  a limitation  dependent  upon  or  ulterior  to  the  earlier 
trust.” 

Reference  may  also  be  made  to  In  re  Coleman;  Public  Trustee 
V,  Coleman  [1936]  Ch.  528,  more  particularly  the  judgment  of 
Clauson  J.  at  p.  535. 
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I do  not  concern  myself  with  the  possible  effect  of  The 
Accumulations  Act,  R.S.O.  1937,  c.  153.  To  do  so  would  be  to 
act  prematurely.  Any  phase  of  this  matter  arising  out  of  the 
operation  of  that  statute  can  be  dealt  with  when  the  appropriate 
time  arrives.  The  answer  to  question  2,  therefore,  is  that  para- 
graph (e) , as  set  forth  in  the  said  question,  is  not  void  in  whole 
or  in  part  for  uncertainty  or  as  tending  towards  a perpetuity  or 
otherwise. 

Having  regard  to  the  answer  given  to  question  2,  question  3 
does  not  require  to  be  answered. 

Question  4 reads  as  follows: 

“(4)  If  the  answer  to  Question  (2)  is  in  the  negative  then 
what  further  steps,  if  any,  should  now  be  taken  by  the  Trustees 
to  ascertain  the  names,  whereabouts  and  other  information  of  or 
concerning  the  male  descendants  in  the  male  line  of  the  testa- 
tor’s father  living  at  the  date  of  death  of  the  testator.” 

I do  not  deem  it  necessary  at  the  present  time  to  answer  this 
question  as  I take  the  view  that  the  trustees  should  continue 
their  efforts  to  ascertain  the  particulars  set  forth  in  question  4. 
If  after  the  expiration  of  a reasonable  period  of  time,  say,  a 
year  from  the  present  time,  the  situation  has  not  become  clear, 
then  the  right  is  reserved  to  the  trustees  to  apply  for  an  order 
of  reference  to  chambers  for  the  purpose  of  having  a scheme 
formulated  to  be  followed  in  pursuing  the  enquiry  leading  to  the 
ascertainment  of  the  information  mentioned  in  this  question. 

I now  come  to  question  5 as  propounded  on  this  motion,  which 
reads  as  follows : 

“(5)  What  disposition  should  be  made  on  the  arrival  of  the 
distribution  date  or  on  such  earlier  date  as  distribution  might 
take  place  of  the  capital  of  the  fund  and  to  whom  and  in  what 
shaires.” 

This  question  presents  no  difficulty.  On  the  material  pre- 
sented before  me  it  seems  clear  that  the  testator  intended  to 
benefit  two  corporations,  namely,  (1)  the  Academy  of  the  New 
Church,  a body  incorporated  under  the  laws  of  the  State  of 
Pennsylvania  as  a corporation  without  share  capital,  on  17th 
October  1877,  and  (2)  the  Association  of  the  New  Jerusalem 
Church  in  Canada,  a body  incorporated  as  a corporation  with- 
out share  capital  on  9th  November  1926,  under  the  Ontario 
Companies  Act.  The  words  “of  Canada”  appearing  after  the  name 
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‘The  Academy  of  the  New  Church”  are  of  purely  geographical 
significance  and  their  use  was  no  doubt  influenced  by  the  fact 
that  some  of  the  work  of  that  organization  has  been  for  many 
years,  and  is  still,  carried  on  in  Canada.  It  was  clearly  estab- 
lished that  the  Carmel  Church  at  Kitchener,  Ontario  is  associ- 
ated with  the  Pennsylvania  corporation  above  mentioned.  The 
Association  of  the  New  Jerusalem  Church  of  Canada,  already 
mentioned,  is  a separate  and  independent  entity,  but  is  a religious 
body  which  professes  doctrines  similar  to  the  doctrines  professed 
and  taught  by  the  Pennsylvania  corporation,  based  on  the  teach- 
ings of  Emanuel  Swedenborg.  It  has  two  dependent  organiza- 
tions or  church  bodies  in  Canada,  namely,  a congregation  at 
Kitchener  and  one  in  the  city  of  Toronto.  A later  codicil  declares 
the  intention  of  the  testator  that  the  gifts  to  these  two  religious 
bodies  are  to  be  used  for  the  benefit  and  extension  of  their 
respective  churches  and  dependent  organizations  and  institutions 
in  the  town  of  Kitchener,  and  in  the  immediate  neighbourhood 
of  that  town,. which  latter  expression  is  declared  in  the  will  to 
mean  an  area  extending  to  a twenty-mile  radius  from  the  town 
of  Kitchener.  This  may  account  for  the  addition  of  the  words 
“of  Canada”  after  the  words  “The  Academy  of  the  New  Church”. 
It  should  be  mentioned  that  these  congregations,  or  some  of 
them,  have  been  variously  referred  to  as  “the  New  Church”, 
“the  Church  of  the  New  Jerusalem”  or  “the  Academy  Church”. 
Art.  2 of  the  charter  of  the  Academy  of  the  New  Church  (in- 
corporated in  Pennsylvania)  sets  forth  that:  “The  Academy 

of  the  New  Church  shall  be  for  the  purpose  of  propagating  the 
heavenly  doctrines  of  the  New  Jerusalem  and  establishing  the 
New  Church  signified  in  the  Apocalypse  by  the  New  Jerusalem.” 

On  this  point  I have  been  referred  to  and  have  considered  the 
following  authorities — Re  Boutet  (1927),  32  O.W.N.  364;  Re 
Otto  (1926) , 30  O.W.N.  192;  cases  cited  in  4 C.E.D.  (Ont.) , p.  840; 
Phipson  on  Evidence,  7th  ed.  1942,  p.  600;  Re  Whitty  (1899),  30 
O.R.  300;  4 Halsbury,  2nd  ed.  1932,  p.  180,  para.  243;  p.  184,  para. 
252,  and  Tyrrell  v.  Senior  (1893),  20  O.A.R.  156. 

From  a reading  of  the  paragraph  of  the  will  now  being  con- 
sidered, in  the  light  of  the  testator’s  earlier  religious  associations 
in  Canada  and  Pennsylvania,  in  the  light  of  the  surrounding  cir- 
cumstances sworn  to  in  the  material  filed,  and  in  the  light  of  other 
relevant  portions  of  the  will  and  the  codicils  thereto,  it  clearly 
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appears  that  his  purpose  was  a charitable  or  benevolent  purpose 
of  a religious  character  intended  to  benefit  the  two  corporations 
above  mentioned,  and,  through  their  administration,  their  depend- 
ent bodies  or  organizations  in  the  Province  of  Ontario. 

Question  5 will,  therefore,  be  answered  by  declaring  that  the 
ultimate  residue  of  the  estate  shall  be  divided  in  equal  shares 
between  the  two  incorporated  bodies  above  mentioned,  namely, 
the  Academy  of  the  New  Church  and  the  Association  of  the  New 
Jerusalem  Church  in  Canada. 

I now  come  to  the  consideration  of  the  last  question,  which 
reads  as  follows: 

“(6)  Whether  when  sufficient  funds  of  the  Estate  of  the  late 
Dr.  Frederick  Emanuel  Doering  come  into  the  hands  of  The 
Royal  Trust  Company  as  Trustees  to  enable  the  said  Trustees  to 
set  up  the  Trusts  specified  in  the  Will  for  the  benefit  of  Mrs. 
Madill  and  ‘Mrs.  Campbell’  interest  should  be  credited  to  such 
Trusts  and  if  so  the  date  from  which  such  interest  should  be  so 
credited  and  the  rate  thereof.” 

Under  the  law  of  the  testator’s  domicile,  subject  to  any  con- 
trary directions  contained  in  the  will,  the  executor  is  entitled  to 
the  income  of  the  personal  estate  for  the  year  and  a day  follow- 
ing the  death.  There  are  no  contrary  directions  contained  in  this 
will.  In  Enohin  et  al.  v.  Wylie  et  al.  (1862),  10  H.L.  Cas.  1 at  19, 
11  E.R.  924,  Lord  Cranworth  stated:  “The  duty  of  administra- 

tion is  to  be  discharged  by  the  courts  of  this  country,  though  in 
the  performance  of  that  duty  they  will  be  guided  by  the  law  of  the 
domicile.”  This  was  followed  and  applied  by  Boyd  C.  in  Re  Dart- 
nell  (1916),  37  O.L.R.  483. 

I am  of  the  opinion  that  the  annuitants,  Mrs.  Madill  and  Mrs. 
Campbell  (Mrs.  Humphries),  are  not  entitled  to  interest  on  the 
funds  directed  to  be  set  aside  for  their  benefit  until  the  expiration 
of  a year  and  a day  from  the  date  of  the  testator’s  death.  If  it 
were  otherwise  directed,  the  executors  would  be  deprived  of  their 
compensation  pro  tanto  and  this  would  be  obviously  unfair. 
From  and  after  that  date  they  shall  be  entitled  to  a rate  of 
interest  equal  to  the  rate  of  interest  received,  by  the  Jersey 
executors  on  the  revenue-producing  personalty  of  the  estate  up 
to  and  including  the  date  when  the  necessary  funds  were  or  may 
be  delivered  to  the  trustees.  Thereafter  the  trustees  shall  invest 
these  funds  in  accordance  with  the  testator’s  directions  and  shall 
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pay  to  these  annuitants  the  income  actually  received  from  the 
investments  so  made. 

In  the  unusual  circumstances  existing  in  this  case,  arising  out 
of  the  enemy  occupation  of  the  Channel  Islands,  with  its  un- 
settling consequences,  it  seems  to  me  that  this  is  the  only  fair  and 
proper  disposition  to  be  made  in  respect  of  the  interest  payable 
to  these  two  annuitants. 

The  costs  of  all  parties  shall  be  payable  out  of  the  estate, 
those  of  the  trustees  and  executors  on  a solicitor  and  client  basis. 

Judgment  accordingly. 

Solicitors  for  the  trustees ^ applicants : Osier , Hoskin  d 

Harcourtj  Toronto. 


[COURT  OF  APPEAL.] 

Re  Rowan  and  Metropolitan  Life  Insurance  Company. 

Insurance  — Life  — Beneficiaries  — Change  from  Preferred  to  Ordinary 
Beneficiary  — Form  of  Consent  by  Beneficiary  — Writing  — The  In- 
surance Actj  R.S.O.  1937,  c.  256,  ss.  151(1),  156,  157,  165(1),  169. 

An  insured,  whose  mother  was  named  as  beneficiary,  told  an  agent  of 
the  insurer  that  he  desired  to  substitute  his  sister  as  beneficiary. 
The  insured’s  mother,  who  was  present,  orally  expressed  her  consent 
to  this  change.  The  agent  did  not  then  have  the  necessary  forms,  but 
promised  to  return  with  them.  When  the  agent  returned  the  following 
week,  the  insured  signed  a form,  but  the  insured’s  mother  was  ill  and 
unable  to  sign  it.  The  insured  died  a week  later,  and  his  mother  died 
a few  weeks  thereafter. 

Held,  the  insured’s  sister  acquired  no  right  to  or  interest  in  the  insurance 
moneys.  The  effect  of  s.  156  of  the  Ontario  Insurance  Act  was  that 
the  mother,  as  the  only  living  member  of  the  class  of  preferred 
beneficiaries,  had  a vested  interest  in  the  insurance  moneys,  of  which 
she  could  be  divested  only  in  one  of  the  ways  provided  by  the  statute. 
Re  Lloyd  and  Ancient  Order  of  United  Workmen  (1913),  29  O.L.R.  312; 
Cartwright  v.  Cartwright  (1906),  12  O.L.R.  272,  applied.  The  power 
reserved  to  the  insured  to  name  another  beneficiary  during  the 
mother’s  lifetime  was  limited  by  the  Act  to  the  nomination  of  persons 
of  the  preferred  class,  and  was  in  the  nature  of  a power  of  appoint- 
ment, and  not  a control  exercised  by  the  insured  as  owner.  Re  Hewitt 
and  Hewitt  (1918),  43  O.L.R.  286,  applied.  There  was  no  such  power 
in  this  case,  since  the  mother  was  the  only  person  in  the  class.  Nothing 
of  the  kind  contemplated  by  s.  165(1)  of  the  Act  had  been  done,  as 
it  was  in  Re  Knibbs  and  Royal  Templars  of  Temperance  (1919),  46 
O.L.R.  410.  The  fundamental  consideration  was  that  nothing  had  been 
done  to  divest  the  mother  of  her  interest.  It  was  true  that  she  had 
expressed  her  willingness  to  join  in  a change,  but  that  was  mere 
discussion  of  something  intended  to  be  done  in  the  future,  when  the 
agent  brought  the  form. 

While  s.  165(1)  of  The  Insurance  Act  does  not  expressly  require  writing, 
s.  169  seems  to  contemplate  that  an  insurer  shall  be  protected,  in 
making  payment,  against  attempted  dealings  with  the  policy  other- 
wise than  in  writing. 
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An  appeal  from  the  judgment  of  Genest  J.,  dismissing  a 
motion,  brought  on  originating  notice,  for  a declaration. 

15th  October  1948.  The  appeal  was  heard  by  Robertson 
C.J.O.  and  Roach  and  Aylesworth  JJ.A. 

[At  the  opening  of  the  argument  there  was  some  discussion 
between  the  Court  and  counsel  as  to  the  propriety  of  the  pro- 
ceedings, and  whether  they  were  within  s.  174  of  The  Insurance 
Act,  R.S.0. 1937,  c.  256,  or  Rule  600  or  Rule  605.  It  was  agreed 
by  all  counsel  that  the  originating  notice  of  motion  was  properly 
served  under  Rule  605,  as  interpreted  in  Re  Cairns  and  McNairn, 
60  O.L.R.  194,  [1927]  2 D.L.R.  444.] 

B.  Laker,  for  the  applicant,  appellant:  The  sole  question 

involved  in  this  appeal  is  whether  a person  named  in  a policy  as 
a preferred  beneficiary  can  consent  to  a change  to  another  bene- 
ficiary, who  is  not  in  the  preferred  class,  otherwise  than  in  writ- 
ing. Our  position  is  that  there  has  been  a valid  change  of  bene- 
ficiary, and  we  asked  the  Court  so  to  declare.  [Robertson 
C.J.O. : The  question  is  rather  whether  there  was  any  change  of 
beneficiary  at  all;  the  trial  judge  determined  that  there  was 
not] 

Insurance  companies  at  first  took  the  position  that  because 
of  the  provisions  of  s.  156  of  the  Act  there  could  never  be  a 
change  from  a preferred  beneficiary  to  an  ordinary  beneficiary, 
but  it  is  now  accepted  practice  that  such  a change  may  be  made 
if  all  parties  agree.  Section  128(7)  defines  a “declaration”  as 
an  instrument  in  writing  signed  by  the  insured,  which  we  have 
here.  The  policies  contain  no  provision  requiring  the  consent  of 
a beneficiary,  but  require  only  written  notice.  Section  153  deals 
with  the  general  power  of  the  insured,  subject  to  the  rights  of 
a preferred  beneficiary,  and  s.  156(1)  provides  for  the  creation 
of  a trust.  There  was  no  question  here  of  the  insured  attempt- 
ing to  exercise  control  over  the  insurance  moneys.  All  parties 
consented  to  the  change,  which  is  all  that  is  required  by  the  Act. 
[Roach  J.A.:  Could  the  preferred  beneficiary  release  the  trust 

orally?] 

Section  165  provides  merely  that  the  preferred  beneficiary, 
with  the  insured,  may  assign,  etc.  There  is  no  express  require- 
ment for  a written  consent  by  the  preferred  beneficiary,  nor  is 
there  such  a requirement  in  s.  156.  The  statute  does  not  specifi- 
cally provide  for  this  case,  and  that  being  so  we  must  have 
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recourse  to  the  common  law.  [Aylesworth  J.A.:  The  Act 

does  expressly  provide  for  a trust.]  That  section  merely  means 
that  the  insured,  after  designating  a preferred  beneficiary,  can- 
not deal  with  the  policy  himself,  but  that  does  not  arise  here. 
The  marginal  notes  in  the  Act  are  a guide  to  the  meaning  of  the 
section.  [Aylesworth  J.A.:  It  is  plain  that  the  insured  him- 
self, in  the  ordinary  case,  must  make  a declaration  in  writing  if 
changes  are  to  be  made;  s.  165  would  seem  to  contemplate  that 
where  the  preferred  beneficiaries  and  the  insured  are  to  act 
together  they  should  do  so  in  the  same  way  as  the  insured  would 
be  required  to  act  if  alone.]  The  fact  that  the  beneficiary’s 
consent  is  oral  does  not  mean  that  they  are  not  acting  in  concert. 
Where,  as  here,  the  insured  signs  a written  document,  the  bene- 
ficiary’s consent  need  not  be  in  writing,  provided  it  is  clearly 
shown  to  have  existed.  While  subs.  2 of  s.  165  seems  to  con- 
template writing,  subs.  1 appears  to  omit  this  requirement 
deliberately.  There  is  a lacuna  in  this  Act,  and  the  Court  has 
no  power  to  read  into  the  statute  a requirement  which  is  not 
there  expressed:  Stadnick  v.  Rural  Municipality  of  Bifrost 

(No,  2),  38  Man.  R.  180,  [1929]  1 W.W.R.  785,  [1929]  2 D.L.R. 
703;  Re  Flood  and  Monargo  Mines  Ltd.,  [1938]  O.R.  282,  [1938] 
2 D.L.R.  460;  Rex  v.  Fong  Soon,  26  B.C.R.  450,  [1919]  1 W.W.R. 
486,  31  C.C.C.  78,  45  D.L.R.  78. 

The  mere  fact  that  a trust  is  created  by  s.  156  does  not  make 
writing  essential,  since  the  beneficiary  of  a trust,  in  the  absence 
of  express  statutory  provision,  may  transfer  his  interest  without 
signing  any  writing:  Scott,  The  Law  of  Trusts,  1939,  s.  138 

(vol.  1,  p.  711).  We  might  have  been  entitled  to  sue  for  a 
declaration  that  the  money  was  held  for  us:  Taylor  v.  Taylor 

(1934),  2 I.L.R.  32. 

J.  D.  Arnup,  for  the  insurer,  respondent:  The  governing 

section  as  to  preferred  beneficiaries  is  s.  156.  Section  153,  deal- 
with  the  right  of  an  insured  to  deal  with  the  policy,  is  expressly 
subject  to  s.  156.  Section  157  entitles  the  insured  to  substitute 
beneficiaries,  but  only  within  the  preferred  class.  The  inter- 
pretation of  s.  165(1)  is  assisted  by  a consideration  of  s.  165(2) 
and  s.  166,  each  of  which  refers  to  beneficiaries  “joining”  in  a 
transaction.  This  word  contemplates  that  what  is  done  by  the 
beneficiary  must  be  done  by  him  in  the  same  way  that  it  is  done 
by  the  insured.  The  words  “join  in”  indicate  a document  rather 
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than  a mere  oral  consent.  It  is  clear  that  subss.  1 and  2 of  s.  165 
are  properly  read  together.  As  to  the  meaning  of  these  words, 
I refer  to  Words  and  Phrases,  Am.  ed.,  vol.  23,  p.  42,  where  two 
cases  are  cited  dealing  with  conveyances,  in  which  it  was  held 
that  the  requirement  of  joining  in  the  conveyance  meant  join- 
ing in  its  execution. 

The  acceptance  of  an  oral  consent  by  the  beneficiary  would 
be  contrary  to  the  general  scheme  of  the  Act.  Many  of  the 
provisions  in  the  statute  expressly  require  a writing.  An  assign- 
ment by  a beneficiary  can  surely  be  in  no  different  position  from 
an  assignment  by  the  insured,  which  must  be  in  writing:  Re 

Treadwell  (1916),  10  O.W.N.  74;  Curtis  v.  Langrock,  17  Alta. 
L.R.  160,  [1922]  1 W.W.R.  316,  63  D.L.R.  282  at  305. 

If  we  consider  the  matter  merely  on  the  basis  of  the  trust, 
s.  11  of  The  Statute  of  Frauds,  R.S.O.  1937,  c.  146  prevents  an 
oral  assignment  by  the  cestui  que  trust:  see  Agnew,  A Treatise 
on  the  Statute  of  Frauds,  1876,  pp.  444-5,  referring  to  Jerdein  v. 
Bright  (1861),  2 J.  & H.  325,  70  E.R.  1081. 

The  only  reported  case  in  which  I have  found  a reference  to 
the  precise  point  here  involved  is  Re  CoUins  (1931) , 40  O.W.N. 
399. 

P.  D.  Wilson,  K.C.,  Official  Guardian,  for  an  infant:  I adopt 
the  argument  of  Mr.  Arnup.  There  is  an  obvious  requirement 
in  s.  165(1)  for  unity  of  disposal,  and  if  the  assignment  by  the 
insured  must  be  in  writing,  the  concurrence  of  the  beneficiary 
must  be  similarly  expressed.  This  is  made  clear  by  the  wording 
of  s.  165(2). 

Jacob  Kaplan,  for  Thomas  Miller,  respondent,  adopted  the 
argument  advanced  for  the  other  respondents. 

B.  Laker,  in  reply:  Since  many  sections  of  the  Act,  as  has 

been  pointed  out,  expressly  require  writing,  this  Court  should 
hold  that  the  omission  of  such  an  express  requirement  in  s. 
165(1)  was  deliberate:  see  McCaUum  v.  Hurry  (1911),  3 Alta. 
L.R.  342,  17  W.L.R.  533.  In  Re  Treadwell,  supra,  a distinction 
was  made  between  a gift  and  a trust.  We  are  not  concerned 
here  with  an  assignment,  but  merely  with  a change.  The  words 
“join  in”  cannot  have  the  significance  argued  for,  since  there 
can  be  no  doubt  that  the  consent  of  a preferred  beneficiary  would 
be  valid  if  it  were  expressed  in  a separate  document. 


Cur.  adv.  vult. 
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25th  November  1948.  The  judgment  of  the  Court  was 
delivered  by 

Robertson  C.J.O. : — This  is  an  appeal  from  the  order  of 
Mr.  Justice  Genest,  dated  8th  September  1948,  dismissing  an 
application  of  the  appellant,  brought  by  way  of  originating 
notice,  and  arising  under  four  contracts  of  life  insurance,  made 
by  the  Metropolitan  Life  Insurance  Company  with  one  William 
Miller,  whereby  the  life  of  William  Miller  was  insured  in  an 
aggregate  amount  of  about  $1,300.  The  policies  are,  at  least 
for  present  purposes,  in  substantially  the  same  terms,  and  in 
each  of  them  Louise  Miller,  the  mother  of  William  Miller,  was 
named  as  the  beneficiary.  William  Miller  died  on  the  8th  March 
1948,  unmarried.  His  mother,  Louise  Miller,  died  on  the  28th 
March  1948.  The  insurance  contracts  were  all  in  good  standing. 

The  appellant  is  a daughter  of  Louise  Miller.  She  brought 
this  application  after  the  death  of  her  mother,  for  a declaration 
that  the  proof  of  claim  furnished  by  her  to  the  insurance  com- 
pany is  sufficient  proof  of  her  right  to  receive  payment  of  the 
insurance  moneys  under  the  four  contracts,  and  for  an  order 
that  the  insurance  moneys  be  paid  to  her.  In  support  of  this 
application  there  was  filed  the  affidavit  of  one  Harry  Spector, 
an  insurance  agent,  who  was  charged  with  the  collection  of  the 
weekly  premiums  as  they  fell  due  under  the  insurance  contracts. 
He  says  that  on  the  17th  February  1948  the  insured,  William 
Miller,  advised  him  that  he  desired  to  have  the  beneficiary  of 
the  four  policies  changed  from  his  mother  to  his  sister,  Clara 
Rowan,  the  appellant,  and  the  deponent  says  that  in  his  presence 
the  mother  agreed  to  this  change  of  beneficiary.  The  affidavit 
further  sets  out  that  the  deponent  did  not  have  with  him  on 
the  aforesaid  occasion,  the  necessary  application  form  to  effect 
the  desired  change  of  beneficiary,  and  he  told  William  Miller  and 
his  mother  that  on  his  next  visit  he  would  have  the  necessary 
forms,  and  they  were  content  with  this  arrangement.  The 
affidavit  further  sets  out  that  subsequently,  on  the  26th  Febru- 
ary 1948,  the  agent  returned  to  the  residence  of  William  Miller 
and  his  mother,  with  the  application  form,  and  that  on  this 
occasion  William  Miller  signed  the  application  to  have  the  bene- 
ficiary changed  from  his  mother  to  his  sister,  Clara  Rowan,  but 
that  the  mother  was  ill  and  confined  to  her  bed,  and  it  was 
physically  impossible  to  obtain  her  signature.  The  application 
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signed  by  William  Miller  was  submitted  by  Spector  to  the  in- 
surance company. 

The  appellant  also  made  an  affidavit  in  support  of  her  applica- 
tion, in  which,  after  setting  out  her  relationship  to  William 
Miller  and  Louise  Miller  and  the  dates  of  their  respective  deaths, 
she  states  that  William  Miller  was  a part-time  worker  who  was 
unmarried  and  lived  with  his  mother,  and  that  he  left  him  sur- 
viving his  mother,  a brother,  Thomas  Miller,  the  deponent, 
Clara  Rowan,  and  two  children  of  a deceased  sister.  All  of  these 
persons  survived  Louise  Miller  and  were  represented  on  the 
application,  as  well  as  upon  this  appeal.  It  is  further  stated  in 
appellant’s  affidavit  that  Louise  Miller  was,  at  the  time  of  her 
death,  ninety-one  years  of  age  and  had  not  been  in  good  health, 
and  that  appellant’s  brother,  William  Miller,  intended  to  change 
the  beneficiary  under  the  insurance  policies  from  Louise  Miller 
to  the  deponent.  The  affidavit  further  states  that  William 
Miller  had  told  the  appellant  on  various  occasions,  in  the  pres- 
ence of  her  mother,  that  he  wanted  to  change  the  beneficiary 
from  her  mother  to  herself,  and  her  mother  agreed  to  have  the 
change  made.  The  appellant’s  affidavit  further^  sets  forth 
that  William  Miller  had  asked  her  to  pay  the  premiums  on  the 
policies,  that  he  was  not  certain  that  he  would  be  able  to  make 
payments  thereon,  and  that  on  the  26th  February  1948  Harry 
Spector,  the  agent  for  the  insurance  company,  called  at  her  place 
of  residence  to  collect  the  premiums  on  the  policies,  and  that  she 
paid  him  $1.50  on  account  thereof.  She  further  says  that  on  the 
evening  of  the  same  day  she  visited  her  mother  and  brother  at 
their  place  of  residence,  when  her  brother  asked  her  if  she  had 
paid  the  premiums  on  the  policies  and  she  told  him  that  she 
had;  that  her  mother  then  told  her  that  the  insurance  man  had 
been  to  the  mother’s  house  that  day,  and  that  William  had 
assigned  the  policies  to  the  appellant,  and  that  she  then  said  to 
her  mother:  '‘Oh!  don’t  bother  about  changing  the  policies  to  me. 
You  should  keep  them.”  To  this  her  mother  said:  “Oh  no,  I 

want  it  signed  over  to  you.”  The  appellant  further  says  that  on 
or  about  the  4th  March  she  again  paid  the  insurance  agent  the 
sum  of  $1.50  on  account  of  premiums. 

The  appellant  and  the  insurance  agent,  in  their  respective 
affidavits,  say  that  there  was  no  fraud  or  undue  infiuence  prac- 
tised upon  the  mother,  and  the  agent  says  that  Mrs.  Miller  con- 
sented freely  and  willingly  to  the  change  of  beneficiary. 
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No  affidavits  were  filed  on  behalf  of  any  of  the  other  parties 
represented  on  the  motion,  and  no  dispute  is  made  of  the  facts 
set  forth  in  the  affidavits  of  the  appellant  and  of  the  insurance 
agent.  For  the  respondents  it  is  said  that,  granting  all  that  the 
affidavits  filed  in  support  of  the  application  state,  no  effective 
change  of  beneficiary  from  the  mother,  Louise  Miller,  is  shown. 
Mr.  Justice  Genest  dismissed  the  application,  but  gave  no  reasons 
in  writing  for  his  order. 

It  is  important  to  have  before  one  a proper  conception  of  the 
relation  of  the  mother  to  the  insurance  contract?,  as  the  only 
designated  preferred  beneficiary,  and  also  as  the  only  living 
person  who  came  within  the  class  of  preferred  beneficiary  as 
defined  by  s.  151(2)  of  The  Insurance  Act,  R.S.O.  1937,  c.  256. 
Section  156  of  The  Insurance  Act  provides  that  where  the 
insured  designates  in  the  insurance  contract,  or  by  declaration, 
as  beneficiary,  a member  of  the  class  of  preferred  beneficiaries, 
a trust  is  created  in  favour  of  the  designated  beneficiary,  and  the 
insurance  money  shall  not,  except  as  otherwise  provided  in  the 
Act,  be  subject  to  the  control  of  the  insured  or  of  his  creditors, 
or  form  part  of  the  estate  of  the  insured.  The  effect  of  this  is 
to  create  a vested  interest  in  the  insurance  moneys,  of  which  the 
designated  preferred  beneficiary  can  be  divested  only  in  one  of 
the  ways  provided  in  the  statute:  Re  Lloyd  and  Ancient  Order  of 
United  Workmen  (1913),  29  O.L.R.  312  at  315,  14  D.L.R.  625; 
Cartwright  v.  Cartwright  (1906),  12  O.L.R.  272.  The  power 
reserved  by  the  statute  to  the  insured  to  name  another  bene- 
ficiary while  the  designated  preferred  beneficiary  is  living,  is 
limited  by  statute  to  the  nomination  of  persons  of  the  class  of 
preferred  beneficiary.  This  right  of  designation  is  in  the  nature 
of  a power  of  appointment  and  not  a control  exercised  by  the 
insured  as  owner:  Re  Hewitt  and  Hewitt  (1918),  43  O.L.R.  286, 
43  D.L.R.  716.  As  there  was,  in  this  case,  no  other  person  of 
the  class  of  preferred  beneficiary,  there  was  no  power  in  the 
insured  under  the  statute  to  designate  anybody  in  place  of  his 
mother,  Louise  Miller,  as  beneficiary. 

Section  165(1)  of  The  Insurance  Act  provides  as  follows: 
“Where  aU  the  designated  preferred  beneficiaries  are  of  full  age, 
they  and  the  insured  may  surrender  the  contract  or  may  assign 
or  dispose  of  the  same  either  absolutely  or  by  way  of  security, 
to  the  insurer,  the  insured  or  any  other  person,  but  notwith- 
standing anything  herein  contained  the  insured  may  exercise 
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the  borrowing  powers  conferred  by  section  163  without  the  con- 
currence of  any  beneficiary.” 

Something  such  as  this  provision  of  the  statute  authorizes 
was  done  in  the  case  of  Re  Knibhs  and  Royal  Templars  of 
Temperance  (1919) , 46  O.L.R.  410.  In  that  case  the  life  insur- 
ance certificate  was  endorsed  in  writing  by  the  insured,  changing 
the  beneficiary,  and  the  wife  of  the  insured,  who  had  been 
designated  in  the  certificate,  signed  a memorandum  agreeing  to 
the  change.  The  certificate  was  then  delivered  to  the  society 
that  had  issued  it  and  the  new  certificate  was  issued. 

Nothing  of  that  character  was  done  or  was  intended  to  be 
done  in  the  present  case.  A good  deal  was  said  in  argument  as 
to  whether  or  not  there  should  have  been  something  in  writing 
signed  by  Louise  Miller.  In  my  opinion  that  is  not  the  first,  nor 
the  chief,  difficulty  in  the  way  of  the  appellant.  Nothing  was 
done  in  this  case  that  divested  the  mother  of  her  interest.  It  is 
true  that  she  expressed  her  willingness  to  join  in  making  the 
change  of  beneficiary,  but  that  was  talk  of  something  intended 
to  be  done  when  the  agent  brought  the  form.  When  the  agent 
came  a week  later,  Louise  Miller  was  not  in  a condition  to  take 
part  in  the  transaction,  and  took  no  part  in  it,  nor  did  she  after- 
wards do  anything  that  deprived  her  of  her  interest  in  the 
insurance  money,  as  the  sole  designated  preferred  beneficiary. 

While  s.  165  does  not  expressly  say  that  in  dealing  with  the 
insurance  contract  under  it,  writing  is  essential,  s.  169  seems  to 
contemplate  that  the  insurer  shall  be  protected  in  making  pay- 
ment against  attempted  dealings  with  the  policy  otherwise  than 
in  writing. 

The  appeal  should  be  dismissed  and,  in  the  circumstances, 
there  should  be  no  costs  of  the  appeal. 

Appeal  dismissed  without  costs. 

Solicitor  for  the  applicant,  appellant : Benjamin  Laker, 
Toronto. 

Solicitors  for  the  respondent:  Mason,  Foulds,  Davidson  & 

Arnup,  Toronto. 

Solicitors  for  Thomas  Miller:  Goldstick  d Kaplan,  Toronto. 

Solicitor  for  Dorothy  Donahue  Green:  F.  H.  Vanston, 

Toronto. 


Ontario  Reports. 


945 


[COURT  OF  APPEAL! 

Grumbacher  v*  Booster  Nut  Limited. 

Landlord  and  Tenant — Tenancy  Arising  hy  Operation  of  Law  from 

OverJiolding  and  Payment  and  Acceptance  of  Rent — Nature  of 

Tenancy  thus  Created. 

Where  a tenant,  who  has  been  in  possession  under  a lease  for  a term 
certain,  holds  over  after  the  expiration  of  that  term,  and  rent  is 
paid  and  accepted  at  the  original  rate,  the  nature  of  the  new 
tenancy  implied  by  law  is  dependent  upon  the  nature  of  the  original 
tenancy.  In  the  absence  of  an  express  agreement  as  to  the  character 
of  the  new  tenancy  the  presumption  is  that  the  parties  intend  to 
go  on  as  before.  Thus,  if  the  original  tenancy  is  one  for  a year, 
or  a term  of  years,  at  a yearly  rental,  the  presumption  is  that  the 
parties  intend  to  continue  with  a yearly  tenancy,  and  it  makes  no 
difference,  if  the  rent  is  a yearly  one,  that  it  is  payable  in  quarterly 
or  even  monthly  instalments.  But  if  the  original  term  was  a monthly 
tenancy,  at  a monthly  rent,  the  presumption  is  that  the  new  tenancy 
is  also  a monthly  one.  Right  d.  Flower  v.  Darby  and.  Bristow  (1786), 
1 T.R.  159  applied;  Eastman  v.  Richard  & Co.  (1899),  29  S.C.R.  438; 
Re  Lyons  and  McVeity  (1919),  46  O.L.R.  148;  Young  v.  Bank  of  Nova 
Scotia  (1915),  34  O.L.R.  176,  considered;  other  authorities  referred  to. 

An  appeal  from  an  order  for  possession,  made  by  McDonagh 
Co.  Ct.  J.,  of  the  County  Court  of  the  County  of  York. 

2nd  November  1948.  The  appeal  was  heard  by  Robertson 
C. J.O.  and  Roach  and  Aylesworth  JJ.A. 

L.  C.  Smith,  for  the  tenant,  appellant:  The  trial  judge 

erred  in  three  respects.  He  should  have  held:  (1)  that  the 
existing  tenancy  was  one  from  year  to  year,  and  not  a monthly 
tenancy;  (2)  that  the  notice  to  quit  was  not  properly  served; 
and  (3)  that  even  if  it  was  a monthly  tenancy  the  month  ran 
from  the  1st  rather  than  the  15th,  and  the  notice  to  quit  was 
accordingly  improper.  The  landlord  might  have  terminated  the 
tenancy,  under  the  wartime  regulations,  and  required  that  if  the 
tenant  remained  in  possession  thereafter  it  should  be  as  a monthly 
tenant,  but  he  did  not  do  so : Williams,  Canadian  Law  of  Landlord 
and  Tenant,  2nd  ed.  1934,  p.  114,  art.  22;  p.  124,  art.  25. 

Re  Lyons  and  McVeity  (1919),  46  O.L.R.  148,  49  D.L.R.  635, 
is  authority  for  the  proposition  that  if  a tenant  holds  over  after 
the  expiration  of  a term  certain  the  new  tenancy  is  one  from 
year  to  year;  the  original  term  certain  need  not  be  for  a year.  I 
refer  also  to  McCoU-Frontenac  Oil  Company  Limited  v.  Kipper, 
[1948]  O.W.N.  520.  There  is  abundant  authority  for  this  prop- 
osition, and  the  cases  are  collected  in  Williams,  op.  cit.,  at  p.  125. 
W^here  there  are  onerous  covenants,  this  strengthens  the  pre- 
sumption that  the  new  tenancy  is  one  from  year  to  year:  see 
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Young  v.  Bank  of  Nova  Scotia  (1915),  34  O.L.R.  176,  23  D.L.R. 
854. 

There  is  no  proof  that  the  notice  to  quit  was  properly  served. 
The  affidavit  filed  is  merely  that  required  by  s.  75  of  The  Land- 
lord and  Tenant  Act,  R.S.O.  1937,  c.  219.  The  statute  provides 
for  service  of  the  notice  in  ss.  27  and  35,  and  these  sections  are 
exhaustive.  Here  there  was  no  evidence  that  the  notice  was 
sent  by  registered  mail;  there  was  no  evidence  as  to  when  or  by 
whom  it  was  mailed,  nor  was  the  registration  receipt  produced. 
There  is  not  such  evidence  as  was  held  to  be  sufficient  in  Kras- 
zewski  V.  Old,  [1948]  O.W.N.  634,  [1948]  4 D.L.R.  75.  I refer 
also  to  Redman’s  Law  of  Landlord  and  Tenant. 

The  rent  was  originally  payable  on  the  15th  of  the  month, 
but  this  was  subsequently  changed,  by  agreement,  to  the  1st. 
This  changed  the  term  of  the  tenancy,  and  the  notice  to  quit 
should  have  been  given  to  expire  at  the  end  of  a rent  month. 
[Aylesworth  J.A.  : The  only  change  proved  is  one  in  the  time 
of  payment;  there  is  nothing  from  which  the  Court  could  draw 
an  inference  that  the  actual  term  of  the  tenancy  had  been 
changed.] 

R.  N.  Starr,  for  the  landlord,  respondent:  In  Burns  v.  Hodg- 
son, [1945]  O.R.  876  at  889,  [1946]  1 D.L.R.  510,  it  was  held 
that  where  a tenant  remained  in  possession  solely  by  virtue  of 
the  rental  regulations  there  was  no  presumption  of  a new  tenancy 
arising  by  operation  of  law.  Ordinarily,  where  the  tenancy  is 
for  a year  or  longer,  and  the  tenant  holds  over,  the  presumption 
is  that  the  new  tenancy  is  one  from  year  to  year,  as  in  Re  Lyons 
and  McVeity,  supra.  Here  the  original  term  was  only  for  five 
months,  and  there  can  be  no  such  presumption.  According  to  the 
appellant’s  argument  in  this  case,  if  the  original  term  was  only 
for  twelve  hours,  and  there  was  an  overholding,  a new  tenancy 
from  year  to  year  would  be  presumed. 

As  to  the  service  of  the  notice  by  registered  mail — [Ayles- 
worth J.A. : The  tenant  appeared  with  the  notice,  and  gave  no 
evidence  to  rebut  the  presumption  that  it  had  been  received  in 
due  course.  That  point  would  not  appear  to  be  open  to  him  now.] 

L.  C.  Smith,  in  reply:  If  a lease  were  made  for  twelve  hours, 
with  such  onerous  covenants  as  were  present  in  this  case,  a new 
tenancy  from  year  to  year  might  well  arise  on  overholding. 


Cur.  adv.  vult. 


C.A.  Grumbacher  v*  Booster  Nut  Ltd*  Robertson  C.J.O. 


947 


25th  November  1948.  The  judgment  of  the  Court  was 
delivered  by 

Robertson  C.J.O. : — This  is  an  appeal  by  the  tenant  from 
the  order  of  His  Honour  Judge  McDonagh,  of  the  County  Court 
of  the  County  of  York,  made  on  the  25th  June  1948,  on  the 
application  of  the  landlord,  that  a writ  of  possession  issue  to  the 
sheriff,  commanding  him  forthwith  to  place  the  landlord  in 
possession  of  certain  business  premises  occupied  by  the  tenant. 

The  tenant  had  gone  into  possession  under  a lease  dated 
15th  August  1945,  for  a term  of  five  months  from  the  date  of 
the  lease,  at  a monthly  rental  of  $100  payable  on  the  15th  of 
each  month.  The  tenant  remained  in  possession  after  the  expiry 
of  the  five  months,  paying  the  same  rent,  but,  for  the  convenience 
of  the  landlord,  the  date  for  payment  of  rent  was  made  the  first 
day  of  each  month  instead  of  the  fifteenth.  On  the  9th  March 
1948  the  landlord’s  agents  sent  a letter  by  registered  mail  to  the 
tenant,  giving  the  tenant  notice  to  vacate  and  deliver  up  posses- 
sion of  the  leased  premises  on  or  before  15th  April  1948.  The 
tenant  objects  that  this  notice  was  not  a good  notice  to  quit, 
asserting  that,  by  continuing  to  occupy  the  premises  as  tenant 
after  the  expiration  of  the  original  term  of  five  months,  and 
by  the  payment  and  receipt  of  rent,  he  became  a tenant  from 
year  to  year,  and  that  six  months’  notice  to  quit  was  required. 

Other  objections  were  taken  on  behalf  of  the  tenant,  which 
were  disposed  of  adversely  to  the  tenant  on  the  argument  of  the 
appeal,  but  judgment  was  reserved  upon  the  question  whether 
the  tenant  had  become  a monthly  tenant  or  a tenant  from  year 
to  year. 

Appellant’s  counsel  cited  Re  Lyons  and  McVeity  (1919), 
46  O.L.R.  148,  49  D.L.R.  635,  and  Young  v.  Bank  of  Nova  Scotia 
(1915),  34  O.L.R.  176,  23  D.L.R.  854.  While  there  may  be 
expressions  in  the  judgments  in  these  cases  that  would  seem  to 
support  the  contention  of  the  appellant,  they  are  distinguishable 
on  the  facts  from  the  present  case. 

In  the  Lyons  case  the  original  tenancy  was  for  a term  of 
fourteen  months,  and  it  was  held  that  that  being  a term  of  more 
than  a year,  the  presumption  on  holding-over  of  a tenancy  from 
year  to  year  that  would  arise  in  the  case  of  a lease  for  one  year, 
was  not  displaced. 
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In  the  Bank  of  Nova  Scotia  case  the  original  term  was 
eighteen  months,  at  a yearly  rental  payable  in  even  portions 
monthly,  and  it  was  held  that  a tenancy  from  year  to  year  was  to 
be  presumed.  In  the  present  case  the  original  tenancy  was  for 
only  five  months  and  at  a monthly  rental. 

In  Right  d.  Flower  v.  Darhy  and  Bristow  (1786),  1 T.R.  159, 
99  E.R.  1029,  Lord  Mansfield  said:  “If  there  be  a lease  for  a 
year,  and  by  consent  of  both  parties  the  tenant  continue  in 
possession  afterwards,  the  law  implies  a tacit  renovation  of  the 
contract.  They  are  supposed  to  have  renewed  the  old  agreement, 
which  was  to  hold  for  a year.” 

This  dictum  is  often  quoted  as  stating  the  principle  upon  which 
the  presumption  rests.  Where  there  has  been  a holding-over 
after  a term  for  a fixed  period,  and  rent  is  paid  and  is  accepted, 
some  kind  of  tenancy  is  plainly  intended  by  the  parties,  and  in 
the  absence  of  some  express  agreement  as  to  its  character,  the 
presumption  is  made  that  the  parties  intend  to  go  on  as  before. 
Where  the  original  term  has  been  for  one  year,  or  a term  of 
years,  at  a yearly  rental,  the  presumption  is  made  that  the 
parties  intend  to  continue  with  a yearly  tenancy.  If  the  original 
term  has  been  a monthly  tenancy  at  a monthly  rent,  then,  on 
holding-over  and  the  payment  and  acceptance  of  rent  as  before, 
a monthly  tenancy  is  presumed. 

There  are  many  reported  decisions  where  the  original  term 
was  either  for  one  year  or  for  a term  of  years,  and  the  principles 
that  apply  are  well  settled.  It  makes  no  difference  that  the  rent 
may  be  payable  in  quarterly  or  even  monthly  instalments,  if 
it  is  a yearly  rent.  If  the  rent  is  a monthly  rent,  and  not  a yearly 
rent,  other  considerations. may  arise. 

In  Eastman  v.  Richard  & Co.  (1899),  29  S.C.R.  438,  the 
original  term  was  for  eleven  months,  and  the  rent  was  at  a rate 
of  $400  a year.  The  tenant  occupied  for  a year  and  seven  months. 
It  was  held  that  the  tenancy  might  be  terminated  by  the  tenant 
giving  a month’s  notice  to  quit,  as  the  tenancy  was  one  from 
month  to  month.  This  would  appear  to  be  in  direct  conflict  with 
the  decision  in  Re  Lyons  and  McVeity,  supra.  In  that  case  the 
original  term  was  fourteen  months  at  a fixed  sum  per  month 
for  rent,  and  it  was  held  by  the  majority  of  the  Court  that,  on 
the  holding-over,  a tenancy  from  year  to  year  arose.  Latch- 
ford  J.  (as  he  then  was)  dissented,  holding  that  the  tenancy  was 
by  the  month. 
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In  Richardson  v.  Langridge  (1811),  4 Taunt.  128  at  131,  128 
E.R.  277,  Lord  Mansfield  said:  ‘Tf  there  were  a general  letting 
at  a yearly  rent;  though  payable  half-yearly,  or  quarterly,  and 
though  nothing  were  said  about  the  duration  of  the  term,  it  is  an 
implied  letting  from  year  to  year.  But  if  two  parties  agree  that 
the  one  shall  let,  and  the  other  shall  hold,  so  long  as  both  parties 
please,  that  is  a holding  at  will,  and  there  is  nothing  to  hinder 
parties  from  malcing  such  an  agreement.” 

Many  of  the  English  cases  are  not  between  landlord  and 
tenant,  but  arise  under  certain  statutes  which  require  that  the 
tenant,  in  order  to  have  gained  a settlement  in  a certain  parish, 
must  show  occupancy  as  tenant  of  premises  within  the  parish 
for  a year  or  more.  In  such  cases  it  is  the  duration  of  the 
occupancy  as  tenant,  rather  than  the  character  of  the  lease,  that 
is  in  question:  see  Reg.  v.  The  Inhabitants  of  St.  Giles  loithout 
Cripplegate  (1863),  4 B.  & S.  509,  122  E.R.  550.  Decisions  under 
these  statutes  are,  therefore,  not  always  in  point  in  determining 
the  character  of  the  tenancy.  A recent  decision  in  England  upon 
the  question  raised  in  the  present  case  is  Ladies  Hosiery  and 
Underwear,  Limited  v.  Parker,  [1930]  1 Ch.  304,  where  Maugham 
J.  (afterwards  Lord  Chancellor)  held  that  the  inference  of  a 
tenancy  from  year  to  year  which  was  drawn  from  the  payment 
of  rent  by  a tenant  after  the  expiration  of  his  tenancy,  ought  to 
be  drawn  only  when  such  payments  were  by  reference  to  a yearly 
rate.  This  case  went  to  the  Court  of  Appeal,  but  was  disposed  of 
there  upon  another  point. 

Reference  may  also  be  made  to  Halsbury’s  Laws  of  England, 
2nd  ed.,  vol.  20  (1936),  para.  137,  commencing  at  p.  124,  and 
particularly  to  note  (Z)  commencing  at  the  foot  of  p.  125. 

In  my  opinion  the  facts  of  this  case  do  not  support  a pre- 
sumption of  a yearly  tenancy  after  the  expiration  of  the  original 
term  of  five  months  at  a monthly  rent.  The  tenancy  that  arose 
on  holding-over  was  a tenancy  from  month  to  month. 

The  other  points  raised  on  behalf  of  the  appellant  having 
already  been  ruled  against  him,  the  appeal  is  dismissed  with 
costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  tenant,  appellant:  Rosenberg  & Smith, 

Toronto. 

Solicitors  for  the  landlord,  respondent:  Starr  & Colville, 
Toronto. 
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[COURT  OF  APPEAL] 

Interlake  Tissue  Mills  Co.  Limited  v.  Salmon  and  Beckett. 

Negligence — Evidence — Res  ipsa  loquitur — Whether  Principle  Appli- 
cable— Charge  to  Jury. 

The  principle  res  ipsa  loquitur,  where  it  applies,  does  not  alter  the 
general  principle  that  a plaintiff  who  alleges  negligence  must  prove 
it  to  the  reasonable  satisfaction  of  the  jury,  although  it  does 
relieve  him  from  the  necessity  for  proving  any  specific  act  of 
negligence.  He  may  establish  a prima  facie  case  by  proving  that  the 
accident  occurred  in  circumstances  where  it  was  so  improbable 
that  it  would  have  happened  without  negligence  on  the  part  of  the 
defendant  that  the  mere  happening  of  the  accident  immediately 
gives  rise  to  the  inference  that  the  defendant  was  in  fact  negligent. 
It  is  a question  of  law  whether  or  not  there  is  evidence  which  permits 
of  the  application  of  the  principle  res  ipsa  loquitur.  If  the  evidence 
is  such  that  the  principle  clearly  applies,  the  trial  judge  should 
instruct  the  jury  concerning  it.  If  the  evidence  may  or  may  not 
result  in  the  principle  being  applicable,  according  to  the  view 
taken  of  it  by  the  jury,  they  should  be  instructed  as  to  the  principle, 
and  should  be  told  what  view  of  the  evidence  will  make  it  applicable. 
Where  there  is  no  evidence  of  any  specific  act  of  negligence,  and  the 
plaintiff  relies  upon  the  principle  res  ipsa  loquitur,  it  is  improper 
to  submit  to  the  jury  a question  as  to  particulars  of  the  defendant’s 
negligence.  To  submit  such  a question,  and  to  tell  the  jury  that  they 
must  specify  the  negligence  if  they  find  the  defendant  to  have  been 
negligent,  may  result  in  the  jury’s  failure  to  apply  the  principle 
at  all.  Horner  v.  Canadian  Northern  Railway,  [1920]  3 W.W.R.  909, 
affirmed  61  S.C.R.  547,  applied. 

Where  several  persons  have  been  engaged  together  in  an  undertaking, 
and  the  circumstances  are  such  that  the  principle  res  ipsa  loquitur 
applies,  the  inference  which  arises  is  merely  that  some  one  of 
those  persons  has  been  negligent.  There  is  no  inference  as  against 
any  particular  one  of  them.  Cole  v.  De  Trafford,  [1918]  2 K.B.  523, 
applied. 

An  appeal  by  the  plaintiff  from  the  judgment  of  "Stanbury 
Co.  Ct.  J.,  of  the  County  Court  of  the  County  of  Lincoln,  dis- 
missing the  action. 

2nd  November  1948.  The  appeal  was  heard  by  Robertson 
C.J.O.  and  Roach  and  Aylesworth  JJ.A. 

J.  L.  G.  Keogh,  K.C.,  for  the  plaintiff,  appellant:  The 

principle  res  ipsa  loquitur  was  clearly  applicable  in  this  case. 
The  work  was  done  during  a period  of  two  weeks  in  which  our 
plant  was  closed,  and  the  only  employees  on  the  premises  were 
twelve  maintenance  men.  We  warned  the  defendants  of  the 
danger  of  damaging  the  screen,  and  the  machine  was  in  the  sole 
charge  of  the  defendants.  The  jury  were  not  charged  at  all  as  to 
the  principle  res  ipsa  loquitur.  There  are  many  cases  in  point,  of 
which  I refer  particularly  to  United  Motors  Service,  Incorpo- 
rated v.  Hutson  et  al.,  [1937]  S.C.R.  294  at  296-7,  [1937]  1 D.L.R. 
737,  4 I.L.R.  91;  Malone  v.  Trans-Canada  Airlines;  Moss  v.  Trans- 


C.A. 


Interlake  Tissue  Mills  w*  Salmon  et  ak 


951 


Canada  Airlines,  [1942]  O.R.  453,  [1942]  3 D.L.R.  369,  54  C.R. 
T.C.  331.  Where,  as  here,  an  operation  is  within  the  sole  scope 
and  management  of  the  defendants,  the  principle  applies : Capital 
Building  Cleaners  v.  Slater -Sherwood,  65  O.L.R.  364  at  368, 
[1930]  3 D.L.R.  596. 

Where  the  principle  res  ipsa  loquitur  applies,  the  duty  is  on 
the  defendant  to  disprove  negligence:  Makins  v,  Piggott  & 

Inglis  (1898),  29  S.C.R.  188  at  190-1.  Since  the  defendants  here 
elected  to  call  no  evidence,  the  trial  judge  should  either  have 
given  judgment  for  us  or  directed  a verdict  in  our  favour: 
Wright  v.  Canadian  National  Raihvay  Company,  [1938]  O.R. 
66  at  68,  [1938]  1 D.L.R.  496,  47  C.R.C.  269. 

H.  E.  Harris,  K.C.,  for  the  defendants,  respondents:  The 
plaintiff  did  not  show  at  the  trial  that  we  had  the  sole  control 
of  the  machine;  in  fact,  we  had  control  only  of  a small  part  of  it. 
Before  the  principle  res  ipsa  loquitur  can  apply,  the  plaintiff 
must  show  that  the  damage  could  not  have  occurred  but  for 
our  negligence.  Here  it  could  clearly  have  been  the  result  of 
a mere  accident.  [Robertson  C.J.O.:  Was  that  not  for  you 
to  establish  by  evidence?]  The  burden  is  on  the  defendant  to 
disprove  negligence  only  if  the  possibility  of  accident  is  excluded : 
23  Halsbury,  2nd  ed.  1936;  Beven  on  Negligence,  4th  ed.  1928, 
p.  126.  It  is  a question  of  fact,  for  the  decision  of  the  jury: 
Holden  v.  Moskovitch,  13  Sask.  L.R.  487,  [1920]  3 W.W.R. 
825,  55  D.L.R.  317. 

There  is  an  Australian  case  that  indicates  that  the  proper 
charge  to  the  jury  is  that  the  onus  is  on  the  plaintiff:  Davis  v. 
Bunn  (1936),  56  C.L.R.  246  at  267.  Even  if  there  was  mis- 
direction as  to  the  onus,  this  alone  is  not  ground  for  a new  trial : 
McAuliffe  V.  Hubbell,  66  O.L.R.  349,  [1931]  1 D.L.R.  835. 

There  is  no  authority  which  would  have  justified  the  trial 
judge  in  taking  this  case  from,  the  jury,  and  himself  giving  judg- 
ment for  the  plaintiff.  Even  though  we  called  no  evidence,  the 
jury  always  has  a right  to  disbelieve  the  evidence  for  the 
plaintiff,  or  to  find  that  no  case  has  been  made  out:  Re  Lewis 
V.  Old  (1889),  17  O.R.  610.  Nor  was  there  any  authority  for  a 
directed  verdict : Morrow  v.  Canadian  Pacific  Railway  Company 
(1894),  21  O.A.R.  149 

J.  L.  G.  Keogh,  K.C.,  in  reply:  We  were  not  required  to 
prove  to  a demonstration  what  happened.  It  is  sufficient  if  we 
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establish  a reasonable  balance  of  probability  in  favour  of  the 
view  that  the  damage  was  done  by  the  defendant’s  men  work- 
ing on  the  premises:  MaMns  v.  Piggott  & Inglis^  supra.  As  to 
the  degree  of  proof  required  I refer,  in  addition  to  the  cases 
cited  in  chief,  to  McArthur  v.  Dominion  Cartridge  Company ^ 
[1905]  A.C.  72  at  77,  C.R.  [13]  A.C.  374,  and  Cottingham  v. 
Longman  et  al.  (1913),  48  S.C.R.  542  at  543-4,  15  D.L.R.  296, 
5 W.W.R.  969,  26  W.L.R.  650.  The  defendants  having  the 
general  management,  the  cause  of  the  accident  is  presumed  to 
have  been  their  negligence : Scott  v.  The  London  and  St. 

Katherine  Docks  Company  (1865),  3 H.  & C.  596  at  597,  159 
E.R.  665;  Salmond,  The  Law  of  Torts,  10th  ed.  1945,  p.  444. 
The  cases  cited  by  the  respondents  are  distinguishable  on  the 
facts. 

Cur.  adv.  vult. 

25th  November  1948.  The  judgment  of  the  Court  was  deliv- 
ered by 

Roach  J.A.: — The  plaintiff  is  a paper  manufacturer  and 
operates  a plant  in  the  town  of  Merriton.  The  defendant  Salmon 
carries  on  business  as  a moving  contractor  under  the  firm  name 
and  style  of  C.  E.  Wardell  and  Son.  The  defendant  Beckett  at 
the  material  times  was  employed  by  the  defendant  Salmon  in 
the  capacity  of  foreman. 

The  plaintiff  entered  into  a verbal  agreement  with  the 
defendant  Salmon  whereby  Salmon  was  to  remove  a heavy 
steel  roller  known  as  a “creping  dryer”  from  a paper  machine 
in  the  plaintiff’s  plant  and  install  another  in  its  place. 

In  this  action  the  plaintiff  claimed  damages  for  injury  to  a 
fine  copper  screen  which  forms  part  of  the  paper-making  ma- 
chine. That  claim  is  based  on  the  allegation  that  while  the 
defendant  Beckett  and  other  workmen  in  the  employ  of  Salmon 
were  installing  the  new  creping  dryer,  having  first  removed  the 
old  one,  Beckett  and/or  the  other  or  one  of  the  other  of  the  said 
workmen  negligently  pushed  a plank  against  or  in  some  other 
manner  unknown  to  the  plaintiff  dented  and  tore  the  wire  screen 
in  two  or  more  places.  The  plaintiff  also  specifically  pleaded 
res  ipsa  loquitur.  The  action  was  tried  with  a jury.  Certain 
questions  were  submitted  to  the  jury  and  those  questions  and 
the  answers  are  as  follows : 
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‘T.  Was  there  negligence  on  the  part  of  the  defendants 
or  either  of  them  that  caused  or  contributed  to  the  damage  of 
the  plaintiff’s  wire  screen?  Answer  Yes  or  No.  A.  No. 

“2.  If  your  answer  to  Question  1 is  ‘Yes’,  in  what  did  such 
negligence  consist?  Answer  fully. 

“3.  Was  there  any  negligence  on  the  part  of  the  plaintiff 
which  caused  or  contributed  to  the  damage  to  the  plaintiff’s 
wire  screen.  Answer  Yes  or  No. 

“4.  If  your  answer  to  Question  3 is  ‘Yes’,  in  what  did  such 
negligence  consist?  Answer  fully. 

“5.  If  you  find  both  defendants  and  the  plaintiff  negligent, 
give  the  degree  of  such  negligence  and  percentage  if  possible. 
Defendants  % Plaintiff  % 

“6.  If  you  find  there  was  negligence  on  the  part  of  the 
defendants,  did  the  plaintiff  with  full  knowledge  of  the  nature 
and  extent  of  the  risk  it  ran,  impliedly  agree  to  incur  it? 
Answer  Yes  or  No. 

“7.  At  what  amount  do  you  assess  the  plaintiff’s  damages? 
A.  $430.30.” 

The  jury  did  not  answer  questions  2 to  6 inclusive.  On  those 
answers  the  trial  judge  entered  judgment  dismissing  the  action 
with  costs.  From  that  judgment  the  plaintiff  now  appeals. 

At  the  trial  counsel  for  the  defendants  did  not  call  any 
witnesses.  Counsel  for  the  plaintiff,  in  the  absence  of  the  jury, 
then  submitted  to  the  trial  judge  that  he  should  therefore  take 
the  case  from  the  jury  and  enter  judgment  for  the  plaintiff 
because,  so  he  urged,  on  the  evidence  already  adduced  by  him, 
it  should  be  held  that  the  principle  res  ipsa  loquitur  applied, 
raising  a presumption  of  fact  that  the  damage  to  the  screen  was 
caused  by  the  negligence  of  the  defendants,  and  that  this  pre- 
sumption had  not  been  rebutted  by  the  defendants.  The  learned 
trial  judge  having  indicated  that  he  would  not  accede  to  that 
submission,  counsel  for  the  plaintiff  then  submitted  that  the 
learned  trial  judge  should  direct  the  jury  to  return  a verdict  in 
favour  of  the  plaintiff.  The  learned  trial  judge  rejected  both 
those  submissions,  and  in  doing  so  said : 

“I  don’t  think  this  is  a proper  case  for  giving  judgment  on 
the  evidence  we  have  heard  so  that  judgment  will  be  given 
purely  on  the  question  of  res  ipsa  loquitur.  I think  it  is  a case 
which  is  supremely  suited  for  a jury  to  decide  on  the  evidence 
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which  has  been  submitted  and  I would  therefore  dismiss  the 
motion  of  counsel  for  the  plaintiffs  and  let  the  jury  decide  the 
question  of  liability.” 

One  of  the  grounds  on  which  counsel  for  the  plaintiff  rested 
this  appeal  is  that  the  trial  judge  erred  in  refusing  to  grant 
the  plaintiff’s  motion  for  judgment  or  alternatively  for  a direct- 
ed verdict.  I deal  with  that  ground  at  once. 

The  trial  judge  was  right  in  refusing  both  motions,  but  what 
he  said  in  doing  so  calls  for  comment.  There  was  no  direct 
evidence  of  negligence  on  the  part  of  any  of  the  persons  engaged 
in  the  removal  of  the  old  dryer  and  the  installation  of  the  new 
one;  that  is  to  say,  there  was  no  evidence  of  any  specific  act  of 
negligence  on  their  part.  There  was  no  case  at  all  to  go  to  the 
jury  unless  res  ipsa  loquitur  applied,  and  I cannot  understand 
what  the  trial  judge  meant  when  he  said  that  this  was  not  a 
case  where  judgment  “will  be  given  purely  on  the  question  of 
res  ipsa  loquitur”. 

There  was  definitely  no  case  against  the  defendant  Beckett 
to  go  to  the  jury  and  the  trial  judge,  far  from  acceding  to  either 
motion  on  behalf  of  the  plaintiff,  should  have  taken  the  case 
as  against  Beckett  from  the  jury  and  dismissed  the  action  as 
against  him.  The  reason  for  that  course  is  plain.  If  res  ipsa 
loquitur  applied  then  it  would  raise  an  inference  that  some  one 
or  more  of  the  persons  engaged  on  the  job  was  negligent.  It 
would  not  raise  that  inference  against  any  particular  one  of 
them. 

In  Cole  V.  De  Tr afford^  [1918]  2 K.B.  523,  Bickford  L.J. 
dealt  with  that  precise  question  when  he  said:  “In  the  well- 
known  case  always  cited  for  this  principle  of  Byrne  v.  Boadle 
(1863)  2 H.  & C.  722  [159  E.R.  299]  the  fall  of  the  barrel  was 
more  consistent  with  negligence  on  the  part  of  the  defendant 
or  his  servants  than  with  any  other  cause,  but  if  it  had  been 
necessary  to  show  that  the  barrel  fell  by  the  personal  negligence 
of  the  defendant  I do  not  think  the  mere  fact  of  the  accident 
would  have  been  evidence  of  such  negligence.” 

If  the  trial  judge  meant,  by  what  he  said,  that,  in  a case 
where  the  maxim  res  ipsa  loquitur  applies  and  there  is  no  evi- 
dence of  any  specific  act  of  negligence,  the  trial  judge  either 
could  or  should  therefore  take  the  case  from  the  jury  and 
enter  judgment  for  the  plaintiff  or  alternatively  direct  the  jury 
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to  return  a verdict  for  the  plaintiff,  he  was  wrong.  Where  the 
maxim  is  applicable,  instead  of  that  fact  being  a reason  for 
taking  the  case  from  the  jury  it  is  a reason  for  leaving  it  with 
them.  Furthermore  where  the  maxim  applies  the  question 
whether  the  res  justifies  an  inference  of  negligence  is  a question 
of  fact  for  the  jury  alone  to  determine. 

The  learned  trial  judge  instructed  the  jury  in  part  as  follows : 

“The  defendant  is  charged  with  negligence.  I have  before  me 
the  statement  of  claim  of  the  plaintiffs  and  in  that  statement  of 
claim,  they  charge  that  there  was  negligence  which  caused  the 
damage  to  part  of  their  plant.  Now  it  is  a well-known  principle 
that  when  the  plaintiff  charges  negligence,  negligence  must  be 
proved,  so  the  first  thing  you  have  to  decide  is  whether  there 
was  any  negligence  that  caused  this  damage — whether  there  was 
any  negligence  on  the  part  of  the  defendants.  That’s  your  first 
duty. 

“If  you  find  that  there  was  negligence  then  you  are  asked 
a subsequent  question  to  say  in  what  respect  they  were  negli- 
gent, so  that  you  have  not  only  to  find  that  they  were  negligent 
but  you  have  to  state  for  the  benefit  of  the  Court  what  they  did 
to  constitute  that  negligence. 

“Now  that  is  the  first  and  second  question  to  be  dealt  with. 
You  have  heard  the  evidence  as  to  the  whole  transaction  be- 
tween the  parties.  You  have  heard  the  evidence  of  the  setting- 
up of  the  paper  machine  and  you  will  have  noted,  no  doubt, 
that  throughout  the  whole  evidence  of  the  plaintiff  there  is 
no  evidence,  no  direct  evidence,  of  any  act  or  omission  which 
would  constitute  neglect  on  their  part.  Therefore  you  have 
to  look  to  some  other  source  to  come  to  the  conclusion  that 
there  is  neglect  on  their  part.  Has  the  plaintiff  given  you  any 
evidence  by  which  you  might  draw  a reasonable  conclusion 
that  there  must  have  been  negligence  to  cause  this  accident  and 
moreover  have  they  given  you  evidence  that  satisfies  you  that 
they  were  the  ones  that  were  responsible  for  the  accident? 
That  is  the  first  question  and  the  second  question  falls  in  the 
same  line  as  my  remarks.” 

On  the  retirement  of  the  jury  counsel  for  the  plaintiff  made 
several  objections  to  the  trial  judge’s  charge.  The  trial  judge 
refused  to  recall  the  jury.  Counsel  for  the  appellant  rested  his 
appeal  on  those  objections  and  argued  that  the  trial  judge 
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erred  in  those  parts  of  his  charge  to  which  objections  were 
taken  and  erred  further  in  refusing  to  recall  the  jury  for  the 
purpose  of  correcting  his  first  error. 

In  recording  his  objections  to  the  trial  judge  counsel  said: 
“Now  my  position  is  already  known  to  your  Honour  in  that 
res  ipsa  loquitur  applies  and  the  plaintiff  does  not  have  to  prove 
negligence  in  that  case  and  I object  to  the  charge  on  that 
ground.” 

The  objection  thus  recorded  is  so  absolutely  devoid  of  merit 
that  I have  wondered  whether  or  not  counsel  meant  what  he 
then  said.  The  plaintiff  having  alleged  negligence,  of  course 
it  had  to  prove  it  to  the  reasonable  satisfaction  of  the  jury,  and 
the  trial  judge  was  right  in  charging  the  jury  as  he  did  in  the 
first  paragraph  which  I have  quoted.  The  principle  res  ipsa 
loquitur  does  not  alter  the  general  prinicple  of  law  that  the 
onus  of  proving  his  case  always  rests  on  the  plaintiff.  A plaintiff 
alleging  negligence  may  be  unable  to  adduce  evidence  of  any 
specific  act  of  negligence  but  that  does  not  relieve  him  from  the 
necessity  for  proving  that  there  was  some  act  or  omission 
amounting  to  negligence  on  the  part  of  the  defendant  or  those 
for  whom  the  defendant  is  responsible.  This  he  may  do  by 
proving  that  the  accident  occurred  under  circumstances  where 
it  is  so  improbable  that  it  would  have  happened  without  the 
negligence  of  the  defendant  that  the  mere  happening  of  the 
accident  immediately  gives  rise  to  the  inference  that  the  defend- 
ant was  in  fact  negligent.  If  a plaintiff  does  that  much  then  he 
thereby  gives  reasonable  evidence  of  negligence.  It  is  therefore 
a contradiction  to  say  that  where  res  ipsa  loquitur  applies  the 
plaintiff  is  not  required  to  prove  negligence,  because  until  he 
has  adduced  evidence  of  such  circumstances  the  maxim  does 
not  apply  and  when  he  has  adduced  evidence  of  such  circum- 
stances he  has  already  proved  negligence. 

It  is  a question  of  law  whether  there  is  or  is  not  evidence 
which  permits  of  the  application  of  the  maxim.  If  the  evidence 
is  such  that  clearly  the  maxim  applies  then  the  trial  judge 
should  instruct  the  jury  concerning  it.  There  may  be  cases, 
and  this  is  one  of  them,  where  the  evidence  may  or  may  not 
result  in  the  principle  being  applicable,  depending  entirely  on 
the  view  the  jury  takes  of  that  evidence.  Since  the  trial  judge 
cannot  tell  in  advance  what  view  the  jury  may  take  of  it,  he 
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should,  in  such  cases,  also  instruct  them  with  respect  to  the 
principle. 

The  dryer,  which  the  plaintiff  undertook  by  its  contract 
to  remove,  consisted  of  a large  semi-steel  cylindrical  casting 
weighing  approximately  10  tons.  The  screen,  the  damage  to 
which  is  the  subject  of  this  action,  is  approximately  55  feet 
long  and  148  inches  wide.  It  is  like  an  endless  belt  and  operates 
on  a series  of  rollers  and  part  of  it  is  in  reasonably  close  prox- 
imity to  the  dryer  which  the  defendant  Salmon  undertook  to 
remove.  That  defendant  had  been  warned  by  the  plaintiff 
that  the  screen  was  comparatively  fragile  and  that  care  should 
accordingly  be  exercised  by  his  employees  which  would  be 
adequate  to  prevent  injury  to  it.  In  order  to  remove  the  dryer 
it  was  necessary  to  build  up  a structure  of  heavy  timbers  below 
it  reaching  in  height  to  the  bottom  of  the  dryer.  By  the  use 
of  hydraulic  jacks  the  dryer  was  then  elevated  and  released 
from  its  bearings  and  lowered  on  to  the  platform  on  top  of  the 
column  of  heavy  timbers.  By  the  removal  of  the  various  layers 
of  timbers  one  at  a time,  the  dryer  was  gradually  lowered  until 
it  reached  a level  on  which  it  could  be  skidded  out  of  the  way. 
The  process  was  then  reversed  and  the  new  dryer  was  gradually 
elevated  and  moved  into  place  and  fastened  into  its  operating 
position.  The  area  in  which  this  whole  operation  was  required 
to  be  done  was  considerably  cramped. 

The  plaintiff’s  plant  had  been  closed  on  27th  July  for  the 
employees’  annual  statutory  vacation  and,  by  the  design  of  the 
plaintiff,  the  dryer  was  being  removed  and  the  new  one  was 
being  installed  during  that  period.  During  that  period,  however, 
the  plaintiff  had  a maintenance  crew  of  10  or  12  employees 
working  in  different  parts  of  the  plant.  At  the  relevant  time 
none  of  those  employees  was  engaged  on  any  work  in  the  im- 
mediate neighbourhood  of  that  part  of  the  equipment  from  which 
this  dryer  was  being  removed.  The  defendant  Salmon  com- 
menced his  operations  on  4th  August  and  concluded  them  on 
8th  August.  It  is  clear  from  the  evidence  that  the  screen  was 
damaged  some  time  on  7th  August. 

The  plaintiff’s  counsel  sought  to  establish  by  evidence  that 
between  4th  August  and  8th  August  none  of  the  members  of 
the  maintenance  crew  was  in  the  immediate  neighbourhood  of 
the  screen.  Of  course,  if  that  were  a fact,  then  the  damage  to  the 
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screen  could  not  have  been  caused  by  them,  or  any  of  them. 
He  also  sought  to  show  in  evidence  that  with  the  exercise  of 
reasonable  care  the  old  dryer  could  have  been  removed,  and 
the  new  one  installed,  without  risk  of  damage  to  the  screen. 
If  the  evidence  proved  those  two  facts,  then  the  maxim  res  ipsa 
loquitur  would  apply. 

Whether  or  not  the  evidence  proved  those  two  facts  was  a 
question  entirely  for  the  jury,  properly  instructed,  to  determine. 
The  evidence  touching  those  two  questions  is  as  follows: 

Mr.  John  E.  Carruthers,  assistant  superintendent,  gave  evi- 
dence on  behalf  of  the  plaintiff.  I quote  from  his  evidence  on  his 
examination-in-chief : 

“Q.  Were  any  of  your  company  employees,  millwrights, 
employees,  or  helpers  of  any  kind,  during  that  week  in  or  around 
about  this  wire  screen  at  any  time  on  Thursday,  August  7th 
or  any  time  between  August  4th  and  August  8th?  A.  No. 

“Q.  You  know  where  they  were  working  in  the  plant,  these 
millwrights,  while  the  rest  of  the  employees  were  sent  home 
for  vacation?  A.  There  was  a number  of  jobs  going  on. 

“Q.  Did  any  of  them  have  anything  near  this  work?  A. 
No. 

“Q.  Did  any  of  those  jobs  take  them  over  alongside  or  near 
this  paper  machine?  A.  No. 

“Q.  Who  was  in  sole  control  and  management  of  this  wire 
screen  and  cooch  roller  and  that  part  of  paper  machine  no.  2 
from  the  morning  of  August  4th,  1947  to  August  8th,  1947? 
A.  Warden  & Company. 

“Q.  And  their  employees?  A.  Yes.” 

From  his  cross-examination  I quote  the  following: 

“Q.  Were  they  [the  members  of  the  maintenance  crew] 
employed  throughout  the  mill?  A.  Yes. 

“Q.~  Walking  around  and  going  to  their  various  duties? 
A.  That  is  correct. 

‘‘Q.  It  would  not  be  beyond  the  possibility  that  they  would 
be  passing  along  these  planks  between  the  dryer  and  the 
screen?  A.  There  would  be  no  ocasion  for  them  to  do  so  at 
that  time. 

“Q.  Going  from  one  part  of  the  plant  to  the  other,  then, 
they  could  have  done  it?  A.  They  could  have  but  there  was 
no  reason  for  them.” 
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Then,  on  the  question  whether,  with  the  exercise  of  reason- 
able care,  the  new  dryer  could  have  been  installed  without  risk 
of  damage  to  the  screen,  there  was  the  fact  that  the  old  one 
was  removed  without  such  damage  having  resulted — a fact 
which  the  jury  might  or  might  not  think  significant.  Also 
touching  the  point  was  the  evidence  of  Mr.  Carruthers.  I quote 
from  his  cross-examination : 

“Q.  You  don’t  criticize  what  Warden’s  men  were  doing 
and  their  difficulties  were  greater  than  anything  they  [the 
maintenance  crew,  at  an  earlier  date]  did.  Could  that  be  as  a 
result  of  an  accident?  A.  No  sir.  It  could  very  easily  happen 
by  negligence  due  to  the  big  operation  they  were  doing. 

“Q.  It  could  also  very  easily  have  happened  by  an  acci- 
dent? A.  It  could  have,  yes. 

“Q.  It  could  just  as  easily  be  an  accident  as  by  negligence? 
A.  Certainly.  An  accident  would  have  caused  it  just  as 
readily.  . . . 

“Q.  Did  you  consider  that  this  wire  could  be  damaged 
through  the  course  of  Warden’s  operations  through  no  negligence 
or  fault  on  the  part  of  any  of  its  employees?  A.  I would  feel 
that  there  would  have  to  be  either  negligence  or  accident. 

“Q.  Did  you  consider  that  there  was  risk  of  damage  to 
this  wire  without  any  negligence  on  the  part  of  any  employee 
of  Warden’s?  Witness:  At  that  time?  Mr.  Harris:  Yes,  while 
this  was  going  on.  A.  Oh  yes. 

“Q.  You  considered  there  was  risk  of  damage  to  that  wire 
by  virtue  of  those  operations  without  any  negligence  on  the 
part  of  Warden’s  operations?  A.  I am  afraid  there  would  have 
to  be  negligence. 

‘‘Q.  You  say  it  could  not  happen  as  far  as  these  men  are 
concerned  unless  they  were  negligent?  A.  No  I wouldn’t  say 
that  an  accident  could  happen. 

“Q.  You  consider  there  was  risk  of  damage  to  this  wire 
during  the  course  of  these  operations  as  a result  of  an  accident? 
A.  Yes. 

“Q.  Not  as  a result  of  fault  on  the  part  of  anyone?  A.  It 
could  happen. 

“Q.  You  considered  that?  A.  I didn’t  consider  it  in  ad- 
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“Q.  I suggest  you  also  considered  that  this  wire  screen 
could  be  damaged  as  a result  of  some  negligence  on  the  part  of 
some  of  these  employees?  A.  Yes,  I did  that. 

“Q.  You  considered  there  was  a risk  that  it  could  be 
damaged  in  that  way?  A.  Yes.” 

Now,  whether  or  not  the  plaintiff  established  as  part  of  its 
case  such  circumstances  as  made  the  maxim  res  ipsa  loquitur 
applicable  depended  on  what  view  the  jury  took  of  the  evidence 
to  which  I have  referred.  In  any  event,  I think  the  evidence  was 
such  that  there  was  a duty  on  the  trial  judge  to' instruct  the 
jury  with  respect  to  that  principle,  and  because  he  failed  to  do 
so  there  must  be  a new  trial  limited  to  the  question  of  the  liabil- 
ity of  the  defendant  Salmon.  The  trial  judge  should  have  instruct- 
ed the  jury  that  if  they  felt  that  it  had  been  reasonably  estab- 
lished (a)  that  with  the  exercise  of  reasonable  care  the  new 
dryer  could  have  been  installed  without  damage  to  the  screen  and 
(b)  that  those  engaged  in  its  installation  were  the  only  persons 
in  the  immediate  area  at  the  time  the  screen  was  damaged, 
those  two  circumstances  would  lead  to  the  inference  not  only 
that  the  damage  was  the  result  of  negligence,  but  also  that  the 
negligence  consisted  of  some  act  or  omission  on  the  part  of  those 
engaged  on  the  job. 

Since  there  is  to  be  a new  trial,  it  may  be  salutary  to  point 
out  that  in  a case  where  a plaintiff  is  relying  on  the  principle 
res  ipsa  loquitur  and  there  is  no  evidence  of  any  specific  act  of 
negligence,  it  is  improper  to  submit  a question  like  question  2. 
Indeed,  for  a trial  judge  to  submit  such  a question  and  tell  the 
jury,  as  the  trial  judge  did  here,  that  if  they  find  the  defendant 
negligent  they  must  answer  that  question  by  specifying  the 
negligence,  may  prevent  the  jury  from  applying  the  principle. 

The  matter  was  precisely  put  by  Stuart  J.  in  Horner  v. 
Canadian  Northern  Railway,  [1920]  3 W.W.R.  909  at  927,  55 
D.L.R.  340  at  357,  affirmed  sub  nom.  Canadian  Northern  Rail- 
voay  Company  v.  Horner,  61  S.C.R.  547,  58  D.L.R.  154, 
[1921]  1 W.W.R.  969:  “It  is  pertinent,  I think  at  this  point 

to  observe  that  there  seems  to  me  to  be  something  rather 
illogical,  in  a case  where  res  ipsa  loquitur  applies,  in  ask- 
ing a jury  to  say  in  what  particular  act  or  omission  the  negli- 
gence consists  unless  there  be  added  to  the  question  the  condi- 
tion, ‘if  you  can  discover  from  the  defendant’s  evidence  what 
that  was’;  because  with  the  mere  question  as  asked  without 
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such  condition  attached,  it  appears  still  to  throw  upon  the 
plaintiff  the  burden  of  proving  the  precise  cause  of  the  accident 
a thing  which  the  very  basis  of  the  doctrine  seems  clearly  to 
indicate  that  he  is  not  bound  to  do.” 

It  may  also  be  salutary  to  say  that  having  regard  to  the 
evidence  in  the  present  record,  questions  3 to  6 inclusive  should 
not  have  been  presented  to  the  jury.  If  the  jury,  properly 
instructed,  had  by  their  answer  to  question  1 exonerated  the 
defendants  of  negligence,  that  would  be  the  end  of  the  matter. 
There  would  be  no  necessity  for  question  3.  If,  on  the  other 
hand,  the  jury,  properly  instructed,  had  found  the  defendant 
Salmon  negligent — as  already  stated  they  could  not  find  negli- 
gence as  against  Beckett — then  any  omission  on  the  part  of  the 
plaintiff  to  provide  protection  to  the  screen  could  only  be  causa 
sine  qua  non  and  not  causa  causans. 

Question  6 could  only  lead  the  jury  into  a state  of  confusion. 
Certainly  the  plaintiff  did  not  impliedly  or  otherwise  agree  to 
any  risk  of  damage  to  the  screen  brought  about  by  the  negli- 
gence of  the  defendants.  The  most  that  could  be  said  of  the 
plaintiff  is  that,  by  failing  to  provide  a greater  measure  of  pro- 
tection to  the  screen,  it  impliedly  accepted  the  risk  of  damage  to 
it  by  misadventure,  but  not  damage  caused  by  negligence  on  the 
part  of  the  defendants. 

Finally,  it  may  also  be  salutary  to  say  that  in  a case  where 
res  ipsa  loquitur  applies  it  is  not  proper  for  the  trial  judge  to 
instruct  the  jury  that  before  they  can  find  a verdict  for  the 
plaintiff,  it  is  necessary  that  there  be  evidence  from  which 
they  may  “draw  a reasonable  conclusion  that  there  must  have 
been  negligence  to  cause”  the  accident.  That  is  the  equivalent  of 
telling  the  jury  that  the  burden  is  on  the  plaintiff  of  proving 
negligence  beyond  a reasonable  doubt.  In  a civil  case  the  burden 
on  a plaintiff  is  not  so  onerous.  All  the  plaintiff  is  required  to 
do  in  order  to  succeed  in  such  a case  is  to  satisfy  the  jury  that 
on  the  balance  of  probabilities  an  inference  of  negligence  should 
be  made. 

For  the  reasons  I have  stated,  the  appeal  as  against  the 
defendant  Beckett  should  be  dismissed  with  costs.  The  appeal 
as  against  the  defendant  Salmon  should  be  allowed  with  costs 
and  a new  trial  should  be  directed  limited  to  his  liability,  if  any, 
and  the  amount  thereof.  As  between  the  appellant  and  the 
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defendant  Salmon  there  should  be  no  costs  of  the  former  trial, 
and  the  costs  of  the  new  trial  shall  be  disposed  of  by  the  trial 
judge  there  presiding. 

New  trial  ordered  as  to  defendant  Salmon. 

Solicitors  for  the  plaintiff , appellant:  Bench,  Keogh,  Rogers 
& Grass,  St.  Catharines. 

Solicitors  for  the  defendants,  respondents:  Trapnell,  Fleming, 
Harris  & Kerwin,  St.  Catharines. 


[COURT  OF  APPEAL] 

Rex  V.  Martin. 

Narcotic  Drugs — Possession — What  Constitutes — Whether  s.  5(1)  of 
The  Criminal  Code,  R.8.C.  1927,  c.  36,  applicable — The  Opium  and 
Narcotic  Drug  Act,  1929  (Dom.),  c.  49,  ss.  4(1)  (d),  17  (as  re- 
enacted by  1938,  c.  9,  s.  5). 

The  appellant  was  convicted  of  being  in  possession  of  drugs.  The 
evidence  against  him  was  that  the  police  took  from  him,  after  a 
struggle,  a piece  of  paper  on  which  were  several  entries  in  code 
which,  when  deciphered,  were  found  to  be  street  addresses  in  To- 
ronto, with  symbols  designating  a particular  place  (e.g.,  “L.D.", 
interpreted  as  “left  drain”),  and  that  when  the  police  searched 
they  found  drugs  hidden  at  seven  of  the  ten  places  described  in  the 
code. 

Held,  the  conviction  must  be  quashed,  the  evidence  being  insufficient 
to  support  a finding  that  the  accused  was  in  possession  of  the  drugs. 

Per  Henderson  and  Laidlaw  JJ.A.:  Section  5(1)  ib)  (ii)  of  The  Criminal 
Code  cannot  be  read  into  s.  4 of  The  Opium  and  Narcotic  Drug  Act, 
1929,  so  as  to  constitute  a definition  of  the  word  “possession”  as 
therein  used.  “Possession”  in  s.  4(1)  must  be  defined  as  it  was  at 
common  law,  and  that  definition  is  wide  enough  to  include  the 
circumstances  mentioned  in  s.  5(l)(b)(ii).  At  common  law  “posses- 
sion” was  used  as  meaning  either  (1)  actual  physical  possession; 
(2)  possesion  in  law  or  “constructive”  possession;  or  (3)  the  right 
to  possession.  The  evidence  did  not  support  a finding  that  the 
accused  had  possession  in  any  of  these  three  senses. 

Per  Hogg  J.A.:  Section  5(l)(b)(ii)  of  The  Criminal  Code  may  be  read 
into  s.  4(1)  (d)  of  The  Opium  and  Narcotic  Drug  Act  by  virtue  of 
s.  28  of  the  Dominion  Interpretation  Act.  But  even  with  the  assist- 
ance of  that  subsection  the  evidence  here  did  not  support  an  inference 
of  possession.  There  was  clearly  neither  physical  possession  nor  the 
extended  possession  provided  for  by  s.  17  of  The  Opium  and  Nar- 
cotic Drug  Act,  and  the  accused  did  not  have  such  constructive  or 
indirect  control  over  the  drugs  as  would  be  necessary  to  bring  him 
within  s.  5(1)  (b)  (ii)  of  The  Criminal  Code. 

An  appeal  from  a conviction  before  Macdonell  Co.  Ct.  J. 

without  a jury,  for  illegal  possession  of  drugs. 

21st  October  1948.  The  appeal  was  heard  by  Henderson, 
Laidlaw  and  Hogg  JJ.A. 
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C.  L,  Dubln,  for  the  accused,  appellant:  There  was  no  evi- 
dence to  support  a finding  that  the  accused  was  in  possession  of 
drugs.  The  charge  is  under  s.  4(1)  (d)  of  The  Opium  and  Nar- 
cotic Drug  Act,  1929  (Dom.),  c.  49,  and  s.  17,  as  re-enacted 
by  1938,  c.  9,  s.  5,  therefore  cannot  be  relied  on  by  the  Crown: 
Rex  V.  Lou  Hay  Hung,  [1946]  O.R.  187,  85  C.C.C.  308,  1 C.R. 
274,  [1946]  3 D.L.R.  111. 

N.  L.  Mathews,  K.C.,  for  the  Attorney-General,  respondent: 
The  cases  hold  that  possession  under  this  Act  need  not  be  actual 
physical  possession,  and  s.  5 of  The  Criminal  Code  is  sufficient 
to  cover  the  circumstances  here,  and  should  be  applied.  Section 
5(2)  has  repeatedly  been  held  to  be  applicable  to  prosecutions 
under  this  Act:  Rex  v.  Colvin  and  Gladue,  58  B.C.R.  204,  78 
C.C.C.  282,  [1942]  2 W.W.R.  465,  [1943]  1 D.L.R.  20;  Rex  v. 
Cho  Chung,  55  B.C.R.  234,  74  C.C.C.  250,  [1940]  3 W.W.R. 
79,  [1940]  3 D.L.R.  533;  Rex  v.  Lee  Chew,  55  B.C.R.  385,  74 
C.C.C.  230,  [1940]  3 W.W.R.  285,  [1940]  4 D.L.R.  571;  Rex  v. 
Codd  and  Bentley,  60  B.C.R.  384,  82  C.C.C.  97,  [1944]  2 W.W.R. 
495,  [1944]  3 D.L.R.  746;  Morelli  v.  The  King,  52  Que.  K.B. 
140,  58  C.C.C.  120,  [1932]  3 D.L.R.  611.  If  s.  5(2)  is  applicable, 
s.  5(1)  must  also  apply. 

The  facts  in  evidence  clearly  support  an  inference  that  the 
accused  knew  of  the  existence  of  the  drugs  and  their  location  at 
the  places  designated  in  his  code  list,  and  consequently  that  he 
'‘had”  them  there,  within  the  meaning  of  s.  5(l)(b)(ii)  of  the 
Code. 

Where,  as  here,  the  evidence  supports  a reasonable  inference 
against  the  accused,  this  Court  is  entitled  to  take  into  consider- 
ation the  fact  that  the  accused  has  given  no  explanation:  Rex 
V,  Burden  (1820),  3 B.  & Aid.  717,  106  E.R.  823;  4 B.  & Aid. 
95,  314,  106  E.R.  873,  952,  cited  with  approval  in  Rex  v.  Auger, 
64  O.L.R.  181,  52  C.C.C.  2 at  9,  [1929]  4 D.L.R.  864.  Here,  in 
the  absence  of  an  explanation,  the  Court  is  entitled  to  infer  that 
these  drugs  were  the  accused’s,  and  that  he  was  in  possession 
of  them. 

C.  L.  Duhin,  in  reply:  All  the  cases  in  which  s.  5 of  The 
Criminal  Code  has  been  applied  to  The  Opium  and  Narcotic 
Drug  Act  deal  with  subs.  2 of  that  section,  vv^hich  does  not 
contain  the  words  "In  this  Act”,  with  which  subs.  1 opens 
Those  words  of  subs.  1 govern  the  whole  subsection,  and  no  part 
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of  it,  consequently,  has  any  application  to  any  other  statute. 
In  any  case,  even  if  s.  5(1)  is  to  be  applied,  the  Crown  has  still 
not  made  out  a case,  since  the  evidence  does  not  disclose  that 
the  accused  '‘had”  these  drugs:  Rex  v.  Higginhottom  (1912), 
8 Cr.  App.  R.  79.  The  fact  that  the  accused  attempted  to  destroy 
the  memorandum  is  not  evidence  of  possession  of  the  drugs: 
Rex  V,  Watson  [1943]  O.W.N.  72,  79  C.C.C.  77,  [1943]  2 D.L.R. 
44. 

Cur.  adv.  vult. 

25th  November  1948.  Henderson  J.A.  agrees  with  Laidlaw 

J.A. 

Laidlaw  J.A.: — The  appellant  and  one  William  Stapleton 
Kelly  w^ere  jointly  charged  that  they  “unlawfully  did  have  in 
their  possession  a drug,  to  wit,  Diacetylmorphine,  without  the 
authority  of  a license  from  the  Minister  of  National  Health 
and  Welfare  first  had  and  obtained,  or  other  lawful  authority, 
contrary  to  Section  4(1)  (d)  of  the  Opium  and  Narcotic  Drug 
Act  1929  and  amendments  thereto”,  and  further  that  they  “un- 
lawfully did  distribute  a drug,  to  wit,  Diacetylmorphine,  to 
persons  to  whom  the  same  was  distributed  without  first  obtain- 
ing a license  from  the  Minister  of  National  Health  and  Welfare, 
and  without  other  lawful  authority,  contrary  to  Section  4(1)  (f) 
of  The  Opium  and  Narcotic  Drug  Act  1929  and  amendments 
thereto”. 

Both  of  the  accused  persons  consented  to  be  tried  by  a judge 
without  a jury  and  pleaded  not  guilty.  They  were  tried  before 
His  Honour  Judge  Macdonell  in  the  County  Court  Judges’ 
Criminal  Court  for  the  County  of  York,  and  on  the  28th  June 
1948  the  appellant  was  found  guilty  on  the  first  charge  and  not 
guilty  on  the  second  charge.  Kelly  was  found  not  guilty  on  both 
charges.  The  appellant  was  sentenced  to  a term  of  imprison- 
ment of  three  years  and  a fine  of  $500  or  in  default  of  payment 
to  a further  term  of  imprisonment  of  three  months.  He  now 
appeals  to  this  Court  from  his  conviction. 

The  facts  are  simple  and  are  not  in  dispute.  Two  police 
officers  had  the  two  accused  persons  under  observation  on  the 
night  of  the  8th  April  1948.  They  saw  them  enter  the  lobby  of 
a hotel.  The  officers  waited  outside  the  hotel  entrance  and  were 
in  a position  to  see  Martin  enter  a telephone-booth.  After  a 
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short  time  the  accused  men  came  cut  of  the  hotel  and  the 
officers  seized  them.  Martin  struggled  and  endeavoured  to  pre- 
vent the  police  from  taking  from  him  a piece  of  paper  he  had 
clenched  in  his  right  hand.  When  the  officer  succeeded  in  doing 
so,  Martin  said:  “You  got  the  list  but  it  won’t  do  you  any  good. 
It  is  in  code.”  The  list  was  in  the  handwriting  of  the  appellant 
and  the  police  were  able  to  decode  almost  all  of  it.  It  was  a 
list  of  street  numbers  and  names  with  various  letters  after  each 
address  indicating  in  each  case  a particular  spot,  for  example, 
“L.D.”  meaning  “left  drain”  and  “F.H.”  meaning  “fire  hydrant”. 
Upon  investigation  the  police  found  a quantity  of  narcotics  of 
the  kind  described  in  the  charge  at  most  of  the  places  shown  on 
the  list.  In  a few  cases  the  police  were  unsuccessful  in  finding 
anything  at  the  place  of  search.  The  places  where  drugs  were 
found  were  public,  such  as  beside  a hydrant  or  drain. 

The  learned  trial  judge  reached  this  conclusion,  as  stated 
by  him:  “.  . . it  is  clear  that  the  circumstances  are  consistent 
with  the  accused  having  committed  an  act  in  respect  to  which 
I find  myself  unable  to  come  to  any  other  rational  conclusion 
than  that  the  accused  was  in  possession  of  these  drugs.” 

The  grounds  of  appeal,  as  argued  on  the  hearing  and  as  stated 
in  the  notice  of  appeal,  are  that:  “There  was  no  evidence  upon 

which  the  learned  trial  Judge  could  have  found  that  the  accused 
was  in  possession  of  narcotics”;  “The  learned  trial  Judge  mis- 
directed himself  on  the  necessary  elements  which  are  required 
to  establish  possession  on  the  part  of  an  accused  person”;  “The 
learned  trial  Judge  misdirected  himself  in  finding  that  the  evid- 
ence was  inconsistent  with  any  other  rational  conclusion  than 
that  the  accused  had  possession  of  narcotics.” 

Counsel  for  the  Crown  does  not  suggest  that  the  appellant 
had  narcotics  in  his  physical  possession,  but  relies  upon  the 
definition  of  “having  in  one’s  possession”  as  set  forth  in  s. 
5(1)  (h)  (ii)  of  The  Criminal  Code,  R.S.C.  1927,  c.  36.  He  argues 
that  the  subsection  can  be  properly  applied  to  the  provisions 
of  s.  4(1)  (d)  of  The  Opium  and  Narcotic  Drug  Act,  1929  (Dom.), 
c.  49,  and  amendments  thereto.  He  contends  that  the  v/ord 
“possession”  as  used  in  the  latter  subsection  must  be  construed 
by  reference  to,  and  application  of,  the  definition  in  s.  5(1)  (h)  (ii) 
of  The  Criminal  Code,  and  that  when  so  construed,  there  is 
ample  evidence  to  support  the  conviction.  He  refers  to  and 
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relies  on  Rex  v.  Lee  Chew,  55  B.C.R.  385,  74  C.C.C.  230,  [1940] 
3 W.W.R.  285,  [1940]  4 D.L.R.  571;  Rex  v.  Cho  Chung,  55  B.C.R. 
234,  74  C.C.C.  250,  [1940]  3 W.W.R.  79,  [1940]  3 D.L.R.  533; 
Rex  V.  Colvin  and  Gladue,  58  B.C.R,  204,  78  C.C.C.  282  at  287, 
[1942]  2 W.W.R.  465,  [1943]  1 D.L.R.  20;  Rex  v.  Lou  Hay 
Hung,  [1946]  O.R.  187,  85  C.C.C.  308,  1 C.R.  274,  [1946]  3 
D.L.R.  111. 

It  is  my  opinion  that  s.  5(l)(h)(ii)  of  The  Criminal  Code 
cannot  be  read  into  The  Opium  and  Narcotic  Drug  Act  as  a 
statutory  definition  of  the  word  “possession”.  I think  that  the 
application  of  that  subsection  is  expressly  controlled  and  limited 
by  the  opening  words  of  the  section,  namely,  “In  this  Act”.  If  it 
had  been  intended  that  the  section  should  apply  to  other  legisla- 
tion passed  by  the  Parliament  of  Canada,  the  words  “any  Act” 
or  “any  other  Act”  as  defined  by  s.  2 of  The  Criminal  Code 
would  have  been  used  instead  of  the  words  “In  this  Act”. 

In  the  cases  referred  to  by  counsel  for  the  Crown,  supra,  the 
provisions  of  s.  5(2)  of  The  Criminal  Code  were  applied  to  s.  4 
of  The  Opium  and  Narcotic  Drug  Act,  1929,  and  amendments 
thereto,  but  no  case  was  cited,  and  I have  been  unable  to  find 
one,  in  which  s.  5(1)  (b)  (ii)  has  been  so  applied. 

But  while,  in  my  opinion,  that  subsection  is  limited  in  appli- 
cation by  the  opening  words  of  the  section  and  therefore  is  not 
properly  applicable  to  s.  4 of  The  Opium  and  Narcotic  Drug 
Act  and  amendments  thereto,  it  does  not  follow  that  the  meaning 
of  the  word  “possession”  in  s.  4 of  the  latter  statute  is  not  wide 
enough  to  include  the  cases  falling  within  s.  5(1)  (b)  (ii)  of  The 
Criminal  Code.  On  the  contrary,  and  apart  altogether  from  the 
provisions  of  that  subsection,  it  is  my  opinion  that  the  meaning 
intended  to  be  given  to  the  word  “possession”  in  s.  4 of  The 
Opium  and  Narcotic  Drug  Act,  1929,  and  amendments  thereto, 
includes  those  cases. 

I think  that  the  word  “possession”,  as  used  in  s.  4 of  The 
Opium  and  Narcotic  Drug  Act  and  amendments  thereto,  should 
be  given  the  meaning  it  had  at  common  law.  It  was  there  used 
in  relation  to  movable  things  in  three  different  senses : firstly,  to 
signify  mere  physical  possession;  secondly,  to  signify  possession 
in  the  legal  sense;  and  thirdly,  to  signify  the  right  to  possession. 
Physical  possession  has  beep  sometimes  described  as  “actual”, 
“manual”  or  “dc  facto”  possession.  Possession  in  the  legal  sense 
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may  exist  without  physical  possession.  It  is  possession  attributed 
in  law  to  a person  and  describes  his  or  her  legal  relation  to  a 
thing  with  respect  to  other  persons.  It  has  sometimes  been 
called  constructive  possession.  The  right  to  possession  has  also 
been  called  “possession”  and  “constructive  possession”.  I do  not 
launch  on  a consideration  of  the  difficulties  encountered  at  com- 
mon law  in  determining  in  the  many  varied  circumstances  the 
question  whether  a person  had  or  had  not  possession  of  a thing. 
Those  difficulties  appear  and  are  the  subject  of  discussion  in  “An 
Essay  on  Possession  in  the  Common  Law”  by  Frederick  Pollock 
and  Robert  Samuel  Wright  (1888).  It  is  sufficient  now  to  say 
that,  in  my  opinion,  at  common  law  having  possession  of  a thing 
included  those  cases  falling  within  s.  5(l)(b)(ii)  of  The  Crim- 
inal Code.  I refer  only  to  Rex  v.  Hands  et  al.  (1887),  16  Cox 
C.C.  188.  It  appears  from  that  case  that  an  “automatic  box” 
was  the  property  of  “Automatic  Box  Company”  and  contained 
cigarettes  belonging  to  one  Shenton.  The  box  and  contents 
were  kept  with  permission  on  the  railway  platform  at  Galway 
station  and  were  physically  in  the  possession  of  the  railway  com- 
pany. The  legal  possession,  however,  was  in  the  owners  of  the 
box.  Reference  to  this  case  is  made  by  the  learned  authors  Pol- 
lock and  Wright,  op.  ait.,  at  p.  120. 

I conclude  that  by  giving  to  the  word  “possession”  the  mean- 
ing and  sense  given  to  it  at  common  law,  and  independent  of 
s.  5(l)(fc>)(ii)  of  The  Criminal  Code,  it  includes,  as  therein 
expressly  provided,  “having  in  any  place,  whether  belonging  to  or 
occupied  by  one’s  self  or  not,  for  the  use  or  benefit  of  one’s  self 
or  of  any  other  person”.  But  “having”  a thing  means  “possess- 
ing” a thing,  and  thus  before  it  can  be  held  that  a person  is  one 
“having  possession”  there  must  be  evidence  to  establish  physical 
possession,  possession  in  the  legal  sense  or  the  right  to  posses- 
sion. There  was,  of  course,  no  evidence  in  the  case  presently 
under  consideration  that  the  accused  had  or  ever  had  actual  or 
physical  possession  of  the  drugs.  Counsel  contends  that  there 
was  evidence  from  which  the  Court  could  properly  find  posses- 
sion in  the  legal  sense  or  at  least  the  right  to  possession.  I 
cannot  reach  that  conclusion.  There  was  no  evidence  showing 
the  relation  of  the  accused  to  the  drugs  with  respect  to  the  rights 
of  any  other  person  or  persons.  It  does  not  appear  that  he  had 
any  right  or  power  to  prevent  any  other  person  or  persons  from 
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taking  physical  possession  of  them  or  to  interfere  in  any  way 
with  such  person  or  persons.  There  was  no  evidence  showing 
that  he  had  any  right  to  possession  of  the  drugs.  He  simply  had 
physical  possession  of  a paper  showing  the  location  of  them. 
Possession  of  that  paper  did  not  constitute  any  right  to  anything 
located  at  a place  described  therein.  There  is  no  evidence  as  to 
how  or  when  the  list  of  places  came  into  the  possession  of  the 
accused,  or  of  the  use  to  which  he  intended  to  put  the  information. 
It  might  be  that  he  obtained  the  information  and  wrote  it  down 
for  some  undisclosed  purpose  during  the  course  of  a telephone 
conversation  after  he  entered  the  telephone-booth.  Perhaps 
he  desired  or  planned  to  get  the  drugs  into  his  possession,  or  he 
may  have  had  the  list  for  some  purpose  or  use  without  any 
intention  to  obtain  possession  of  the  drugs.  The  possession  of 
the  list  is  reasonably  consistent  with  the  conclusion  that  he  did 
not  have  possession  of  the  drugs.  In  my  opinion,  it  could  not  be 
properly  found  that  the  evidence  was  consistent  only  with  the 
guilt  of  the  accused  and  inconsistent  with  any  other  rational 
conclusion. 

The  appeal  should,  therefore,  be  allowed  and  the  conviction 
should  be  quashed. 

Hogg  J.A.  [after  stating  the  nature  of  the  appeal] : — The 
facts  are  not  at  all  complex,  and  in  brief,  are  as  follows: 

Certain  police  officers,  on  the  8th  April  last,  saw  the  appellant 
and  Kelly  go  into  a hotel  and  saw  the  appellant  enter  a telephone- 
booth.  After  a short  interval,  the  two  men  left  the  hotel  and 
were  seized  by  the  police  officers.  The  appellant  was  holding  a 
piece  of  paper  and  endeavoured  to  prevent  the  police  officers  from 
taking  this  away  from  him,  but  they  succeeded  in  doing  so.  The 
appellant  then  said:  “You  got  the  list,  but  it  won’t  do  you 

any  good.  It  is  in  code.”  The  aforesaid  paper  had  written  upon  it 
in  a somewhat  primitive  code,  readily  decipherable  by  the  police 
officers,  a list  of  certain  streets  and  street  numbers  in  the  city 
of  Toronto,  and  a description  of  certain  particular  places,  as 
for  example,  a drain  pipe,  or  a fire  hydrant.  Upon  the  police 
officers  making  an  investigation,  they  found  at  each  of  seven 
of  such  places  five  capsules  of  a drug  commonly  known  as  heroin. 

The  learned  trial  judge  in  his  reasons  for  judgment,  makes 
the  following  rem.arks : 
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“The  question  boils  down  to,  Ts  there  sufficient  evidence 
of  possession?’  ...  As  I understand  the  law,  I think  that  where 
possession  is  charged  it  has  always  been  open  to  prove  what  we 
know  as  ‘constructive  possession’.  Surely  if  a person  has  some- 
thing in  a place  perhaps  known  only  to  himself,  for  his  own  use 
and  benefit,  that  is  possession  just  as  effective  for  all  purposes 
as  having  it  right  in  his  hand. 

“The  cases  indicate  that  manual  possession  is  not  necessary. 
What  the  Court  has  to  consider  is  the  measure  of  control.” 

The  trial  judge  concludes:  “After  considering  the  evidence 
carefully,  it  is  clear  that  the  circumstances  are  consistent  with 
the  accused  having  committed  an  act  in  respect  to  which  I find 
myself  unable  to  come  to  any  other  conclusion  than  that  the 
accused  was  in  possession  of  these  drugs.” 

There  are  several  grounds  of  appeal  set  out  by  counsel  for 
the  appellant,  but  the  principle  ground  is  that  the  evidence  did 
not  establish  that  the  appellant  was  in  possession  of  the  narcotic 
drug  mentioned  in  the  charge  against  him.  As  the  drug  was 
not  in  the  actual  physical  possession  of  the  appellant,  it  was 
argued  on  behalf  of  the  Crown  that  the  facts  showed  that  there 
was  such  possession  by  him  as  is  contemplated  by  s.  5(1)  (h)  (ii) 
of  The  Criminal  Code. 

The  problem  presented  for  solution  in  this  appeal  is  not 
difficult  to  state.  It  resolves  itself  into  the  main  inquiry  as  to 
whether  the  facts  disclosed  by  the  evidence  establish  that  the 
appellant  had  such  possession  of  the  prohibited  drug  as  is 
contemplated  by  The  Opium  and  Narcotic  Drug  Act,  1929,  by 
s.  4(1)  (d)  or  s.  17,  or  whether  there  was  possession  by  the 
appellant  under  the  definition  of  the  term  “having  in  one’s 
possession”  contained  in  s.  5(1)  (h)  (ii)  of  The  Criminal  Code. 

In  the  present  case,  as  there  was  not  that  actual  physical 
possession  of  the  prohibited  drug  by  the  appellant  which  would 
bring  the  matter  of  possession  within  s.  4(1)  (d)  of  the  Act,  the 
effect  of  s.  17  must  be  considered  as  to  whether  there  was  such 
possession  by  the  appellant  as  is  contemplated  by  that  section. 
Section  17  of  The  Opium  and  Narcotic  Drug  Act,  1929,  as  re- 
enacted by  1938,  c.  9,  s.  5,  is  in  the  following  language : 

“Without  limiting  the  generality  of  paragraph  (d)  of  section 
four  of  this  Act,  any  person  who  occupies,  controls  or  is  in 
possession  of  any  building,  room,  vessel,  vehicle,  enclosure  or 
place,  in  or  upon  which  any  drug  or  article  mentioned  in  section 
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eleven  is  found,  shall,  if  charged  with  having  such  drug  or  article 
in  his  possession  without  lawful  authority,  be  deemed  to  have 
been  so  in  possession  unless  he  prove  that  the  drug  was  there 
without  his  authority,  knowledge  or  consent,  or  that  he  was 
lawfully  entitled  to  the  possession  thereof.” 

In  Youck  V.  The  King,  51  Que.  K.B.  407  at  410,  56  C.C.C.  286, 
[1932]  1 D.L.R.  201  {suh  nom.  Tom  Youck  v.  The  King),  Mr. 
Justice  Bond,  speaking  of  this  section,  said: 

“As  a result  of  this  last-mentioned  section,  it  would  appear 
that  a person  is  deemed  to  have  been  in  possession  of  a prohibit- 
ed drug,  where  such  drug,  while  not  actually  in  his  possession  in 
the  ordinary  sense  of  the  word,  is  found  in  any  building,  room, 
vessel,  vehicle,  enclosure  or  place  occupied,  controlled,  or  in  the 
possession  of  such  person.” 

In  Morelli  v.  The  King,  52  Que.  K.B.  440,  58  C.C.C.  120, 
[1932]  3 D.L.R.  611,  also  in  the  Court  of  King's  Bench  in  the 
Province  of  Quebec,  Bond  J.,  in  a consideration  of  s.  4(1)  (d) 
and  s.  17  of  the  aforesaid  statute,  said  at  p.  445 : 

“Here,  again,  a clear  distinction  is  drawn  between  actual 
and  physical  possession,  on  the  one  hand,  and  constructive  or 
indirect  possession  through  control,  on  the  other  hand.” 

In  Rex  V.  Lou  Hay  Hung,  [1946]  O.R.  187,  85  C.C.C.  308, 
1 C.R,  274,  [1946]  3 D.L.R.  Ill,  the  main  question  before  the 
Court  of  Appeal  was  whether  the  accused  occupied  certain 
premises  where  a narcotic  drug  had  been  found.  Robertson  C. J.O. 
said,  at  p.  191:  “The  question  then  arises  whether,  upon  its  true 
construction  that  section  [s.  17]  can  be  applied  to  the  facts  in 
evidence  here.  Was  opium  found  in  a building,  room,  vessel, 
vehicle  or  place  which  the  appellant  occupied,  controlled  or  was 
in  possession  off?” 

The  learned  Chief  Justice  further  said,  at  p.  193:  “In  my 
opinion  the  proper  sense  to  be  attributed  to  the  word  ‘occupies' 
in  s.  17  is  the  limited  sense  that  will  extend  the  section  only  to 
cases  where  there  is  the  element  of  control  of  the  premises  and 
of  their  use  in  the  person  charged.” 

In  the  case  now  under  consideration,  the  appellant  was  not, 
and  could  not  be,  in  possession  of  the  several  places  where  the 
drugs  were  found,  nor  did  he  occupy  any  of  such  places.  The 
character  and  the  nature  of  the  places  mentioned  in  the  aforesaid 
code,  where  drugs  were  discovered,  leads  to  a rejection  of  the 
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conception  of  possession  or  occupation  on  the  part  of  the 
appellant.  Can  it,  nevertheless,  be  said  that  the  appellant  control- 
led, in  the  sense  in  which  this  term  is  used  in  s.  17  of  the  Act. 
each  or  some  of  these  places  to  such  an  extent  that  he  could  be 
deemed  to  have  constructive  possession  of  them  or  any  of  them? 
If  he  were  in  control  of  any  one  of  the  places  where  the  narcotic 
was  located  by  the  police  officers,  whether  such  control  was  direct 
or  was  constructive,  then,  as  he  did  not  prove  that  the  drug  was 
there  “without  his  authority,  knowledge  or  consent,  or  that 
he  was  lawfully  entitled  to  the  possession  thereof”,  the  appellant 
would  be  deemed  to  have  the  drug  in  his  possession  by  reason  of 
the  terms  of  s.  17.  I do  not  think,  for  the  reasons  I have  herein- 
after set  out,  that  the  appellant  can  be  deemed  to  have  had 
possession  of  the  drug  in  question,  under  this  section  of  the 
statute. 

It  is  upon  s.  5(l)(b)(ii)  of  The  Criminal  Code  that  the 
Crown  chiefly  relies.  This  section  reads,  in  part,  as  follows: 

“In  this  Act,  unless  the  context  otherwise  requires, 

“(b)  having  in  one’s  possession  includes  not  only  having  in 
one’s  own  personal  possession,  but  also  knowingly, 

“(ii)  having  in  any  place,  whether  belonging  to  or  occupied 
by  one’s  self  or  not,  for  the  use  or  benefit  of  one’s  self  or  of  any 
other  person.” 

The  provisions  of  this  subsection  may  be  applied,  because 
of  the  provisions  of  s.  28  of  The  Interpretation  Act,  R.S.C.  1927, 
c.  1,  to  the  offences  created  by  The  Opium  and  Narcotic  Drug 
Act,  1929,  as  both  are  Acts  of  the  Parliament  of  Canada. 

In  Simcovitch  v.  The  King,  [1935]  S.C.R.  26,  63  C.C.C.  70, 
[1935]  1 D.L.R.  769,  16  C.B.R.  133,  Duff  C.J.C.  said,  in  a con- 
sideration of  certain  sections  of  The  Bankruptcy  Act:  “True  it 
is,  section  28  [of  The  Interpretation  Act]  lays  down  a rule  of 
interpretation,  and  necessarily,  therefore,  the  provisions  of  the 
Criminal  Code  must  give  way  to  the  enactments  of  the  statute 
to  be  interpreted  to  the  extent  to  which,  by  express  words,  or  by 
necessary  or  reasonable  implication,  such  statute  evinces  an 
intention  to  exclude  those  provisions.  But,  subject  to  this  quali- 
fication, section  191  [of  The  Bankruptcy  Act]  must  be  read  and 
construed  on  the  footing  that  the  provisions  of  the  Criminal  Code 
apply  to  the  offences  created  by  it . . .” 
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In  Rex  V.  Colvin  and  Gladue^  58  B.C.R.  204,  78  C.C.C.  282, 
[1942]  2 W.W.R.  465,  [1943]  ID.L.R.  20,  in  the  Court  of  Appeal 
of  British  Columbia,  the  question  of  the  possession  by  the  accused 
of  a narcotic  drug  was  the  subject  of  the  appeal.  It  was  said 
that  the  provisions  of  s.  5(2)  of  the  Code  must  be  read  with  the 
definition  of  “possession”  in  the  previous  subsection,  5(1)  (b). 

Section  5(1)  (b)  (ii)  of  the  Code,  in  my  opinion,  contemplates 
the  element  of  control  over  the  drug,  for  in  order  that  possession 
of  the  narcotic  could  be  “for  the  use  or  benefit  of  one’s  self  or 
of  any  other  person”,  when  such  drug  is  in  a particular  place  it 
would  necessarily  entail  a degree  of  control  over  the  drug  located 
in  such  place.  The  Crown  contends  that  the  accused  had  this 
constructive  or  indirect  control  over  the  narcotic  drug  found  in 
the  various  places  mentioned,  as  is  required  by  the  aforesaid 
subsection  of  the  Code.  The  application  of  this  provision  of  the 
Code  or  of  s.  17  of  The  Opium  and  Narcotic  Drug  Act,  1929, 
depends  upon  whether  the  facts  brought  out  in  evidence  in  the 
present  appeal  show,  if  this  section  of  the  Code  is  invoked,  a 
control  by  the  appellant  over  the  drugs  found,  or  if  s.  17  is 
sought  to  be  applied,  over  all  or  any  of  the  places  where  the 
prohibited  drug  was  discovered  and  which  were  designated  by 
the  writing  on  the  paper  found  in  the  hand  of  the  appellant  by 
the  police  officers. 

In  Rex  V.  Staples  et  al.,  [1940]  2 W.W.R.  627,  74  C.C.C.  178, 
[1940]  4 D.L.R.  699  (B.C.),  Robertson  J.  defines  the  word 
“control”  as  used  in  The  Combines  Investigation  Act.  This 
statute  is  not  in  pari  materia  with  the  Act  now  under  consider- 
ation but  the  learned  judge  referred  to  the  meaning  given  to  the 
word  by  the  Oxford  Dictionary.  He  said,  at  p.  632:  “When  one 
speaks  of  control  it  means  the  power  to  do  some  positive  thing.” 

Murray’s  New  English  Dictionary,  vol.  2,  at  p.  927,  defines 
“control”  as  follows:  “To  exercise  restraint  or  direction  upon 
the  free  action  of : to  hold  sway  over,  exercise  power  or  authority 
over;  to  dominate,  command.” 

The  appellant  had  nothing  more  than  a list  of  places  set 
down  in  a code  on  a piece  of  paper,  where  subsequently,  after  the 
signs  on  this  paper  were  decoded,  narcotic  drugs  were  located  at 
some  of  the  designated  places.  There  is  no  evidence  to  show 
that  because  the  appellant  had  this  list,  he  had  any  right  to  the 
drugs  or  that  he  could  restrain  any  other  person  from  taking 
the  drugs,  or  that  he  exercised  power  of  any  description  over  the 
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drugs  or  over  the  various  places  where  they  were  found.  The 
aforesaid  subsection  of  The  Criminal  Code  also  requires  that  an 
accused  person  shall  knowingly  have  the  prohibited  drug  in  some 
particular  place.  I cannot  find  evidence  that  points  to  any 
knowledge  the  appellant  had  that  narcotics  were  hidden  in  the 
various  places  aforesaid.  His  remark  to  the  police  officers  when 
the  paper  was  taken  from  his  hand  does  not,  in  my  view,  warrant 
the  conclusion  that  the  appellant  knew  what  the  code  words 
meant.  Those  words  were  not  inconsistent  with  some  reasonable 
and  rational  conclusion  other  than  that  the  appellant  must  be 
held  to  have  had  knowledge  of  what  the  code  signified  and,  there- 
fore, knowledge  of  the  various  places  designated  by  the  said 
code,  and  that  prohibited  drugs  were  located  at  such  places.  It 
would  not  be  unreasonable  to  infer  that  the  appellant  had  writ- 
ten down  the  list  from  the  dictation  of  some  other  person  over 
the  telephone,  as  he  had  just  left  a telephone-booth  when  the 
paper  was  taken  away  from  him,  and  to  infer  that  the  appellant 
was  to  take  this  list  to  someone  who  knew  how  to  translate 
the  code.  There  are  other  inferences  that  could  be  drawn  which 
would  be  consistent  with  conclusions  other  than  that  the 
appellant  had  knowledge  of  what  the  paper  could  be  made  to 
reveal  and,  as  a consequence,  had  knowledge  that  there  were 
narcotic  drugs  located  at  the  several  places  where  they  were 
afterwards  found. 

It  is  hardly  necessary  to  observe  that  it  is  essential  in  a 
criminal  prosecution,  in  order  to  support  a conviction,  that  the 
evidence  must  be  inconsistent  with  any  other  reasonable  hypoth- 
esis than  that  of  the  guilt  of  the  accused.  If  there  was  not  control 
on  the  part  of  the  appellant,  there  could  not  be  constructive  or 
indirect  possession,  on  the  part  of  the  appellant,  of  the  various 
parcels  of  drugs,  required  under  s.  17  of  the  statute,  or  under 
s.  5(1)  (h)  (ii)  of  The  Criminal  Code.  The  character  of  the  con- 
trol or  possession  must  be  of  a nature  which  goes  to  support 
the  charge;  otherwise  the  presumption  of  possession  does  not 
arise:  Rex  v.  Gun  Ying,  65  O.L.R.  369,  53  C.C.C.  378,  [1930] 
3 D.L.R.  925,  per  Mulock  C.J.O. 

To  summarize  the  matter  under  discussion,  my  view  is  that: 
(1)  it  is  obvious  the  possession  of  the  prohibited  drug  contem- 
plated by  s.  4(1)  (d)  of  the  statute  did  not  exist;  (2)  the  appellant 
did  not  have  possession  under  the  terms  of  s.  17  of  the  Act; 
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(3)  the  appellant  had  not  such  constructive  or  indirect  control 
over  the  narcotics  in  question  as  would  be  necessary  to  bring 
him  within  s.  5(1)  (b)  (ii)  of  the  Code. 

I think  the  appeal  must  be  allowed  and  the  conviction 
quashed. 

Conviction  quashed. 

Solicitors  for  the  appellant:  Kimber  & Dubin,  Toronto. 
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Arnold  et  al.  v.  Georgas  et  al.,  708. 


CONTRACTS. 

Validity  — Declaring  Invalidity 
on  Grounds  of  Public  Policy  — Care 
to  be  Exercised  by  Court. 

Re  Noble  and  Wolf,  579. 

Inducing  Breach  of  Contract  — 
Actionability  as  Tort  — Nature  and 
Foundation,  of  Cause  of  Action. 

Fokuhl  V.  Raymond  et  al.,  367. 


CRIMINAL  LAW. 

Breach  of  Trust  by  Public  Officer 
— Who  is  Public  Officer — Dominion 
Government  Employee  — The  Crim- 
inal Code,  R.S.C.  1927,  c.  36,  ss. 
2(33),  160 — What  Breaches  of  Trust 
Punishable  under  Section — Negli- 
gence. 

Rex  V.  McMorran,  384. 

Carnal  Knowledge  of  Young  Girl 

— Previous  Chaste  Character  — 
Direction  to  Jury  — Matters  to  be 
Considered  — The  Criminal  Code, 
s.  301. 

Rex  V.  Johnston,  290. 

Conspiracy  to  Commit  Indictable 
Offence  — Sufficiency  of  Indictment 

— Illegal  Importation  of  Automo- 
biles into  Canada  — The  Customs 
Act,  R.S.C.  1927,  c.  42,  ss.  184,  194, 
203  — Receiving  Stolen  Automobiles 

— The  Criminal  Code,  ss.  377,  399, 
573. 

Rex  V.  Binder,  607.'  _ 

Incest  — Proof  of  Relationship  — 
Hearsay  — Admission  by  Accused 

— The  Criminal  Code,  s.  204. 

Rex  V.  Schmidt  or  Smith,  198. 

Manslaughter  — Charge  to  Jury 

— Questions  of  Fact  to  be  Sub- 
mitted — Distinction  between  Civil 
and  Criminal  Negligence  — The 
Criminal  Code,  s.  247. 

Rex  V.  Welch,  884. 

Procuring  — Meaning  of  “unlaw- 
ful carnal  connection”  — The  Crimi- 
nal Code,  s.  216(a). 

Rex  V.  Robinson,  857. 

Theft  — Special  Kinds  of  Theft  — 
Stealing  in  Dwelling-house  — Neces- 
sity for  Establishing  Value  of  Chat- 
tels — Included  Offences  — The 
Criminal  Code,  ss.  380(a),  386. 

Rex  V.  Steele,  174. 

Rules  of  Court  — Powers  of  Court 
to  Make  Rules — The  Criminal  Code, 
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CRIMINAL  Continued 

s.  576  — Invalidity  of  Rule  'purport- 
ing to  Grant  Right  of  Appeal  in 
Certiorari. 

Rex  V.  Ashton,  599. 

Summary  Trials  of  Indictable 
Offences  — Discretion  of  Magistrate 
— Offences  'within  s.  773  of  The 
Criminal  Code  Tried  on  Indictment 
— Inapplicability  of  s.  778  to  Punish- 
'ment. 

Rex  V.  Steele,  174. 

Summary  Trials  of  Indictable 
Offences  — Trial  Without  Consent 
of  Accused  — Maximum  Sentence  — 
Inmate  of  Bawdy  House  — The 
Criminal  Code,  ss.  229,  113(f), 

777(c)  (as  re-enacted  by  1943-44,  c. 
23,  s.  18),  778,  779  (as  amended  by 
1939,  c.  30,  ss.  20,  21) — The  Prisons 
and  Reformatories  Act,  R.S.C.  1927, 
c.  163,  ss.  46,  57,  59. 

Rex  V.  Tremblay,  348. 

Speedy  Trials  of  Indictable  Of- 
fences — Election  — Form  — The 
Criminal  Code,  ss.  827  (as  amended 
by  1943-44,  c.  23,  s.  25  and  1947,  c. 
55,  s.  28),  696,  836,  837  (all  as 
amended  by  1938,  c.  44,  ss.  37,  43, 
44). 

Rex  V.  Binder,  607. 

Trial  — Accused  Not  Represented 
by  Counsel  — Abolition  of  Accused’s 
Right  to  Make  Unsworn  Statement 
from  Dock  — The  Canada  Evidence 
Act,  R.S.C.  1927,  c.  59,  s.  4. 

Rex  V.  Bluske,  129. 

Charge  to  Jury  — Charge  as  to 
Circumstantial  Evidence — Evidence 
mainly  Direct  — Inapplicability  of 
Rule  in  Hodge’s  Case  — Charge  as 
to  Reasonable  Doubt. 

Rex  V.  Sears,  9. 

Charge  to  Jury  — Right  of  Trial 
Judge  to  Express  Opinion  as  to 


CRIMINAL  LXSN— Continued 

Credibility — Effect  of  Record  of  Pre- 
vious Convictions. 

Rex  V.  Borland,  913. 

Appeals  from  Convictions  — Mis- 
direction— When  Acquittal  Directed 
instead  of  New  Trial  — Verdict  Un- 
satisfactory or  not  Supported  by 
Evidence  — The  Criminal  Code,  s. 
1014(1) (a). 

Rex  V.  Lovering,  565. 

Appeals  — Substitution  of  Differ- 
ent Conviction  — Included  Offence 
— Theft. 

Rex  V.  Steele,  174. 

Appeal  by  Attorney-General  — • 
Questions  of  Law  alone  — Dismissal 
of  Charge  by  Trial  Judge  at  Close 
of  Crown’s  Case  — Speedy  Trial  — 
The  Criminal  Code,  ss.  825(3),  835; 
s.  1013(4),  as  re-enacted  by  1930,  c. 
11,  s.  28. 

Rex  V.  Morabito,  528. 


DAMAGES. 

Assessment  by  Jury  — Review  by 
Court  of  Appeal. 

WiKSECH  V.  General  News  Com- 
pany AND  Leith,  105. 


DEVOLUTION  OF  ESTATES, 

Succession  on  Intestacy  — Colla- 
terals — Degrees  of  Relationship  — 
Uncle  and  Niece  — The  Devolution 
of  Estates  Act,  R.S.O.  1937,  c.  163, 
s.  29. 

Re  Bailey,  127. 


DIVORCE  AND  MATRIMONIAL 
CAUSES. 

Desertion  — Offer  to  Return  — 
Good  Faith  — History  of  Court’s 
Jurisdiction  to  Award  Alimony  — • 
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DIVORCE  AND  MATRIMONIAL 
CAUSES — Continued 

The  Judicature  Acts,  R.S.O.  1897,  c. 
51,  s.  34;  R.B.O.  1937,  c.  100,  s.  2. 

Stephens  v.  Stephens,  807. 

Alimony  and  Maintenance — Secur- 
ity by  Husband  — Discretion  of 
Court  — Interests  of  Wife  — Terms 
of  Order  — The  Matrimonial  Causes 
Act,  R.8.O.  1937,  c.  208,  ss.  1,  2,  5. 

Hanley  v.  Hanley  et  al.,  827. 

Annulment  of  Marriage  — Suffici- 
ency of  Evidence  of  Impotence  — 
Refusal  of  Defendant  to  Submit  to 
Medical  Examination  — Length  of 
Cohabitation. 

Jones  v.  Jones,  22. 

Bars  to  Relief  — Collusion  — De- 
fendant in  reality  Suing  in  Plain- 
tiffis  Name-Other  Bars — Conduct 
of  Plaintiff  Conducing  to  Adultery 
— Connivance. 

McLean  v.  McLean  and  McLel- 
LAN,  691. 


DRAINAGE. 

Diversion  and  Enclosing  of  Stream 
by  Municipality — Consequent  Flood- 
ing — Liability  of  Municipality  — 
Whether  Work  Done  under  Statu- 
tory Authority — The  Municipal  Act, 
R.S.O.  1937,  c.  266,  ss.  347,  349,  404 
(7). 

Canadian  Westinghouse  Com- 
pany Limited  v.  The  City  of  Hamil- 
ton, 144. 


ESTOPPEL, 

Estoppel  in  pais  — Immateriality 
of  Mistake  on  Part  of  Person  whose 
Acts  Induce  Conduct — No  Intention 
to  Mislead  or  Deceive  Required. 

McGugan  et  al.  V.  Turner  et  al., 
216. 


EVIDENCE. 

Swearing  Witnesses  — Position 
where  Witness  Objects  to  be  Sworn 

— The  Canada  Evidence  Act,  R.S.C. 
1927,  c.  59,  s.  14. 

Rex  V.  Bluske,  129. 

Unsworn  Evidence  of  Children  — 
Prerequisites  to  Reception  — In- 
quiry to  be  Made  by  Judge  or  Magis- 
trate — The  Criminal  Code,  R.S.C. 
1927,  c.  59,  s.  16. 

Rex  V.  Pawlyna,  226. 

Cross-Examination  as  to  Credit  — 
Previous  Convictions  — Effect  of 
Record  as  to  Credibility  — Charge 
to  Jury  — The  Canada  Evidence  Act, 

s.  12. 

Rex  V.  Borland,  913. 

Comment  on  Failure  of  Accused 
to  Testify  — Inapplicability  of  Pro- 
hibition to  Trial  without  Jury  — The 
Canada  Evidence  Act,  s.  4(5). 

Rex  V.  Binder,  607. 

Confessions  and  Admissions  — 
Admissibility  in  Evidence  — State- 
ment Made  to  Police  Officer  during 
Investigation. 

Rex  V.  Johnston,  290. 

Corroboration  — When  Required 

— Rule  of  Practice  in  Trials  for 
Rape  — Functions  of  Judge  and 
Jury  — Effect  of  Misdirection  as  to 
what  Evidence  Corroborative. 

Rex  V.  Lovering,  565. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

Carrying  on  Business  of  Deceased 
— Rights  of  Trade  Creditors  against 
General  Estate  — Terms  of  Direc- 
tion to  Executors  — Subrogation. 

Re  Robertson,  764. 
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FATAL  ACCIDENTS. 

Limitation  of  Actions — The  Fatal 
Accidents  Act,  R.8.0.  1937,  c.  210, 
ss.  5,  7 — Action  arising  out  of  Non- 
repair of  Highway  — The  Municipal 
Act,  R.8.0.  1937,  c.  266,  s.  480(1), 
(2). 

Whittington  v.  The  County  of 
Middlesex,  419. 


FIRES. 

Liability  for  Outbreak  and  8pread 
— Fire  Accidental  in  Origin,  but 
Damages  Caused  by  Negligence  con- 
tinuing after  Outbreak  — Precau- 
tions Required  in  Hotels  — The 
Accidental  Fires  Act,  R.8.0.  1937, 
c.  161,  s.  1. 

Zawyrucha  V.  Red  Lake  Hotel 
Company  Limited,  1. 

Liability  — Negligence  — Use  of 
Gasoline-operated  Truck  in  Freight 
8hed  — Condition  of  Premises  — 
The  Accidental  Fires  Act,  s.  1 — 
Meaning  of  accidentally’’  — Volenti 
non  fit  injuria. 

Canadian  National  Railway  Com- 
pany V.  Canada  Steamship  Lines 
Limited,  311. 


HABEAS  CORPUS. 

Committal  under  Dominion  8tat- 
ute  — Matters  before  Court  — Cer- 
tiorari in  aid  — Whether  Evidence 
to  be  Examined  — The  Habeas 
Corpus  Act,  1866  (Can.),  c.  45,  s.  5. 

Re  Robinson,  487. 


HIGHWAYS. 

Liability  for  Non-repair  — Notice 
of  Dangerous  Condition  — Notice 
Imputed  from  Lack  of  Adequate 
Inspection  in  Area  of  Potential 
Danger  — Liability  of  Department 


HIGHWAYS — Continued 

of  Highways  — The  Highway  Im- 
provement Act,  R.8.0.  1937,  c.  56, 
s.  75. 

Gardam  et  al.  V.  The  King;  Twa 
ET  AL.  V.  The  King,  61,  641. 

Action  against  Municipality  for 
Non-repair  — Limitation  of  Action 
— The  Municipal  Act,  R.8.0.  1937, 
c.  266,  s.  480(1),  (2)  — The  Fatal 
Accidents  Act,  R.8.0.  1937,  c.  210, 
ss.  5,  7. 

Whittington  v.  The  County  of 
Middlesex,  419. 


HOTELS. 

Liability  in  Case  of  Fire — Implied 
Warranty  as  to  Fitness  of  Premises 
— Provision  of  Adequate  Fire-fight- 
ing Equipment  — Alarm  in  Case  of 
Fire  — Limitation  of  Liability  for 
Damage  to  Personal  Property  — 
The  Hotel  Fire  Accidents  Preven- 
tion Act,  R.8.0.  1937,  c.  320,  s.  4 — 
The  Innkeepers  Act,  R.8.0.  1937,  c. 
241,  ss.  3,  5. 

Zawyrucha  v.  Red  Lake  Hotel 
Company  Limited,  1. 


HUSBAND  AND  WIFE. 

Conveyance  from  Husband  to 
Wife  — Presumption  of  Advance- 
ment — When  Resulting  Trust  to  be 
Presumed. 

Walsh  v.  Walsh,  81. 


IMMIGRATION. 

Deportation  — Powers  and  Duties 
of  Board  of  Inquiry  — Evidence  — 
Limits  of  Court’s  Power  of  Review 
— The  Immigration  Act,  R.8.C.  1927, 
c.  93,  ss.  14,  15,  16  (as  amended  by 
1937,  c.  34,  s.  8),  23. 

Re  Robinson,  487. 
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INFANTS, 

Actions  against  — Validity  of 
Judgment  in  Tort  where  Infant 
Defendant  not  Assisted  by  Guardian 
ad  litem. 

Re  MacBeth  v.  Curran,  444. 

Custody  — Jurisdiction  of  Courts 

— Residence  and  Domicile  of  Par- 
ents and  Infant  — Welfare  of  Child 

— Procedure  — Habeas  Corpus  ■ — 
Application  for  Custody  — Trial  of 
Issue — The  Infants  Act,  R.8.0,  1937, 
c.  215,  s.  1(1). 

Re  McKee;  McKee  v.  McKee,  658. 

Neglected  Children  — Jurisdiction 
of  Judge  under  Act  — Order  for 
Maintenance  not  Made  at  Time  Chil- 
dren Declared  Neglected  — Right  to 
Make  Order  after  Lapse  of  Time  — 
Whether  Judge  functus  officio — The 
Children’s  Protection  Act,  R.8.0. 
1937,  c.  312,  s.  10(1),  (9). 

Re  Fisher  Infants,  429. 


INSURANCE, 

Agents  — Application  Written  by 
Agent — Falsity  of  Answers — Whe- 
ther Agent’s  Knowledge  to  be  Im- 
puted to  Insurer. 

Salata  V.  The  Continental  In- 
surance Company,  270. 

Variations  in  8tatutory  Conditions 
— Distinction  from  Definition  or 
Limitation  of  Risk  — The  Insurance 
Act,  R.8.0.  1937,  c.  256,  ss.  212,  215. 

Webber  y.  Protective  Association 
OF  Canada,  719. 

Accident  and  8ickness  Disability 
Policy — Conditions  of  Indemnity — 
Whether  Insured  “strictly  confined 
within  the  house.” 

Webber  v.  Protective  Association 
OF  Canada,  719. 

Automobile  Third  Party  Liability 
Policy  — Injury  to  Person  Riding  in 


INSURANCE — Continued 

Automobile  — Terms  of  Policy  — 
Insurer  Undertaking  Defence  of 
Action  against  Insured  — Action  by 
Victim  against  Insurer  — Estoppel 
— The  Insurance  Act,  ss.  201,  203, 
205(1). 

Harrison  v.  The  Ocean  Accident 
& Guarantee  Company  Limited,  499. 

Life  — Beneficiaries  — Change 
from  Preferred  to  Ordinary  Bene- 
ficiary — Form  of  Consent  by  Bene- 
ficiary — Writing  — The  Insurance 
Act,  ss.  151(1),  156,  157,  165(1),  169. 

Re  Rowan  and  Metropolitan 
Life  Insurance  Company,  937. 

Life  Insurance  — Rights  of  Pre- 
ferred Beneficiary — Policy  Assigned, 
with  Consent  of  Beneficiary,  as 
8ecurity  for  Loan  — Bankruptcy  of 
Insured  — 8atisfaction  of  Loan  — 
The  Insurance  Act,  ss.  153,  156(1). 

Re  Nakashidze,  254. 

Fire — Misrepresentation  and  Con- 
cealment — Description  of  Premises 
where  Insured  Goods  8tored  — Ab- 
sence of  Fraud — The  Insurance  Act, 
s.  106,  stat.  con.  1. 

Salata  v.  The  Continental  In- 
surance Company,  270. 


INTOXICATING  LIQUORS, 

Bringing  Liquor  into  Prohibition 
County  — The  Canada  Temperance 
Act,  R.8.C.  1927,  c.  196,  s.  llB(l) 
(c),  (2). 

Rex  V.  Ashton,  599. 


JOINT  TENANCY  AND  TENANCY 
IN  COMMON. 

When  8urvivorship  Excluded  ■ — 
Right  to  Rents  and  Profits  — The 
Limitations  Act,  R.8.0.  1937,  c.  118, 
s.  31. 

McLaughlin  v.  Mitchell  et  al., 
330. 
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JUDGMENTS  AND  ORDERS. 

Setting  Aside  — Consent  Judg- 
ment — Procedure  — Rule  523. 
Russell  v.  Brown,  835. 


LABOUR  LAW. 

Liability  of  Trade-union  Officials 
Inducing  or  Attempting  to  Induce 
Breach  of  Contract  between  Em- 
ployer and  Employees  or  between 
Employer,  as  Subcontractor,  and 
General  Contractor  — Immateriality 
of  Defendant’s  Motive  — Distinction 
between  this  Action  and  Action  for 
Conspiracy  to  Injure  Plaintiff  in  his 
Business. 

Fokuhl  V.  Raymond  et  al.,  367. 


LANDLORD  AND  TENANT. 

Tenancy  Arising  by  Operation  of 
Law  from  Overholding  and  Pay- 
ment and  Acceptance  of  Rent  — 
Nature  of  Tenancy  thus  Created. 

Grumbacher  V.  Booster  Nut 
Limited,  945. 

Tenancy  by  Operation  of  Law  — 
Tenant  Remaining  in  Possession 
and  Paying  Rent  after  Expiration  of 
Term  Certain  — Reduction  of  Ren- 
tal, by  Agreement,  during  Original 
Term — Effect. 

Canadian  Perfect  Garment  Com- 
pany Limited  v.  Madorsky,  881. 


LIMITATION  OF  ACTIONS. 

Acquisition  of  Title  by  Prescrip- 
tion — Nature  of  Acts  of  Posses- 
sion Required. 

Stackhouse  v.  Morin,  864. 

Declaration  of  Ownership  of  Land 
and  Judgment  for  Rents  and  Profits 
— When  Cause  of  Action  Arose  — 


LIMITATION  OF  ACTIONS— 

Continued 

The  Limitations  Act,  R.S.O.  1937,  c. 
118,  s.  31. 

McLaughlin  v.  Mitchell  et  al., 
330. 

Special  Statutory  Provisions  — 
Action  against  Municipality  for 
Damages  arising  from  Non-repair 
of  Highway  — Action  by  Adminis- 
trator under  The  Fatal  Accidents 
Act,  R.S.O.  1937,  c.  210  — The  Muni- 
cipal Act,  R.S.O.  1937,  c.  266,  s.  480 
(1),  (2). 

Whittington  v.  The  County  of 
Middlesex,  419. 


MOTOR  VEHICLES. 

Liability  of  Owner — Absolute  Lia- 
bility where  Car  Driven  by  Owner’s 
Chauffeur  — Who  is  “chauffeur” 
within  Act  — The  Highway  Traffic 
Act,  R.S.O.  1937,  c.  288,  ss.  1(1)  (aa) 
{as  relettered  by  1947,  c.  45,  s.  1), 
47(1). 

Clayton  v.  Raitar  Transport 
Limited,  897. 

Negligence  — Duty  on  Meeting 
Vehicle  — Right  of  Driver  to  Expect 
Half  of  Road  Free  — “Onus  of  ex- 
planation” — The  Highway  Traffic 
Act,  s.  39(7). 

Motorways  Ltd.  v.  Simpson  et  al., 
360. 

Rules  of  the  Road  — Right-of-way 
at  Intersections  — Distinction  be- 
tween Entering  and  Approaching 
Intersection  at  Same  Time  — Posi- 
tion of  Vehicle  first  Entering  — 
The  Highway  Traffic  Act,  s.  39(1). 

Gibb  et  al.  v.  The  Sandwich, 
Windsor  and  Amherstburg  Rail- 
way Company  et  al.;  Mansfield  et 
AL.  V.  The  Sandwich,  Windsor  and 
Amherstburg  Railway  Company  et 
AL.,  453. 
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MOTOR  VEHICLES— Continued 

Proof  of  Negligence  — Statutory 
Onus  — Applicability  where  Driver, 
or  his  Passenger,  Sues  Highway  Au- 
thorities — The  Highway  Traffic 
Act,  s.  48. 

Gardam  et  al.  V.  The  King;  Twa 
ET  AL.  V.  The  King,  61. 

Unsatisfied  Judgment  Fund  — 
What  Matters  to  he  Considered  by 
Judge  on  Application  for  Payment 
out  of  Fund  — Proceedings  Anterior 
to  Judgment  — The  Highway 
Trojffic  Act,  s.  93b,  as  enacted  by 
1947,  c.  45,  s.  16  — Costs  of  applica- 
tion. 

Re  MacBeth  v.  Curran,  444. 


MUNICIPAL  CORPORATIONS. 

Drainage  Worhs  — Diverting 
Course  of  Natural  Stream  — Lia- 
bility for  Consequent  Flooding  — 
Whether  Work  Done  under  Statu- 
tory Authority  — Effect  of  Absence 
of  By-law  — The  Municipal  Act, 
R.S.O.  1937,  c.  266,  ss.  347,  349,  404 
(7). 

Canadian  Westinghouse  Com- 
pany Limited  v.  The  City  of  Hamil- 
ton, 144. 


NARCOTIC  DRUGS. 

Possession  — What  Constitutes  — 
Whether  s.  5(1)  of  The  Criminal 
Code,  R.S.C.  1927,  c.  36,  applicable — 
The  Opium  and  Narcotic  Drug  Act, 
1929  {Dorn.),  c.  49,  ss.  UDid),  17 
(as  re-enacted  by  1938,  c.  9,  s.  5). 

Rex  V.  Martin,  962. 


NEGLIGENCE. 

Contributory  Negligence  — Vol- 
enti non  fit  injuria  — Limits  of 
Application. 

Canadian  National  Railway  Com- 
pany V.  Canada  Steamship  Lines 
Limited,  311. 


NEGLIGENCE — Continued 

Dangerous  Premises  — Extent  of 
Duty  towards  Licensee. 

MacDonald  . v.  The  Town  of 
Goderich  et  al.,  751. 

Liability  of  Occupant  of  Premises 
to  Licensee  — Negligence  by  Em- 
ployee of  Occupant. 

Nault  V.  Baker  Brothers  Com- 
pany Limited,  813. 

Dangerous  Premises  — Liability 
— Demised  Premises  — Liability  of 
Lessor  and  Lessee  to  Third  Persons. 

MacDonald  v.  The  Town  of  God- 
erich ET  AL.,  751. 

Evidence  — Res  ipsa  loquitur  — 
Whether  Principle  Applicable  — 
Charge  to  Jury. 

Interlake  Tissue  Mills  Co. 
Limited  v.  Salmon  and  Beckett, 
950. 

Fatal  Accidents  — Contributory 
Negligence  of  Deceased  — Whether 
Damages  to  be  Apportioned  — Posi- 
tion of  Administratrix  in  Action  — 
The  Negligence  Act,  R.S.O.  1937,  c. 
115,  ss.  2,  3 — The  Fatal  Accidents 

WiKSECH  V.  General  News  Com- 
pany AND  Leith,  105. 


NUISANCE. 

Emanation  of  Offensive  Odours — 
Interference  with  Enjoyment  of 
Property. 

McKie  V.  The  K.  V.  P.  Company 
Limited,  398. 


PARTIES. 

Effect  of  Bringing  Action  in  Name 
of  Business  which  is  not  a Legal 
Entity  — Rules  100,  108(1),  134. 

Kaltenbach  V.  Frolic  Industries 
Limited,  116. 
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PARTNERSHIP. 

Registration  — Individual  Carry- 
ing on  Business  in  Name  Other  than 
his  Own  — Action  Brought  in  Busi- 
ness Name — The  Partnership  Regis- 
tration Act,  R.S.O.  1937,  c.  189,  s.  8; 
s.  9,  as  re-enacted  by  1941,  c.  41,  s.  3. 

Kaltenback  V.  Frolic  Industries 
Limited,  116. 


PLEADINGS. 

Amendment  — Raising  New  De- 
fence after  Trial  — Absence  of  In- 
justice to  Plaintiff  — Terms. 

Robertson  and  Robertson  v. 
Joyce,  696. 


POLICE. 

Duties  and  Liabilities  — Attempt 
to  Arrest  — Shooting  in  Endeavour 
to  Prevent  Escape  — The  Criminal 
Code,  R.S.C.  1927,  c.  36,  ss.  30,  41  — 
The  Police  Act,  1946  iOnt.),  c.  72, 
s.  35. 

Robertson  and  Robertson  v. 
Joyce,  696. 


POWERS  OF  APPOINTMENT. 

Unlimited  Power  of  Appointment 
of  Income  — Effect  of  Appointment 
as  to  Principal  of  Fund. 

Re  Jeffery,  735. 


PRACTICE. 

Writ  of  Summons  — Service  Out 
of  Ontario  — What  Must  Appear  on 
Application  for  Leave  to  Issue  Con- 
current Writ  for  Service  Out  — 
Discretion  of  Court  — Sufficiency  of 
Affidavit  — Rules  25,  26. 

Empire-Universal  Films  Limited 
ET  AL.  V.  Rank  et  al.,  235. 


PUBLIC  UTILITIES. 

Powers  — Purchase  of  Land  and 
Buildings  — Necessity  for  Approval 
of  Provincial  Commission  — Muni- 
cipal Commission  as  Agent  of  Muni- 
cipality — The  Power  Commission 
Act,  R.S.O.  1937,  c.  62,  s.  95a,  as  en- 
acted by  1946,  c.  73,  s.  14  — The 
Public  Utilities  Act,  R.S.O.  1937,  c. 
286,  ss.  17,  36,  37,  62. 

Collins  v.  The  Hydro-Electric 
Commission  of  Renfrew,  29. 


QUO  WARRANTO. 

To  What  Offices  Remedy  Applic- 
able — Member  of  Niagara  Falls 
Bridge  Commission. 

Rex  ex  rel.  Haines  v.  Hanniwell, 
46. 


REAL  PROPERTY. 

Determination  of  Boundaries  — 
Monument ation  — Conflict  between 
Plan  and  Posts  Placed  by  Surveyor 
— The  Surveys  Act,  R.S.O.  1937, 
c.  232,  ss.  10(1),  (2),  11,  12(1),  (3)  — 
The  Registry  Act,  R.S.O.  1937,  c. 
170,  s.  83(2),  (3),  (4). 

Elliott  v.  Eastwood  et  al.,  903. 

Crown  Grant  of  Land  Bounded  by 
Stream  — Effect  as  Including  Bed 
of  Stream  to  Centre  — Absence  of 
Evidence  of  Contrary -Intention. 

Derro  V.  Dube  and  Boulet,  52. 

Title  — Deeds  of  Same  Date  — 
Registration  — Understanding  and 
Intention  of  Parties  — Land  Boun- 
ed  by  Running  Stream  — The  Regis- 
try Act,  R.S.O.  1937,  c.  170,  ss.  73,  74, 
77. 

Stackhouse  v.  Morin,  864. 

Restrictive  Covenants  — Validity 
— Covenant  against  Selling  to  Jews, 
Negroes,  etc.  — Certainty  — Limi- 
tation as  to  Time  — Public  Policy. 

Re  Noble  and  Wolf,  579. 


984 


Ontario  Reports. 


[1948] 


REAL  VROmiCIY— Continued 

Possessory  Title  — Acts  of  Pos- 
session — Mutual  Mistake  — Pos- 
session not  Required  by  Statute  to 
be  Adverse  — The  Limitations  Act, 
R.S.O.  1937,  c.  118,  ss.  4,  15. 

McGugan  et  al.  V.  Turner  et  al., 
216. 


SALE  OF  LAND. 

Duty  of  Disclosure  by  Vendor  — 
Defects  in  Title  — Agreement  to 
Purchase  ‘^subject  to  restrictions’^  — 
Building  already  Erected  by  Vendor 
in  Breach  of  Restrictions— Repudia- 
tion by  Purchaser. 

McAleer  et  al.  V.  Desjardine  et 
AL.,  557. 


SCHOOLS. 

Assessment  for  School  Rates  — 
Public  and  Separate  School  Sup- 
porters — Notice  to  Town  Clerk  — 
Support  of  Separate  School  in  Un- 
organized Territory  — ■ The  Separate 
Schools  Act,  R.S.O.  1937,  c.  362,  s. 
55 — The  Municipal  Act,  R.S.O.  1937, 
c.  266,  s.  Km) — The  Interpretation 
Act,  R.S.O.  1937,  c.  1,  s.  34. 

Re  Gagnon  et  al.  and  Studer,  634. 


SECURITffiS. 

Powers  and  Functions  of  Ontario 
Securities  Commission  — Action  by 
Chairman  — Hearing  and  Review 
by  Commission  — Procedure  — 
Evidence  — What  Contentions  Open 
on  Appeal  — The  Securities  Act, 
1945  iOnt.),  c.  22,  ss.  3,  9,  10,  27,  44, 
45,  46,  47. 

Re  The  Securities  Act  and  Gardi- 
ner ET  AL.,  71. 

SETTLEMENTS. 

Construction  of  Deeds  — Intention 
of  Settlor. 

Re  Jeffery,  735. 


SUCCESSION  DUTIES. 

Property  Exempt  from  Duty  — 
Annuity  or  Other  Payment  Bought 
by  Deceased  in  his  Lifetime  — Crea- 
tion of  Insurance  Trust  — The  Suc- 
cession Duty  Act,  1939,  2nd  sess. 
iOnt.),  c.  1,  ss.  Kp)  {as  amended  by 
1940,  c.  1,  s.  1),  4(1)  (j),  5. 

Re  Carr,  284. 


SURROGATE  COURTS. 

Jurisdiction  of  Judge  in  Chambers 
— Trial  of  Issue  as  to  Validity  of 
Will. 

Re  Burningham;  Entwistle  v. 
Burningham  et  al.,  137. 

Appeals  — Order  of  Judge  in 
Chambers  — The  Surrogate  Courts 
Act,  R.S.O.  1937,  c.  106,  s.  29(1),  (3). 

Re  Burningham;  Entwistle  v. 
Burningham  et  al.,  137. 


TAXATION. 

Municipal  Real  Property  Assess- 
ment — Appeals  to  County  Judge 
and  Ontario  Municipal  Board  ■ — 
Appeal  by  Municipality  — Necessity 
for  Service  of  Notice  of  Appeal  ■ — 
The  Assessment  Act,  R.S.O.  1937,  c. 
272,  s.  84;  ss.  76-83,  85,  86. 

Otaco  Limited  v.  The  Town  of 
Orillia,  37. 

Excess  Profits  Tax  — Refundable 
Portion  — Tax  on  Business  Carried 
on  by  Executors  — Destination  of 
Refundable  Portion  when  Repaid  to 
Executors — The  Excess  Profits  Tax 
Act,  1946  (Dom.),  c.  32,  as  amended 
by  1942,  c.  26. 

Re  Robertson,  764. 


TRADE  MARKS. 

Rights  of  Registered  Owner  — 
What  Constitutes  Infringement  — 
Use  “in  association  with  wares”  — 
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TRADE  MARKS— Continued 

Order  to  Restrain  Use  in  Defend- 
ant’s Premises  or  on  Stationery  and 
Advertising  — The  Unfair  Competi- 
tion Act,  1932  (Dom.),  c.  38,  ss. 
2(m),  3,  4,  5,  6,  17  — The  Trade 
Marks  Act,  1938  {Imp.),  c.  22,  s.  4. 

Wembley  Inc.  v.  Wembley  Neck- 
wear Co.^  341. 


TRADE  AND  TRADE  NAMES. 

Passing  Off — Confusion  in  Names 

— Similarity  or  Identity  of  Busi- 
nesses — Defendant  not  Trading  in 
Own  Name — Absence  of  Good  Faith 

— Intention  to  Deceive. 

A.  A.  Allan  & Co.  Limited  v. 
Kates  and  Conson,  472. 


TRUSTS  AND  TRUSTEES. 

Charitable  Trusts  — Validity  — 
Discretion  of  Trustees  — Vesting. 

Re  Doering,  923. 

Resulting  Trust  — How  Presump- 
tion Rebutted  — Husband  and  Wife 
— Suggestion  of  Intention  to  De- 
fraud Creditors. 

Walsh  v.  Walsh,  81. 

Appointment  of  Trustees — Special 
Provision  in  Will  — Trustees  to  be 
Appointed  for  Particular  Purpose — 
Invalidity  of  Appointment  before 
Purpose  Capable  of  Performance  — 
Possibility  of  Valid  Appointment 
notwithstanding  Previous  Invalid 
Appointment. 

Re  Robertson,  764. 

Discretion  of  Trustees  — Absolute 
Discretion  Given  by  Trust  Deed  — 
Persisting  Obligation,  on  Trustees  to 
Act  according  to  Law  and  subject  to 
Direction  of  Court  — Failure  to  Set 
up  Trust  Fund  as  Directed  or  Exer- 
cise other  Powers  — Interest. 

Re  Jeffery,  735. 


WATERS  AND  WATERCOURSES. 

Crown  Grant  of  Land  Described 
as  Bounded  by  Non-navigable 
Stream  — Effect  as  Including  Bed 
of  Stream  to  Centre  — Absence  of 
vidence  of  Contrary  Intention. 

Derro  V.  Dube  and  Boulet,  52. 

Land  Described  in  Deed  as 
Bounded  by  Running  Stream  — 
Presumption  that  Title  Extends  to 
Middle  of  Stream. 

Stackhouse  v.  Morin,  864. 

Rights  of  Riparian  Owners — Re- 
straining Interference  with  Enjoy- 
ment and  Use  of  Flow  — Damages 
— Rights  of  Fishing. 

McKie  V.  The  K.  V.  P.  Company 
Limited,  398. 


WILLS. 

Validity  — Burden  of  Proof  where 
Validity  Disputed. 

Re  Burningham;  Entwistle  v. 
Burningham  et  al.,  137. 

^‘Mutual”  Will  — Implied  Agree- 
ment not  to  Revoke  — Effect  of 
Subsequent  and  Inconsistent  Will 
made  by  Survivor  — Implied  Trust. 
Re  Kerr,  543. 

Construction  — Gift  of  Annuity 

— “First  charge”  on  Estate  — De- 
ficiency of  Assets  — Power  of  En- 
croachment on  Capital  — Annuitant 
not  Entitled  to  Delivery  of  Assets 
in  Specie. 

Re  Fox,  619. 

Dependants’  Relief  — Right  of 
Widower  to  Relief  under  Act — Dis- 
cretion of  Judge  of  First  Instance 

— Interference  on  Appeal — The  De- 
pendants’ Relief  Act,  R.S.O.  1937,  c. 
214,  s.  1(&)  — Inapplicability  of  The 
Evidence  Act,  R.S.O.  1937,  c.  119, 
s.  11. 

Re  Blackwell,  522. 


